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Gay  V,  Milwaukee  Electric  Ry.  &  Light  Co.    . 

(Supreme  Court  of  Wisconsin,  March  9,  1909.) 

[120  N.  W.  Rep.  283.] 

Carriers — ^Injuries  to  Passengers — Negligence — Findings. — In  an  ac* 
tion  for  injury  to  a  street  car  passenger  by  the  explosion  of  the  con- 
troller, findings  that  the  controller  at  the  time  of  the  accident  was  de- 
fective, that  the  company  knew  or  ought  to  have  known  of  the  defect, 
and  that  such  negligence  was  the  proximate  cause  of  the  injury  are  not 
findings  of  negligence  because  of  the  absence  of  any  finding  that  the 
defect  had  existed  for  such  time  as  to  have  enabled  the  company  to 
have  repaired  it  before  the  accident. 

Trial — Special  Verdict — Sufficiency. — In  an  action  for  injuries  to  a 
street  car  passenger  by  the  explosion  of  the  controller,  a  question  in 
the  special  verdict,  "Did  the  defendant  company  have  knowledge  of  the 
defective  condition  of  the  controller,  or  ought  it  to  have  known  of  such 
defective  condition?"  is  objectionable  because  it  is  in  the  alternative, 
and  an  affirmative  answer  thereto  is  not  a  finding  that  defendant  knew 
or  ought  to.  have  known  of  the  defect. 

Damages — ^Personal  Injmy — Excessive  Damages. — Where,  in  an  ac- 
tion for  personal  injuries,  the  complaint  alleged  concussion  of  and  in- 
jury to  the  spine,  and  nervous  shock  causing  traumatic  neurosis,  a  dis- 
eased heart,  and  permanent  injury  to  the  eye,  and  the  jury  found  that 
the  diseased  condition  of  the  heart  and  the  traumatic  neurosis  were  not 
caused  by  the  injury,  and  that  the  injury  was  not  the  inciting  cause  of 
the  disease  of  which  plaintiff  complained,  a  verdict  for  $3,000  was  ex- 
cessive, since  the  findings  showed  that  plaintiff  was  not  permanently 
injured. 

Carriers — Injuries  to  Passengers — Negligence.* — Proof  of  the  ex- 
plosion of  the  controller  of  a  street  car,  resulting  in  injury  to  a  pas- 
senger, is  prima  facie  proof  of  the  company's  negligence;  and,  to  de- 
feat a  recovery,  it  must  show  its  freedom  from  negligence. 


♦See  second  foot-note  of  Dieckmann  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  32  R.  R.  R.  346,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  346;  second  foot- 
note of  Cincinnati  Traction  Co.  v.  Lejich  (C.  C.  A.)»  32  R.  R.  R.  193,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  193;  extensive  note,  31  R.  R.  R.  697,  54  Am. 
&  Eng.  R.  Cas.,  N.  S.,  697;  St.  Louis,  etc.,  Ry.  Co.  v>  Stell  (Ark.),  31 
R.  R.  R.  426,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  426;  first  foot-note  of  Nor- 
folk &  W.  Ry.  Go.  V,  Rhodes  (Va.),  31  R.  R.  R.  417,  54  Am.  &  Eng.  R. 
Cas.,  N.  S.,  417. 
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« 

Carriers — Injuries  to  Passengers — Negligence.f — Proof  that  the  con- 
troller of  a  street  car  may  explode  without  any  negligence  of  the  com- 
pany meets  the  prima  facie  case  of  negligence  established  by  the  proof 
of  the  explosion  of  the  controller  and  resulting  injury  to  a  passenger. 

Appeal  from  Circuit  Court,  Milwaukee  County;  Lawrence 
W.  Halsey,  Judge. 

Action  by  Lillian  M.  Gay,  by  guardian  ad  litem,  against  the 
Milwaukee  Electric  Railway  &  Light  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed  and  remanded  for 
new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff  on  account  of 
the  negligence  of  the  defendant.  Tlie  jury  returned  the  follow- 
ing verdict: 

*'(1)  Was  the  plaintiff,  while  a  passenger  on  defendant's  car, 
on  the  20th  day  of  June,  1903,  injured?  Answer  (by  consent  of 
counsel  and  direction  of  the  court)  :  Yes. 

"(2)  Was  the  apparatus,  known  as  the  'controller,'  on  the  car  in 
question,  at  the  time  of  the  accident  defective  and  out  of  repair? 
Answer :  Yes. 

"(3)  If  you  answer  the  foregoing  question  in  the  affirmative, 
then  answer  this  question,  otherwise  not :  Did  the  defendant  com- 
pany have  knowledge  of  the  defective  condition  of  the  controller, 
or  ought  it  to  have  known  of  such  defective  condition  ?  Answer : 
Yes. 

"(4)  Was  the  motorman  operating,  said  car  negligent  in  the 
performance  of  his  duties  as  motorman?  Answer:  No. 

"(5)  If  you  answer  the  second,  third,  and  fourth  questions 
or  either  of  them  *Yes,'  then  answer  this  question:  Was  such 
negligence  the  proximate  cause  of  plaintiff's  injury?  Answer: 
Yes. 

"(6)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
which  proximately  contributed  to  her  injury?  Answer:  No. 

"(7)  Is  plaintiff  now  suffering  from  a  diseased  heart?  Answer: 
Yes.      . 

"(8)  If  you  answer  the  foregoing  question  in  the  affirmative, 
then  answer  this  question,  otherwise  not :  Was  such  diseased  con- 
dition of  the  heart  caused  by  the  injury  sustained  by  the  plaintiff 
at  the  time  and  place  in  question  ?  Answer :  No. 

"(9)  Is  the  plaintiff  suffering  from  traumatic  neurosis?  An- 
swer: Yes. 

"(10)  If  you  answer  the  foregoing  question  in  the  affirmative, 

tFor  the  authorities  in  this  series  on  the  subject  of  the  rebuttal  of 
the  presumption  of  negligence  arising  from  the  fact  that  a  passenger 
is  injured,  see  last  paragraph  of  last  foot-note  of  Carroll  v.  Boston 
Elev.  Ry.  Co.  (Mass.),  31  R.  R.  R.  406,  54  Am.  &  Eng.  R.  Cas.,  N.  S., 
406. 
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then  answer  this  one,  otherwise  not :  Was  such  traumatic  neurosis 
caused  by  the  injury  sustained  by  the  plaintiff  as  the  time  and 
place  in  question?  Answer:  No. 

"(11)  Was  the  injury  sustained  by  the  plaintiff  at  the  time 
and  place  in  question  the  inciting  cause  of  the  disease  or  the  in- 
ability of  which  she  now  complains  ?  Answer :  No. 

"(12)  If  the  court  should  be  of  the  opinion  that  the  plaintiff 
is  entitled  to  recover,  in  what  sum  do  you  assess  her  damages? 
Answer:  $3,000." 

The  defendant  made  several  motions  upon  the  verdict,  all  of 
which  were  denied,  and  judgment  was  ordered  for  plaintiff  upon 
the  verdict.  Judgment  was  entered  accordingly,  from  which  this 
appeal  was  taken. 

Clarke  M,  Rosecrantz,  for  appellant. 
O'Connor,  Schmitz  &  Wild,  for  respondent. 

Kerwin,  J.  (after  stating  the  facts  as  above).  The  defendant 
is  a  corporation  engaged  in  operating  an  electric  street  railway 
line  in  the  city  of  Alilwaukee  for  the  carrying  of  passengers. 
On  the  20th  day  of  June,  1903,  the  time  of  the  accident,  the 
plafntiff  was  a  passenger  on  the  defendant's  car,  when  the  con- 
troller at  the  front  end  of  the  car  operated  by  the  motorman  ex- 
ploded or  short-circuited,  and  caused  fire  in. the  car.  The  passen- 
gers became  excited,  and  in  the  rush  and  excitement  the  plaintiff 
was  injured,  which  injury  it  is  alleged  was  caused  by  the  negli- 
gence of  the  defendant.  Several  grounds  of  negligence  are  al- 
leged in  the  complaint,  mainly  in  failure  to  provide  proper  appli- 
ances, failure  to  provide  a  proper  motor,  controller,  circuit 
breaker,  and  fuse,  and  failure  to  inspect  anii  properly  operate 
the  car.  It  is  insisted  by  appellant  (1)  that  there  is  no  evidence 
to  support  the  verdict  on  the  question  of  defendant's  negligence ; 
(2)  that  the  damages  are  excessive;  and  (3)  that  the  verdict  is 
insufficient  to  support  a  judgment  in  favor  of  the  plaintiff. 
We  think  it  clear  that  the  last  objection  is  fatal  to  the  judg- 
ment for  two  reasons:  First,  because  there  is  no  find- 
ing of  negligence ;  and,  second,  because  of  the  form  of  the  third 
question.  On  the  point  that  there  is  no  finding  of  negligence  in 
the  verdict  the  jury  found: 

"(2)  Was  the  apparatus  known  as  the  'controller'  on  the  car  in 
question  at  the  time  of  the  accident  defective  and  out  of  repair? 
Answer :  Yes. 

"(3)  If  you  answer  the  foregoing  question  in  the  affirmative 
then  answer  this  question,  otherwise  not :  Did  the  defendant  com- 
pany have  knowledge  of  th^  defective  condition  of  the  controller, 
or  ought  it  to  have  known  of  such  defective  condition?  Answer: 
Yes." 

"(5)  If  you  answer  the  second,  third,  and  fourth  questions,  or 
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either  of  them  'Yes/  then  answer  this  question :    Was  such  negli- 
gence the  proximate  cause  of  plaintiff's  injury?    Answer:  Yes." 

It  will  be  seen  that  by  the  second  question  the  jury  found 
merely  that  a  defect  existed,  and  by  the  third  that  the  defendant 
knew  or  ought  to  have  known  of  the  defective  condition.  There 
is  no  finding  as  to  how  long  the  defect  existed  before  the  injury. 
It  might  have  occurred  the  instant  before  the  accident  and  the 
defendant  have  immediate  knowledge  of  it,  but  not  for  sufficient 
time  before  the  accident  to  have  remedied  it.  This  state  of  facts 
satisfies  the  finding,  but  would  not  support  a  judgment  for  want 
of  a  finding  in  some  form  to  the  effect  that  the  defect  had  existed 
for  such  length  of  time  before  the  injury  as  to  enable  the  defend- 
ant to  repair  it.  Nor  does  the  finding  of  proximate  cause  in  the 
fifth  question  help  the  matter,  for  it  will  be  seen  that  this  simply 
finds  that  "such  negligence"  was  the  proximate  cause  of  the  in- 
jury. "Such  negligence"  under  the  verdict  could  only  refer  to  the 
third  question  and  answer,  or  the  second  and  third,  but  these  to- 
gether or  singly  do  not  find  the  essential  facts  necessary  to  make 
a  case.  Moreover,  the  third  question  being  in  the  alternative, 
there  is  no  finding  that  the  defendant  knew  or  ought  to  have 
known  of  the  defect.  That  this  finding  is  insufficient  has  been 
ruled  by  this  court,  and  discussion  of  it  is  unnecessary.  Jewell  v. 
Chicago,  St.  P.  &  M.  R.  Co.,  54  Wis.  617,  12  N.  W.  83,  41  Am. 
Rep.  63 ;  Sherman  v.  Menominee  R.  L.  Co.,  77  Wis.  14,  45  N.  W. 
1079;  Gunther  v,  Ullrich  et  al.,  82  Wis.  222,  52  N.  W.  88,  33  Am. 
St.  Rep.  32;  Klochinski  v.  Shores  L.  Co.,  93  Wis.  417,  67  N.  W. 
934;  Dugal  v.  Chippewa  Falls,  101  Wis.  533,  77  N.  W.  878;  Shaw 
V.  Gilbert,  111  Wis.  165,  86  N.  W.  188;  Gehl  v,  Milwaukee  P.  Co., 
116  Wis.  263,  93  N.  W.  26;  Lowe  v.  Ring,  123  Wis.  370,  101  N. 
W.  698;  Odegard  v.  North  W.  L.  Co.,  130  Wis.  659,  110  N.  W. 
809.  The  subject  is  considered  in  a  late  case  in  this  court — Du 
Gate  V,  Brighton,  133  Wis.  628,  114  N.  W.  103— where  the  cases 
are  collected  and  discussed.  This  case  is  directly  in  point  and 
controls  the  question  here.  It  follows  that  the  judgment  must  be 
reversed. 

It  is  also  insisted  by  appellant  that  the  damages  are  excessive. 
The  jury  found  $3,000  damages.  The  injuries  alleged  in  the  com- 
plaint for  which  compensation  is  sought  consisted  of  an  alleged 
concussion  of  and  injury  to  the  spine  and  nervous  shock,  causing 
traumatic  neurosis,  and  the  result  thereof  including  a  diseased 
heart  and  a  serious  and  permanent  injury  to  the  eye.  The  jury 
found  in  answer  to  the  eighth  question  that  the  diseased  condition 
of  the  heart  was  not  caused  by  the  injury  sustained  by  the  plain- 
tiff at  the  time  and  place  of  injury,  ^nd  by  answer  to  the  tenth 
question  that  the  traumatic  neurosis  was  not  caused  by  the  injury 
sustained  by  the  plaintiff  at  the  time  and  place  in  question,  and 
further  found  in  answer  to  the  eleventh  question  that  the  injury 
sustained  at  the  time  and  place  in  question  was  not  the  inciting 
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cause  of  the  disease  or  inability  of  which  plaintiff  complains  in 
this  action.  So  it  seems  clear  under  the  findings  of  the  Jury  that 
the  plaintiff  was  not  permanently  injured,  and,  in  the  absence  of 
permanent  injury,  the  damages  are  excessive. 

It  is  claimed  on  behalf  of  the  respondent  that  an  inference  of 
negligence  arose  because  of  defect  in  the  controller  which  caused 
it  to  blow  out;  hence  the  doctrine  of  res  ipsa  loquitur  applies* 
While  on  the  part  of  the  appellant  it  is  insisted  that  no  such  infer- 
ence can  be  drawn  because  it  appears  from  the  evidence  that  the 
controller  might  have  acted  as  it  did  without  any  negligence  what- 
ever on  the  part  of  the  appellant,  and  further  that,  if  inference  of 
Diligence  could  be  said  to  have  arisen,  still  the  inference  was 
completely  met  by  the  testimony,  therefore  no  case  of  negligence 
was  made  on  this  ground.  Since  there  must  be  a  new  trial,  we 
shall  not  go  into  any  discussion  of  this  question  further  than  to 
say  that  we  are  of  opinion  that  the  prima  facie  case  made  raised 
an  inference  of  negligence,  but  that  that  inference  was  fully  met 
and  overcome  by  the  testimony  on  the  part  of  the  appellant. 

The  only  remaining  question  is  whether  judgment  should  be 
ordered  for  the  defendant,  or  the  cause  remanded  for  a  new  triaL 
It  is  strenuously  insisted  by  counsel  for  defendant  that  there  has 
been  no  negligence  shown.  Therefore,  the  defendant  being  eft- 
titled  to  judgment  below,  this  court  should  now  order  it.  The 
majority  of  the  court,  however,  are  of  the  opinion  that  the  case 
should  go  back  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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WiDENER  V,  Philadelphia  Rapid  Transit  Co. 

(Supreme  Court  of  Pennsylvania,  March  22,  1909.) 

•[73  Atl.  Rep.  209.] 

Carriers — Street  Railways — Injuries  to  Passenger.* — Where  a  per- 
son getting  on  a  street  car  is  injured  by  a  passenger  standing  on  the 
platform,  and  the  conductor  has  no  opportunity  to  interfere  and  pre- 
vent the  injury,  the  street  railroad  company  is  not  liable. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  William  F.  Widener  against  the  Philadelphia  Rapid 
Transit  Company.  From  an  order  refusing  to  take  off  a  nonsuit, 
plaintiff  appeals.    Affirmed. 

Fergu|on,  J.,  filed  the  following  opinion  in  the  court  below: 
"The  negligence  alleged  in  this  case  was  that  the  conductor  of 
the  car  permitted  the  plaintiff  to  be  wantonly  assaulted  by  an  un- 
ruly passenger,  as  a  consequence  of  which  injuries  were  received. 
It  is  clear  from  the  evidence  that  a  number  of  men  who  had  been 
working  at  the  League  Island  Navy  Yard  were  lined  up  along  the 
tracks  waiting  for  the  approaching  car,  and  as  the  car  passed  them 
they  jumped  onto  the  platform.  According  to  tlie  plaintiff,  two 
men  boarded  the  car  immediately  in  front  of  him,  and  he  reached 
the  step  in  safety  and  had  one  foot  upon  the  platform  and  one 
foot  on  the  step,  when  he  was  pushed  by  a  man  whom  he  called  a 
marine,  who*  was  also  standing  on  the  step.  Plaintiff  had  his 
back  to  this  marine  and  said  the  marine  pushed  him  against  the 
gate,  and  as  a  consequence  his  knee  was  injured.  The  plain- 
tiff saw  this  man  push  or  jostle  the  men  who  preceded  him, 
and  what  happened  with  regard  to  himself  happened  in  a  second 
or  two  of  time.  The  conductor  was  upon  the  platform.  The 
evidence  of  the  other  witnesses  who  boarded  the  car  was  to  the 
effect  that  they,  in  jumping  on  the  car,  were  interfered  with  by 
this  marine.  One  of  the  witnesses  testified  to  a  remark  made  by 
the  marine  to  the  effect  that  he  was  trying  to  get  off,  and  his 
actions  were  variously  described  as  pushing  and  shoving  and 
interfering. 

"It  is  undoubtedly  the  law  that  a  conductor  must  police  his  car 
and,  when  he  is  able,  prevent  injury  to  passengers  from  wanton 
assaults  of  unruly  passengers,  and  when  the  car  stops  to  take  on 
or  let  off  passengers  it  is  his  duty  to  see  that  the  passageways  are 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  rail- 
road to  protect  its  passengers  against  fellow  passengers,  see  second 
paragraph  of  first  foot-note  of  McMahon  v.  Chicago  City  Ry.  Co. 
(III.),  32  R.  R.  R.  536,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  536;  foot-note  of 
Farrier  v.  Colorado  Springs,  etc.,  Co.  (Colo.),  30  R.  R.  R.  110,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  110. 
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dear  for  ingress  or  egress.    In  this  case  the  car  had  not  stopped, 
and  we  must  presume  that  the  marine,  being  on  the  car,  was  a 
passenger.     Whatever  happened  took  place  in  an  exceedingly 
brief  period  of  time,  and  in  order  to  measure  the  conductor's  re- 
sponsibility the  circumstances  of  the  case  must  .be  considered  in 
order  to  arrive  at  a  conclusion  as  to  what  he  could  have  done  to 
prevent  the  injury  to  the  plaintiff.    With  the  car  in  motion  and  a 
passenger  upon  the  step  and  a  number  of  men  in  rapid  succession 
quickly  boarding  the  car,  with  jostling  and  pushing,  assuming  that 
it  was  all  done  by  the  one  passenger,  it  is  difficult  to  see  how  the 
conductor  could  have  interfered  in  a  way  to  protect  the  plaintiff 
from  what  happened,  assuming  he  had  time  to  do  it.    The  natural 
consequences  of  a  physical  interference  on  his  part  would  proba- 
bly have  been  to  throw  some  of  the  persons  into  the  road ;  but 
from  the  evidence  we  cannot  see  that  sufficient  time  elapsed  after 
the  conductor  was  cognizant  of  the  conduct  of  this  passenger, 
assuming  him  to  have  been  unruly,  to  have  prevented  the  injury 
to  the  plaintiff.    The  only  evidence  in  the  case  which  has  given  us 
any  doubt  at  all  upon  the  propriety  of  the  action  of  the  court  in 
entering  a  nonsuit  was  that  of  the  witness  Harmon.     His   testi- 
mony was  to  the  effect  that  the  marine  was  pushing  the  intended 
passengers  off,  and  the  witness  subsequently  went  back  to  see  the 
plaintiff,  who  was  'thrown  off'  the  car.    Upon  cross-examination 
this  witness  said  he  did  not  see  the  plaintiff  fall  from  the  car,  but 
that  he  did  see  two  men  shoved  off  who  immediately  preceded 
him.    The  plaintiff's  story  being  that  the  two  men  who  preceded 
him  boarded  the  car  in  safety,  though  interfered  with  by  the 
marine,  and  the  witness  Harmon  testifying  that  he  had  seen  two 
men  pushed  off  the  car  before  the  plaintiff  boarded  it,  might  be 
said  to  be  one  of  those  inconsistencies  which  necessarily  would 
take  the  case  to  the  jury;  but  assuming  it  to  be  true  that  the 
two  intended  passengers  who  attempted  to  board  the  car  before 
the  plaintiff  were  shoved  off  as  this  witness  testified,  instead  of 
getting  on,  as  the  plaintiff  testified,  it  does  not  give  us  any  clearer 
notion  of  the  time  in  which  the  events  occurred  than  we  have 
from  the  plaintiff's  own  testimony.  The  negligence  of  the  conduc- 
tor in  this  case,  if  there  was  negligence,  consisted  in  his  per- 
mitting something  to  be  done  which  he  could  have  prevented; 
and  we  fail  to  find  anything  in  the  evidence  to  warrant  an  in- 
ference that  this  negligence  existed.  The  events,  as  described  by 
the  plaintiff  and  his  witnesses,  were  too  unexpected  to  be  guarded 
against  by  the  exercise  of  reasonable  care. 

"The  burden  was  upon  the  plaintiff  to  show  by  the  evidence 
to  failure  on  the  part  of  the  servant  of  the  defendant  to  per- 
form his  duty.  The  evidence  was  sufficient  to  sustain  a  finding 
as  to  the  injury  received,  but  it  was  wanting  in  facts  to  sustain 
a  finding  of  neglect  of  duty  on  the  part  of  the  conductor.  This 
latter  finding  was  essential  to  the  plaintiff's  case,  and  where  it 
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could  not  be  found  because  of  an  insufficiency  in  the  evidence,  the 
court  had  no  right  to  permit  the  case  to  go  to  the  jury  in  order 
to  have  them  fill  in  the  gaps  in  the  evidence  by  mere  guesswork. 

"The  motion  is  overruled." 

Argued  before  Mitcheli.,  C.  J.,  and  Fexi^  Brown,  Mestrezat, 
Potter,  Ei^kin,  and  Stewart,  JJ. 

Walter  Thos.  Fahy  and  Thomas  A.  Fahy,  for  appellant 
Thomas  Learning  and  Owen  J,  Roberts,  for  appellee. 

Per  Curiam.  The  judgment  is  affirmed  on  the  opinion  of  the 
learned  judge  of  the  common  pleas. 


Houston  &  T.  C.  Ry.  Co.  et  al.  v.  Keeling. 

(Supreme  Court  of  Texas,  June  23,  1909.) 

[120  S.  W.  Rep.  847.] 

CarrierB — Pamengers — ^InstructionB — ^''Utmost  Care.'' — An  instruc- 
tion that  a  carrier  owed  to  a  passenger  the  ''utmost  care"  for  his 
safety  was  not  objectionable;  such  care  being  no  more  than  the  high- 
est  degree  of  care  which  a  carrier  is  bound  to  exercise. 

Carriers — ^Injuries  to  Passengers — Care  Required — Instructions. — ^A 
special  charge  stated  that  defendant  carrier  owed  plaintiff,  a  passen- 
ger, the  utmost  care  for  his  safety,  while  in  the  main  charge  it  was 
stated  that  defendant  owed  plaintiff  a  high  degree  of  care  to  prevent 
injury  in  the  operation  of  the  train.  Held,  that  such  instructions  at- 
tempting to  define  the  carrier's  duty  by  the  use  of  an  adjective  were 
objectionable  in  the  absence  of  instruction  defining  the  "utmost" 
or  "highest"  degree  of  care  as  that  which  such  prudent  and  skillful 
carriers  employ. 

Certified  Questions  from  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  G.  A.  Keeling  against  the  Houston  &  Texas  Central 
Railway  Company  and  another.  A  judgment  for  plaintiff  against 
both  defendants  was  reversed  and  rendered  as  to  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas,  and  reversed  and 
remanded  as  to  the  Houston  &  Texas  Central  Railway  Company 
by  the  Court  of  Civil  Appeals  (112  S.  W.  808),  and  questions 
were  certified  to  the  Supreme  Court.   Questions  answered. 

Baker,  Botts,  Parker  &  Garwood,  and  Lane,  Jackson,  Kelley 
&  Walters,  for  appellants. 

M.  G.  Fakes,  for  appellee.  • 

Williams,  J.   This  case  is  presented  upon  certified  questions. 
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The  action  is  one  by  a  passenger  against  a  carrier  for  damages 
for  injuries  alleged  to  have  been  sustained  by  plaintiff  through 
the  carrier's  negligence.  The  trial  court  in  its  general  charge  in- 
structed the  jury  that  the  defendant  owed  plaintiff  "a  high  de- 
gree of  care  to  prevent  his  injury  in  the  operation  of  said  train," 
and  that  "a  failure  to  exercise  this  high  degree  of  care  would  be 
n^igence."  And,  at  the  request  of  plaintiff,  the  court  gave  the 
following  charge :  "You  are  charged  by  the  court  that  plaintiff, 
G.  A.  Keeling,  as  shown  by  the  evidence  in  this  case,  was  a  mail 
clerk  traveling  on  and  over  defendant  H.  &  T.  C.  R.  R.  from 
Houston  to  Denison.  You  are  further  charged  that  as  said  mail 
clerk  he  stood  in  the  position  of  a  passenger  while  traveling  as 
said  clerk  on  and  over  said  defendant's  road,  and  said  defendant 
owed  him  the  duty  of  using  the  utmost  care  for  his  safety  and 
protection  while  he  was  so  traveling  as  said  clerk  over  its  said 
road,  as  looking  to  his  safety  and  protection.  You  are  further 
charged  by  the  court  that  said  Keeling  in  his  capacity  as  said 
clerk  in  his  said  relation  to  said  defendant  as  passenger  would 
have  a  reasonable  time  after  reaching  its  destination,  namely, 
Denison,  to  remove  the  mail  in  his  charge  from  the  mail  car  and 
to  get  off  said  car.  If  you  find  from  a  preponderance  of  the  evi- 
dence that  said  mail  car  was  moved  by  the  agents  and  servants 
of  said  H.  &  T.  C.  R.  R.  before  said  Keeling  had  a  reasonable 
time  to  remove  said  mail,  if  any,  from  said  car,  and  to  get  off 
said  car,  and  if  you  further  find  that  said  movement,  if  any  such, 
was  not  made  by  said  agents  and  servants  of  said  company  with 
the  utmost  care  for  said  Keeling's  safety,  and  that  owing  to  said 
movement,  if  any,  and  as  the  proximate  cause  thereof,  said 
Keeling  was  injured,  then  you  are  charged  to  find  for  the  plaintiff 
as  against  said  defendant  the  H.  &  T.  C.  R.  R." 
The  questions  stated  for  decision  are  the  following : 
"Question  1.  Was  it  an  erroneous  statement  of  the  law,  con- 
stituting it  reversible  error  in  the  case,  to  instruct  the  jury,  as 
was  done  in  the  special  charge,  that  the  duty  the  appellant  owed 
the  appellee  was  to  use  'the  utmost  care  for  his  safety  and  pro- 
tection while  he  was  so  traveling  as  said  clerk  over  said  road, 
as  looking  to  his  safety  and  protection  ?' 

"Question  2.   The  main  charge  instructing  the  jury  'in  the  dis- 
charge of  his  duty  he  had  no  control  or  management  of  said 
,  train,  and  the  defendants,  their  agents  and  employees  owed  him 
a  high  degree  of  care  to  prevent  his  injury  in  the  operation  of 
said  train,'  and  the  special  charge  requiring  the  use  of  'the  utmost 
care  for  his  safety  and  protection  while  he  was  so  traveling  as 
said  clerk  over  said  road,  as  looking  to  his  safety  and  protec- 
tion'—  were  the  two  instructions  as  worded  and  read  and  con- 
sidered together  reversible  error  in  the  case  as  in  effect  imposing 
upon  the  railway  a  greater  burden  for  the  safety  of  appellee  than 
required  by  law,  and  calculated  to  lead  the  jury  to  understand 
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that  the  appellant  company  was  an  insurer  of  the  safety  of  the 
appellee  ?" 

In  the  case  of  Gallagher  v.  Bowie,  66  Tex.  266,  17  S.  W.  407,. 
this  court  said  of  a  charge  which  required  of  a  carrier  the  "ut- 
most" care:  "The  charge  property  stated  the  degree  of  care  ex- 
acted by  the  law  of  carriers  of  passengers.  Thompson  on  Car- 
riers, 200 ;  Hutchins  on  Carriers,  §  501 ;  Sher.  &  Redf .  on  Neg» 
§  266.  That  degree  is  generally  described  by  the  authorities  as 
'the  utmost,'  and  the  use  of  this  expression  in  the  charge  was  not 
objectionable.  If  it  needed  explanation  or  qualification,  appellant 
should  have  requested  a  special  charge,"  This  case  has  often 
been  followed  and  has  'never  been  overruled  'and  fully  answers 
the  first  question.  I.  &  G.  N.  R.  R.  Co.  v.  Welch,  86  Tex.  205, 
24  S.  W.  390,  40  Am.  St.  Rep.  829.  It  has  often  been  held  by 
this  and  other  courts  that  the  degree  of  care  required  by  carriers 
of  passengers  is  the  highest.  Therefore  a  charge  which  tells  the 
jury  that  a  high  degree  of  cate  is  exacted  cannot  be  prejudicial 
to  the  carrier,  since  it  does  not  require  greater  care  than  the 
highest.  Nor  can  the  two  instructions  taken  together  operate 
prejudicially.  The  strongest  against  the  carrier  is  the  special 
instruction  which  requires  the  utmost  care.  The  other  could  not 
be  interpreted  to  require  more.  Its  effect  in  the  special  instruc- 
tion, if  it  could  have  any,  would  be  to  qualify  it  in  favor  of  the 
carrier.  While  we  hold  that  the  special  charges  were  not  af- 
firmatively erroneous,  and  that  they,  therefore,  furnish  no  cause 
for  the  reversal  of  the  judgment,  no  more  definite  instruction 
having  been  requested,  we  agree  with  the  Court  of  Civil  Appeals 
in  the  opinion  that  such  charges,  attempting  to  define  the  carrier's 
duty  only  by  the  use  of  an  adjective,  are  not  apt  to  convey  to  the 
minds  of  jurors  any  very  definite  conception  of  the  subject.  When 
such  phrases  are  used,  the  standard  by  which  the  conduct  of  the 
carrier  under  investigation  is  to  be  judged  should  be  given  in 
connection  with  them,  which  standard  is  the  conduct  of  prudent 
and  skillful  carriers  in  like  situations.  Jurors  are  not  put  in  a 
position  to  determine  what  constitutes  the  "utmost"  or  the  "high- 
est" or  the  "high"  degree  of  care  referred  to  in  charges,  unless 
they  are  also  told  that  it  is  that  which  such  prudent  and  skillful 
carriers  employ.  It  is  the  highest  care  of  such  carriers  that  con- 
stitutes the  practical  test. 
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Irwin  v,  Louisville  &  N.  R.  Co. 

(Supreme  Court  of  Alabama,  June  10,  1909.) 

[50  So.  Rep.  62.] 

Carriers — Duties  as  to  Passengers  on  Railroads — Prevention  oi 
Injuries  by  Strangers — Known  and  Unknown  Dangers.* — Where  nei- 
ther the  carrier  nor  its  agents  know  of  danger  to  a  passenger,  and 
could  not  reasonably  anticipate  or  provide  against  injury,  the  carrier 
is  not  liable  for  an  injury  suffered  at  the  hands  of  a  stranger,  though 
it  is  bound  to  protect  its  passengers  from  all  dangers  which  are 
known,  or  by  the  exercise  of  a  high  degree  of  care  ought  to  be 
known,  whether  occasioned  by  its  own  servants  or  strangers. 

Carriers — Injury  to  Passenger — Concurring.  Negligence  of  Stranger 
and  Carrier.t — If  a  passenger's  injury  is  the  result  of  the  concurring 
negligence  of  a  stranger  and  the  carrier,  the  latter  is  liable. 

Carriers — Duty  as  to  Passeiiger— Vehicles  and  Appliances..^: — Carri- 
ers of  passengers  must  provide  vehicles  as  safe  as  skill  and  fore- 
sight can  reasonably  make  them,  and  the  various  appliances  with 
which  they  are  equipped  must  be  kept  in  a  safe  and  suitable  condi- 
tion; and  if  a  passenger  is  injured,  owing  to  any  defect  or  unsafe  con- 
dition of  the  vehicles,  carriages,  or  cars,  or  of  the  appliances,  the 
carrier  is  liable. 

Carriers — Duty  as  to  Passenger— Vehicles  and  Appliances.): — A  car- 
rier of  passengers  must  provide  cars  and  appliances  of  the  most  ap- 
proved type  in  general  use  by  others  engaged  in  a  similar  occupa- 
tion, and  exercise  a  high  degree  of  care  to  maintain  and  keep  them 
in  suitable  repair  and  efRcient  for  their  intended  purpose. 

Carriers — Safety  of  Passengers — Duty  to  Absolutely  Warrant — ^Li- 
ability for  Unavoidable  Casualties.§ — The  law  does  not  impose  on 
carriers  the  duty  of  absolutely  warranting  the  safety  of  passengers, 
and  for  casualties  against  which  human  sagacity  cannot  provide,  nor 
the  utmost  prudence  prevent,  a  carrier  is  not  liable. 

Carriers — ^Injury  to  Passenger — Missile  Thrown  Through  Car  Win- 
dow— Liability   of   Carrier.* — Under   ordinary   circumstances,   a   rail- 


♦See  extensive  note,  6  R.  R.  R.  435,  29  Am.  &  Eng.  R.  Cas.,  N.  S., 
435;  foot-note  of  McMahon  v.  Chicago  City  Ry.  Co.  (111.),  32  R.  R.  R. 
536,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  536. 

tFor  the  authorities  in  this  series  on  the  subject  of  concurring  neg- 
ligence, see  first  foot-note  of  Denver  City  Tramway  Co.  v.  Cobb  (C. 
C.  A.),  31  R.  R.  R.  188,  54  Am.  &  Eng.  R.  Cas.,  N.  8..  188;  third  foot- 
note of  Paducah  Traction  Co.  v.  Sine  (Ky.),  30  R.  R.  R.  755,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  755. 

JSee  fourth  foot-note  of  Arkansas  Cent.  R.  Co.  v.  Janson  (Ark.),  32 
R.  R.  R.  481,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  481;  first  foot-note  of 
Carroll  v,  Boston  Elev.  Ry.  Co.  (Mass.),  31  R.  R.  R.  406,  54  Am.  & 
Eng.  R.  Cas..  N.  S.,  406. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
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road  company  is  not  required  to  anticipate  that  a  missile  will  be 
thrown  through  a  car  window  by  a  stranger  and  injure  a  passenger, 
and  is  not  required  to  see  that  the  blind  is  closed  or  lowered  to  pre- 
vent it,  the  glass  and  blinds  being  intended  only  to  admit  and  ex- 
clude light  and  air  for  the  comfort  and  pleasure  of  passengers;  and, 
in  the  absence  of  any  showing  that  such  an  assault  or  injury  could 
have  been  reasonably  anticipated  at  the  time  and  place  at  which  it 
happened,  the  carrier  cannot  be  held  liable  for  the  injury. 

Appeal  from  Law  and  Equity  Court,'  Morgan  County;  Thomas 
W.  Wert,  Judge. 

Action  by  Roxie  Irwin  against  the  Louisville  &  Nashville  Rail- 
road Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Wert  &  Lynn,  for  appellant. 
John  C,  Eysier,  for  appellee. 

Mayfield,  J.  The  appellant,  as  a  passenger,  sued  the  appellee, 
as  a  railroad  common  carrier,  to  recover  damages  for  personal 
injuries  received  and  suffered  by  her,  while  a  passenger  on  its 
train,  as  the  result  of  being  struck  by  a  missile  that  came  through 
'  the  window  of  the  car,  and  also  by  flying  ^lass  knocked  from  the 
window  by  the  missile.  The  missile  was  evidently  thrown  through 
the  window  from  without  by  some  miscreant,  a  third  party. 

Railroad  companies,  as  common  carriers  of  passengers,  are  per- 
haps not  bound  to  protect  their  passengers  from  injuries  by  third 
persons  to  the  same  extent  and  degree  as  from  like  injuries  by 
their  own  agents  or  employees,  yet  they  must  use  a  high  degree 
of  care  to  prevent  such  injuries  by  strangers;  but  if  the  carrier 
or  its  agents  have  no  knowledge  of  the  condition  of  danger  to 
which  the  passenger  is  subjected,  and  could  not  reasonably  have 
anticipated  the  injury,  or  provided  against  it,  the  carrier  is  not 
and  ought  not  to  be  Uable  for  an  injury  suffered  by  a  passenger 
at  the  hands  of  a  stranger.  But  the  carrier  is  under  the  duty  to 
protect  its  passengers  from  all  dangers  which  are  known,  or 
which  by  the  exercise  of  a  high  degree  of  care  ought  to  be  known, 
whether  occasioned  by  its  own  servants  or  by  strangers.  And  if 
the  injury  suffered  by  the  passenger  is  the  result  of  the  concurring 
negligence  of  a  stranger  and  its  own,  the  carrier  is  liable.  Elliott 

care  required  of  a  carrier  of  passengers,  see  second  foot-note  of 
Arkansas  Cent.  R.  Co.  v.  Janson  (Ark.),  32  R.  R.  R.  481,  55  Am.  & 
Eng.  R.  Cas.,  N.  S.,  481;  last  foot-note  of  Tompkins  v.  Boston  Elev. 
R.  Co.  (Mass.),  32  R.  R.  R.  487,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  487;  foot- 
note of  Hunt  V,  Boston  Elev.  Ry.  Co.  (Mass.),  32  R.  R.  R.  182,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  182;  foot-note  of  Rearden  v.  St.  Louis, 
etc.,  Ry.  Co.  (Mo.),  31  R.  R.  R.  429,  54  Am.  &  Eng.  R.  Cas.,  N.  S.. 
429;  second  foot-note  of  Norfolk  &  W.  Ry.  Co.  v.  Rhodes  (Va.),  31 
R.  R.  R.  417,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  417. 
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on  Railroads,  §  1639;    Hutchinson  on  Carriers   (1906  Ed.)   § 
913. 

Carriers  are  required  to  provide  for  passengers  vehicles  as 
safe  as  skill  and  foresight  can  reasonably  make  them,  and  the 
.  various  appliances  with  which  these  vehicles  are  equipped  must 
be  kept  in  a  safe  and  suitable  condition;  and  if  a  passenger 
suffers  an  injury  in  consequence  of  any  defect  or  unsafe  condi- 
tion of  the  vehicles,  carriages,  or  cars,  or  of  the  appliances  there- 
of, the  carrier  is  liable  therefor.  The  carrier  is  not,  however, 
charged  with  the  duty  of  providing  or  maintaining  vehicles  or 
appliances  which  will  absolutely  prevent  injury  to  passengers. 
This  would  probably  be  impossible.  If  not,  it  is  too  high  a  duty 
to  impose  upon  the  carrier.  But  the  carrier  is  required  to  provide 
cars  and  appliances  "of  the  most  approved  type  in  general  use 
by  others  engaged  in  a  similar  occupation,"  and,  having  so  pro- 
vided, it  must  exercise  a  high  degree  of  care  to  maintain  and 
keep  them  in  suitable  repair  and  efficient  for  their  intended  pur- 
pose. 

The  law  is  very  strict  and  stringent  as  to  the  duties  it  imposes 
upon  common  carriers  for  the  safety  of  passengers ;  but  there  is 
no  absolute  warranty  of  safety  imposed.  There  are  certain  risks 
and  dai^ers  to  which  passengers  are  necessarily  exposed,  for 
which  the  carrier  is  not,  and  ought  not  to  be,  liable.  These  are 
the  casualties  against  which  human  sagacity  cannot  provide,  nor 
the  utmost  prudence  prevent.  Every  passenger  must  and  does 
assume  the  risks  incident  to  the  mode  of  travel  he  selects,  when 
they  cannot  be  avoided  or  prevented  by  the  utmost  care  and  skill 
on  the  part  of  the  carrier.  It  is  common  knowledge  that  passen- 
gers on  ordinary  railroad  cars  open  and  shut  the  blinds  to  the 
windows,  and  raise  and  lower  the  windows,  near  their  seats, 
at  their  pleasure;  that  they  adjust  them  to  suit  their  own  con- 
venience ;  that  if  they  cannot  do  so  this  is  usually  done  by  the 
employees  of  the  carrier,  at  the  request  and  in  accordance  with 
the  wishes  and  directions  of  the  passengers.  While  employees 
of  railroads  do  open  and  shut  the  doors  to  the  cars,  and  raise  and 
lower  the  blinds  and -windows,  the  passengers  also  do  the  same, 
and  the  employees  of  the  carrier  perform  these  acts  at  the  re- 
quest of  the  passengers.  While  the  carrier  or  its  employees  prob- 
ably can  control  the  passengers,  as  to  whether  the  doors  or 
windows  or  blinds  shall  be  opened  or  closed,  yet  the  passengers 
usually  open  or  close  them  at  their  own  will,  and  if  restrained  or 
prevented  from  so  doing  it  is  the  exception  and  not  the  rule. 
The  facts  in  this  case  show  without  dispute  that  the  car  in 
-  question  was  provided  with  glass  windows  and  wooden  blinds 
such  as  were  in  common  use  by  the  best  regulated  railroad  car- 
riers for  such  trains;  that  the  blinds  were  up,  and  the  window 
was  down ;  that  the  missile  was  hurled  through  the  glass  by  some 
unknown  person  or  cause ;  that  it  struck  plaintiff ;  and  that  pieces 
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of  the  broken  glass  also  struck  her,  inflicting  personal  injuries. 
It  is  insisted  by  the  plaintiff  that  if  tiie  blind  had  been  closed  or 
lowered,  as  it  should  have  been,  it  would  have  arrested  the  missile 
and  the  broken  glass,  and  have  thus  prevented  the  injury.  Neither 
the  glass  nor  the  blinds  are  intended  for  the  purpose  of  arrest- 
ing such  missiles,  but  are  intended  for  the  purpose  of  admitting 
and  excluding  light  and  air.  They  are  designed  for  the  comfort 
and  pleasure  of  the  passengers,  who  usually  open  and  close 
them,  or  have  it  done,  at  their  own  .pleasure.  It  is  not  to  be  ex- 
pected or  anticipated  that  miscreants  will  throw  missiles  through 
the  windows  of  cars,  or  shoot  through  them,  and  thus  injure  or 
kill  passengers,  though  such  things  do  sometimes  happen^  but 
a'  carrier  is  not  ordinarily  chargeable  with  the  duty  of  providing 
against  such  dangers  or  casualties,  and  there  were  no  facts  to 
show  that  such  an  assault  or  injury  could  have  been  reasonably 
anticipated  at  the  time  and  place  at  which  this  happened.  The 
carrier  could  no  more  anticipate  such  an  accident  than  the  passen- 
ger, and  could  not  provide  against  it,  except  at  the  expense  of 
the  comfort  and  pleasure  of  its  passengers,  by  removing  the 
glass  windows  or  obstructing  them  with  heavy  blinds  or  bars. 

If  the  closing  or  lowering  of  the  blind  would  have  prevented 
.the  injury,  then  the  plaintiff  was  equally  at  fault  in  not  closing 
it  or  requesting  it  to  be  closed.  But  the  truth  of  the  whole  mat- 
ter, which  clearly  appears  from  all  the  evidence,  is  that  it  was 
an  accident  or  casualty,  incident  to  this  kind  of  travel,  that  was 
not  to  be  anticipated  or  provided  against,  and  for  which  the 
carrier  is  not  and  ought  not  to  be  liable.  The  court  properly  gave 
the  affirmative  charge  for  the  defendant ;  and  error  in  any  other 
respect,  if  such  there  be,  is  necessarily  without  possible  injury 
to  the  plaintiff. 

The  judgment  is  affirmed. 

DowDELL,  C.  J.,  and  Simpson  and  McClellan,  JJ.,  concur. 
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(Supreme  Court  of  North  Carolina,  Dec.  8,  1909.) 

[66  S.  E.  Rep.  342.] 

Evidence — Parol  Evidence — ^Application  of  Language  of  Writing — 
Contract  of  Carriage. — Where  defendant  operates  two  routes  between 
the  stations  specitied  in  plaintiif's  ticket,  which  provides  that  it  is 
good  "via  short  line  only,"  plaintiff  may  show  in  an  action  for  ejec- 
tion from  a  train  on  one  of  those  routes  that  defendant's  agent  ad- 
vised him  he  could  take  the  route  he  did. 

Carriers — Carriage  of  Passengers — Conditions  of  Ticket — Where 
plaintiffs  ticket  provides  that  it  is  good  'Via  short  line  ^nly,"  and 
he  does  not  know  which  of  the  two  routes  is  the  shorter,  he  may  rely 
on  the  statement  of  the  ticket  agent  as  to  which  route  he  could  take. 

Carriers — Ejection  of  Passenger.* — ^A  carrier  is  liable  for  the  ejec- 
tion of  a  passenger  who  is  on  the  wrong  train  by  the  erroneous  in- 
structions of  its  ticket  agent,  though  the  ejection  was  without  rude- 
ness or  malice. 

Carriers — Ejection  of  Passenger.f — A  carrier  is  not  liable  for  the 
ejection  of  a  passenger  who  was  on  the  wrong  train  by  his  own  mis- 
take. , 

Appeal  from  Superior  Court,  Catawba  County ;  Justice,  Judge. 

Action  by  J.  M.  Mace  against  the  Southern  Railway  Com- 
pany.  Plaintitf  had  judgment,  and  defendant  appeals.  Affirmed. 

These  issues  were  submitted: 

"(1)  Was  the  plaintiff,  J.  M.  Mace,  wrongfully  put  off  the 
defendants  train  as  alleged  in  the  complaint?  Ans. :  Yes. 

"(2)  If  so,  was  the  expulsion  of  the  plaintiff,  J.  M.  Mace, 
malicious,  wanton,  or  accompanied  with  violence  or  rudeness 
and  insult  ?  Ans. :  No. 

"(3)  What  damages,  if  any,  is  the  plaintiff,  J.  M.  Mace,  entitled 
to  recover?  Ans. :  One  hundred  and  fifty  ($150)  dollars." 

The  court  rendered  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. 

5.  /.  Ervin,  for  appellant. 

C.  L.  Whitener  and  W,  A.  Self,  for  appellee. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
cf  carriers  on  account  of  mistakes  or  negligence  of  their  ticket 
agents,  see  first  foot-note  of  Parish  v.  Ulster  &  D.  R.  Co.  (N.  Y.), 
30  R.  R.  R.  349,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  349;  fourth  head-note 
of  Olson  V.  Northern  Pac.  Ry.  Co.  (Wash.),  29  R.  R.  R.  705,  52  Am. 
&  Eng.   R.   Cas.,   N.   S.,  705. 

tFor  the  authorities  in  this  series  on  the  right  to  eject  passengers 
on  account  of  failure  to  tender  valid  ticket  and  refusal  or  failure  to 
pay  fare,  see  foot-note  of  Mullins  v.  Illinois  Cent.  R.  Co.  (Miss.),  30 
R.  R.  R.  328,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  328;  second  foot-note  of 
Baltimore,  etc.,  R.  Co.  v.  Evans  (Ind.),  29  R.  R.  R.  609,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  609. 


16         Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Mace  V.  Sottthem  Ry.  Co 

Brown,  J.  The  plaintiff  purchased  of  defendant's  agent  at 
Rock  Hill,  S.  C,  on  July  1,  1908,  tickets  for  transportation  to 
Hickory,  N.  C,  and  return,  good  until  July  8,  1908.  The  tickets 
contained  stipulations  printed  on  face  that  they  were  good  for 
transportation  of  the  passenger  "via  short  line  only,"  and  were 
"good  for  return  same  route  only."  The  evidence  was  that  the 
plaintiff  used  this  ticket  in  payment  of  transportation  from  Rock 
Hill,  S.  C,  to  Hickory,  N.  C,  coming  by  way  of  Charlotte  and 
Statesville,  the  shortest  and  most  direct  route,  and  that,  on  re- 
turning to  Rock  Hill,  he  undertook  to  return  by  way  of  Marion^ 
N.  C,  and  Blacksburg,  S.  C,  to  Rock  Hill,  which  route  was  a 
distance  of  51  miles  further  than  the  way  he  had  come,  and  that 
on  plaintiff's  embarking  on  defendant's  train  at  Hickory,  N.  C.^ 
on  his  return  by  way  of  Marion,  N.  C,  the  defendant's  conductor 
in  charge  of  said  train  refused  to  accept  this  ticket  in  payment 
of  transportation  on  this  route,  and  demanded  that  plaintiff  pay- 
fare  to  Marion,  N.  C,  or  else  that  he  alight  from  the  train  at  the 
next  station,  and  that  the  plaintiff  thereupon  refused  to  pay  fare 
to  Marion,  and  alighted  from  the  train  at  Connelly  Springs,  the 
first  station  west  of  Hickory,  and  the  next  day  returned  by  way 
of  Statesville  and  Charlotte.  It  was  in  evidence  that  the  shortest 
and  most  direct  route  was  by  way  of  Charlotte  and  Statesville, 
and  that  it  was  51  miles  further  by  way  of  Marion  and  Blacks- 
burg. 

The  objection  is  made  by  the  defendant  that  the  declaration  of 
defendant's  agent  made  to  plaintiff  at  Rock  Hill  and  Hickory- 
are  incompetent  for  the  purpose  of  varying  the  contract  of  trans- 
portation as  set  out  on  the  face  of  the  ticket.  We  quite  agree 
with  the  learned  counsel  for  defendant;  but  the  evidence  does 
not  appear  to  have  been  received  for  any  such  purpose.  The  reason 
for  the  competency  of  the  evidence  is  that  the  plaintiff  had  the 
right  to  be  informed  as  to  which  is  the  shortest  route,  and  the 
defendant's  agents  were  the  proper  persons  for  him  to  apply  to. 

The  matter  was  put  before  the  jury  with  such  clearness  that 
they  evidently  did  not  fail  to  comprehend  what  was  the  true  is- 
sue. His  honor  instructed  them  as  follows :  "If  you  find  from  the 
evidence  that  the  ticket  that  has  been  introduced  in  evidence  is 
a  copy  of  the  tickets  which  were  issued  to  the  plaintiff  and  con- 
tained the  stipulation  'via  the  short  route  and  return  the  same 
way,*  then  the  plaintiffs  would  be  bound  by  -that  and  "they  would 
have  to  go  the  shortest  route  and  return  the  same  way,  unless 
the  agent  who  sold  them  the  tickets  at  Rock  Hill  told  them  that 
they  were  good  by  way  of  Marion  as  well  as  by  way  of  States- 
ville and  Charlotte.  If  the  agent  told  them  that,  and  the  plain- 
tiffs did  not  know  which  was  the  shortest  route  and  could  not  by 
reasonable  diligence  have  ascertained  that,  then  they  had  a  right 
to  rely  upon  the  statement  made  to  them  by  the  agent  at  Rock 
Hill;  and  if  under  those  circumstances  they  went  to  Hickory, 
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and,  in  order  to  ascertain  whether  they  could  go  on  the  train  to 
Marion,  applied  to  the  agent  at  Hickory,  and  he  confirmed  the 
statement  that  was  made  by  the  agent  at  Rock  Hill  by  telling  them 
they  could  go  back  by  Marion,  then  they  had  a  right  to  rely  upon 
the  statement  of  the  two  agents  and  to  return  by  way  of  Marion ; 
and,  if  they  were  ejected  from  the  train  after  offering  that  ticket 
and  informing  the  conductor,  then  they  were  wrongfully  put  off 
the  train,  and  the  defendant  would  be  liable  in  actual  damages. 
It  makes  no  difference  whether  the  ejectment  was  with  or  with- 
out rudeness,  with  malice  or  without,  or  wanton  or  not  wanton." 
We  think  that  a  forrect  statement  of  the  law  governing  this 
case.  The  fact  that  the  conductor  did  nothing  wrongful  upon 
his  part  does  not  exculpate  the  defendant  from  liability  for  the 
negligence  of  its  station  agent  in  causing  plaintiff  to  take  the 
wrong  route  on  his  return  home.  This  liability  is  upon  the  same 
principle  that,  when  a  passenger  holding  a  ticket  good  on  one  train 
and  one  route,  by  direction  of  the  gatekeeper  is  made  to  take 
another  train  going  in  wrong  direction,  the  carrier  is  liable  for 
the  negligence  of  its  agent.  While  the  ticket  contains  the  con- 
tract, it  furnishes  no  indication  as  to  which  is  the  shortest  route 
or  the  proper  train  to  take.  Had  there  been  no  misdirection  and 
no  inquiry,  there  would  be  no  liability  if  passenger  had  made  the 
mistake  himself.  Hufford  v.  Railroad,  64  Mich.  631,  31  N.  W.  544, 
8  Am.  St.  Rep.  859;  Head  v.  Railroad,  79  Ga.  358,  7  S.  E.  217, 
11  Am.  St  Rep.  434;  Railroad  v,  Gaines,  99  Ky.  411,  36  S.  W. 
174,  59  Am.  St.  Rep.  465. 
Ho  error. 

Walker^  J.,  dissents. 

34  R  R  R— 2 
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Brian  v.  Oregon  Short  Li-ne  R.  Co. 

(Supreme  Court  of  Montana,  Dec.  6,  1909.) 

[105   Pac.   Rep.   489.] 

Carriers — Passengers — Special  Contracts — Implied  Acceptance — 
Necessity  of  Signing  Ticket. — Plaintiff,  by  accepting  a  special  con- 
tract for  carriage  over  several  railroads,  including  defendant's  and 
riding  on  it  to  the  point  connecting  with  defendant's  line,  assented 
to  its  terms,  though  the  ticket  was  purchased  by  another  from  de- 
fendant's agent,  and  plaintiff  did  not  himself  sign  it. 

Appeal  and  Error — Harmless  Error — Exclusion  of  Evidence. — In 
an  action  for  ejection  from  defendant's  train  because  the  time  limit 
contained  in  the  coupon  ticket  held  by  plaintiff,  which  was  pur- 
chased for  him  by  another,  had  expired,  error  in  excluding  defend- 
ant's evidence  that  the  ticket  was  sold  at  a  reduced  rate  was  harm- 
less, the  carrier  being  entitled  to  issue  a  ticket  containing  such  a  lim- 
itation, and  plaintifFs  acceptance  and  use  thereof  being  at  least  prima 
facie  evidence  that  that  kind  of  a  ticket  was  purchased  for  him. 

Carriers — Passengers — Contract — Special  Contract — Time  Limit.* — 
A  carrier  may  issue  a  special  contract  coupon  ticket  for  transporta- 
tion over  a  number  of  roads,  and  provide  therein  that  it  will  not  be 
accepted  for  passage  unless  used  to  destination  before  a  certain 
date;  the  time  limited  being  reasonable. 

Carriers — Passengers — Tickets — ^Agency  of  Connecting  Road — Evi- 
Breach — Admission  of  Evidence. — If  the  railroad  company  which  is- 
sued to  plaintiff  a  coupon  ticket  good  over  defendant's  and  other 
lines  was  defendant's  agent  in  issuing  it,  it  was  immaterial  that  such 
agent  was  also  the  agent  of  an  immigrant  association  in  routing 
passengers  from  Europe,  and  that  defendant  was  not  one  of  the 
associated  roads  receiving  such  passengers;  so  that  evidence  of  that 
fact  was  not  admissible  in  an  action  for  ejecting  plaintiff  from  de- 
fendant's train  because  the  time  limit  in  the  ticket  had  expired. 

Carriers — Passengers — ^Tickets — Agency  of  Connecting  Road — Evi- 
dence.— That  a  railroad  company  had  repeatedly  issued  tickets  sim- 
ilar to  one  sold  to  plaintiff  for  transportation  over  a  number  of  lines, 
including  defendant's,  which  tickets  had  been  accepted  by  defend- 
ant, was  sufficient  to  show  authority  of  the  issuing  company  to  sell 
the  ticket  to  plaintiff;  plaintiff  not  being  bound  to  ascertain  whether 
the  issuing  road  was  the  agent  for  defendant. 

Carriers — Tickets — Authority  to  Issue — ^Authority  of  Connecting 
Head — Estoppel    to    Deny. — Where    defendant's    conductor     refused 

♦For  the  authorities  in  this  series  on  the  subject  of  the  validity  of 
a  stipulation  fixing  the  time  for  expiration  of  passenger  ticket,  see 
first  foot-note  of  Boling  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.),  22  R. 
R.  R.  456,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  456;  second  he*ad-ncte  of 
Freeman  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  18  R.  R.  R.  607,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  607. 
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plaintiff  transportation  on  a  ticket  issued  by  another  railroad  com- 
pany over  its  own  road  and  others,  including  defendant's  line,  on 
the  sole  ground  that  the  time  limit  contained  in  the  ticket  had  ex- 
pired, his  act  was  an  implied  determination  that  the  issuing  road  had 
authority  to  issue  the  ticket 

Evidence — ^Judicial  Notice — ^Common  Knowledge — Railroad  Sys- 
teuLf — It  is  a  matter  of  common  knowledge  that  there  is  no  strictly 
transcontinental  line  of  railroad  in  the  United  States  operated  by  a 
single  company,  though  one  may  procure  a  ticket  from  one  sea- 
board to  the  other,  traveling  over  connecting  lines  of  road. 

Carriers — Passengers — ^Tickets — Conditions — Continuous  Passage. — 
By  accepting  a  coupon  ticket  over  k  number  of  railroads  which  pro- 
vided that  it  was  "good  for  one  continuous  passage,"  plaintiff  merely 
agreed  that  he  was  not  entitled  to  any  stop-over  privileges  on  any 
of  the  lines,  and  would  continue  his  journey  over  any  line  without 
interruption  after  beginning  it  over  that  line. 

Contracts — Construction. — The  court  can  only  construe  the  writ- 
ten contract  made  b>  the  parties,  and  cannot  make  one  for  them. 

Carriers — Passengers — Tickets — Conditions — Time  Limitation — Be- 
ginning Trip. — Where  a  ticket  over  connecting  carriers  provides  that 
it  must  be  used  on  or  before  a  day  specified  therein,  it  is  sufficient 
if  the  trip  is  begun  upon  a  particular  line  and  the  ticket  presented  be- 
fore midnight  on  the  day  named,  though  the  journey  is  not  com- 
pleted on  that  line  until  after  that  time. 

Carriers — Passengers — Ticket — Conditions — ^Time  Limit — ReasonSF* 
bleness.* — If  the  time  limited  in  a  railroad  ticket  within  which  the 
trip  must  be  completed  is  insufficient  to  reach  destination,  such  lim- 
itation would  be  unreasonable,  and  would  not  bind  the  passenger. 

Carriers — Passengers — ^Tickets — Conditions — Time  Limit — Delay  of 
Other  Carriers. — Where  a  coupon  ticket  is  issued  by  an  initial  car- 
rier as  agent  for  subsequent  carriers,  the  body  of  the  ticket  and 
each  coupon  constitute  a  separate  contract  between  the  passenger 
and  the  carrier  to  whose  line  the  coupon  applies,  and  neither  line 
is  responsible  for  delays  occurring  on  others,  so  that  a  passenger 
would  not  be  entitled  to  carriage  over  the  last  road  after  the  time 
limited  for  transportation  over  it  had  expired,  though  prevented  from 
presenting  his  ticket  within  that  time  by  the  fault  of  the  other 
carriers. 

Carriers — Passengers — Performance  of  Contract  of  Carriage— Bur- 
den of  Proof — Reasonableness  of  Time  Limitation* — Where  the  time 
for  transportation  to  destination  had  expired  when  a  passenger  pre- 
sented his  coupon  ticket  to  the*  last  carrier,  in  an  action  for  refusal 

tFor  the  authorities  in  this  series  on  the  subject  of  judicial  notice 
of  things  pertaining  to  railroads,  see  last  foot-note  of  Philadelphia, 
etc.,  R.  Co.  V.  Diffendal  (Md.),  32  R.  R.  R.  364,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  364;  second  head-note  of  Dunn  v.  Meek  (U.  S-),  31  R. 
R.  R.  532,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  532. 

*See  foot-note  on  preceding  page. 
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to  carry  him  for  that  reason,  the  burden  was  upon  plaintiff  to  show 
that  the  time  limitation  contained  in  the  ticket  was  unreasonable. 

Carriers — Passengers — Performance  of  Contract — Actions — Suffi- 
ciency of  Evidence. — In  an  action  by  one  traveling  upon  a  coupon 
ticket,  issued  for  transportation  over  several  roads,  for  damages  for 
his  ejection  by  the  last  carrier  on  the  ground  that  the  time  limit 
contained  in  the  ticket  had  expired,  evidence  held  not  to  show  that 
the  time  limit  fixed  in  the  ticket  by  the  issuing  carrier  was  unrea- 
sonable. 

Carriers — Passengers — Contract — Concfitions — ^Time  Limitation,* — 
Where  a  coupon  ticket  provided,  that  it  would  not  be  accepted  for 
passage  unless  used  to  destination  before  midnight  on  a  certain  date, 
if  the  limitation  was  reasonable,  the  passenger  was  not  entitled  to 
transportation  over  the  last  road  upon  presenting  his  ticket  after 
that  time. 

Carriers — Passengers — ^Performance  of  Contract — Action  —  Suffi- 
ciency of  Evidence — Damagea — In  a  passenger's  action  for  dam- 
ages by  being  ejected  from  defendant's  train  because  the  time  lim- 
ited for  transportation  in  his  ticket  had  expired  when  it  was  pre- 
sented, held,  that  a  verdict  for  $750  was  excessive. 

Appeal  and  Error— Assignments  of  Error — Omission  from  Brief. — 
Assignments  of  error  which  are  not  argued  in  appellant's  brief  will 
be  considered  as  waived. 

Appeal  from  District  Court,  Silver  Bow  County,  Jeremiah  J. 
Lynch,  Judge. 

Action  by  Dan  Brian,  by  his  guardian  ad  litem,  Mike  Brian, 
against  the  Oregon  Short  Line  Railroad  Company.  From  a  judg- 
ment for  plaintiff  and  from  an  order  denying  a  motion  for  new 
trial,  defendant  appeals.    Reversed  and  remanded. 

/.  L.  Wines  and  John  G,  Willis,  for  appell<lnt. 
Brecn  &  Hogevoll,  for  respondent. 

Hollow  AY,  J.  The  plaintiff,  a  minor,  through  his  guardian  ad 
litem  brought  this  action  to  recover  damages,  and  in  his  complaint 
alleges  that  he  on  October  5,  1907,  having  brought  a  ticket  which 
entitled  him  to  ride  on  defendant's  cars  from  Salt  Lake  City  to 
Butte,  entered  one  of  the  defendant's  passenger  cars  at  Salt  Lake 
City,  and  defendant  then  and  there  agreed  to  carry  him  as  a 
passenger  to  Butte;  that  he  was  carried  from  Salt  Lake  City 
to  Ogden,  but  at  Ogden  the  defendant,  acting  through  its  agents 
and  servants,  by  threats  and  menacfes  expelled  him  from  its  car; 
that  he  was  among  strangers  without  money,  and  suffered  from 
cold  and  hunger,  and,  in  addition  thereto,  was  injured  in  his  feel- 
ings, all  to  his  damage  in  the  sum  of  $2,000.  The  answer  denies 
generally  and  specifically  every  one  of  the  foregoing  allegations. 

♦See  foot-note  on  p.  18. 
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The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $750, 
and  from  the  judgment  entered  thereon,  and  from  an  order  de- 
nying it  a  new  trial,  the  defendant  appealed. 

While  there  are  some  contradictions  in  the  evidence,  we  think 
these  facts  appear :  On  August  12,  1907,  Henry  Mulholland  paid 
to  J.  G.  Nash,  who  was  city  ticket  agent  for  the  Great  Northern 
Railway  Company  at  Butte,  and  apparently  a  local  agent  for 
that  steamship  company  known  as  the  White  Star  Line,  the  sum 
of  $76.25  to  purchase  steamship  and  rail  transportation  for  the 
plaintiff  from  Liverpool  to  Butte.  Later  the  plaintiff  took  passage 
at  Liverpool,  and  on  September  28th  landed  in  New  York  City. 
On  the  same  day  he  secured  from  the  Erie  Road  a  third-class 
limited  coupon  ticket  to  Butte,  which  routed  him  over  the  Erie 
Road  from  New  York  to  Chicago,  over  the  Chicago,  Rock  Island 
&  Pacific  from  Chicago  to  Denver,  over  the  Colorado  Midlaild 
from  Denver  to  Grand  Junction,  over  the  Rio  Grande  Western 
from  Grand  Junction  to  Ogden,  and  over  the  Oregon  Short  Line 
from  Ogden  to  Butte.  The  ticket  contains  several  stipulations, 
one  for  a  continuous  passage,  and  another  that  the  ticket  would 
not  be  accepted  for  passage  unless  used  to  destination  before 
midnight  of  October  4,  1907.  The  plaintiff  left  New  York  on 
September  29th,  was  delayed  4  hours  in  Chicago,  18  hours  in 
Denver,  and  the  train  which  carried  him  into  Ogden  was  3  hours 
late.  He  arrived  in  Ogden  about  6  o'clock  on  the  morning  of  Oc- 
tober 5th,  and,  when  he  presented  himself  for  passage  on  the  first 
Oregon  Short  Line  train  bound  for  Butte  on  the  afternoon  of 
that  day,  he  was  refused  carriage  on  his  ticket  because  it  had  ex- 
pired. The  body  of  the  ticket,  above  the  attached  coupons,  con- 
tains the  terms  and  conditions  of  the  contract,  and  bears  a 
sifi^nature  purporting  to  be  that  of  the  plaintiff.  During 
the  course  of  his  examination  plaintiff  was  asked  by  his 
counsel  whether  he  signed  the  ticket,  and,  over  the  objection  of 
defendant,  answered  that  he  did  not.  The  ruling  was  erroneous. 
It  was  wholly  immaterial  whether  he  signed  it  or  not.  The  ticket 
is  in  form  and  in  fact  a  special  contract  for  passage.  The  plain- 
tiff accepted  it,  acted  upon  it,  and  received  his  transportation  to 
Ogden  by  virtue  of  it,  and  by  so  doing  he  assented  to  all  its  terms 
and  conditions  as  fully  as  if  he  had  read  and  ^gned  it.  Hanlon  v. 
Illinois  Cent.  R.  Co.,  109  Iowa,  136,  80  N.  W.  223;  Quinby  v. 
Boston  &  M.  R.  Co.,  150  Mass.  365;  23  N.  E.  205,  5  L.  R.  A.  846; 
Fonseca  v,  Cunard  S.  S.  Co.,  153  Mass.  553,  27  N.  E.  665,  12 
L.  R.  A.  340,  25  Am.  St.  Rep.  660 ;  2  Hutchinson  on  Carriers,  § 
1028,  and  cases  cited.  In  excluding  the  defendant's  offer  to  prove 
that  the  ticket  was  sold  at  a  reduced  price  the  error  committed 
was  harmless  in  this  particular  instance,v  considering  the  par- 
ticular character  of  the  ticket  involved.  The  plaintiff  was  not  in 
a  position  to  demand  any  kind  of  ticket  he  might  have  desired. 
He  was  not  purchasing  his  transportation;  on  the  contrary,  it 
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had  been  purchased  for  him,  and,  in  the  absence  of  any  evidence 
to  the  contrary,  his  acceptance  of  this  ticket  was  at  least  prima 
facie  evidence  that  he  received  precisely  the  kind  and  character 
of  ticket  for  which  payment  had  been  made.  That  a  common 
carrier  may  issue  such  a  ticket  as  the  one  before  us  is  too  well 
settled  to  be  now  open  to  question.  Defendant  oflFered  to  prove 
that  the  Erie  agent  who  supplied  plaintiff  with  this  ticket  was 
also  the  agent  of  an  association  known  as  the  Immigrant  Clear- 
ing House,  and  that  this  defendant  company  was  not  one  of  the 
associated  roads.  The  offer  was  refused,  and  properly  so.  If  the 
Erie  Road  was  to  any  extent  the  agent  of  the  Oregon  Short  Line 
in  selling  this  ticket,  the  offered  evidence  was  clearly  immaterial. 
This  bring<i  us  to  a  consideration  of  the  important  questions  pre- 
sented by  this  appeal. 

1.  Irt  furnishing  this  ticket,  was  the  selling  company  the  agent 
of  the  Oregon  Short  Line?  The  ticket  on  its  face  declares  that 
in  selling  it  the  Erie  Road  acted  only  as  agent  and  would  not 
be  responsible  beyond  its  own  line.  The  evidence  shows  that 
similar  tickets,  issued  by  the  same  company,  over  the  same  lines — 
which  tickets  had  not  expired — had  been  accepted  by  this  de- 
fendant company.  We  are  inclined  to  think  that  this  of  itself  was 
suflRcient  to  show  the  agency.    Soencer  v.  Lovejoy,  96  Ga.  657, 

23  S.  E.  836,  51  Am.  St.  Rep.  152.  But,  furthermore,  when  this 
ticket  was  examined  by  the  conductor  of  the  defendant  company, 
at  Ogden  on  October  5th,  his  only  objection  to  it  was  that  it  had 
expired.  In  Nichols  v.  Southern  Pac.  Co.,  23  Or.  123,  31  Pac. 
296,  18  L.  R.  A.  55,  37  Am.  St.  Rep.  664,  the  court  said:  "He 
[the  conductor]  was  charged  with  the  duty  and  clothed  with  the 
authority  of  passing  upon  the  validity  of  tickets  issued  like  the 
one  in  question.  When  he  demanded  the  ticket,  it  was  for  the 
purpose  of  inspecting  it,  and  ascertaining  whether  the  plaintiff 
had  the  right  to  ride  upon  it.  He  was  reauired  in  the  discharge 
of  his  duties  to  accept  or  reject  it;  and  when  he  assigned  as  his 
only  reason  for  rejecting  it,  and  refusing  to  allow  the  plaintiff 
to  ride  upon  it,  that  he  was  not  the  original  purchaser,  the  de- 
fendant ought  to  be  bound  by  that  determination,  and  the  im- 
plication arising  from  it,  that  the  ticket  was  authorized  originally 
and  genuine."  We  agree  with  this  declaration  of  the  Oregon 
court.  Any  other  rule  would  impose  upon  the  traveling  public 
an  intolerable  burden.  It  is  a  matter  of  common  knowledge  that 
in  this  country  we  do  not  have  a  strictly  transjcontinental  line  of 
railroad  operated  by  one  company;  and  yet  a  traveler  may  pro- 
cure a  ticket  in  Seattle  good  for  passage  to  Portland,  Me.  Nec- 
essarily he  will  have  to  travel  over  several  different  lines  of  road, 
and  it  would  be  impossible,  or  at  least  impracticable,  for  him  to 
ascertain  whether  the  selling  road  was  the  agent  of  each  of  the 
other  roads  over  which  he  would  be  required  to  make  his  journey; 
and  it  would  be  an  intolerable  imposition  upon  him  to  require 
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him,  after  having  paid  fcJr  his  through  passage,  to  undertake  it 
at  the  peril  of  being  refused  passage  by  every  road  other  than 
the  one  from  which  the  ticket  was  purchased. 

2.  By  agreeing  to  the  provision  in  the  ticket,  "Good  for  one 
continuous  passage,"  the  plaintiff  merely  bound  himself  that  once 
on  any  of  the  lines  of  road  over  which  he  was  routed  he  would 
pursue  his  journey  over  that  road  continuously  or  without  in- 
terruption. In  other  words,  he  agreed  that  he  was  not  entitled 
to  any  stop-over  privileges  from  any  one  of  the  lines  of  road.  4 
Elliott  on  Railroads,  ^  1596;  2  Hutchinson  on  Carriers,  §  1048.. 
The  provision  in  the  ticket  that  it  would  not  be  accepted  for  pas- 
sage unless  used  to  destination  before  midnight  of  October  4th,. 
if  construed  literally,  would  require  the  journey  to  Butte  to  be 
completed  before  the  hour  named ;  but  by  its  requested  instruc- 
tion No.  8  defendant  concedes  that  it  was  only  necessary  for 
plaintiff  to  take  passage  on  one  of  defendant's  trains  bound  for 
Butte  before  midnight  of  October  4th.  Apparently  counsel  for 
plaintiff  contend  that  it  was  only  necessary  for  plaintiff  to  com- 
mence his  journey  from  New  York  City  before  the  date  which 
fixed  the  limit  of  the  ticket's  duration ;  for  in  their  brief  they  say : 
"We  claim  that  the  ticket  was  used  before  midnight  of  October 
4,  1907.  It  was  used  in  the  city  of  New  York  when  he  entered 
the  Erie  Railway.    It  was  used  in  Denver.  *  *  *" 

But  this  argument  begs  the  question;  for  it  implies  that  the 
contract  only  requires  the  ticket  to  be  used  before  midnight  of 
October  4ih,  while  the  contract  provides  that  it  shall  be  used  to 
destination  before  that  hour.  The  court  cannot  make  for  these 
parties  a  contract  different  from  the  one  they  themselves  exe- 
cuted. The  utmost  that  we  can  do  is  to  construe  the  contract  as 
it  is  written.  The  case  of  Lundy  v.  Central  Pac.  R.  R.  Co.,  66 
Gal.  191,  4  Pac.  1193,  56  Am.  St.  Rep.  100,  is  cited  by  respondent, 
and,  if  the  facts  in  this  case  were  similar  to  the  facts  in  that  one, 
counsel's  contention  above  would  be  pertinent  here.  In  the  Lundy 
Case  the  Union  Pacific  Road  issued  to  the  passenger  a  ticket 
over  its  line  to  Ogden,  and  over  the  Central  Pacific  from  Ogden 
to  San  Francisco.  The  ticket  contained  this  provision:  "It  will 
not  be  good  for  passage  after  nine  (9)  days  from  date  of  sale." 
The  purchaser  of  the  ticket  took  passage  within  the  nine  days, 
but  did  not  reach  Ogden  until  after  that  period  of  time  had 
elapsed.  The  opinion  of  the  court  is  so  brief  that  it  is  difficult  to 
ascertain  the  reason  for  the  court's  conclusion;  but  there  was 
evidence  showing  such  a  traffic  arrangement  between  the  two 
roads  that  the  court  must  have  held  the  ticket  the  jofnt  contract 
of  both  roads,  otherwise  the  decision  would  not  have  anything 
to  support  it.  If  this  was  the  view  of  the  court,  then  we  readily 
agree  that  under  the  terms  of  the  ticket  the  purchaser  was  only 
required  to  begin  his  journey  before  the  ticket  expired.  The 
authorities  now  generally  support  this  holding.    In  4  Elliott  on 
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Railroads,  §  1598,  the  rule  is  stated  as. follows:  "When  a  ticket 
is  required  to  be  used  on  or  before  a  specified  day,  it  is  sufficient 
if  the  trip  is  begun  upon  the  particular  line  and  the  ticket  pre- 
sented before  midnight  of  such  day,  although  the  journey  is  not 
completed  upon  such  line  until  after  that  time."  That  this  rule 
does  not  apply  to  a  ticket  of  the  character  of  the  one  now  before 
us  we  shall  see  hereafter. 

Counsel  for  respondent  further  contend  that  the  evidence  shows 
that  the  limitation  in  this  ticket  was  unreasonable,  and  that  it 
was  impossible  for  plaintiff  to  reach  Ogden  before  the  ticket  ex- 
pired, and  they  cite  28  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  177,  as 
follows :  "If  the  time  limit  is  less  than  is  sufficient  to  accomplish 
the  trip,  it  would,  of  course,  be  unreasonable,  and  therefore  of 
no  effect."  There  cannot  be  any  question  of  the  correctness  of 
this  rule ;  but  we  are  unable  to  agree  with  counsel  that  the  facts 
are  as  they  assume  them  to  be.  The  evidence  shows  that  this 
ticket  was  procured  in  New  York  City  on  September  28,  1907, 
but  it  is  silent  as  to  the  time  of  the  day  when  plaintiff  received 
it.  The  plaintiff  did  not  begin  his  journey  until  September  29th, 
was  delayed  4  hours  in  Chicago,  and  18  hours  in  Denver.  He 
reached  Ogden  6  hours  after  his  ticket  Expired ;  so  that  it  is  mani- 
fest that  but  for  these  delays  he  would  have  reached  defendant's 
road  several  hours  before  the  final  limit  prescribed  in  his  ticket. 
A  sister  of  plaintiff,  who  accompanied  him  on  his  journey,  testified 
to  their  stopping  in  New  York,  and  in  answer  to  the  question, 
*'Tell  us  whether  or  not  you  and  your  brother  made  any  effort  to 
leave  earlier  than  you  did?"  answered:  "Yes;  we  did."  After 
telling  of  the  time  lost  at  Chicago  and  Denver,  the  same  witness 
said :  "We  couldn't  leave  because  we  couldn't  get  a  train."  The 
plaintiff  testified  to  substantially  the  same  thing.  Counsel  for  re- 
spondent insists  that  it  thus  appears  that  the  delays  were  not  oc- 
casioned by  the  fault  of  the  plaintiff,  and  then  cited  6  Cyc.  575,  to 
the  effect :  "That  if,  without  fault  of  the  passenger,  he  is  delayed  so 
that  he  cannot  complete  his  journey  within  the  limitation  of  the 
of  the  ticket,  then  he  is  entitled,  notwithstanding  such  limitation, 
to  continue  his  journey  to  his  destination."  The  author  cites  in 
support  of  the  text  Watkins  v,  Pennsylvania  R.  Co.,  21  D.  C.  1 ; 
Railroad  Co.  v,  Wright,  2  Tex.  Civ.  App.  463,  21  S.  W.  399;  Rail- 
road Co.  V,  Dennis,  4  Tex.  Civ.  App.  90,  23  S.  W.  400.  We  do 
not  have  access  to  the  first  of  these  cases.  The  case  of  Railroad 
Co.  V.  Wright  deals  with  the  question  of  the  reasonableness  of  the 
time  limited  in  the  ticket,  and  does  not  support  the  text  at  all.  In 
the  Dennis  Case  it  was  held  that  where  a  railroad  company  sells  a 
special  excursion  ticket  to  enable  a  patron  to  attend  a  public  sale 
of  town  lots  in  a  particular  city,  and  limits  the  time  for  the  return 
passage  to  such  an  extent  that  the  passenger  cannot  xnake  the  trip, 
attend  the  sale,  and  return  within  the  time  allowed,  he  will  be  per- 
mitted to  complete  his  journey  over  the  road  selling  the  ticket  even 
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after  the  time  limit  has  expired.  We  think  this  conclusion  correct ; 
but  it  does  not  touch  the  proposition  of  law  announced  in  the  text. 
It  is  apparent,  too,  that  the  statement  in  the  text  must  have  been 
written  with  some  reservation ;  for,  in  apparent  explanation  of  it, 
it  is  said  in  a  note  accompanying  the  cases  cited :  "If  the  trans- 
portation is  under  a  coupon  ticket,  each  part  representing  a  sepa- 
late  contract  with  the  different  connecting  lines,  delay  caused  by 
the  default  of  the  carrier  on  one  line  will  not  operate  to  extend 
the  time  limit  as  to  transportation  on  subsequent  lines."  The 
doctrine  of  the  text  would  apply  if  the  contract  for  carrying  the 
passenger  the  entire  distance  was  the  individual  contract  of  a 
single  carrier,  for  then,  in  addition  to  the  terms  expressed  in  the 
contract,  there  would  be  implied  (a)  that  the  time  allowed  was 
sufficient  to  make  a  continuous  passage  in  the  ordinary  course  of 
travel;  and  (b)  that  the  passenger  would  be  carried  over  the  en- 
tire journey  in  the  ordinary  course  of  travel,  and  therefore  within 
the  time  limited,  and,  if  without  fault  of  the  passenger  he  was  not 
transported  to  his  destination  within  the  time  allowed,  the  carrier 
would  not  be  heard  to  assert  a  right  arising  out  of  its  own  failure 
to  carry  out  the  terms  of  the  contract — express  or  implied.  Such 
a  case  is  presented  in  Quimby  v,  Vanderbilt,  17  N.  Y.  306,  72  Am. 
Dec.  469.  Precisely  the  same  result  would  follow  if  the  contract 
was  the  joint  obligation  of  all  the  companies  over  whose  lines  the 
passenger  was  routed.  Lundy  v.  Central  Pac.  R.  R.  Co.,  above ; 
28  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  178.  The  case  of  Cleveland, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Kinsley,  27  Ind.  App.  135,  60  N.  E.  169, 
87  Am.  St.  Rep.  245,  cited  by  counsel  for  respondent,  does  not  go 
further  than  to  hold  that,  where  the  passenger  commences  his 
journey  before  the  expiration  of  his  ticket,  he  is  entitled  to  make 
a  continuous  journey  to  his  destination,  even  though  the  journey 
is  not  completed  until  after  the  ticket  expires.  But  this  is  held  in 
a  case  where  the  company  selling  the  ticket  operated  the  entire 
line  of  road  over  which  the  passenger  traveled,  and  the  decision 
is  in  harmony  with  practically  all  the  authorities,  but  is  not  in 
point  here,  where  the  Erie  Company  acted  only  as  agent  in  selling 
the  ticket  beyond  its  own  line,  and  the  passenger  was  compelled 
to  travel  over  several  distinct  and  indpendent  lines,  for  each  of 
which  a  separate  coupon  was  issued.  The  plaintiff's  contract  does 
not  purport  to  be  the  joint  contract  of  the  several  roads  over 
which  he  traveled — ^rather  the  contrary  appears — and  there  was 
not  any  evidence  offered  showing  any  traffic  or  working  agreement 
between  the  several  lines  from  which  a  joint  contract  could  be  in- 
ferred. It  does  not  even  appear  that  the  defendant  company 
received  any  portion  of  the  purchase  price  of  the  ticket.  The  only 
evidence  upon  the  subject  is  that  Nash,  from  whom  the  ticket  was 
purchased,  sent  the  purchase  money  to  the  agent  of  the  White 
Star  Line  at  Minneapolis.  In  the  absence  of  any  evidence  that 
this  ticket  was  the  entire  contract  of  the  road  which  furnished  it, 
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or  the  joint  contract  of  the  several  roads,  what  is  to  be  said  of  the 
ticket  considered  as  a  whole  ? 

So  far  as  we  are  able  to  determine,  the  authorities  are  unani- 
mous in  holding  that  the  body  of  the  ticket  and  each  coupon  con- 
stitute a  separate  and  distinct  contract  between  the  passenger  and 
the  particular  line  of  road  over  which  the  coupon  furnishes  trans- 
portation. In  other  words,  under  the  facts  of  this  particular  case 
as  shown  by  this  record,  the  plaintiff  had  one  contract  with  the 
Erie  Road  to  carry  him  from  New  York  to  Chicago ;  a  separate 
contract  with  the  Rock  Island  to  carry  him  from  Chicago  to  Den- 
ver; another  separate  contract  with  the  Colorado  Midland  to  carry 
him  from  Denver  to  Grand  Junction ;  still  another  distinct  contract 
with  the  Rio  Grande  Western  to  carry  him  from  Grand  Junction 
to  Ogden ;  and,  finally,  a  separate  contract  with  the  Oregon  Short 
Line  to  carry  him  from  Ogden  to  Butte.  The  following  are  some 
of  the  authorities  announcing  the  rule :  Boling  v,  St.  Louis  &  S. 
F.  R.  Co.,  189  Mo.  219,  88  S.  W.  35 ;  Railway  Co.  v,  Looney,  85 ' 
Tex.  158,  19  S.  W.  1039;  Auerbach  v.  Railroad  Co.,  89  N.  Y.  281, 
42  Am.  Rep.  290;  Chicago  &  A.  R.  Co.  v,  Mulford,  162  111.  522, 
44  N.  E.  861,  35  L.  R.  A.  599;  Young  v.  Railroad  Co.,  115  Pa. 
112,7  Atl.  741 ;  Spencer  v.  Lovejoy,  above;  2  Hutchinson  on 
Carriers,  §  1049;  4  Elliott  on  Railroads,  §  1596.  The  rule  is  an- 
nounced in  6  Cyc.  571.  In  speaking  of  a  ticket  such  as  the  one 
before  us,  it  is  said :  "A  ticket  thus  sold  is  not  a  through  contract,, 
and  the  right  of  the  purchaser  and  the  responsibility  of  the  dif- 
ferent companies  are  the  same  as  though  separate  tickets  had 
been  purchased  by  him  from  each,  and  each  is  responsible  for  in- 
jury suffered  on  its  own  line,  and  not  otherwise."  Head  v. 
Georgia  Pac.  Ry.  Co.,  79  Ga.  358,  7  S.  E.  217,  11  Am.  St.  Rep. 
434,  is  sometimes  cited  as  holding  a  contrary  view.  As  we  read 
the  opinion,  it  does  not  do  so,  but  does  announce  a  doctrine,  with 
respect  to  another  matter,  contrary  to  the  decided  weight  of  au- 
thority. Indeed,  counsel  for  respondent  do  not  question  the  cor- 
rectness of  the  rule  above.  They  plead  in  their  complaint  a 
contract  with  the  defendant  company,  and  in  their  brief  cite 
Nichols  V.  Southern  Pac.  Co.,  above,  and  quote  from  it  the  follow- 
ing, said  with  reference  to  a  coupon  ticket  like  the  one  before  us : 
"But  in  cases  of  coupon  tickets,  where  the  first  carrier  acts  as 
agent  for  the  succeeding  carriers,  the  contract  does  not  contem- 
plate a  continuous  passage  over  connecting  lines  when  once  begun, 
unless  such  tickets  so  stipulate  on  their  fac,e,  or  there  are  circum- 
stances from  which  such  stipulation  will  be  implied ;  otherwise, 
the  holders  of  them  will  be  entitled  to  stop-off  privileges  at  the 
end  of  each  line  represented  by  such  tickets.  This  goes  to  show 
that  such  contracts  or  tickets  as  the  above  set  out  are  not  entire, 
but  several  as  between  the  different  roads.  It  is  only  entire  as  to 
a  passage  over  the  line  of  each,  which,  when  begun,  must  be 
completed." 
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If,  then,  the  plaintiff's  contract  with  every  road  over  which  he 
traveled  was  his  separate  contract  with  that  road  only,  it  follows 
as  a  matter  of  course  that  this  defendant'  cannot  be  held  respon- 
sible for  delays  occasioned  by  any  other  road  or  roads.  This  rule 
is  tersely  stated  in  28  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  178,  as 
follows:  "If  the  ticket  is  in  coupon  form,  and  expressly  provides 
that  the  carrier  selling  it  is  merely  the  agent  of  the  connecting 
roads,  and  is  not  responsible  beyond  its  own  line,  the  passenger  is 
not  entitled  to  be  carried  over  the  last  road  after  the  time  has  ex- 
pired, although  he  is  delayed  by  the  fault  of  one  of  the  other  com- 
panies," and  the  authorities  generally  support  the  text.  The 
evidence  offered  by  plaintiff  in  explanation  of  his  delays  at  New 
York  City  and  while  en  route  may  tend  to  exculpate  him  from  any 
charge  of  negligence  or  other  fault,  but  it  does  not  explain  the 
delays  after  all.  It  does  not  explain  whether  the  delay  in  Chicago 
was  occasioned  by  the  fault  of  the  Erie  Road  in  not  getting  him 
to  Chicago  on  time,  or  of  the  Rock  Island  Road  in  not  leaving  on 
time;  and  the  same  thing  is  true  with  respect  to  the  delay  of  18 
hours  in  Denver.  The  difficulty  which  confronts  us  is  occasioned 
by  the  fact  that  the  evidence  on  this  point  is  so  meager  that  we 
cannot  tell  where  the  blame  should  be  placed ;  and  we  cannot  as- 
sume from  the  mere  fact  that  plaintiff  did  nof  reach  Ogden  in  time 
that  the  selling  agent  in  New  York  placed  an  unreasonable  limit 
on  the  ticket  in  allowing  six  full  days,  not  counting  the  day  upon 
which  the  ticket  was  issued,  for  plaintiff  to  make  the  journey  from 
New  York  to  Ogden;  and,  since  plaintiff  raises  the  question  by 
relying  upon  a  ticket  which  on  its  face  had  expired  when  offered 
for  passage,  the  burden  of  proof  is  upon  him  to  show  that  the 
limitation  is  unreasonable,  and  in  this  we  think  he  failed.  In  the 
absence  of  such  showing,  the  plaintiff's  contract  with  the  Oregon 
Short  Line  required  him  to  present  his  ticket  for  passage  between 
Ogden  and  Butte  before  midnight  of  October  4th,  and,  failing  to 
do  so,  he  was  not  entitled  to  be  carried  over  defendant's  road  by 
virtue  of  that  ticket,  and  defendant's  conductor  could  properly 
refuse  to  permit  him  to  board  the  train  at  Ogden,  or  could  eject 
him  from  the  train,  if  in  doing  so  he  used  no  more  force  than  was 
necessary  to  accomplish  the  purpose. 

3.  Complaint  is  made  that  the  verdict  for  $750  is  excessive. 
The  trial  court  instructed  the  jury  that,  if  they  found  for  the 
plaintiff,  they  should  not  consider  the  question  of  loss  of  time  or 
the  value  of  the  ticket  from  Ogden  to  Butte,  and  further  informed 
the  jury  that  there  was  not  any  evidence  that  plaintiff  received 
any  personal  or  bodily  injury.  These  charges  withdrew  from  the 
consideration  of  the  jury  the  principal  elements  of  damages  in 
most  cases  of  this  character,  and  left  the  jury  to  assess  damages 
for  the  plaintiff's  wounded  feelings  and  the  discomfort  which  he 
suffered  from  hunger  and  cold,  if  any  appeared,  as  the  proximate 
consequence  of  his  delay  in  Ogden.    The  evidence  shows  that  he 
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was  compelled  from  lack  of  means  to  stop  at  the  defendant's  depot 
over  night ;  that  he  had  no  means  with  which  to  procure  food,  but 
that  on  the  day  after  hi&  arrival  he  was  furnished  food  by  some 
one  who  interested  himself  in  plaintiff's  behalf.  Under  the 
evidence  disclosed  by  this  record,  we  think  the  plaintiff  showed 
himself  entitled  to  little  more  than  nominal  damages.  Certainly 
the  amount  awarded  was  altogether  out  of  proportion  to  the  in- 
jury, if  any,  received  (Texas  &  Pac.  Ry.  Co.  v,  Dennis,  above) ; 
but,  since  there  must  be  another  trial  of  the  case,  it  will  not  be 
necessary  to  consider  this  question  further. 

There  are  other  assignments  of  error ;  but,  since  they  are  not 
argued  in  the  brief,  they  will  be  treated  as  waived. 

We  think  the  evidence  is  insufficient  to  sustain  the  verdict  or 
judgment  upon  the  theory  of  the  case  as  we  have  outlined  it,  which 
manifestly  was  not  the  theory  upon  which  the  trial  court  pro- 
ceeded. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

Brantly^  C.  J.,  concurs.    Smith,  J.,  concurs  in  the  reversal. 


Chicago,  B.  &  Q.  R.  Co.  et  al.  v.  Lampman. 

(Supreme  Court  of  Wyoming,  Nov.  3,  1909.) 
[104  Pac.  Rep.  533.] 

Appeal  and  Error — Objections  Below — Motion  for  New  Trial — ^Ne- 
cessity.— Matters  occurring  on  the  trial,  which  are  not  assigned  as 
error  in  the  motion  for  new  trial,  are  not  reviewable  on  writ  of  error. 

Appeal  and  Error — ^Waiver  of  Error. — A  point  not  referred  to  or 
discussed  in  the  brief  of  plaintiff  in  error  is  waived. 

Carriers — Injuries  to  Passengers — Evidence — Materiality. — Where, 
in  an  action  for  injuries  to  a  passenger  while  attempting  to  alight 
from  a  train  at  a  station,  plaintiff  testified  that  she  was  acquainted 
with  the  station,  and  knew  when  the  train  stopped  there,  and  that 
she  at  once  left  her  seat  to  alight,  evidence  of  the  failure  of  the 
trainmen  to  announce  the  station  on  the  arrival  of  the  train,  and  of 
the  rule  of  the  carrier  requiring  such  announcement,  was  immaterial. 

Carriers — Carriage  of  Passengers — Stopping  Trains  at  Stations.'^ — 
A  carrier  must  stop  its  trains  at  the  stations  for  a  reasonable  time 

♦See  extensive  note,  l  R.  R.  R.  904,  24  Am.  &  Eng.  R.  Cas.,  N.  S., 
904;  Southern  Ry.  Co.  v.  Burgess  (Ala.),  21  R.  R.  R.  321,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  321;  Marbourg  v.  Seattle  R.  &  S.  Ry.  Co.  (Wash.), 
29  R.  R.  R.  607,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  607;  Barringer  v.  St. 
Louis,  etc.,  Ry.  Co.  (Ark.),  18  R.  R.  R.  112,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  112;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Mullen  (111.),  20  R.  R.  R. 
6,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  6;  Rutledge  v.  New  Orleans,  etc., 
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to  afford   passengers    an   opportunity   to   alight   in    safetyr  but    the 
length  of  time  a  train  should  stop  varies  with  the  circumstances. 

Caniers — Carriag^e  of  Passengers — Obligations  of  Passengers  in 
Alighting  from  Train^t — ^A  passenger  knowing  that  the  train  has 
stopped  at  the  station  of  his  destination  must  alight  with  reasonable 
promptness. 

Carriers — Carriage  of  Passengers — Stopping  Trains  at  Stations4 — 
Where  a  train  was  stopped  at  a  station  for  a  reasonable  time  to  af- 
ford the  passengers  desiring  to  alight  there  an  opportunity  to  alight 
in  safety,  the  trainmen  could  assume  that  a  passenger  had  availed 
herself  of  the  opportunity,  and  had  performed  her  duty  to  alight 
with  reasonable  diligence,  and  they  need  not  ascertain  if  she  has  in 
fact  done  so,  in  the  absence  of  something  in  the  circumstances  to 
cause  them,  in  the  exercise  of  reasonable  diligence,  to  suspect  that 
some  one  had  not  alighted,  or  was  in  the  act  of  so  doing,  or  was 
otherwise  in  a  dangerous  position  if  the  train  should  start. 

Carriers — Carriage  of  Passengers — ^Negligence. — The  failure  of 
trainmen  to  comply  with  the  rules  regelating  the  starting  of  trains 
at  stations,  which  rules  require  a  higher  degree  of  care  for  the 
safety  of  the  passengers  than  the  law  requires,  is  not  negligence  for 
which  the  carrier  is  liable,  but  the  question  is  whether  there  was  a 
failure  to  exercise  the  degree  of  care  which  the  law  imposes  for  the 
safety  of  passengers. 

Carriers — Carriage  of  Passengers — Stopping  Trains  at  Stations — 
Negligence^ — Where  a  train  did  not  stop  at  a  station  for  a  reasona* 
ble  time  to  enable  passengers  to  alight,  the  carrier  was  liable  for 
injuries  to  a  passenger  attempting  to  alight,  because  of  the  failure  of 
the  carrier  to  exercise  the  degree  of  care  imposed  by  law,  irrespective 
of  a  violation  by  the  trainmen  of  rules  regulating  the  starting  of 
trains. 

Carriers — Carriage  of  Passengers — Duty  to  Assist  Passengers.§ — 
Ordinarily  a  carrier  need  not  assist  a  passenger  in  boarding  or 
alighting  from  a  train. 

Carriers — Carriage  of  Passengers — Rules — Admissibility. — Where 
the  rules  of  a  carrier  for  the  conduct  of  trainmen  do  not  require  more 


R.  Co.  (C.  C.  A.),  11  R.  R.  R.  488,  34  Am.  &  Eni?.  R.  Cas.,  N.  S.,  488; 
Toler  V.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  4  R.  R.  R.  146,  27  Am.  &  En^. 
R.  Cas.,  N.  S.,  146;  Boston  Elev.  Ry.  Co.  v.  Smith  (C.  C.  A.),  32  R.  R. 
R-  551,  55  Am.  &  Eng.  R.  Cas..  N.  S.,  551;  first  foct-note  of  Birming- 
ham, etc..  Co.  V.  Jung  (Ala.),  32  R.  R.  R.  316,  55  Am.  &  Eni?.  R.  Cas., 
N.  S..  316;  first  foot-note  of  Central,  etc.,  Co.  v.  Chapman  (Ky.),  31  R. 
R.  R.  598,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  598. 

tSce  generally,  extensive  note,  32  R.  R.  R.  753,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  753. 

tSec  foot-note  of  Brooks  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  27  R. 
R.  R.  683,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  683. 

§See  second  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Green  (Ark.),  27 
R-  R.  R.  671.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  671;  foot-note  of  Sullivan 
«'.  Seattle  Elec.  Co.  (Wash.),  32  R.  R.  R.  163,  55  Am.  &  Eng.  R.  Cas., 
N.  S.,  163. 
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than  the  law  requires  of  the  carrier,  the  admission  in  evidence  of  the 
rules  is  not  prejudicial;  but,  where  such  rules  require  more  than  the 
law  requires,  or  require  the  performance  of  acts  which  the  law  does 
not  recognize  as  a  duty  imposed  on  the  carrier,  they  are  inadmissible. 

Carriers — Carriage  of  Passengers — Rules — ^Admissibility. — Where 
in  an  action  for  injuries  to  a  passenger  while  alighting  from  a  train  at 
a  station,  it  was  not  alleged  or  proved  that  the  passenger  required  as- 
sistance to  alight,  or  that  she  knew  of  the  rules  of  the  carrier  requir- 
ing trainmen  to  assist  passengers  in  alighting  and  relied  on  their  ob- 
servance, the  rules  were  inadmissible. 

Carriers — Carriage  of  Passengers — Rules — Admissibility. — Where 
the  court  can  say  as  a  matter  of  law  that  the  failure  of  trainmen  to 
comply  with  the  rules  of  a  carrier  for  the  protection  of  its  passengers 
is  not  a  violation  of  any  duty  imposed  by  law  on  the  carrier,  the  rules 
should  be  excluded. 

Carriers — Passengers — ^Alighting  from  Trains.|| — Ordinarily  a  pas- 
senger is  not  justified  in  alighting  from  a  train  in  motion,  except  at  his 
own  risk;  and,  unless  the  train  is  moving  very  slowly,  and  the  circum- 
stances are  especially  favorable,  it  is  prima  facie  negligence  so  to  do. 

Carriers — Injuries  to  Passengers — ^Evidence — Instructions. — Where, 
in  an  action  for  injuries  to  a  passenger  while  attempting  to  alight  from 
a  train  at  a  station,  the  evidence  showed  that  the  train  had  moved 
only  a  few  feet,  and  was  going  very  slowly  when  the  accident  occurred, 
and  the  court  charged  that,  if  the  passenger's  actions  were  such  that 
under  the  circumstances  an  ordinarily  prudent  person  would  have  ap- 
prehended the  danger  therefrom,  then  she  was  negligent,  precluding  a 
recovery,  the  refusal  to  charge  that  if  the  passenger  attempted  to 
alight  from  the  train  while  in  motion,  or  if  she  went  on  the  steps  of 
the  car  when  the  train  was  in  motion  and  was  thrown  therefrom  by  a 
sudden  movement  of  the  train,  she  could  not  recover,  was  proper. 

Carriers — Injuries  to  Passengers — Contributory  Negligence — Ques- 
tion for  Jury.|| — Where,  in  an  action  for  injuries  to  a  passenger  whilt 
attempting  to  alight  from  a  train  at  a  stacion,  the  evidence  showed 
that  the  train  had  moved  only  a  few  feet,  and  was  going  very  slowly 
when  the  accident  occurred,  and  the  evidence  was  conflicting  as  to 
whether  the  passenger  stepped  or  jumped  from  the  car,  or  was  thrown 
therefrom  by  a  sudden  jerk  of  the  train  while  she  was  on  the  steps  of 
the  car,  the  question  of  contributory  negligence  was  for  the  jury. 

Appeal  and  Error — Assignments  of  Error — ^Waiver. — An  exception 
to  an  instruction  assigned  as  error  in  the  petition  in  error,  but  not 
stated  or  discussed  in  the  brief,  and  not  attempted  to  be  raised  until 
after  the  time  for  filing  the  brief  had  expired,  and  after  the  counsel  of 
plaintiff  in  error  had  filed  his  brief,  is  waived,  and  the  Supreme  Court 
may  not  consider  it. 

See  extensive  note,  32  R.  R.  R.  753,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
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Error  to  District  Court,  Big  Horn  County ;  Carroll  H.  Par- 
melee,  Judge. 

Action  by  Elvira  Lampman  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  and  another.  There  jvas  a  judgment 
for  plaintiff,  and  defendants  bring  error.  Reversed  and  remanded 
for  new  trial. 

H.  S.  Ridgcly,  John  P.  Arnott,  and  N,  K.  Griggs  (/.  £.  Kelby, 
of  counsel),  for  plaintiffs  in  error. 

E.  £.  Bnterline  and  W.  L,  Walls,  for  defendant  in  error. 

Beard,  J.  The  defendant  in  error,  as  plaintiff,  brought  this 
action  against  the  plaintiffs  in  error,  as  defendants,  to  recover 
damages  for  a  personal  injury  alleged  to  have  been  sustained  by 
her  on  account  of  the  negligence  of  said  defendants.  The  case 
was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment  in  favor 
of  said  plaintiff  and  against  said^ defendants  for  $8,211  and  cbsts, 
from  which  judgment  said  defendants  bring  error. 

The  plaintiff,  on  August  2,  1907,  was  a  passenger  for  hire  on  a 
mixed  train  on  the  defendant  railroad  company's  road  from  Cody 
to  Garland,  stations  on  said  road  in  Big  Horn  county,  and  the 
other  defendant,  Rhinemuth,  was  the  conductor  in  charge  of 
-the  train.  The  negligence  charged  in  the  petition  is  that,  upon  the 
arrival  of  the  train  at  Garland,  and  while  plaintiff,  with  all  due 
care  and  diligence,  was  in  the  act  of  alighting  therefrom,  and 
before  she  had  been  allowed  a  reasonable  time  to  alight,  the  said 
conductor  wrongfully,  carelessly,  and  negligently  signaled  the 
engineer  to  start,  and  that  the  train  was  negligently,  suddenly, 
and  violently  started  while  plaintiff  was  in  the  act  of  alighting 
therefrom,  and  before  she  had  been  allowed  a  reasonable  time 
to  alight,  by  reason  of  which  she  was  throtvn  violently  to  the 
station  platform  and  injured.  It  is  further  alleged  that  it  was 
defendant's  duty  to  announce  the  station  at  or  before  the  arrival 
of  the  train  at  said  station,  and  to  stop  the  train  and  keep  it 
standing  a  sufficient  length  of  time  to  afford  plaintiff  an  op- 
portunity to  alight  therefrom  in  safety,  that  they  neglected  their 
duty  in  that  regard,  and  did  not  give  plaintiff  an  opportunity  to 
alight,  and  that  her  injuries  were  caused  by  defendant's  said 
negligence.  The  defendants  denied  these  allegations,  denied 
any  negligence  on  their  part,  and  alleged  that  plaintiff's  injuries 
were  caused  by  her  own  negligence  in  attempting  to  alight  from 
the  train  while  it  was  moving. 

It  appears  from  the  evidence  that  the  train  upon  which  plain- 
tiff was  a  passenger  was  a  regular  train,  classed  as  a  "mixed 
train,"  and  equipped  for  both  freight  and  passenger  service,  but 
on  this  occasion  consisted  of  an  engine,  a  combination  car  (one 
half  of  which  was  used  for  the  transportation  of  baggage,  express, 
and  mail,  and  the  other  half  containing  seats  for  passengers), 
and  two  coaches.    The  plaintiff  testified  that  she  was  60  years 
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of  age  and  reasonably  active ;  that  she  with  her  grandson,  a  boy 
about  14  years  of  age,  were  riding  in  the  rear  coach  of  the  train 
about  four  seats  from  the  rear  end  of  the  car;  that  the  train 
arrived  at  Garl^d  station  about  5  o'clock  p.  m.,  and  stopped,  the 
rear  end  of  the  car  in  which  she  was  riding  not  quite  reaching^ 
the  station  platform;  that  the  station  was  not  announced  by  any 
of  the  employees  of  the  company;  that  she  resided  at  Garland, 
and  knew  when  the  train  stopped  that  it  had  arrived  at  her 
destination,  and  that  she  and  the  boy  at  once  left  their  seats  and 
walked  to  the  front  end  of  the  car  to  alight ;  that  the  boy  walked 
just  in  front  of  her,  opened  the  car  door,  went  out  upon  the 
platform  of  the  car,  ran  down  the  steps,  threw  a  valise  which  he 
was  carrying  into  the  station  platform,  and  jumped  off;  that  the 
train  was  then  moving,  and  that  she  noticed  that  the  train  was 
moving  when  she  stepped  out  of  the  car  door,  but  thought 
it  would  stop  again,  as  it  had  stopped  so  short  a  time;  that  she 
went  down  to  the  lower  step  of  the  car  holding  to  the  railing  with 
her  left  hand,  and  holding  her  skirts  and  pocketbook  in  her  right 
hand ;  that  she  did  not  intend  to  get  off  when  she  went  down  the 
steps  because  it  was  going  too  fast,  and  she  did  not  think  it 
prudent  for  one  of  her  age  to  jump  off  the  train,  but  thought  it 
would  slow  up  or  stop  at  the  station  door ;  that  when  she  reached 
the  lower  step  the  train  gave  a  lurch  or  jerk  and  threw  her  off. 
There  was  evidence  tending  to  corroborate  her  testimony  as  to 
her  movements  after  the  train  stopped,  and  that  it  stopped  a 
very  short  time — estimated  by  some  of  the  witnesses  at  half  a 
minute — and  that  she  was  jerked  or  thrown  from  the  step,  and 
that  at  the  time  she  went  down  the  steps  the  train  had  moved 
only  a  few  feet,  and  had  not  attained  a  speed  of  more  than  three 
or  four  miles  an  hour.  On  the  part  of  the  defendants  the  con- 
ductor, engineer,  station  agent,  and  a  brakeman  testified  that  the 
train  stopped  about  two  minutes ;  the  engineer  and  agent  stating 
that  they  observed  the  time  by  their  watches,  and  that  the  stop 
was  two  minutes;  This  was  the  only  s^op  at  that  station  at  that 
time.  The  conductor  testified  that  before  giving  the  signal  to 
start  he  looked  back  along  the  train,  and  saw  no  one  getting  on 
or  off  the  train ;  that  the  train  had  gone  between  30  and  40  feet 
before  he  got  on  between  the  first  and  second  cars ;  that  he  was 
facing  the  rear  of  the  train  when  he  got  on,  and  saw  no  one,  and 
that  the  train  was  going  probably  five  or  six  miles  an  hour  when 
he  got  on.  As  to  the  manner  in  which  the  train  was  started,  the 
distance  k  had  gone  before  the  happening  of  the  accident,  and 
the  speed  of  the  train  at  that  time  the  evidence  is  conflicting. 
There  is  also  a  conflict  in  the  evidence  as  to  whether  plaintiff 
stepped  or  jumped  from  the  steps,  or  was  jerked  or  thrown 
therefrom. 

The  petition  in  error  contains  47  alleged  errors  of  the  trial 
court.   Nos.  1,  2,  3,  5,  6,  7,  11,  12,  15,  16,  21,  22,  23,  32,  33,  37, 
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39,  and  40  relate  to  matters  occurring  on  the  trial,  but  are  not 
assigned  as  error  in  the  motion  for  a  new  trial,  and  are  not  there- 
fore properly  here,  and  cannot  be  considered.  Rule  13,  Rules 
of  Suprenrie  Court,  10  Wyo.  viii,  26  Pac.  xii ;  Ross  z\  State,  16 
Wyo.  285,  93  Pac.  299,  on  petition  for  rehearing,  page  306  of 
16  Wyo.,  94  Pac.  217;  C,  P.  &  Q.  R.  R.  Co.  v.  Morris,  16  Wyo. 
308  93  Pac.  664. 

Nos.  4,  8,9,  10,  24,  27,  28,  29,  30,  31,  36,  38,  43,  44,  45,  and  46, 
are  not  referred  to  or  discussed  in  the  brief  of  plaintiffs  in  error, 
and  are  therefore  waived.  Phillips  et  al.  v.  Brill  et  a/.,  15  Wyo. 
521,  90  Pac.  443;  Boswell,  Adm'r,  v.  Bliler,  9  Wyo.  277,  62  Pac. 
350.  No.  a  was  withdrawn  on  oral  argument,  the  ruling  being 
in  favor  of  plaintiffs  in  error. 

No.  20,  assigning  as  error  the  admission  in  evidence  of  a  rule 
of  the  defendant  company  requiring  the  station  to  be  announced 
on  the  arrival  of  passenger  trains  at  stations,  and  No.  41,  the 
denial  of  a  motion  to  strike  out  all  evidence  in  reference  to  the 
failure  to  announce  the  station,  may  be  considered  in  connection 
with  the  refusal  to  give  the  ninth  instruction  requested  by  defend- 
ants, which  is  as  follows:  "You  are  instructed  that,  as  plaintiff 
herself  states  that  she  was  acquainted  with  the  station  of  Garland, 
knew  when  the  train  stopped  there  that  she  had  arrived  at  her 
destination,  and  at  once,  when  the  train  so  stopped,  left  her  seat 
to  alight,  it  is  immaterial  whether  the  train  was  or  was  not  called 
by  any  one  on  approaching  Garland,  and  you  will  therefore  en- 
tirely disregard  the  allegation  in  plaintiff's  petition,  as  also  all 
evidence  showing  such  call  not  to  have  been  so  made."  The 
purpose  of  announcing  the  station  is  to  inform  passengers  that  the 
train  has  arrived,  or  is  about  to  arrive,  at  a  certain  station,  in 
order  that  they  may  prepare  to  and  alight  promptly.  In  this  case 
the  plaintiff  had  testified,  before  the  rule  was  offered  in  evidence, 
that  she  lived  at  Garland ;  was  well  acquainted  with  the  station ; 
knew  when  the  train  stopped  that  she  had  arrived  at  her  des- 
tination; and  at  once  left  her  seat  for  the  purpose  of  alighting. 
It  thus  appears  that  she  was  possessed  of  all  the  information  that 
an  announcement  of  the  station  could  have  given  her,  and  that  the 
failure  to  do  so  did  not  cause  or  contribute  to  her  injury.  There 
being  no  evidence  to  sustain  the  allegation  of  the  petition  that 
the  injury  was  caused  by  the  failure  to  announce  the  station, 
the  evidence  as  to  such  failure  and  the  rule  of  the  company  re- 
quiring such  announcement  to  be  made  were  immaterial,  and  the 
defendants  were  entitled  to  have  the  jury  so  instructed. 

It  is  also  contended  that  the  court  erred  in  refusing  to  give 
the  following  instruction  requested  by  defendants:  "You  are 
instructed  that  in  case  the  train  in  question  was  stopped  a  suffi- 
cient time  for  plaintiff  to  alight,  those  operating  such  train  were 
under  no  obligation  to  ascertain  if  plaintiff  had  actually  gotten 
off  or  not."   It  was  the  duty  of  defendants  to  stop  the  train  at 
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the  station  for  a  reasonable  time  to  afford  passengers  for  that 
station  an  opportunity  to  alight  in  safety;  and  for  negligence 
in  that  respect,  resulting  in  injury  to  such  passenger,  no  doubt 
the  company  would  be  liable.  It  is  equally  the  duty  of  passengers, 
when,  they  know  that  the  train  has  stopped  at  the  station  where 
they  desire  to  alight,  to  do  so  with  reasonable  promptness.  The 
length  of  time  the  train  should  stop  necessarily  varies  with  the 
circumstances.  For  instance,  it  requires  more  time  for  many 
passengers  to  get  off  or  on  a  train  than  it  does  for  a  few.  In 
the  case  at  bar  the  court  by  other  instructions  properly  submitted 
that  question  to  the  jury.  If  the  jury  found  from  the  evidence 
that  the  train  was  stopped  for  a  reasonable  time  to  afford  the 
plaintiff  an  opportunity  to  alight  in  safety — and  there  was  evi- 
dence from  which  it  may  have  so  found — then  we  think  that  the 
reasonable  rule,  supported  by  the  authorities,  is  that  those  in 
charge  of  the  train  had  the  right  to  assume  that  plaintiff  had 
availed  herself  of  the  opportunity,  and  had  performed  her  duty  to 
alight  with  reasonable  diligence,  and  that  they  were  not  required 
to  ascertain  if  she  had  in  fact  done  so,  and  that  they  would  not  be 
guilty  of  negligence  in  starting  the  train  after  having  allowed 
such  reasonable  time,  unless  there  was  something  in  the  circum- 
stances to  indicate  or  cause  them,  in  the  exercise  of  reasonable 
diligence,  to  suspect  that  some  one  had  not  gotten  off,  or  was  in 
the  act  of  so  doing,  or  was  otherwise  in  a  position  of  danger  if 
the  train  should  be  started. 

In  Thompson's  Commentaries  on  the  Law  of  Negligence 
(volume  3,  §  2861)  the  rule  is  thus  stated:  "The  weight  of 
authority  is  to  the  effect  that  a  railway  company  discharges  its 
duty  when  it  stops  at  any  station  long  enough  to  afford  all  pas- 
sengers, intending  to  alight  there,  a  reasonable  time  to  alight  in 
safety,  and  that  the  conductor  is  not  bound  to  go  through  the 
train  and  ascertain  that  each  passenger,  so  intending,  has  alighted, 
before  starting  the  train;  but  that,  having  afforded  a  sufficient 
time,  he  is  entitled  to  presume  that  every  passenger  ha^  availed 
himself  of  the  opportunity."  And  in  Shealey  v.  Railway  Co.,  67 
S.  C.  61,  45  S.  E.  119,  it  is  held  that:  "After  the  railroad  carrier 
has  discharged  the  duty  of  stopping  the  train  for  a  reasonable 
time  to  allow  the  passengers  to  alight  therefrom,  the  conductor 
may  fairly  assume  that  passengers  have  with  reasonable  diligence 
availed  themselves  of  the  opportunity  afforded  to  alight,  and  may 
signal  the  train  forward,  unless  he  has  knowl?dge  that  a  dilatory 
passenger,  or  one  impeded  in  movement  by  physical  infirmity  or 
otherwise,  is  about  to  alight,  or  is  in  some  position  which  would 
be  perilous  in  the  event  of  starting  the  train.  The  law,  however, 
does  not  impose  upon  the  railroad  carrier,  after  reasonable  op- 
portunity for  passengers  to  alight  has  been  afforded,  the  further 
duty  to  ascertain,  to  know,  whether  a  passenger  is  in  the  act  of 
alighting,  or  on  the  platform  of  the  coach  for  that  purpose."  In 
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Straus  V.  K.  C,  St.  J.  *&  C.  B.  R.  R.  Co.,  75  Mo.  185,  the  court 
said:  "If  the  train  was  stopped  a  sufficient  length  of  time  to  en- 
able plaintiff  to  conveniently  alight,  and  without  any  fault  of  the 
company's  servants  he  failed  to  do  so,  and  the  conductor,  not 
knowing  and  having  no  reason  to  suspect  that  plaintiff  was  in 
the  act  of  alighting,  caused  the  train  to  start  while  he  was  so 
alighting,  then  the  company  would  not  be  liable."  Hurt  v,  St. 
Louis,  etc.,  R.  Co.,  94  Mo.  255,  7  S.  W.  1,  4  Am.  St.  Rep.  374; 
Raben  v.  Central  Iowa  Ry.  Co.,  73  Iowa,  579,  35  N.  W.  645,  5 
Am.  St.  Rep.  708;  Central  of  Georgia  Ry.  Co.  v,  McNab,  150 
Ala.  332,  43  South.  222 \  6  Cyc.  613;  5  Enc.  Law  (2d  Ed.)  578; 
note,  7  Am.  &  Eng.  Ann.  Cas.  760. 

It  is  argued  by  counsel  for  plaintiff  that  this  instruction  was 
properly  refused  because  of  certain  rules  of  the  company,  ad- 
mitted in  evidence  over  defendant's  objection,  to  the  effect  that 
before  giving  the  "all  right"  signal  to  the  conductor,  the  brake- 
man  should  look  through  the  cars  to  see  that  there  were  no  fur- 
ther movements  of  passengers,  and  that  the  train  should  not  be 
started  until  all  movement  of  passengers  to  and  from  the  cars 
had  ceased  and  the  **all  right"  signal  had  been  given  by  every 
trainman.  The  requirements  of  these  rules,  in  so  far  as  they  re- 
quire those  in  charge  of  the  train  to  look  through  the  cars  before 
starting  the  train  and  to  see  that  there  were  no  further  move- 
ments of  passengers,  require  a  higher  degree  of  care  than  the 
law  requires,  if  in  fact  the  train  was  stopped  for  a  reasonable 
and  sufficient  time  for  passengers  in  the  exercise  of  reasonable 
diligence  to  alight  in  safety;  and  the  failure  to  do  so  in  such 
case  would  not  constitute  negligence  for  which    the    company 
would  be  liable,  unless  as  we  have  already  stated,  there  was 
something  in  the  circumstances  known  to,  or  which  would  cause, 
those  in  charge  of  the  train  by  the  exercise  of  reasonable  dili- 
gence to  suspect  that  some  one  would  be  endangered  by  starting 
the  train.    On  the  other  hand,  if  the  evidence  established  the 
fact  to  be  that  the  stop  was  not  for  a  reasonable  time,  the  defend- 
ants would  be  liable  for  an  injury  sustained  by  a  passenger  who, 
in  the  exercise  of  reasonable  care  and  diligence,  was  attempting 
to  alight  when  the  train  was  started.    But  the  liability  in  such 
case  does  not  arise  from  the  failure  of  those  in  charge^  of  the 
train  to  observe  the  rules  of  the  carrier  adopted  for  theiV  guid- 
ance, but  because  of  the  failure  to  exercise  that  degree  of  care 
which  the  law  requires  of  the  carrier.    The  observance  of  the 
rules  of  the  carrier  may  or  may  not  constitute  due  care ;  and  like- 
wise a  failure  to  observe  them  may  or  may  not  constitute  negli- 
gence.   To  otherwise  state  the  proposition,  the  question  is,  was 
there  a  failure  to  exercise  that  degree  of  care  which  the  law  re- 
quires of  the  carrier  for  the  safety  of  the  passengers,  and  not 
whether  or  not  some  rule  of  the  carrier  has  been  violated.    We 
think  the  requested  instruction  contained  a  correct  statement  of 


36         Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Chicafi^Oy  etc,  R.  Co.  v.  Lrampman 

the  law;  that  it  was  applicable  to  the  evidence,  and  should  have 
been  given. 

The  defendants  assign  as  error  the  admission  in  evidence  of 
the  rules  above  mentioned,  and  also  two  others ;  one  being  under 
the  head  of  "Special  Instructions  to  Passenger  Conductors,"  and 
reads,  "See  that  the  brakemen  are  at  their  posts  on  the  platform 
to  assist  passengers  in  getting  out,  and  to  give  them  all  necessary 
information,  *  *  *" ;  and  the  other,  under  the  head  of  "Rules  for 
Passenger  Brakeman,"  as  follows :  "Assist  passengers,  especially 
women,  children  and  infirm  persons,  in  entering  and  leaving  the 
cars,  or  in  passing  from  one  car  to  another,  giving  special  at- 
tention to  their  safety.  Direct  them  on  which  side  to  leave  the 
train.  *  *  *  While  the  train  is  waiting  at  a  station,  remain  on  the 
station  platform  at  the  car  steps.  *  *  *"  So  far  as  we  have  been 
able  to  discover,  the  rule  of  law  announced  in  the  decisions  is 
that  "ordinarily  there  is  no  duty  resting  upon  a  carrier  of  pas- 
sengers to  assist  a  passenger  in  boarding  or  alighting  from  its 
trains  or  cars."  13  Am.  &  Eng.  Ann.  Cas.  596  (note)  ;  6  Cyc. 
611;  5  Enc.  Law  (2d  Ed.)  579,  and  cases  cited  in  these  refer- 
ences. There  being  no  duty  resting  upon  the  defendants  to  assist 
the  plaintiff  to  alight,  the  failure  to  do  so  would  not  be  negli- 
gence rendering  the  defendants  Uable.  In  this  case  there  is  no  al- 
legation in  the  petition  that  the  plaintiff  was  a  person  requiring 
assistance  by  reason  of  physical  infirmity  or  otherwise,  nor  is 
there  any  evidence  to  that  effect,  nor  does  it  appear  that  she  knew 
of  the  existence  of  the  rules  and  relied  upon  their  observance. 
In  so  far  as  the  rules  requiring  the  brakemen  to  render  personal 
assistance  to  such  passengers  in  alighting  from  the  cars,  they 
required  more  than  the  law  requires  of  the  carrier  for  the  safety 
of  passengers.  It  has  been  generally  held,  we  think,  that  where 
the  private  rules  of  the  carrier,  adopted  for  the  government  of 
the  conduct  of  its  servants  in  the  operation  of  its  trains,  do  not 
require  more  than  the  law  requires  of  the  carrier  with  respect  to 
the  matters  covered  by  such  rules,  their  admission  in  evidence 
is  not  prejudicial.  But  we  think  that  where  they  require  more 
than  the  law  requires,  or  where  they  require  the  performance  of 
acts  which  the  law  does  not  recognize  as  a  duty  devolving  upon 
the  carrier,  they  are  inadmissible.  The  question  has  not  hereto- 
fore been  passed  upon  by  this  court,  and  therefore  we  shall  re- 
fer to  the  cases  cited  by  counsel  and  to  others  which  we  have  ex- 
amined. Counsel  for  plaintiff  cite  as  supporting  their  contention 
that  the  rules  were  admissible.  Atlanta  R.  Co.  v.  Bates,  103  Ga. 
333,  30  S.  E.  41 ;  Bahimore  R.  Co.  v.  State,  81  Md.  371,  32  Atl. 
201 ;  C.  &  A.  R.  R.  Co.  v,  Kelly,  75  111.  App.  490 ;.  Stevens  z;.  Bos- 
ton E.  R.  Co.,  184  Mass.  476,  69  N.  E.  338 ;  Frizzell  v.  Omaha  S. 
R.  Co.,  124  Fed.  176,  59  C.  C.  A.  382;  Delaware,  L.  &  R.  Co.  v, 
Ashley,  67  Fed.  209,  14  C.  C.  A.  368;  Carlson  v.  C.  S.  &  M.  R. 
Co.,  120  Mich.  481,  79  N.  W.  688;  Street  Ry.  Co.  v,  Altemeier, 
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AdmV,  60  Ohio  St.  10,  53  N.  E.  300.  In  the  case  in  103  Ga.  333, 
30  S.  E.  41,  the  rule  admitted  was:  "Caution.  Motormen  shall 
run  their  cars  at  a  moderate  speed  over  curves,  switches,  turnouts, 
railroad  crossings,  and  on  downgrades,  whether  behind  time  or 
not.  You  must  keep  your  car  under  full  control  on  approaching 
all  street  crossings,  and  when  there  is  a  car  standing  at  a  crossing 
taking  on  or  letting  off  passengers ;  or  if  you  see  that  you  are  about 
to  meet  a  car  on  a  street  crossing,  you  must  slow  up  and  see  that 
the  track  is  clear  before  attempting  to  pass."  It  is  apparent  that 
this  rule  required  nothing  more  than  ordinary  diligence,  and  is 
not  applicable  to  the  question  we  are  now  considering. 

In  the  case  in  81  Md.  385,  32  Atl.  203,  the  rule  was:  "441. 
When  one  passenger  train  is  standing  at  a  station  receiving  or 
discharging  passengers  on  double  track,  no  other  train  (whether 
passenger  or  freight),  will  attempt  to  run  past  until  the  passenger 
train  at  the  station  has  moved  on,  or  signal  is  given  by  the  con- 
ductor of  the  standing  train  for  them  to  come  ahead."  The  same 
may  be  said  of  this  rule  as  of  the  rule  in  the  Georgia  case,  and 
the  court  in  passing  upon  the  question  said :  "We  think  the  plain- 
tiff was  entitled  to  the  benefit  of  the  rule  in  evidence  before  the 
jury.  Doubtless  no  such  rule  would  have  been  adopted  by  the  de- 
fendant, even  for  its  own  protection,  if  experience  had  not  dem- 
onstrated its  absolute  necessity.  *  *  *  This  court  said  in  Hauer's 
Case,  60  Md.  449,  that  ^passengers  are  justified  in  assuming  that 
the  company  has,  in  the  exercise  of  due  care,  so  regulated  its 
trains  that  the  road  would  be  free  from  interruption  or  obstruc- 
tion when  trains  stop  at  a  depot  or  station  to  receive  or  discharge 
passengers.'  It  thus  significantly  appears  that  the  doctrine  just 
announced  and  rule  441  are  closely  analogous."  This,  as  we  un- 
derstand it,  means  that  the  rule  required  no  more  than  the  court 
had  decided  in  the  earlier  case  to  be  a  duty  devolving  upon  the 
company  in  the  absence  of  any  rule  upon  the  subject. 

In  the  case  of  L.  S.  &  M.  S.  Ry.  Co.  v.  Ward,  135  111.  511,  26 
N.  E.  520,  the  rule  admitted  in  evidence  was  a  joint  rule  of  de- 
fendant and  the  Rock  Island  Company,  and  provided:  "When 
passenger  trains  are  at  stations  or  street  crossings,  receiving  or 
discharging  passengers,  other  trains  or  engines  must  not,  under 
any  circumstances,  pass  between  the  standing  train  and  station, 
or  until  the  track  is  known  to  be  clear.  Engineers  and  trainmen 
will  look  out  for  local  and  dummy  trains,  of  both  roads,  that  stop 
at  street  crossings  between  Englewood  and  Chicago."  In  that 
case  the  defendant  company  had  three  main  tracks,  with  two 
other  tracks  west,  and  three  switch  tracks  east,  of  the  main  tracks 
at  the  place  where  the  accident  occurred.  This  rule  required 
nothing  more  than  the  law  requires  under  the  circumstances.  The 
same  is  true  of  the  rule  admitted  in  evidence  in  the  case  in  75 
111.  App.  490,  and  in  the  Massachusetts  case. 

In  the  case  in  124  Fed.  176,  59  C.  C.  A.  382,  the  negligence 
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charged  was  that  the  street  car  was  stopped  on  the  near  cross- 
walk on  a  street  crossing,  and  then  started  again,  while  the  plain- 
tiff was  attempting  to  alight  from  it.  The  defendant  denied  this 
charge,  and  averred  that  it  had  made  a  rule  that  its  employees 
should  not  stop  any  car  at  the  near  crossing,  and  that  they  had 
obeyed  this  rule.  The  court  said:  "The  adoption  and  enforce- 
ment of  such  a  rule  was  certainly  some  evidence  of  reasonable 
caref  in  the  operation  of  all  its  cars  across  the  streets  of  the  city 
of  Omaha,  including  the  car  upon  which  the  plaintiff  was  riding. 
In  view  of  this  fact,  the  admission  of  the  rule  in  evidence  cannot 
be  said  to  be  error."  In  that  case  two  other  rules  offered  by  the 
plaintiff,  to  the  effect  "that  when  a  car  was  stopped  the  conductor 
shall  give  the  signal  for  it  to  start,  and  that  no  car  shall  be  started 
when  a*  passenger  is  attempting  to  board  or  to  alight  from  it,*' 
were  rejected ;  and  it  was  held  that  they  should  have  been  received. 
But  the  court  said:  "This  error  was,  however,  robbed  of  all  its 
potency  by  the  subsequent  charge  of  the  court.  At  the  close  of  the 
evidence  the  court  instructed  the  jury  that  if  this  car  stopped,  and 
if  the  conductor  knew  that  the  plaintiff  was  alighting  when  the 
car  started,  the  company  was  liable  for  all  plaintiff's  injuries  as 
a  matter  of  law.  The  jury  could  not  have  given  the  rules  of  the 
company,  and  the  alleged  acts  of  the  employees  in  violation  of 
them,  any  greater  effect  than  to  have  charged  the  defendant  with 
liability  for  plaintiff's  injuries  on  account  of  them,  and  flie  court 
gave  those  acts,  without  the  rules,  that  effect  as  a  matter  of  law." 

In  the  case  in  67  Fed.  209,  14  C.  C.  A.  368,  the  rule  seems  to 
have  been  admitted  without  objection.  The  case  in  120  Mich. 
481,  79  N.  W.  688,  is  not  in  point.  In  the  case  in  60  Ohio  St. 
10,  53  N.  E.  300,  certain  rules  of  the  company,  and  also  a  special 
order  of  the  company  as  to  the  observance  of  the  rules,  were 
admitted  in  evidence,  and  in  passing  upon  the  question  of  their 
admissibility  the  court  said:  "The  rules  and  order  founded 
thereon  do  not  in  this  case  require  a  higher  degree  of  care  on. the 
part  of  the  Street  Railway  Company  than  the  law  requires,  and 
therefore  their  introduction  was  not  prejudicial.  ♦  *  *  If  their 
rules  require  more  care  of  the  employees  for  the  safety  of  passen- 
gers than  the  law  requires,  it  is  easy  for  the  court  to  say  so  to  the 
jury,  and  point  out  what  the  law  requires,  and  wherein  the  rules 
require  more  than  the  law,  and  that  to  the  extent  of  the  excess  the 
company  is  more  careful  than  is  required  by  law." 

We  fail  to  find  authority  in  any  of  these  decisions  to  support 
the  contention  that  a  rule  of  the  carrier  which  requires  a  higher 
degree  of  care  than  the  law  requires  is  admissible  in  evidence 
against  the  carrier,  except  what  is  said  in  the  last  case  cited.  But 
there  appears  to  be  no  good  reason  for  the  admission  of  evidence 
which  the  court  should  afterwards  tell  the  jury  did  not  tend  to 
prove  negligence  for  which  the  defendant  would  be  liable. 

The  Supreme  Court  of  Minnesota  has  held  such  rules  inadmis- 
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sible.  In  Fonda  v.  St.  Paul  City  Ry.  Co.,  71  Minn.  438,  74  N.  W. 
166,  70  Am.  St.  Rep.  341,  that  court  said:  "The  court  also  ad- 
mitted in  evidence,  over  defendant's  objection,  its  rules  intended 
only  for  the  guidance  of  its  own  employees  in  the  operation  of  its 
cars.  We  think  this  was  error.  There  was  no  evidence  that  the 
plaintiif  had  any  knowledge  of  the  existence  of  these  rules,  or  of 
any  custom,  based  upon  them,  as  to  the  manner  of  operating  cars ; 
hence  his  conduct  could  not  have  been  in  any  way  affected  or  in- 
fluenced by  them.  It  is  not  claimed  that  these  rules  require  or 
permit  anything  that  is  inconsistent  with  reasonable  care.  The 
theory  upon  which  they  were  offered  was  that  they  tended  to  show 
what  duty  the  defendant  owed  to  the  public  in  the  operation  of 
its  cars,  and  hence  that  a  violation  of  any  of  them,  being  a  breach 
olF  such  duty,  constituted  actionable  negligence,  or  at  least  was 
evidence  of  it.  Private  rules  of  a  master  regulating  the  conduct 
of  his  servants  in  the  management  of  his  own  business,  although 
designed  for  the  protection  of  others,  stand  on  an  entirely 
different  footing  from  statutes  and  municipal  ordinances  designed 
for  the  protection  of  the  public.  The  latter,  as  far  as  they  go,  fix 
the  standard  of  duty  towards  those  whom  they  are  intended  to 
protect,  and  a  violation  of  them  is  negligence  in  law  or  per  se. 
But  a  person  cannot,  by  the  adoption  of  private  rules,  fix  the 
standard  of  his  duty  to  others.  That  i*  fixed  by  law,  either  statu- 
tory or  common.  Such  rules  may  require  more,  or  they  may  re- 
quire less,  than  the  law  requires,  and  whether  a  certain  course  of 
conduct  is  negligent,  or  the  exercise  of  reasonable  care,  must  be 
determined  by  the  standard  fixed  by  law,  without  regard  to  any 
private  rules  of  the  party.  *  *  *  If  we  could  hold,  as  a  matter  of 
law,  that  these  rules  required  nothing  more  than  was  required  in 
the  exercise  of  reasonable  care,  their  admission  would  be  error 
without  prejudice;  but  an  examination  of  them  satisfies  us  that  we 
cannot  so  hold."  The  holding  in  that  case  was  approved  in  Mc- 
Kernan  v.  Detroit  Citizens'  St.  Ry.  Co.,  138  Mich.  519,  101  N.  W. 
812,  68- L.  R.  A.  347.  See,  also,  Dixson  v.  Grand  Trunk  Western 
Ry.  Co.,  155  Mich.  169,  118  N.  W.  946. 

We  think  the  test  is  wh^her  or  not  a  failure  to  observe  the 
requirements  of  the  rule  not  shown  to  have  been  known  to  and 
relied  upon  by  plaintiff,  would  constitute  actionable  negligence. 
If  the  court  can  say  as  a  matter  of  law  that  such  failure  is  not  a 
violation  of  any  duty  imposed  by  law  upon  the  carrier,  the  rule 
should  be  excluded.  One  carrier  may  adopt  one  rule,  and  another 
carrier  may  adopt  another ;  and,  if  such  rules  are  to  be  treated  as 
admissions  that  due  care  requires  their  observance,  then  we  would 
have  as  many  different  measures  of  liability  as  there  are 
different  rules,  while  the  law  has  but  one  requirement  for  all,  and 
that  is  the  exercise  of  that  degree  of  care  which  it  imposes  on  all 
carriers  of  passengers,  and  whether  such  care  has  or  has  not  been 
exercised  should  be  determined  from  what  was  done,  or  omitted 


40         Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Chicago,  etc^  R.  Co.  v.  Lampman 

to  be  done»  in  the  particular  case.  What  would  be  the  exercise  of 
due  care  under  one  state  of  facts  might  be  negligence  under  a 
different  state  of  facts.  Applying  the  law,  as  we  understand  it  to 
be,  to  the  facts  of  this  case,  the  admission  of  the  rules  with  refer- 
ence to  looking  through  the  train  before  starting  it  would  not  have 
been  prejudicial  had  it  been  limited  as  requested  in  the  instruction; 
but  the  rules  requiring  the  brakemen  to  assist  passengers  to  alight 
should  have  been  excluded.  The  jury,  under  the  instructions  as 
given,  may  well  have  concluded  that  any  violation  of  these  rules 
by  the  servants  of  the  company  rendered  it  liable. 

The  defendants  requested  several  instructions,  which  were  re- 
fused, to  the  effect  that,  if  plaintiff  attempted  to  alight  from  the 
train  while  it  was  in  motion,  or  if  she  went  upon  the  steps  of  the 
car  while  the  train  was  in  motion  and  was  thrown  therefrom  by  a 
sudden  movement  of  the  train,  she  could  not  recover.  These  in- 
structions were  properly  refused,  and  the  jury  was  properly  in- 
structed that :  "Ordinarily  a  passenger  would  not  be  justified  in 
getting  off  the  train  while  in  motion,  except  at  his  own  risk. 
Unless  the  train  is  moving  very  slowly,  and  the  circumstances  are 
specially  favorable,  it  would  be  deemed  prima  facie  negligence." 
There  was  evidence  tending  to  show  that  the  train  had  moved 
only  a  few  feet,  and  was  going  very  slowly,  when  the  accident 
occurred,  and  the  jury  was  told  that  if  her  actions  were  such  that 
under  the  circumstances  an  ordinarily  cautious,  careful,  and  pru- 
dent person  would  have  apprehended  danger  therefrom,  then  it 
was  such  an  act  of  carelessness  as  would  relieve  the  defendants 
from  the  responsibility  resting  upon  them,  and  the  verdict  should 
be  for  the  defendants.  Some  decisions  have  been  cited  holding 
that  it  is  negligence  per  se  for  one  to  attempt  to  alight  from  a  mov- 
ing train,  but  an  examination  of  those  cases  discloses  a  different 
state  of  facts  from  those  in  this  case.  In  this  case  the  evidence  is 
conflicting  as  to  whether  the  plaintiff  stepped  or  jumped  from  the 
car,  or  was  thrown  therefrom  by  reason  of  a  sudden  jerk  or 
movement  of  the  train  while  she  was  on  the  steps  of  the  car ;  and 
it  was  for  the  jury  to  say  whether  or  not  under  the  circumstances 
she  was  guilty  of  negligence.  Carr  v.  Eel  River  &  E.  R.  Co.,  98 
Cal.  366,  33  Pac.  213,  21  L,  R.  A.  354. 

On  the  question  of  damages  the  court  instructed  the  jury  that, 
if  they  found  for  the  plaintiff,  they  "may  allow  such  damages  as 
may  reasonably  seem  to  them  fit  for  mental  suffering  and  nervous 
shock,  if  any,  which  has  resulted  or  may  result  from  the  said 
negligent  act  of  the  said  defendant  company."  These  instructions 
were  excepted  to  by  defendants,  and  the  giving  of  them  assigned 
as  error  in  the  petition  in  error,  but  were  not  stated  or  discussed 
in  their  brief,  but  were  attempted  to  be  raised  long  after  the  time 
for  filing  their  brief  (which  had  been  extended  on  their  applica- 
tion) had  expired,  and  after  plaintiff's  counsel  had  filed  their 
brief.    The  objection  was  waived  by  the  failure  to  present  it  in 
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time,  and  cannot  be  considered  in  determining  this  appeal.  But  as 
the  judgment  is  reversed  on  other  grounds,  it  may  not  be  out  of 
place  to  suggest,  without  deciding  the  point,  that  similar  instruc- 
tions employing  such  terms  as  "may  suffer,"  or  "may  be  caused 
by  said  injury,"  have  been  held  to  be  error.  It  was  held  in  Ford 
V.  City  of  Des  Moines,  106  Iowa,  94,  75  N.  W.  630,  "that  it  was 
of  a  nature  to  allow  the  jury. to  enter  the  domain  of  conjecture, 
and  indulge  in  speculation  to  a  greater  extent  than  was  allowable, 
that  the  jury  should  have  been  directed  that  it  might  give  the 
plaintiff  damages  for  such  future  pain  as  was  reasonably  certain 
from  the  evidence  she  would  suffer,  and  that  the  jury  should  have 
been  clearly  and  positively  instructed  that  it  should  determine  as 
to  the  future  suffering  from  the  evidence  alone."  See,  also, 
Westercamp  v.  Brooks,  115  Iowa,  159,  88  N.  W.  372;  Hall  v.  C. 
R.  &  M.  C.  R.  Co.,  115  Iowa,  18,  87  N.  W.  739;  Hardy  v.  Milwau- 
kee St.  R.  Co.,  89  Wis.  183,  61  N.  W.  771 ;  Chicago  G.  W.  Ry.  Co. 
V.  Bailey,  9  Kan.  App.  207,  59  Pac.  659. 

It  is  also  urged  that  the  amount  of  damages  awarded  the  plain- 
tiff is  excessive.  But  as  a  new  trial  is  granted,  we  refrain  from 
expressing  any  opinion  on  that  question. 

The  judgment  of  the  district  court  is  reversed,  ^nd  the  cause 
remanded  for  a  new  trial. 

Reversed. 

Potter,  C.  J.,  and  Scott,  J.,  concur. 


Eldredge  V,  Boston  Elevated  Ry.  Co. 

^Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  Nov.  26,  1909.) 

[89  N.  E.  Rep.  1041.] 

Carriers — Street  Railroads — Negligence  of  Passenger — Standing  on 
Running  Board.* — Where  a  person  riding  on  the  running  board  of  a 
street  car  was  recognized  as  a  passenger  by  collection  of  his  fare,  he 
was  not,  because  of  his  position,  as  a  matter  of  law  negligent,  if  sub- 
sequently injured  through  the  carrier's  carelessness. 

Carriers — Street  Railroads — Passenger  Standing  on  Running  Board. 
— ^A  passenger  so  situated  has  the  right  to  assume  that  during  transit 
the  carrier  will  not  expose  him  to  the  peril  of  injury  from  passing  ve- 
hicles, if  by  the  exercise  of  rejisonable  diligence  the  movements  of  the 
car  can  be  so  controlled  as  to  avoid  collision  with  them. 

Carriers — Street  Railroads — Injury  to  Passengers — ^Actions — Negli- 
gence of  Carrier — Evidence. — In  an  action  for  injuries  to  a  street  car 
passenger,  evidence  held  sufficient  to  go  to  the  jury  on  the  question  of 
defendant's  negligence. 

*Sec  foot-note  of  Harding  v.  Philadelphia  Rapid  Transit  Co.  (Pa.), 
J6  R.  R.  R.  234,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  234;  first  head-note  of 
Egan  V.  Old  Colony  St.  Ry.  Co.  (Mass.),  23  R.  R.  R.  406,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.»  406. 
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Report  from  Superior  Court,  Middlesex  County;  John  H. 
Hardy,  Judge. 

Action  by  Charles  VV.  Eldredge  against  the  Boston  Elevated 
Railway  Company.  Verdict  for  defendant,  and  case  reported  to 
the  Supreme  Judicial  Court.    Judgment  entered  for  plaintiff. 

Tort  for  personal  injuries  to  plaintiff,  who  was  riding  on  the 
running  board  of  one  of  defendant's  cars.  His  injuries  were  occas- 
sioned  by  a  portion  of  a  wagon,  which  was  on  the  right-hand  side 
of  the  street,  either  standing  still  or  moving  in  the  same  direction 
as  the  car,  striking  against  him  and  knocking  him  from  the  run- 
ning board.  At  the  trial  in  the  superior  court,  a  verdict  was 
ordered  for  the  defendant,  and  the  case  reported  to  the  Supreme 
Judicial  Court.  If,  however,  there  was  evidence  upon  which  the 
case  should  have  been  submitted  to  the  jury,  then  judgment  was 
to  be  entered  for  the  plaintiff  for  $150;  otherwise,  judgment  to  be 
entered  upon  the  verdict. 

Coakley,  Coakley  &  Sherman,  for  plaintiff. 

P.  W,  Posdick  and  Walter  Shuebruk,  for  defendant. 

BRALkY,  J.  The  plaintiff  upon  boarding  the  car  found  all  the 
seats  occupied,  and  stood  upon  the  running  board,  where  the  con- 
ductor collected  his  fare,  and  recognized  him  as  a  passenger.  It 
could  not  have  been  ruled  as  a  matter  of  law,  under  our  decisions, 
that  by  reason  of  his  position,  which  he  had  taken  with  the  defend- 
ant's permission,  he  was  guilty  of  contributory  negligence,  if 
subsequently  injured  through  its  carelessness.  Pomeroy  v.  Boston 
&  Northern  St.  Ry.  Co.,  193  Mass.  507,  511,  79  N.  E.  764,  and 
cases  cited.  If  the  plaintiff  although  lawfully  on  the  running 
board  could  not  disregard  the  usual  conditions  of  travel  arising 
from  the  concurrent  use  of  the  street  by  other  travelers,  there  was 
evidence  that,  even  if  he  faced  the  front  of  the  car,  he  did  not 
observe  the  wagon  by  which  he  was  struck,  and  injured,  until  the 
moment  of  collision.  A  passenger  so  situated  has  the  right  to 
assume  that  during  transit  the  carrier  will  not  expose  him  to  the 
peril  of  injury  from  passing  vehicles,  if  by  the  exercise  of  rea- 
sonable diligence  the  movements  of  the  car  can  be  so  controlled 
as  to  avoid  collision  with  them.  Fleck  v.  Union  Ry.  Co.,  134 
Mass.  480;  Foster  v.  Old  Colony  St.  Ry.,  182  Mass.  378,  65  N. 
E.  795 ;  Lockwood  v.  Boston  Elev.  Ry.,  200  Mass.  537,  86  N.  E. 
934. 

The  question  of  the  plaintiff's  due  care  was  for  the  jury.  At  the 
place  of  the  accident  the  street  is  described  as  very  narrow,  with 
not  more  than  sufficient  width  between  the  track  and  the  curb 
for  the  car  and  team  to  pass  safely,  if  those  in  control  of  each 
took  reasonable  precautions.  It  is  put  beyond  conjecture,  by  the 
mortorman's  testimony,  that  he  saw  the  team  on  the  track,  and 
repeatedly  rang  his  gong  to  warn  the  driver  of  the  approaching 
car.    If  in  response  to  the  warning  the  team  left  the  track,  but 
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proceeded  in  a  course  parallel  with  it,  the  safety  of  the  passen- 
gers standing  on  the  running  board  continued  to  be  paramount  to 
any  supposed  exigency  that  the  progress  of  the  car  should  not 
be  delayed  by  either  a  full  stop,  or  slackening  of  speed.  The 
speed  of  the  car  was  put  by  the  plaintiff  at  10  miles,  while  the 
mortorman  fixed  it  at  4  miles,  an  hour.  But,  whatever  the  speed 
may  have  been,  the  jufy  could  say  that  both  motorman  and  con- 
ductor kne^v  of  the  narrowness  of  the  street,  and  the  close  prox- 
imity of  the  team  to  the  track.  If,  with  this  knowledge,  the  car 
kept  on  before  they  had  fully  and  definitely  ascertained  that  it 
could  go  by  without  exposing  the  plaintiff  to  the  danger  of  in- 
jury from  the  probable  movements  which  the  team  must  take 
owing  to  the  restricted  space,  there  was  evidence  for  the  jury  of 
the  defendant's  negligence,  to  whom  this  issue  also  should  have 
been  submitted  under  appropriate  instructions.  Wright  v,  Bos- 
ton &  Northern  St.  Ry.  Co.,  89  N.  E.— ;  Marshall  v.  Boston 
&  Worchester  St.  Ry.,  195  Mass.  284,  81  N.  E.  195 ;  Lockwood 
V.  Boston  Elev.  Ry.,  200  Mass.  537,  86  N.  E.  934. 

In  accordance  with  the  terms  of  the  report,  judgment  is  to  be 
entered  for  the  plaintiff  in  the  sum  of  $350. 

So  ordered. 


Harris  v.  Puget  Sound  Electric  Ry. 

(Supreme  Court  of  Washington,  March  27,  1909.) 

[100  Pac.  Rep.  841.] 

Carriers — Question  for  Jury. — A  quarterly  pass  issued  by  an  electric 
railroad  to  H.,  its  employee,  as  foreman  of  a  "bonder  gang,"  reciting 
"pass  H.  and  five  men,  bonders,"  is  sufficient  to  go  to  the  jury  on  his 
authority  to  employ  for  it  a  person  as  a  bonder  at  a  certain  amount 
per  day  and  transportation  on  its  trains  to  and  from  his  work,  in  an 
action  for  injuries  sustained  by  such  person  in  a  collision  while  riding 
on  the  pass. 

Carriers — Passengers.* — One  who  was  riding  with  H.  on  a  pass  is- 
sued by  the  carrier  to  H.  in  its  employ  of  foreman  of  a  "bonder  gang," 
reciting  '*pass  H.  and  five  men,  bonders,"  was  a  passenger,  as  respects 
liability  of  the  carrier  for  his  injury  from  wreck  of  the  train,  even  if 
his  hiring  by  H.  as  a  bonder  at  a  certain  amount  per  day  and  transpor- 
tation to  and  from  work  was  unauthorized. 

Appeal  from  Superior  Court,  King  County;  Boyd  J.  Tallman, 
Judge. ^ 

♦For  the  authorities  iij  this  series  on  the  question  whether  railroad's 
employees  are. passengers  while  riding  on  its  cars,  see  first  foot-note 
of  Eberts  v.  Detroit,  etc.,  Ry.  (Mich.),  28  R.  R.  R.  159,  51  Am.,&  Eng. 
R.  Cas.,  N.  S.,  159;  foot-note  of  Goehring  v.  Beaver  Valley  Traction 
Co.  (Pa.),  32  R.  R.  R.  459,  55  Am.  &  Eng.  R.  Cas.,  N.  S-,  459. 
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Action  by  Otto  Harris,  infant,  by  Annie  Harris,  his  guardian 
ad  litem,  against  the  Puget  Sound  Electric  Railway.  Judgment 
for  plaintiff,  and  defendant  appeals.   Affirmed. 

James  B.  Howe  and  Hugh  A.  Tait,  for  appellant. 
Blaine,  Tucker  &  Hyland  and  Robert   C,   Saunders,  for   re- 
spondent. • 

Mount,  J.  This  action  was  brought  to  recover  for  personal 
injuries  received  by  Otto  Harris  in  the  same  collision  in  which 
his  father  was  killed,  as  stated  in  Harris  v.  Puget  Sound  Electric 
Railway  (No.  7617,  just  decided)  100  Pac.  838.  The  case  was 
tried  to  the  court  and  a  jury,  resulting  in  a  judgment  in  favor 
of  respondent  for  $2,000.   The  defendant  appeals. 

The  same  points  are  presented  in  this  case  as  were  presented  in 
that  case.  The  decision  in  that  case  control  this.  The  further 
point  is  made  in  this  case,  however,  that  there  is  no  evidence  to 
show  that  the  father  was  authorized  to  employ  the  son  under  the 
agreement  to  pay  the  $1.50  per  day  and  furnish  transportation 
upon  the  appellant's  trains  to  and  from  his  work.  The  boy  testi- 
fied that  such  was  the  contract.  The  pass  itself  shows  upon  its 
face  that  the  father  was  authorized  to  carry  other  employees 
with  him.  We  think  this  is  sufficient  to  go  to  the  jury  upon  the 
question  of  authority.  But,  further  than  this,  the  boy  was  right- 
fully upon  the  train  as  a  passenger,  and  was  entitled  to  be  carried 
as  such  (Bradbum  v,  Whatcom  County  R.  &  L.  Co.,  45  Wash. 
582,  88  Pac.  1020,  14  L.  f^.  A.  [N.  S.]  526),  unless  it  was  shown 
by  the  appellant  that  he  had  waived  his  rights  as  a  passenger. 
It  was  not  so  shown. 

There  is  no  error  in  the  record,  and  the  judgment  must  there- 
fore be  affirmed. 

RuDKiN,  C.  J.,  and  Crow,  Fullerton,  Gose,  and  Dunbar, 
JJ.,  concur. 
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(Supreme  Court  of  Washington,  March  27,  1909.) 

[100  Pac.  Rep.  838.] 

Carriers — Passes — ^Pro^sion  Against  Liability.* — Where  the  pass  on 
which  an  employee  of  a  carrier  was  riding  was  given  him,  not  as  a 
gratuity,  but  as  part  consideration  for  his  wages,  he  was  a  passenger 
for  hire,  so  that  the  provisions  of  the  pass  waiving  his  right  of  protec- 
tion as  such  were  void  as  against  public  policy. 

Carriers — Injvry  to  Passenger — Evidence.f — On  the  issue,  in  an  ac- 
tion for  injuries  to  a  railroad  employee  while  riding  on  a  pass, 
whether  the  pass  was  a  gratuity  or  a  part  consideration  for  his  wages, 
evidence  that  it  was  the  carrier's  custom  to  furnish  other  like  em- 
ployees like  transportation,  and  that  such  transportation  was  stated  by 
its  manager  to  be  a  part  consideration  for  wages,  is  admissible. 

Carriers — ^Injury  to  Passenger — Evidence. — Admission,  in  an  action 
for  injury  to  a  passenger  from  a  head-on  <;plIision,  of  evidence  aS  to 
grades  and  curves  of  the  track,  and  as  to  cuts  through  which  it  runs, 
it  being  confined  to  the  immediate  vicinity  of  the  accident,  and  for  the 
purpose  of  describing  the  situation  where  the  accident  occurred,  and 
not  as  tending  to  prove  negligence  not  charged  in  the  complaint,  as 
was  clearly  stated  to  the  jury,  was  not  error. 

Carriers — Injury  to  Passenger — Negligence — ^Pleading  and  Proof. — 
Where,  in  an  action  for  injury  to  a  passenger,  several  grounds  of  neg- 
ligence are  alleged,  it  is  enough  to  prove  one  of  them. 

Carriers — ^Injury  to  Passenger — Negligence  of  Carrier. — The  negli- 
gence of  a  flagman  in  failing  to  notify  a  train,  as  ordered  by  the  dis- 
patcher, that  another  train  was  approaching  it  on  the  same  track,  was 
negligence  of  the  carrier,  as  respects  a  passenger  injured  by  collision 
of  the  trains. 

Carriers — Injury  to  Passenger — Negligence.^: — ^That  a  collision  be- 
tween trains  of  a  carrier  occurred  is  prima  facie  evidence  of  negli- 
gence, as  respects  a  passenger  injured  thereby. 

Carriers — Passenger.* — The  rights  of  one  injured  while  riding  on  a 
train  were  those  of  a  passenger,  and  not  of  an  employee,  though  he 
was  also  an  employee  of  the  road,  he  not  only  having  ridden  on  trans- 
portation furnished  him  as  part  of  his  wages,  but  he  having  had  no  du- 

*See  foot-note  of  preceding  case, 

tSee  generally  extensive  note,  19  R.  R.  R.  296,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  296;  first  foot-note  of  Texas  &  P.  Ry.  Co.  v.  Crump  (Tex.), 
32  R.  R.  R.  687,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  687. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises  where  a  pas- 
senger is  injured  by  reason  of  a  collision  between  trains  or  cars,  see 
Parrent  v.  Rhode  Island  Co.  (R.  I.),  32  R.  R.  .R.  489,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  489;  extensive  note,  31  R.  R.  R.  722,  54  Am.  &  Eng.  R. 
Cas.,  X.  S.,  722. 
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ties  to  perform  on  the  train;  and  this,  though  after  boarding  the  train 
he  was  traveling  on  the  time  of  the  company. 

Death — Excessive  Damages. — A  verdict  of  $15,000  for  death  of  a 
man  41  years  old,  bright,  active,  industrious,  and  of  good  habits,  and 
earning  an  average  of  $115  per  month,  is  not  excessive. 

Appeal  from  Superior  Court,  King  County;  R.  B.  Albertson, 
Judge. 

Action  by  Annie  Harris  and  by  Annie  Harris  as  their  guardi- 
an ad  litem  for  others  against  the  Puget  Sound  Electric  Railway- 
Judgment  for  plaintiffs,  and  defendant  appeals.    Affirmed. 

James  B,  Howe  and  Hugh  A.  Tait,  for  appellant: 
Blaine,  Tucker  &  Hyland  and  Robert  C,  Saunders,  for  re- 
spondents. 

Mount,  J.  This  action  was  brought  by  the  plaintiffs  to  re- 
cover against  the  Puget  Sound  Electric  Railway  and  W.  S.  Dim- 
mock,  its  manager,  for  the  death  of  W.  L.  Harris,  caused  by  al- 
leged negligence  of  the  cfefendants.  The  cause  was  tried  to  the 
court  and  a  jury.  The  trial  resulted  in  a  judgement  and  verdict  in 
favor  of  the  plaintiffs  for  $15,000  against  the  railway  company. 
The  company  appeals. 

On  December  26,  1906,  and  for  a  long  time  prior  thereto,  the 
appellant  was  engaged  in  operating  an  electric  railway  between 
the  cities  of  Seattle  and  Tacoma.  The  deceased,  W.  L.  Harris, 
on  that  date  and  for  some  time  prior  had  been  in  the  employ  of 
the  appellant  as  foreman  of  a  "bonder  gang."  It  was  his  duty  to 
maintain  and  keep  in  repair  the  bonds  or  electric  connections  be- 
tween the  rails  of  the  track  and  the  third  rail  carrying  the  electric 
power  whereby  the  trains  were  operated.  At  the  time  of  his  death 
and  for  some  time  prior,  the  deceased  lived  with  his  family  at 
Kent,  a  station  about  midway  between  Tacoma  and  Seattle.  His 
duties  required  him  to  be  at  different  places  on  the  line  of  rail- 
way, to  make  repairs,  and  he  was  required  to  travel  over  the 
line  from  place  to  place  with  his  crew  of  men.  The  appellant 
furnished  him  a  pass,  which  he  and  the  men  under  him  were  in 
the  habit  of  using  in  going  from  place  to  place.  This  pass  read 
as  follows:  *Tuget  Sound  Electric  Railway.  Quarterly  ticket. 
1906.  Pass  W.  L.  Harris  and  five  men,  bonders.  Void  after 
Dec.  31,  1906.  No.  641.  W.  S.  Dimmock,  Manager."  Upon  the 
back  of  the  pass  was  printed  the  following:  "Conditions.  This 
free  ticket  is  not  transferable  and  if  presented  by  any  other 
person  than  the  individual  in  whose  name  it  is  issued,  if  altered 
by  erasures,  additions  or  interlineations,  or  in  case  any  questions 
arise  between  the  conductor  and  the  holder  as  to  its  validity 
or  the  right  of  the  bearer  to  use  it,  the  conductor  will  take  up 
this  ticket,  collect  fare,  and  report  the  case  to  the  superintendent. 
The  signature  of  the  holder  of  any  pass  presented  and  not  taken 
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up  must  be  written  upon  the  blank  (Form  A-901)  provided  for 
that  purpose  when  presented  by  the  conductor  with  the  spacings 
properly  filled  in,  when  the  conductor  will  take  up  the  blank  and 
ring  for  it  upon  fhe  register  as  a  ticket.  The  person  accepting 
this  free  ticket  agrees  that  the  Puget  Sound  Electric  Railway 
shall  not  be  liable  under  any  circumstances,  whether  of  negli- 
gence by  its  agents  or  otherwise,  for  any  injury  to  the  person 
or  for  any  loss  or  damage  to  the  property  of  the  passenger  using 
the  same.  I  accept  the  above  conditions.  W.  L.  Harris.  This  pass 
will  not  be  honored  unless  signed  in  ink  by  the  person  for  whom 
issued."  On  the  morning  of  December  26,  1906,  the  deceased 
boarded  one  of  appellant's  southbound  passenger  trains  at  Kent, 
known  as  train  No.  3,  for  the  purpose  of  going  to  Tacoma,  where 
his  duty  at  that  time  called  him.  He  was  accompanied  by  his 
son  Otto,  who  at  that  time  was  employed  as  a  member  of  the 
bonder  gang.  When  train  No.  3,  upon  which  Mr.  Harris  and 
his  son  were  riding,  arri^pd  at  Edgewood,  a  small  station  be- 
t\veen  Kent  and  Tacoma,  a  flagman,  who  had  been  trusted  to  no- 
tify the  officer  in  charge  of  train  No.  3  that  another  train  was  ap- 
proaching from  the  opposite  direction,  failed  and  neglected  to  so 
notify  the  officers  of  train  No.  3.  The  result  was  a  head-on  col- 
lision in  a  cut  a  short  distance  out  of  Edgewood  between  train 
No.  3  and  a  work  train  No.  626.  In  this  collision  Mr.  Harris 
received  injuries  from  which  he  soon  thereafter  died.  His  son 
Otto  was  also  severely  injured.  At  the  time  of  the  accident  the 
deceased  did  not  have  his  pass  with  him,  but  he  had  signed  the 
form  A-901  referred  to  in  the  pass.  The  conductor  was  also 
killed.  It  was  shown  that  the  conductor  had  not  punched  the 
blank  form  No.  A-901,  as  was  his  custom,  but  it  appears  reason- 
ably certain  that  the  deceased  was  riding  by  virtue  of  the  pass. 
Other  facts  necessary  ta  an  understanding  of  the  points  raised 
will  be  stated  in  connection  therewith.  Appellant  assigned  some 
27  errors,  but  they  are  discussed  under  8  different  heads.  We 
shall  notice  them  in  the  same  way. 

It  is  first  argued  that  the  judgment  is  erroneous  for  the  reason 
that  the  deceased,  at  the  time  of  his  injuries,  was  riding  upon  a 
free  pass  containing  a  contract  exempting  appellant  from  liabil- 
ity. One  of  the  principal  issues  in  the  case  was  whether  the  pass 
.  was  a  mere  gratuity   from   the  appellant   to  the  deceased,   or 
whether  it  was  given  upon  consideration  of  the  hire  of  deceased 
and  as  a  part  consideration  for  his  wages.    This  question  was 
submitted  to  the  jury,  and  we  must  now,  in  view  of  that  issue 
and  of  the  finding  of  the  jury,  necessarily  conclude  that  the  pass 
was  not  a  gratuity,  but  was  a  part  consideration  for  the  wages 
of  the  deceased.    In  a  note  found  on  page  557,  4  Am.  &  Eng. 
Ann.  Cases,  the  rule  is  thus  stated:  "The  decisions  are  not  in 
harmony  as  to  the  effect  to  be  given  to  a  provision  in  a  free  pass  ex- 
empting the  carrier  from  liability  for  injuries  caused  by  its  negli- 
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gence  or  that  of  its  servants.  According  to  one  view,  such  an 
exemption  is  contrary  to  public  policy,  and  not  enforceable.'* 
As  sustainiifg  this  view,  a  number  of  cases  are  cited,  among  them 
Mobile,  etc.,  R.  Co.  v,  Hopkins,  41  Ala.  486,  94  Am.  Dec.  607; 
Rose  V,  I>es  Moines  Valley  R.  Co.,  39  Iowa,  246 ;  Jacobus  v.  St. 
Paul,  etc.,  R.  Co.,  20  Minn.  125  (Gil.  110),  18  Am.  Rep.  360, 
and  other  cases.  The  note  then  continues ;  "In  other  jurisdictions 
the  view  is  taken  j:hat  there  is  no  violation  of  law  or  public  policy 
by  an  agreement  on  the  part  of  the  passholder  that  the  carrier 
shall  not  be  liable  for  injuries  caused  to  him  by  its  negligence  or 
that  pf  its  servants/*  In  support  of  this  rule  are  cited  a  number 
of  cases,  among  which  are  N.  P.  R.  Co.  v,  Adams,  192  U.  S. 
440,  24  Sup.  Ct.  408,  48  L.  Ed.  513;  Boering  v.  Chesapeake 
Beach  R.  Co.,  193  U.  S.  442,  24  Sup.  Ct.  515,  48  L.  Ed.  742; 
Payne  v,  Terre  Haute  R.  Co.,  157  Ind.  616,  62  N.  E.  472,  56  L. 
R.  A.  472;  Rogers  v,  Kennebec  Steamboat  Co.,  86  Me.  261,  29 
Atl.  1069,  25  L.  R.  A.  491,  and  other  ^ses.  This  court  in  Mul- 
doon  V.  Seattle  City  R.  Co.,  7  Wash.  528,  35  Pac.  422,  22  L.  R. 
A.  794,  38  Am.  St.  Rep.  901,  and  Id.,  10  Wash.  311,  38  Pac. 
995,  45  Am.  St.  Rep.  787,  held  to  the  last-named  rule,  where  the 
pass  was  a  mere  gratuity.  But  in  Peterson  z;.  Seattle  Traction 
Co.,  23  Wash.  615,  645,  65  Pac.  543,  53  L.  R.  A.  586,  we  said: 
"But  we  expressly  hold  that,  if  the  respondent's  transportation 
constituted  a  portion  of  the  consideration  for  his  services,  he 
became  a  passenger  for  hire,  just  the  same  as  anybody  else  who 
parts  with  anything  of  value  for  transportation."  It  follows  from 
this  rule  and  from  the  finding  of  the  jury  that  the  transportation 
in  this  case  was  not  a  gratuity,  but  constituted  a  part  considera- 
tion for  the  deceased's  services;  that  the  deceased  was  a  pas- 
senger for  hire,  and  entitled  to  protection  as  such  passenger,  which 
public  policy  does  not  permit  him  to  waive. 

It  is  next  claimed  that  the  court  erred  in  receiving  evidence 
as  to  the  terms  of  the  employment  between  appellant  and  third 
persons.  The  evidence  was  to  the  effect  that  the  appellant  em- 
ployed other  persons  in  bonding  and  other  work  on  the  road 
where  such  employees  were  required  to  travel  back  and  forth 
on  the  road,  and  that  it  was  the  practice  and  general  custom  of 
the  appellant  to  furnish  transportation  in  substantially  the  same 
form,  and  that  it  was  stated  by  the  manager  of  the  company  that 
such  transportation  was  a  part  consideration  for  wages,  in  some 
instances  amounting  to  $15  per  month.  While  it  is  true  as  a 
general  rule  that  evidence  of  a  contract  with  one  person  is  not 
evidence  of  the  terms  of  a  contract  with  another,  yet,  where  the 
evidence  is  offered  to  show  a  general  custom,  in  such  cases  it  is 
admissible.  **It  is  held  by  this  court  in  common  with  many  other 
courts  that  in  controversies  where  a  special  agreement  is  alleged 
on  the  one  side  and  denied  on  the  other  it  is  relevant  to  put  in 
evidence  any  circumstance   which  tends  to  make  the  question 


Vol,  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S  49 

HarrU  v,  IPnget  Soand  Electric  Rj 

more  or  less  probable.  It  is  not  to  change  the  contract,  but  as 
evidence  of  what  it  was."  McCowan  v.  Northeastern  Siberian 
Co.,  41  Wash.  675,  84  Pac.  614 ;  Warwick  v.  Hitchings,  50  Wash. 
140,  96  PsLC.960;  Dimmick  v.  Collins,  24  Wash.  78,  63  Pac.  1101 ; 
Wheeler  v.  Buck  &  Co.,  23  Wash.  679,  63  Pac.  566.  We  think 
this  evidence  was  proper  under  the  issues  in  the  case. 

Appellant  argues  that  the  court  erred  in  admitting  evidence  as 
to  the  grades  and  curves  of  the  track,  and  as  to  cuts  through 
which  it  runs.  Evidence  of  this  kind  was  admitted,  but  it  was 
confined  to  the  immediate  vicinity  of  the  accident  and  for  the 
purpose  of  "describing  the  situation  where  the  accident  occurred," 
and  hot  as  tending  to  prove  negligence  not  charged  in  the  com- 
plaint. This  was  clearly  stated  to  the  jury,  and  we  are  satisfied 
the  jury  was  not  misled.  It  was  therefore  not  error. 

It  is  next  argued  that  the  negligence  alleged  was  not  proved. 
Several  acts  of  negligence  were  alleged  in  the  complaint,  in  sub- 
stance that  appellant  failed  to  notify  either  train  No.  3  or  train 
No.  626  of  the  approach  of  the  other;  that  appellant  failed  to 
provide  a  safe  and  adequate  means  of  notifying  its  employees  of 
the  movements  of  trains ;  that  appellant  failed  to  promulgate  ade- 
quate rules  for  the  protection  of  the  trains,  failed  to  adopt  a 
safe  train  order  system,  and  failed  in  its  duty  to  employ  a  careful 
and  experienced  train  dispatcher.  It  was  not  necessary  for  the 
respondents  to  prove  all  these  alleged  acts  of  negligence.  It  was 
the  duty  of  the  appellant  as  a  common  carrier  of  passengers  to 
use  the  highest  degree  of  care  in  transporting  its  trains  from  one 
point  to  another.  The  accident  was  caused  by  the  negligence  of 
a  flagman  to  notify  the  two  trains  of  the  approach  of  each  other 
upon  the  same  track.  It  is  true  the  dispatcher  gave  the  order  to 
the  flagman,  and,  if  the  flagman  had  done  his  duty,  the  accident 
would  not  have  occurred.  The  flagman,  however,  let  No.  3  go 
by  him  without  notifying  the  train  that  another  train  was  ap- 
proaching upon  the  same  track.  The  prime  duty  rested  upon  the 
appellant  to  avoid  a  collision  of  the  two  trains.  The  appellant 
could  not  delegate  that  duty  to  another,  and  escape  liability  if 
that  other  should  become  neglectful.  The  negligence  of  the  flag- 
man, therefore,  became  the  negligence  of  the  railway  company  it- 
self as  between  the  company  and  the  passengers  upon  its  trains. 
This  specific  act  of  negligence  was  clearly  proven.  The  mere  fact 
that  the  collision  occurred  was  sufficient  to  make  a  prima  facie  case 
of  negligence  so  as  to  place  the  responsibility  upon  the  appellant. 
Williams  v.  Spokane  Falls  &  N.  R.  Co.,  39  Wash.  77,  80  Pac.  1100; 
Firebaugh  v.  Seattle  Electric  Co.,  40  Wash.  658,  82  Pac.  995, 
2  L.  R.  A.  (N.  S.)  836,  111  Am.  St.  Rep.  990;  Jordan  v,  Seattle, 
etc.,  R.  Co.,  47  Wash.  503,  92  Pac.  284 ;  Russell  v.  Seattle,  etc., 
R.  Co.,  47  Wash.  500,  92  Pac.  288.  We  are  satisfied  that  the 
first  alleged  ground  of  negligence  was  clearly  proven,  and  it  is 
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therefore  not  necessary  to  consider  the  evidence  tending  to  prove 
others. 

Appellant  next  argues  that  certain  instructions  given  and  re- 
fused were  erroneous.  This  contention  is  based  upon  the  theory 
that  the  deceased  was  not  a  passenger  upon  the  train,  but  was. a 
mere  employee,  entitled  to  none  of  the  rights  of  a  passenger.  The 
deceased  had  no  duties  to  perform  upon  the  train.  He  was  there 
solely  for  the  purpose  of  being  transported  from  Kent  to  Tacoma. 
If  he  had  paid  his  fare,  he  certainly  would  have  been  a  passenger, 
the  same  as  any  other  person  traveling  on  the  train.  There  is  no 
evidence  that  he  paid  his  fare  in  money  for  this  particular  trip, 
but  we  think  it  is  reasonably  certain  that' he  was  riding  by  virtue 
of  the  pass  above  set  out.  This  pass,  as  we  have  seen  above, 
was  not  furnished  to  him  as  a  mere  gratuity,  but  was  furnished 
him  by  reason  of  his  employment,  and  in  consideration  thereof. 
He  was  at  liberty  to  use  it  for  his  private  business  or  the  busi- 
ness of  apellant.  If  he  were  using  it  upon  his  private  business, 
he  was  a  passenger  entitled  to  protection  as  such.  Peterson  z'. 
Seattle  Traction  Co.,  supra;  Doyle  v.  Railway  Co.,  166  Mass. 
492,  44  N,  E.  611,  33  L.  R.  A. '844,  55  Am.  St.  Rep.  417.  There 
was  some  evidence  to  the  effect  that,  after  he  boarded  the  train 
at  Kent,  he  was  traveling  upon  the  time  of  the  railroad  company, 
and  many  authorities  hold  that  employees  carried  free  under  such 
circumstances  are  not  to  be  considered  as  passengers.  6  Cyc.  p. 
643 ;  5  Am.  &  Eng.  Enc.  Law,  516.  But  whether  the  deceased  was 
riding  upon  his  own  time  or  that  of  the  appellant  makes  no  dif- 
ference if  he  paid  his  fare.  It  is  reasonably  certain  in  this  case 
that  he  paid  his  fare  for  the  transportation  was  found  to  have 
been  issued  upon  sufficient  consideration,  and  was  not  given  to 
him  as  a  mere  gratuity.  We  think,  therefore,  the  instructions  were 
not  erroneous. 

It  is  last  contended  that  the  verdict  and  judgment  is  excessive. 
The  deceased  at  the  time  of  his  death  was  41  years  of  age,  earning 
on  an  average  $115  per  month.  He  was  a  bright,  active,  indus- 
trious man  of  good  habits.  He  left  a  wife  and  two  children.  This 
amount  is  large ;  but  we  are  not  convinced  that  it  is  excessive. 

We  find  no  error  in  the  record,  and  the  judgment  must  there- 
fore be  affirmed. 

RuDKiN,  C.  J.,  and  Crow,  Dunbar,  Fullerton,  Chadwick, 
and  GosE,  JJ.,  concur. 
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(Supreme  JConrt  of  Georgia,  Nov.  20,  1909.) 
[66  S,  E.  Rep.  370.] 

Carriers — Carriage  of  Passengers — Duty  to  Stop  at  Flag  Station — 
Actions — ^Petition — Special  Demurrer.* — ^A  railway  company  is  bound 
to  stop  its  passenger  trains  in  response  to  proper  signals  at  a  flag 
station  at  which  it  is  in  the  habit  of  stopping  trains  of  that  character. 

(a)  There  was  no  error  in  overruling  the  special  demurrers. 

Sunday — Running  Mail  or  Passenger  Trains — "Work  of  Necessity.** 
— The  General  Assembly,  by  enactments  codified  in  Pen.  Code  1895,  § 
420,  wherein  the  running  of  freight  and  excursion  trains  on  Sunday  is 
made  a  misdemeanor,  and  wherein  regular  trains  for  the  carrying  of 
the  mails  or  passengers  are  expressly  excepted  from  its  provisions, 
gave  expression  to  public  policy  as  to  the  legality  of  running  the  ex- 
cepted trains  en  Sunday,  and  a  legislative  construction  that  the  run- 
ning of  regular  mail  and  passenger  trains  comes  within  the  exception 
of  Pen.  Code  1895,  §  422,  which  makes  it  a  misdemeanor  for  any  per- 
son to  pursue  his  ordinary  calling  on  the  Sabbath  day,  works  of  neces- 
sity and  charity  excepted. 

Carriers — Carriage  of  Passengers — Actions — Instructions. — In  a  suit 
for  damages  alleged  to  have  been  occasioned  by  the  negligence  of  a 
defendant  railroad  company,  a  charge  "that  the  plaintiff  must  further 
show  that  his  injury,  if  any,  was  not  caused  by  his  own  negligence, 
and  that  he  could  not  have  avoided  the  injury  by  the  exercise  of  or- 
dinary care  and  diligence,"  is  not  open  to  the  criticism  that  it  con- 
fused and  blended  sections  2322  and  3830  of  the  Civil  Code  of  1895,  to 
the  prejudice  of  the  defendant. 

Carriers — Carriage  of  Passengers — Actions — Excessive  Damages. — 
The  verdict  was  not  excessive. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fayette  County;  E.  J.  Reagan, 
Judge. 

Action  by  G.  W.  Wallis  against  the  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

C.  E.  Battle,  Howell  Mollis,  and  Blalock  &  Culpepper,  for 
plaintiff  in  error. 
/.  W.  Wise,  for  defendant  in  error. 

Evans,  P.  J.  G.  W.  Wallis  sued  the  Southern  Railway  Com- 
pany for  failing  to  stop  its  train  at  a  station  and  to  receive  him 

♦For  the  authorities  in  this  series  on  the  effect  of  customs  and 
usages  on  the  rights  and  duties  of  carriers,  see  first  foot-note  of  Chi- 
cago, etc.,  Ry.  Co.  v.  Wimmer  (Kan.),  21  R.  R.  R.  154,  44  Am.  &  Eng. 
R.  Cas.,  N.  S.,  154. 
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as  a  passenger,  alleging  that  he  was  a  physician,  and  had  patients 
at  Kenwood  and  Helmer,  regular  stations  on  the  line  of  defend- 
ant's road,  where  the  defendant's  passenger  cars  stopped  to  take 
on  and  let  off  passengers.  The  remaining  paragraphs  of  the  peti- 
tion were  as  follows : 

"(4)  That  on  February  2,  1908,  your  petitioner  was  not  well, 
and  went  on  said  train  to  said  above-named  place  for  the  purpose 
of  seeing  his  patients,  and  to  keep  from  driving  through  the 
country  in  the  cold  and  bad  weather,  on  account  of  his  physical 
condition. 

"(5)  That  in  the  afternoon  on  said  day  your  petitioner  went 
to  Helmer,  Georgia,  a  station  on  said  railroad  company's  line, 
and  where  they  take  on  passengers,  and  is  a  regular  flag  station 
for  the  purpose  of  taking  on  passengers,  for  the  purpose  of  board- 
ing said  train,  and  when  said  train  came  he,  in  accordance  with 
the  rules  of  the  company  and  the  custom,  flagged  said  train  and 
tried  to  wave  the  same  down  to  a  stop  for  the  purpose  of  getting 
on  said  train. 

"(6)  Your  petitioner  shows  that  the  engineer  on  said  train 
saw  him,  and  saw  him  give  the  signal  to  stop;  but  said  engineer 
refused  to  stop  or  notice  your  petitioner,  but  went  on  by  said 
station,  and  left  your  petitioner  standing  there  on  the  ground, 
without  any  means  of  conveyance  for  the  purpose  of  getting 
home,  which  acts  of  said  enigneer  petitioner  charges  as  negli- 
gence. 

"(7)  Your  petitioner  says  that  he  had  no  means  of  convey- 
ance for  reaching  home,  and  could  not  get  any ;  that  it  was  just 
at  night,  cold  and  bad  weather,  dark  and  muddy  roads,  and  your 
petitioner  had  to  walk  home,  a  distance  of  seven  miles,  through 
mud,  water,  and  ice;  and  on  account  of  said  walk  and  said  ex- 
posure he  was  made  sick  and  confined  to  his  bed  for  some  time, 
causing  him  severe  pain  and  suflFering,  and  that  he  has  not  re- 
covered from  same  up  to  this  time." 

The  defendant  demurred  generally  and  specially  to  the  petition. 
The  court  overruled  the  demurrers,  and  the  case  was  tried,  with 
the  result  that  the  plaintiff  was  allowed  $250  as  damages.  The 
defendant  moved  for  a  new  trial,  which  was  refused,  and  it  ex- 
cepts. 

1.  The  relevancy  and  pertinency  of  the  allegations  in  the  fourth 
paragraph  were  challenged  by  special  demurrer.  The  averments 
of  this  paragraph  are  but  matters  of  inducement,  introductory  to 
the  narrative  of  the  plaintiff's  cause  of  action.  The  defendant  de- 
murred specially  to  the  fifth  paragraph,  because  of  a  failure  to 
specify  in  what  way  the  train  was  flagged,  or  what  custom  or  rule 
of  the  company  was  violated.  The  allegation  of  this  paragraph 
is  tantamount  to  saying  that  it  was  the  habit  of  the  defendant  to 
stop  its  passenger  train  at  this  particular  station  whenever  sig- 
naled, but  that  it  failed  to  do  so  on  this  occasion  when  flagged.  No 
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agent  in  the  service  of  the  company  could  fail  to  know  what  was 
meant  by  this  allegation.  The  defendant  also  by  special  demur- 
rer moved  to  strike  that  portion  of  the  sixth  paragraph  which  al- 
leged that  the  plaintiff  was  without  means  of  conveyance  for  the 
purpose  of  getting  home,  and  all  of  paragraph  7.  These  aver- 
ments describe  the  circumstances  under  which  the  plaintiff  found 
himself  after  the  defendant's  train  failed  to  stop,  and  were  proper 
to  be  considered  by  the  jury  in  estimating  his  damages,  if  under 
the  allegations  of  the  petition  the  plaintiff  was  entitled  to  recover. 
The  rule  is  well  established  that  a  railroad  company  is  bound  to 
stop  its  trains  in  response  to  proper  signals  at  a  flag  station  at 
which  it  is  in  the  habit  of  stopping  trains  of  the  kind  so  signaled. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Safford  (Tex.  Civ.  App.)  4^  S. 
W.  1105;  Wilson  v.  New  Orleans  &  N.  E.  R.  R.  Co.,  63  Miss. 
352;  Thomas  v.  Southern  Ry.  Co.,  122  N.  C.  1005,  30  S.  E.  343; 
Morse  v,  Duncan,  Receiver  (C.  C.)  14  Fed.  396.  Such  is  the 
case  made  by  the  petition,  and  the  general  demurrer  was  properly 
overruled. 

2.  The  defendant  pleaded  "that  the  2d  day  of  February,  1908 
[the  day  the  plaintiff  avers  the  train  failed  to  stop],  was  upon 
the  Sabbath  Day,  and  the  defendant  had  the  right  to  refuse  to 
enter  into  a  contract  of  carriage  if  it  desired  to  do  so,  and  that  it 
was  guilty  of  no  breach  of  duty  as  a  carrier  by  not  stopping  at 
said  station."  The  defendant  contends  that  it  is  under  no  duty 
to  enter  hito  any  contract  of  carriage  on  Sunday,  nor  is  it  under 
duty  to  stop  its  passenger  trAins  at  a  particular  station,  when  run 
on  Sunday,  for  the  purpose  of  receiving  passengers.  This  con- 
tention is  not  sound.  At  common  law  contracts  made  on  Sunday 
were  valid  and  enforceable.  Hayden  v,  Mitchell,  103  Ga.  431 
(3),  440,  30  S.  E.  287 ;  Bishop  on  Contracts  (2d  Ed.)  §  536.  Nor 
was  it  a  crime  at  common  law  to  pursue  one's  ordinary  calling  on 
the  Sabbath  Day.  Bishop,  supra,  §  538;  2  Bishop's  New  Crim. 
Law,  §  950  et  seq.  By  statute  the  doing  of  certain  acts  on  the 
Sabbath  Day  has  been  made  penal.  And  a  contract  made  on  the 
Sabbath  Day  in  furtherance  of  a  violation  of  a  criminal  statute 
is  obnoxious  to  public  policy,  and  will  not  be  enforced.  But  un- 
less the  contract  is  in  furtherance  of  a  violation  of  a  criminal 
statute,  or  is  prohibited,  it  is  valid  and  enforceable.  Sanders  v. 
Johnson,  29  Ga.  526;  Dorough  v.  Equitable  Mtg.  Co.,  118  Ga.  178, 
45  S.  E.  22;  Red  Cypress  Co  v.  Perry,  118  Ga.  879,  45  S.  E.  674. 
There  is  no  statute  in  this  state  prohibiting  a  carrier  from  running 
a  passenger  train  on  the  Sabbath  Day,  or  prohibiting  it  from 
entering  into  contracts  of  carriage  on  that  day.  By  Pen.  Code 
1895,  §  420,  it  is  made  penal  to  run  freight  or  excursion  trains 
on  the  Sabbath  Day ;  but  "regular  trains  for  the  carrying  of  the  ' 
mails  or  passengers"  are  expressly  excepted  therefrom.  The 
prohibitioi\  of  Pen.  Code  1895,  §  422,  against  any  person  pursu- 
ing his  business  or  ordinary  calling  on  the  Lord's  Day  when  not 
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a  work  of  necessity  or  charity,  does  not  apply  to  the  running  of 
passenger  trains ;  otherwise,  it  would  have  been  idle  for  the  Gen- 
eral Assembly  to  have  made  the  running  of  an  excursion  train  on 
the  Sabbath  Day  an  indictable  offense.  The  two  sections  (420  and 
422)  are  in  pari  materia,  and  must  be  construed  together.  It 
would  seem  that,  the  General  Assembly  having  expressly  or  by 
necessary  implication  legalized  the  running  of  passenger  trains 
on  the  Sabbath  Day,  the  doing  of  the  work  necessary  thereto  is 
to  be  regarded  as  a  "work  of  necessity/*  But,  aside  from  this, 
a  railroad  company  which  runs  a  regular  passenger  train  on  the 
Sabbath  will  not  be  relieved  of  the  performance  of  its  legal  du- 
ties incidental  thereto. 

3.  One  of  the  grounds  of  the  motion  complains  that  the  court 
erred  in  charging  "that  the  plaintiff  must  further  show  that  his 
injury,  if  any,  was  not  caused  by  his  own  negligence,  and  that 
he  could  not  have  avoided  the  injury  by  the  exercise  of  ordinary 
care  and  diligence."  The  vice  of  this  charge  is  said  to  consist 
in  blending  two  separate  and  distinct  rules  of  law  applicable  to 
the  defense ;  the  same  being  in  part  the  provisions  of  Civ.  Code 
1895,  §§  2322,  3830.  We  see  no  error  in  this  instruction  of 
which  the  railroad  company  can  complain. 

4.  It  is  also  said  that  the  verdict  is  excessive.  Under  the  case 
made  as  contained  in  the  record,  we  cannot  so  say. 

Judgment  affirmed.  All  the  Justices  concur. 


Yazoo  &  M.  V.  R.  Co.  v,  Shelby. 

(Supreme  Court  of  Mississippi,  Feb.  8,  1909.) 

[48  So.  Rep.  403.] 

Carriers — Carriage  of  Passengers — Personal  Injuries — Acts  of  Em- 
ployees.*— A  railroad  conductor  in  charge  cf  a  train  which  has  been 

♦See  foot-note  of  McMahon  v.  Chicago  City  Ry.  Co.  (111.),  32  R. 
R.  R.  536,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  536. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  the  carrier  with  respect  to  persons  assisting  or  accom- 
panying its  passengers,  see  second  foot-note  of  Arkansas  &  L.  Ry.  Co. 
V,  Sain  (Ark.),  32  R.  R.  .R.  579,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  579; 
second  paragraph  of  second  foot-note  of  St.  Louis,  etc.,  Ry.  (io.  v, 
Grimsley  (Ark.),  32  R.  R.  R.  170,  55  Am.  &  Eng.  R.  Cas.,  N.  .S.,  170; 
foot-note  of  Cole's  Adm'r  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.J.  31  R. 
R.  R.  453,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  453. 

For  the  authorities  in  this  series  on  the  question,  what  acts  of  an 
employee  are,  and  are  not,  within  the  scope  of  his  employment,  see 
second  foot-note  of  Jones  v.  Seaboard  A.  L.  Ry.  Co.  (N.  Car.),  32  R. 
R.  R.  139,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  139;  first  head-note  of  St. 
Louis,  etc.,  Ry.  Co.  v.  Lavcndusky  (Ark.),  32  R.  R.  R.  97,  55  Am. 
&  Eng.  R.  Cas.,  N.  S.,  97. 
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made  up  to  go  to  the  aid  of  a  wrecked  passenger  train,  who  uses  in-i> 
suiting  language  and  assaults  plaintiff,  who  had  come  upon  the  train 
to  ask  permission  to  ride  to  the  wrecked  train  in  order  to  assist  his 
mother,  who  was  on  that  train,  is  engaged  in  the  business  of  the 
railroad  company,  and  the  company  will  be  responsible  for  his  assault. 
Carrien — ^Carriage  of  Passengers— Personal  Injuries — ^Action — Suf- 
ficiency of  Evidence. — In  an  action  for  an  assault  committed  on  plain- 
tiff by  a  conductor  of  a  train  made  up  to  go  to  the  relief  of  a  wrecked 
passenger  train,  evidence  held  sufficient  to  sustain  a  judgment  for 
plaintiff. 

Appeal  from  Circuit  Court,  Bolivar  County;  Sydney  Smith, 
Judge. 

"To  be  officially  reported." 

Action  by  W.  A.  Shelby  against  the  Yazoo  &  Mississippi  Valley 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Affirmed. 

W.  A.  Shelby  received  a  message  from  his  brother  advising 
him  that  his  mother  would  arrive  on  the  appellants's  train  and 
requesting  him  to  meet  her  at  the  depot  at  Rosedale.   Mr.  Shelby 
arrived  at  the  depot  in  time  to  meet  the  train  on  which  his  mother 
was  expected,  and  shortly  after  arriving  at  said  depot  saw  the 
smoke  of  the  approaching  train  some  distance  below  the  town. 
The  train  stopped  before  coming  in  sight  of  the  depot  and  re- 
mained stationary  for  such  a  length  of  time  that  the  appellee, 
knowing  the  bad  condition  of  the  railroad  track  and  frequency  of 
wrecks  on  that  line,  became  uneasy  and  started  to  walk  down  the 
track  towards  the  train.   He  met  the  fireman  in  the  lower  end  of 
the  yard,  who  told  him  that  the  train  had  been  wrecked,  but  he 
did  not  know  whether  any  one  was  hurt  or  not.    Appellee  im- 
mediately returned  to  the  depot,  where  he  learned  that  the  de- 
fendant was  preparing  to  send  an  engine  coupled  to  a  coal  car 
to  the  aid  of  the  passenger  train.    He  asked  the  fireman  if  he 
could  go  on  the  engine  to  the  wrecked  passenger  train.   The  fire- 
man refused  to  allow  him  to  do  so,  explaining  that  he  had  no 
authority,  but  suggested  that  appellee  ask  the  conductor,  who  was 
m  the  coal  car  attached  in  front  of  the  engine.   Appellee  got  off 
the  engine,  walked  down  to  the  coal  car,  and,  not  being  able  to 
see  the  conductor,  climbed  up  on  the  iron  ladder  attached  to  the 
side  of  the  car  until  he  got  in  a  position  where  he  could  see  over 
in  the  car  and  see  the  conductor.   He  asked  him  if  he  could  go 
down  to  the  wreck  with  him,  and,  according  to  Mr.  Shelby's  tes- 
timony, the  conductor  replied :  "No,  get  down  off  there."  Appellee 
explained  that  he  did  not  want  to  go  through  curiosity,  but  that 
his  mother  was  on  the  train,  and  he  wanted  to  go  to  her  assis- 
tance. Appellee  says  the  conductor  replied :  "I  don't  give  a  damn 
what  you  want  to  go  for.    Get  off  there !"    That  the  conductor 
had  crossed  over  to  a  place  near  where  appellee  was  standing. 
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and  appellee  then  said.  "You  need  not  be  so  damn  insulting," 
and  the  conductor  immediately  struck  him  in  the  face  and  on  the 
ear  and  on  the  top  of  the  head  until  appellee  jumped  off  of  the 
car.  The  conductor  denies  the  use  of  any  profane  or  insulting 
words,  and  says  that  he  struck  appellee  because  he  cursed  him, 
and  because  he  was  coming  on  him,  and  he  had  to  protect  himself. 
Appellee  testifies  that  he  had  decided  to  get  off  the  car,  and,  as  he 
was  about  to  do  so,  made  the  reply  above,  and  immediately  the 
conductor  struck  him.  A  witness,  Gibbons,  testified  that  the  con- 
ductor did  use  profane  epithets  toward  appellee  before  appellee 
made  any  response.  The  conductor  testified  also  that  he  was  not 
operating  the  train  for  public  use  or  for  the  handling  of  passen- 
gers, and  that  it  was  against  the  company's  rules  for  him  to  al- 
low persons  to  ride  on  it,  as  it  was  a  work  train  and  going  to  the 
assistance  of  a  derailed  train. 

On  the  point  raised  by  the  defense  as  to  whether  the  conductor 
was  engaged  in  his  master's  business,  the  court  instructed  the  jury 
as  follows: 

"No.  5.  The  court  instructs  the  jury  that  they  cannot  find 
against  the  railroad  company  in  this  case  unless  they  believe  from 
the  evidence  that  the  conductor  was  engaged  in  and  about  the 
business  of  the  railroad  company  and  acting  within  the  scope  of 
his  authority  at  the  time  he  struck  the  plaintiff. 
"No.  6.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  conductor  struck  the  plaintiff  because  of  in- 
sulting words  used  to  the  said  conductor  by  the  said  plaintiff,  or  to 
protect  himself  from  an  attack  on  him  by  the  said  plaintiff,  then 
in  that  event  the  defendant  is  not  liable  to  respond  in  damages, 
and  they  will  find  for  the  defendant." 

"No.  8  The  court  instructs  the  jury  that  the  railroad  com- 
pany in  this  case  is  not  liable  further  and  other  than  a  private 
citizen  would  be  in  a  like  case  of  its  agents  and  servants,  and  that 
the  same  rule  would  apply  to  a  suit  as  between  two  individuals 
as  applies  in  the  present  suit. 

No.  9.  The  court  instructs  the  jury  that,  in  determining 
whether  the  act  in  question  in  any  case  was  done  within  the  scope 
of  employment,  the  question  to  be  considered  is  whether  the  act 
was  done  as  a  means  or  for  the  purpose  of  performing  the  work 
of  the  master,  and  the  court  instructs  tlje  jury  that  in  such  case 
the  inquiry  is  whether  the  act  in  question  in  any  case  was  done, 
so  far  as  time  is  concerned,  while  the  servant  is  engaged  in  the 
master's  business,  nor  as  to  the  mode  or  manner  of  doing  it,  nor 
whether  in  doing  the  act  he  uses  the  appliances  of  the  master, 
but  whether  from  the  nature  of  the  act  itself  it  is  actually  done,  or 
was  an  act  done  in  the  master's  business  and  wholly  disconnected 
therefrom  by  the  servant,  not  as  a  servant,  but  as  an  individual 
on  his  own  account,  and  the  court  instructs  the  jury  that,  if  they 
believe  the  said  servant  was  acting  as  an  individual  and  on  his 
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own  account  when  he  struck  the  plaintiff,  then  and  in  that  event 
they  will  find  for  the  defendant. 

"No.  10.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  blow  given  the  plaintiff  in  this  case  grew 
out  of  a  private  difficulty  between  the  plaintiff  and  the  conductor, 
and  that  at  the  tinle  the  said  conductor  struck  the  plaintiff  he  was 
acting  as  an  individual  in  resenting  an  insulting  remark  made  to 
him  or  in  protecting  himself  from  an  attack  of  the  said  plaintiff, 
then  and  in  that  event  they  will  find  for  the  defendant." 

'*No.  13.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  conductor  in  this  case  was  acting  for  his 
own  personal  purposes,  independent  and  separate  from  the  duty 
he  owed  to  the  defendant  company,  then  and  in  that  event  the  com- 
pany is  not  liable,  and  they  will  find  for  the  defendant. 

**No.  14.  The  court  instructs  the  jury  that  the  railroad  em- 
ployees, as  well  as  other  men,  whether  engaged  in  their  duties  as 
employees  of  the  company  or  otherwise,  have  the  same  right  that 
other  citizens  of  the  community  have  to  resent  an  unprovoked 
insult,  and  to  exercise  the  right  of  self-defense." 

The  case  was  submitted  to  a  jury,  who  returned  a  verdict  for 
$2,000. 

Mayes  &  Longstreet,  Chas,  N.  Burch,  and  C.  L.  Sivley,  for 
appellant. 
Sillers  &  Owen,  for  appellee. 

Whitfieud,  C.  J.  The  learned  counsel  for  the  appellant  have 
presented  in  their  very  able  brief  its  cause  as  skillfully  as  it  is 
possible  for  it  to  have  been  presented.     They  do  not,  however, 

?'ve  full  force  to  the  testimony  of  the  plaintiff,  and  of  the  negro 
andy  Gibbons.  According  to  the  testimony  of  the  plaintiff,  the 
conductor  said  to  him:  "I  don't  give  a  damn  what  you  want  to 
go  for.  Get  off  of  there" — ^before  the  plaintiff  concluded  to  get 
down,  and  made  his  counter  observation,  which  he  calls  "a  pass- 
ing shot,"  at  the  conductor.  The  negro  Tandy  Gibbons  testified 
that  the  conductor  said  to  the  plaintiff,  in  response  to  his  request, 
"No,  get  down,  God  damn  you,"  before  Mr.  Shelby  made  his  re- 
sponse. It  is  perfectly  obvious  that  the  jury  accepted  the  testi- 
mony of  these  two  witnesses  and  repudiated  the  testimony  for 
the  defense.  According  to  this  testimony  of  the  plaintiff  and  the 
witness  Gibbons  that  the  insulting  conduct  of  the  conductor  occur- 
red before  the  plaintiff  had  decided  to  get  down  off  the  side  of 
the  car,  it  is  evident  that  this  conduct  took  place  plainly  whilst 
the  conductor  was  engaged  in  and  about  the  "master's  business." 
The  whole  controversy  turns  upon  that  point,  whether  or  not  the 
conductor's  •insulting  language  and  conduct,  as  testified  to  by  the 
plaintiff  and  the  witness  Gibbons,  took  place  whilst  the  conductor 
was  engaged  in  and  about  the  "master's  business,"  and  on  this 
point  the  learned  counsel  for  the  appellant  drew  and  secured  from 
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the  court  a  series  of  instructions  presenting  their  contention  in 
every  possible  view,  in  the  aptest  and  strongest  language.  These 
instructions  for  the  defendant  are  Nos.  5,  6,  8,  9,  10,  13,  and  14. 
We  cannot  conceive  how  the  law  of  the  case  for  the  defendant 
could  have  been  any  more  learnedly  or  accurately  presented. 
The  trouble  with  the  case  is  that  the  jury  accepted  the  testimony 
for  the  plaintiff,  and  we  cannot  say  that  the  verdict  is  mani- 
festly wrong. 
Therefore  the  judgment  is  affirmed. 


Yazoo  &  M.  V.  R.  Co.  v,  Fitzgerald. 

(Supreme   Court   of   Mississippi,   Dec.   6,   1909.) 

[50  So.   Rep.   631.] 

Carriers — Acts  of  Conductor — Punitive  Damages — Grounds.*-- 
Plaintiff  and  another,  starting  on  a  journey,  were  induced  to  buy 
"family  mileage,"  which  had  just  been  adopted  by  defendant  car- 
rier, had  their  baggage  checked,  and  boarded  the  train.  The  first 
two  conductors  accepted  the  mileage;  the  second  one  tearing  off 
sufficient  to  carry  them  to  their  destination.  After  they  had  retired 
for  the  night,  a  third  conductor,  about  3  o'clock  in  the  morning, 
awakened  plaintiff,  telling  her  that  the  mileage  was  not  good  be- 
yond a  certain  point  en  route,  and  that  she  would  have  to  pay  fare 
from  that  point  to  destination.  He  was  rude  and  insulting,  and  de- 
manded money,  stating  that  she  need  not  try  to  bluff  him,  as  she  had 
done  the  other  conductor,  that  he  knew  his  business,  and  that  unless 
she  paid  he  would  put  her  off.  The  conductor  finally  consented  to 
receive  payment  in  the  morning,  when  the  matter  was  adjusted  at 
their  destination.  Held,  that  plaintiff  was  entitled  to  punitive  dam- 
ages. 

Carriers — Misconduct  of  Conductor — Excessive  Damages. — A  re- 
covery of  $2,500  was  excessive,  and  should  be  reduced  to  $1,500. 

Mayes,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Issaquena  County;  John  N.  Busli, 
Judge. 

Action  by  Mrs.  Fannie  Fitzgerald  against  the  Yazoo  &  Missis- 


♦For  the  authorities  in  tt^is  series  on  the  subject  of  the  right  to 
recover  punitive  or  exemplary  damage  for  wrongs  to  passengers,  see 
second  foot-note  of  Black  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.), 
32  R.  R.  R.  603,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  603;  second  foot-note 
of  Chicago,  etc.,  Ry.  Co.  v,  Whitten  (Ark.),  32  R.  R.  R.  152,  55  Am. 
&  Eng.  R.  Cas.,  N.  S.,  152. 

For  the  authorities  in  this  series  on  the  subject  of  liabilities  of  a 
carrier  of  passengers  on  account  of  insults  By  their  employees,  see 
first  paragraph  of  first  foot-note  of  preceding  case. 
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sippi  Valley  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded,  unless  remittitur  be 
made.  • 

This  is  an  action  for  actual  and  punitive  damages,  due  to  the 
alleged  conduct  of  the  conductor  on  appellant's  passenger  train. 
There  was  a  verdict  for  plaintiff  for  $2,500,  from  which  an  appeal 
is  taken.    The  appellee,  in  company  with  her  sister.  Miss  Brown, 
being  desirous  of  going  from  Rosedale,  Miss.,  to  New  Orleans, 
La.,  went  to  the  station  to  secure. transportation,  when  the  ticket 
agent  asked  them  why  they  did  not  get  "family  mileage,"  which 
had  just  been  adopted  by  the  company,  and  which  would  be  good 
for  both  of  them.     Acting  upon  his  suggestion,  they  purchased 
a  1,000-mile  book  for  $25,  had  their  baggage  checked,  and  boarded 
the  train.    The  conductor  examined  the  mileage,  accepted  it,  and 
allowed  them  to  proceed  on  their  journey.    The  second  conductor 
on  the  line  also  accepted  it,  and  tore  out  sufficient  mileage  to  carry 
them  to  New  Orleans.     After  they  had  procured  sleeping  car 
tickets  and  retired  for  the  night,  a  conductor  came  aboard,  and 
about  3  o'clock  in  the  morning  awakened  Mrs.  Fitzgerald,  telling 
her  that  the  mileage  was  not  good  beyond  the  Mississippi  state 
line,  and  she  would  have  to  pay  fare  from  that  point  to  New 
Orleans.    She  testifies  that  he  was  rude  and  insulting  in  his  man- 
ner, and  did  not  explain  the  situation  fully  to  her,  but  simply 
demanded  money;  that,  when  she  protested,  he  stated  that  "she 
needn't  try  and  bluff  him,  like  she  had  done  the  other  conductor ; 
that  he  was  an  old  man  on  the  line  and  he  knew  his  business,  and 
that  unless  she  paid  he  would  put  her  off;"    that  she  was  very 
much  incensed  and  excited  over  being  thus  disturbed,  and  refused 
to  pay  the  fare  demanded,  whereupon  Miss  Brown,  her  sister,  of- 
fered to  pay  in  the  morning  before  they  disembarked  at  New  Or- 
leans, to  which  proposition  the  conductor  conceded.   The  next 
morning  the  conductor  took  the  two  of  them  in  a  carriage  to  the 
passenger  agent  in  New  Orleans,  where  the  matter  was  explained 
to  them,  and  their  mileage  exchanged  upon  the  payment  of  $5  ad- 
ditional.   The    conductor  testifies    that  he  was  not  insulting,  or 
rude,  or  threatening,  but  simply  did  his  duty  as  conductor,  and 
awakened  Mrs.  Fitzgerald  quietly,  and  told  her  that  the  mileage 
was  not  good  beyond  the  state  line,  and  that  the  fare  was  $2.50 
into  New  Orleans.    Upon  this  state  of  facts,  the  question  was 
submitted  to  a  jury,  upon  instruction  of  the  court  permitting  them 
to  find  actual  or  punitive  damages,  or  both. 

Mayes  fir  Longstreet,  for  appellant. 

H.  P.  Parish  and  Flowers,  Fletcher  &  Whitfield,  for  appellee. 

Smith,  J.  On  the  evidence  for  the  plaintiff,  which  was  ac- 
cepted by  the  jury,  j?he  was  entitled  to  recover  punitive  damages. 
Railroad  Co.-z;.  Reid,  46  South.  146,  17  L.  R.  A.  (N.  S.)  344. 

We  think,  however,  that  the  verdict  was  excessive,  but,  if  she 
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will  remit  down  to  $1,500,  the  judgment  will  be  affirmed;  other- 
wise, it  will  be  reversed,  and  the  cause  remanded. 

Mayes,  J.  (dissenting).  When  the  facts  of  this  case  are  thor- 
oughly examined  it  is  my  judgment  that  it  does  not  present  any 
case  for  the  allowance  of  punitive  damages.  I  think  the  case 
should  be  reversed  and  remanded. 


Chicago,  M.  &  St.  P.  R.  Co.  v.  Mason  et  al, 

(Supreme  Court  of  South  Dakota,  Sept  3,  1909.) 

[122  N.  W.  Rep.  601.] 

Eminent  Domain — Railroade — Gravel  Pit. — Rev.  Civ.  Code,  §  488, 
subd.  4,  empowering  any  railroad  to  lay  out  its  road,  not  exceeding 
100  feet  in  width,  and  for  the  purpose  of  obtaining  gravel  to  take  as 
much  land  as  may  be  necessary  for  the  proper  construction,  opera- 
tion, etc.,  of  the  road,  authorizes  a  Railroad  to  condemn  land  outside 
its  right  of  way  to  obtain  gravel  for  ballast,  etc.,  where  it  has  no 
other  gravel  nearer  than  lOQ  miles. 

Eminent  Domain — Necessity — ^Determination — ^Conclusiveness.*^ 
Under  the  laws  of  this  state,  the  existence  of  the  necessity  for  exer- 
cising the  right  of  eminent  domain,  where  it  is  first  shown  that  the 
use  is  public,  is  not  open  to  judicial  investigation;  the  body  having 
power  to  exercise  the  right  being  also  empowered  to  determine  the 
necessity. 

Eminent  Domain — Necessity — Determination — By  Whom. — In  the 
absence  of  some  constitutional  or  statutory  provision  to  the  con- 
trary, the  necessity  of  exercising  the  right  of  eminent  domain  is  a 
political,  and  not  judicial,  question;  the  legislative  determination  be- 
ing conclusive,  and  the  courts  having  no  power  to  review  unless  so 
authorized. 

Eminent  Domain — ^Delegation  of  Power. — ^While  the  Legislature 
may  itself  determine  the  necessity  for  the  exercise  of  the  power  to 
condemn,  it  may,  unless  prohibited  by  the  Constitution,  delegate  the 
power  to  public  officers,  or  to  private  corporations  established  to 
carry  on  enterprises  in  which  the  public  are  interested,  and  their  de- 
termination that  a  necessity  exists  is  conclusive;  there  being  no  re- 
straint in  this  power  except  as  to  compensation. 

Elminent  Domain — Necessity — Determination — Conclusiveness.  —  A 
company  or  individual  empowered  to  exercise  the  right  of  eminent 
domain  may  not  appropriate  more  land  than  is  necessary  for  its 
use,  and  the  courts  may  prohibit  excessive  appropriation  or  the 
taking  of  land  not  within  the  scope  of  the  purpose  required. 

♦See  generally,  foot-note  of  Pittsburgh,  etc.,  Ry.  Co.  v.  Sanitary 
Dist.  of  Chicago  (111.),  18  R.  R.  R.  813,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
813. 
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Emineiit  Domain — Necessity  —  Detenrnnation  —  Conclusiveness.*  — 
While  the  courts  may  determine  whether  the  use  for  which  private 
property  proposed  to  be  taken  under  the  power  of  eminent  domain 
is  in  fact  a  public  use  or  not,  where  a  corporation  exercises  the  right 
in  good  faith  and  without  oppression,  its  discretion  in  the  selection  of 
land  will  not  be  interfered  with  by  the  courts. 

E^ninent  Domaiii — Compensation— ^Value — Evidence — Ghravel  Pit — 
In  proceedings  by  a  railroad  to  condemn  land  for  a  gravel  pit,  evi- 
dence of  the  value  of  the  gravel  and  sand  per  yard  in  connection  with 
an  estimate  of  the  number  of  cubic  yards  on  the  land  was  inadmis- 
sible on  the  question  of  damages;  the  estimate  being  speculative  only. 

Eminent  Domain — Railroadls — ^Damagesw — Where  a  railroad  con- 
demned land  for  a  gravel  pit,  the  measure  of  damages  was  the  full 
market  value  of  the  land  taken  for  any  and  all  uses  to  which  it  might 
be  put,  in  the  light  of  present  business  conditions,  and  those  that 
might  be  reasonably  expected  in  the  immediate  future,  together  with 
such  damages  as  the  owner  might  suffer  to  the  remaining  portion 
of  his  farm  by  reason  of  the  taking. 

Appeal  from  Circuit  Court,  Aurora  County. 

Condemnation  proceedings  by  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad  Company  against  George  Mason  and  others.  From 
the  judgment,  said  Mason  appeals.    Affirmed. 

H.  F,  Fellows,  for  appellant. 

Preston  &  Hannett  and  Chus.  B.  Vroman,  for  respondent. 

McCoy,  J.  This  is  a  proceeding  instituted  by  the  respondent, 
Chicago,  Milwaukee  &  St.  Paul  Railroad  Company,  a  corporation, 
under  the  statute  of  this  state,  to  condemn  34.8  acres  of  land  be- 
longing to  the  appellant,  George  Mason.  Respondent  in  its 
petition,  in  substance,  alleges  that  it  is  a  railway  corporation  organ- 
ized under  the  laws  of  the  state  of  Wisconsin,  and  for  many  years 
last  past  has  owned,  operated,  and  maintained  lines  of  railroad 
within  this  state,  and  that  one  of  these  lines  enters  the  state  at  its 
easterly  boundary  in  the  county  of  Lincoln,  and  extends  westward 
through  said  county  into  and  across  the  counties  of  Turner,  Mc- 
Cook,  Davidson,  Auroi'Sa,  and  so  on  westward ;  that  as  such  rail- 
road corporation  it  conducts  and  carries  on  a  large  and  important 
traffic  as  a  common  carrier  in  the  transportation  of  passengers 
and  freight  that,  in  order  to  maintain,  operate,  and  repair  its 
roadbed  and  tracks  in  a  safe  condition  for  the  transaction  of 
its  business,  it  is  necessary  that  it  should  have  gravel  beds  in  order 
that  it  might  be  able  to  ballast  its  tracks  and  keep  its  roadbed  in 
a  safe  condition  for  use ;  that  its  said  line  of  railroad  crosses  the 
west  half  of  the  southwest*  quarter  of  section  8,  township  103, 
range  66,  in  Aurora  county,  and  that  the  appellant,  George  Mason, 
is  the  owner  of  said  tract  of  land  and  of  that  part  thereof  lying 

*See  foot-note  on  preceding  page. 
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north  of  the  right  of  way  of  this  petitioner,  containing  34.8  acres ; 
that  now  it  is  necessary  to  ballast  with  gravel  its  tracks  upon  its 
roadbed  and  to  use  gravel  to  keep  its  roadbed  and  tracks  in  a  safe 
condition  for  a  long  distance  along  its  said  line  both  east  and  west 
of  the  place  where  its  said  right  of  way  crosses  the  said  land  of 
the  said  George  Mason ;  that  it  has  no  gravel  nearer  than  100 
miles  and  more  from  said  real  estate,  and  that,  in  order  to  obtain 
a  supply  of  gravel  sufficient  for  its  said  use,  the  appellant  desires, 
and  it  is  necessary  for  it  to  take  and  appropriate  and  condemn,  the 
whole  of  said  34.8  acres  of  said  land  so  owned  by  said  Mason,  and 
that  it  has  determined  that  it  is  necessary  to  take  the  said  tract  of 
land  for  the  said  purpose ;  that  the  petitioner  and  the  said  defend- 
ant, George  Mason,  are  unable  to  agree  upon  the  terms  or  consid- 
eration for  the  transfer  to  this  plaintiff  of  the  said  real  estate,  and 
that  this  petitioner  says  that  by  reason  of  its  being  invested  by  law 
with  the  right  and  privilege  of  taking  and  appropriating  said 
property,  and  of  damaging  the  same  for  the  said  purpose  and  uses 
hereinbefore  stated,  it  has  determined  to  exercise  the  right  of 
taking  the  said  described  land  and  the  whole  thereof  for  the  said 
purpose  as  provided  by  law,  and  to  condemn  all  of  the  said  34.8 
acres  of  said  land  for  the  public  use  aforesaid  as  contemplated  by 
the  laws  of  this  state  pertaining  to  eminent  domain.    The  said 
cause  was  placed  on  the  calendar  for  trial,  and,  upon  call  pf  the 
case  the  defendant,   Mason,  appeared   and  made  the   following 
motion:    "Comes  now  the  defendant,  George  Mason,  and  moves 
the  court  to  dismiss  the  petition  of  the  plaintiff  for  the  reason 
that  the  same  does  not  state  facts  authorizing  the  condemnation 
of  the  property  sought  to  be  condemned."    This  motion  was  over- 
ruled, and  the  defendant  duly  excepted.    Evidence  was  then  ad- 
duced by  the  petitioner  tending  to  substantiate  the  allegations  of 
said  petition,  and  also  to  show  the  value  of  the  land  sought  to  be 
condemned.    The  question  of  the  value  of  the  said  land  was  sub- 
mitted to  a  jury  under  instructions  of  the  court,  and  a  verdict 
returned  finding  the  damages   for  the  taking  of  said  land  to  be 
$2,000,  and  that,  upon  payment  of  said  amount,  the  plaintiff  shall 
have  title  to  said  land  for  the  purposes  of  obtaining  gravel  for  use 
upon  its  railroad  bed  for  ballast,  and  also  for  keeping  its  roadbed 
in  a  safe  and  secure  condition  for  use. 

•  From  the  judgment  thus  entered  the  defendant,  Mason,  as  ap- 
pellant, brings  the  cause  to  this  court  by  appeal,  contending,  first, 
that  under  the  law  of  this  state  respondent  has  no  right  or  author- 
ity under  any  circumstances  to  condemn  the  land  in  question 
which  lies  outside  of  the  right  of  way  for  the  purposes  alleged, 
but  we  are  of  the  opinion  that  subdivision  4,  §  488,  Rev.  Civ.  Code, 
which  provides  that  a  railway  corporation  shall  have  power  to  lay 
out  its  road  not  exceeding  100  feet  in  width,  and  to  construct  the 
same,  and  for  the  purposes  of  obtaining  gravel  to  take  as  much 
land  as  may  be  necessary  for  the  proper  construction,  operation, 
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and  security  of  the  road,  sufficiently  authorizes  a  railway  corpor- 
ation to  condemn  land  for  the  purpose  of  obtaining  gravel  under 
the  allegations  and  evidence  in  the  case.    The  appellant  further 
contends  that  the  evidence  in  this  case  is  wholly  insufficient  to 
show  that  the  necessity  exists,  or  has  been  shown  to  exist,  for  the 
condemnation,  but  we  are  of  the  opinion  that  in  this  contention 
the  appellant  is  in  error,  and  that  the  findings  of  the  circuit  court 
are  fully  sustained  by  the  evidence.    We  are  of  the  opinion  that, 
under  the  law  of  this  state,  the  question  of  the  existence  of  the 
necessity  for   exercising  the  right  of  eminent  domain,  where  it  is 
first  shown  that  the  use  is  public,  is  not  open  to  judicial  investi- 
gation and  determination,  but  that  the  body  having  power  to  exer- 
cise the  right  of  eminent  domain  is  also  invested  with  power  to 
determine  the   existence  of  the  necessity ;  that  by  the  statutes  of 
this  state  the  Legislature,  in  whom  this  power  originally  existed, 
has  delegated  the  power  determining  the  necessity  to  those  bodies 
authorized    to    exercise  the  right  of  eminent  domain.     In  the 
absence  of  some  constitutional  or  statutory  provision  to  the  con- 
trary, the  necessity  and  expediency  of  exercising  the  right  of 
eminent  domain  are  questions  political,  and  not  judicial.    The 
determination  of  thfcse  questions  belong  to  the  sovereign  power. 
The  legislative  determination  is  conclusive,  and  the  courts  have  no 
power  to  review,  unless  so  authorized.    While  the  Legislature 
may  itself  exercise  the  right  of  determining  the  necessity  for  the 
exercise  of  the  power  to  condemn,  it  may,  unless  prohibited  by 
Constitution,   delegate  the  power  to  public  officers  or  to  private 
corporations  established  to  carry  on  enterprises  in  which  the  pub- 
lic are  interested,  and  their  determination  that  a  necessity  exists 
is  conclusive.    It  is  generally  held  that,  in  the  absence  of  any 
statutory  provision  submitting  the  question  of  necessity  to  the 
courts,  the  decision  of  the  question  lies  with  the  body  to  whom  the 
state  has  delegated  the  authority  to  take,  and  there  is  no  restraint 
in  this  power  except  as  to  compensation.  15  Cyc.  629;  Smith  v. 
Gould,  59  Wis.  631,  18  N.  W.  457;  Gibson  v,  Cann,  28  Colo.  499, 
66  Pac.  879 ;  Waterbury  v.  Piatt,  76  Conn.  435,  56  Atl.  856 ; 
O'Hare  v.  Chicago  Ry.  Co.,  139  111.  151,  28  N.  E.  923 ;  Barrett  v. 
Kemp,  91  Iowa,  296,  59  N.  W.  76;  Eastern  Ry.  Co.  v,  Boston  Ry. 
Co.,  Ill  Mass.  125,  15  Am.  Rep.  13;  State  v,  Rapp,  39  Minn.  65, 
38  N.  W.  926;  In  re  N.  Y.  Cent.  Ry.  Co.,  77  N.  Y.  248.    It  is 
never  permissible  for  a  company  or  individuals  invested  with  the 
power  to  exercise  the  right  of  eminent  domain  to  appropriate  more 
land  than  is  necessary  for  its  use,  and  the  courts  have  power  to 
prohibit  excessive  appropriation,  or  the  taking  of  land  not  within 
the  scope  of  the  purpose  required,  and  the  courts  have  power  to 
determine  whether  the  use  for  which  private  property  proposed  to 
be  taken  under  authority  authorized  by  Legislature  is  in  fact  a 
public  use  or  not.  15  Cyc.  632;  Smith  v.  Gould,  supra;  St.  Louis 
V.  Griswold,  58  Mo.  175.    Where  a  duly  incorporated  company 
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authorized  by  statute  to  take  land  for  public  use  exercises  the 
right  o\  eminent  domain  in  good  faith  and  is  not  guilty  of  oppres- 
sion, its  discretion  in  the  selection  of  land  will  not  be  interferred 
with  by  the  courts.  Postal  Tel.  Co.  v,  Oregon  Short  Line,  23 
Utah,  474,  65  Pac.  735,  90  Am.  St.  Rep.  705 ;  Piedmont  Cotton 
Mills  V.  Georgia  Ry.  Co.,  131  Ga.  129,  62  S.  E.  52.  It  is  a  matter 
of  common  knowledge  that  gravel  may  be  used  to  advantage  in 
maintaining  a  railway  track  and  keeping  it  in  proper  condition  for 
traffic,  and  the  Legislature  of  this  state  has  delegated  to  the  rail- 
way corporations  by  section  488,  Rev.  Civ.  Code,  power  to  take 
land  for  the  purpose  of  obtaining  gravel,  and  the  railway  company 
thus  empowered  is  the  judg;e  of  the  conditions  rendering  it  neces- 
sary to  use  the  gravel  for  such  purpose,  and  we  are  of  the  opinion 
that  the  amount  of  land  taken  in  this  instance  is  not  excessive,  and 
that  there  is  nothing  in  the  taking  or  selection  of  the  locality  for 
the  condemnation  from  which  fraud  or  oppression  might  be  infer- 
red. On  the  trial  the  appellant  offered  to  prove  the  value  per  yard 
of  gravel  and  sand  as  a  method  of  arriving  at  the  value  of  the  land, 
taken  in  connection  with  an  estimate  of  the  number  of  cubic  yards 
of  gravel  and  sand  on  the  34.8  acres  of  land  in  question.  The 
offer  was  objected  to  as  immaterial,  and  not  a  proper  measure  of 
damage,  and  to  the  ruling  of  the  court  sustaining  the  objection  the 
appellant  excepted,  and  now  urges  that  such  ruling  was  error. 
But  we  are  of  the  opinion  that  the  objection  was  properly  sus- 
tained. The  estimate  as  to  the  number  of  cubic  yards  of  sand  and 
gravel  is  speculation  only,  and  would  afford  no  true  or  reasonable 
rule  as  to  the  value  of  the  land.  The  jury  were  instructed  that 
they  should  allow  the  appellant  the  full  market  value  of  the  34.8 
acres  of  land  taken  for  any  and  all  uses  to  which  said  land  might 
be  put  in  view  and  in  the  light  of  present  business  conditions,  and 
those  that  might  be  reasonably  expected  in  the  immediate  future, 
together  with  such  damages  as  appellant  might  suffer  to  the  re- 
maining portion  of  his  farm  by  reason  of  having  the  34.8  acres 
taken  therefrom,  and  it  occurs  to  us  that  the  learned  trial  court 
properly  submitted  the  question  of  damage  to  the  jury. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit  court 
is  affirmed 
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Yeates  v.  Illinois  Cent.  R.  Co. 

(Supreme  Court  of  Illinois,  June  18,  1909.     Rehearing  Denied  Oct. 

14,  1909.) 

[89   N.   E.  Rep.   338.] 

Master  and  Servant — Master's  Duty — Promulgation  of  Rules.* — An 

employer  whose  business  consists  of  different  branches  should  make» 
publish,  and  enforce  reasonable  rules  for  the  conduct  of  the  business 
in  order  to  promote  the  safety  of  his  employees. 

Master  and  Servant — Injuries  to  Servant — Action — Evidence — Negli- 
fence.t — In  an  action  for  injuries  caused  by  the  collision  of  a  road 
engine  belonging  to  plaintiffs  employer  with  its  switch  engine  on 
which  plaintiff  was  after  the  switch  engine  had  been  let  in  on  the 
track  by  defendant's  switch  tender,  a  general  custom  of  the  switch 
tender  not  to  let  other  engines  in  on  the  track  until  after  the  road 
engine  had  backed,  down  on  its  way  to  the  roundhouse  after  pulling 
in  a  train  could  be  considered  in  determining  whether  the  switch 
tender  was  negligent  in  letting  plaintiff's  engine  on  the  track,  though 
defendant  had  promulgated  no  rules  relating  to  such  custom. 

Negligence — Proximate  Cause.} — The  negligence  alleged  must  have 
been  the  proximate  cause  of  the  injuries  in  order  to  recover. 

Negligence — "Proximate  Cause.'*§ — 'She  nearest  independent  cause 
which  is  adequate  to,  and  does,  produce  the  result,  is  the  proximate 
cause  of  the  accident,  and  supersedes  all  remote  causes. 

Master  and  Servant — Injuries  to  Servant — Jury  Question. — In  an  ac- 
tion for  injuries  caused  by  the  collision  of  a  switch  engine  belonging 
to  plaintiff's  employer  with  the  road  engine  belonging  to  his  company, 
which  was  backing  down  a  certain  track  after  defendant's  switch  ten- 
der had  let  it  in  on  that  track  shortly  before  letting  plaintiff's  engine 
in.  whether  the  switch  crew,  the  engineer  of  the  road  crew,  or  defend- 
ant's switch  tender  was  negligent  held  for  the  jury. 

Master  and  Servant — Injuries  to  Servant — Proximate  C^use — ^Jury 
Question. — In  an  action  for  injuries  caused  by  the  collision  of  a 
switch  engine  of  plaintiffs  employer  on  which  he  was  with  one  of 


♦See  last  foot-note  of  Pearsall  v.  New  York  Cent.,  etc.,  Co.  (N. 
Y.),  27  R.  R.  R.  452,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  452;  second  head- 
note  of  Northern  Alabama  Ry.  Co.  v.  Key  (Ala.),  25  R.  R.  R.  365, 
48  Am.  &  Eng.  R.  Cas.,  N.  S.,  365. 

tSee  second  foot-note  of  fifth  preceding  case. 

tSee  last  foot-note  of  Pittsburgh,  etc.,  Ry.  Co.  v.  Schepman  (Ind.), 
30  R.  R.  R.  306,  53  Am.  &.  Eng.  R.  Cas.,  N.  S.,  306;  first  head-note  of 
Miller  v.  Baltimore,  etc.,  Co.  (Ohio),  30  R.  R.  R.  221,  53  Am.  &  Eng. 
R.  Cas.,  N.  S.,  221. 

IFor  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  foot-note  of  Wilson  v. 
Southern  Ry.  Co.  (Va.),  31  R.  R.  R.  787,  54  Am.  &  Em?.  R.  Cas.,  N. 
S.,  787;  foot-note  of  Houren  v.  Chicago,  etc.,  Ry.  Co.  (Ill.)»  31  R.  R. 
R.  506.  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  506. 
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its  road  engines,  which  was  backing  down  a  certain  track  after  de- 
fendant's switch  tender  had  let  it  in  on  that  track  shortly  before 
letting  plaintiff's  engine  in,  whether  the  negligence  of  the  switch 
tender  was  the  proximate  cause  of  the  accident  held  for  the  jury. 

Negligence — Proximate  Cause — Natural  Results. — Every  one  is 
bound  to  anticipate  the  natural  results  of  his  own  acts. 

Master  and  Servant — Injuries  to  Servant— Companies  Liable — Com- 
pany Using  Tracks  of  Another. — Where  the  railroad  company  which 
employed  plaintiff  ran  into  the  city  on  defendant  company's  tracks, 
and  were  let  in  on  its  own  tracks  by  a  switch  tender  employed  by 

1  

defendant,  one-third  of  whose  wages  \fere  paid  by  plaintiff's  com- 
pany, defendant  would  not  be  liable  for  injuries  to  plaintiff  caused 
by  the  collision  of  his  engine  with  another  engine  belonging  to  his 
company  after  they  had  been  let  in  on  the  switch  by  the  switch  tender, 
unless  the  latter  was  negligent. 

Master  and  Servant — Relation.{| — The  relation  of  master  and  ser\'- 
ant  exists  where  the  employer  has  power  to  direct  the  nature  of  the 
work  and  the  manner  of  doing  it,  with  power  to  employ  and  dis- 
charge, and  a  switch  tender,  employed  and  controlled  by  defendant, 
but  one-third  of  whose  wages  was  paid  by  plaintiff's  company,  which 
ran  over  defendant's  tracks  at  the  switches,  was  not  a  servant  of 
plaintiff's  company,  nor  was  defendant  its  servant;  the  latter  only 
having  the  right  to  complain  tto  defendant  as  to  the  manner  of  per- 
forming his  duties. 

Negligence — Imputed  Negligence — Negligence  of  Drivcr.TJ— The 
negligence  of  a  driver  of  a  vehicle  not  under  the  control  of  the  per- 
son injured  cannot  be  imputed  to  him. 

Master  and  Servant — Injuries — Negligence  of  Fellow  Servant — Mas- 
ter's Liability.** — A  switch  crew  of  which  plaintiff  was  a  member 
were  his  fellow  servants,  so  that  no  liability  would  arise  for  injuries 
to  him  caused  by  their  negligence. 


|See  foot-note  of  Floody  v.  Great  Northern  Ry.  Co.  (Minn.),  27 
R.  R.  R.  162,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  162,  where  all  the  pre- 
ceding authorities  in  this  series  on  the  subject  are  collected;  fourth 
head-note  of  Barrow  v,  Lewis  Lumber  Co.  (Idaho),  29  R.  R.  R.  454, 
52  Am.  &  Eng.  R.  Cas.,  N.  S.,  454;  foot-notes  of  Hamble  v.  Atchison, 
etc.,  Ry.  Co.  (C.  C.  A.),  31  R.  R.  R.  797,  54  Am.  &  Eng.  R.  Cas.,  N. 
S,,  797;  fourth  head-note  of  Gannon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa), 
31  R.  R.  R.  27,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  27. 

IfFor  the  authorities  in  this  series  on  the  subject  of  imputed  neg- 
ligence, see  foot-note  of  Gulf,  etc.,  R.  Co.  v,  Barnes  (Miss.),  32  R- 
R.  R.  620,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  620;  first  head-note  of  Wil- 
son V.  Puget  Sound  Electric  Ry.  Co.  (Wash.),  32  R.  R.  R.  311,  55 
Am.  &  Eng.  R.  Cas.,  N.  8.,  311;  second  head-note  of  Peabody  v. 
Haverhill,  etc.,  Ry.  Co.  (Mass.),  32  R.  R.  R.  26,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  26;  last  foot-note  of  Denis  v.  Lewiston,  etc.,  Ry.  Co. 
(Me.),  31  R.  R.  R.  516,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  516. 

**See  second  foot-note  of  Louisville  &  N.  R.  Co.  v.  Vincent  (Tenn.). 
22  R.  R.  R.  415,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  415. 
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Master  and  Servant — Injuries  to  Servant — Proximate  Cause — Con- 
curring Negligence.tt — If  the  negligence  cf  defendant  railroad  com- 
pany's switch  tender  in  letting  plaintiff's  switch  engine  in  on  certain 
tracks,  whereby  it  collided  with  a  road  engine  of  plaintifFs  employer, 
was  the  proximate  cause  of  plaintiff's  injuries,  that  the  negligence 
of  plaintiffs  fellow  servants  on  the  switch  engine  or  the  engineer 
of  the  road  engine  concurred  with  defendant's  negligence  would  not 
relieve  it  from  liability. 

Trial — Instructions — ^Applicability  to  Case. — In  an  action  for  injuries 
caused  by  the  collision  of  a  switch  engine  of  plaintiffs  employer 
with  a  road  engine  also  belonging  to  his  employer  after  both  engines 
had  been  let  in  on  the  track  by  the  switch  tender  of  defendant 
company  over  whose  tracks  the  trains  of  plaintiffs  company  ran, 
an  instruction  that  even  if  the  negligence  of  the  switch  crew  con- 
tributed to  the  accident,  if  plaintiff  did  not  contribute  to  such  negli- 
gence, it  could  not  be  imputed  to  him,  was  inapplicable,  unless 
defendant  was  negligent,  which  qualification  the  instruction  lacked, 
since  the  switch  crew  employees  were  plaintiffs  fellow  servants,  for 
whose  negligence  no  one  would  be  liable  except  themselves. 

Trial — Instructions — Construction  of  Charge  as  a  Whole. — In  a^ 
action  for  injuries  caused  by  the  collision  of  a  switch  engine  of 
plaintiffs  employer  with  a  road  engine  also  of  his  company  after 
both  engines  were  let  in  on  the  switch  by  the  switch  tender  of 
defendant  company,  over  whose  trades  the  trains  of  plaintiff's  com- 
pany ran,  an  instruction  that  even  if  the  negligence  of  the  switch 
crew  contributed  to  the  accident,  if  plaintiff  did  not  contribute  thereto, 
such  negligence  could  not  be  imputed  to  him,  though  inapplicable  to 
the  case,  unless  defendant  was  negligent,  could  not  have  injured 
defendant  when  construed  with  other  instructions  that  plaintiff  could 
not  recover  against  defendant  if  the  negligence  of  his  own  company 
or  its  servants  in  charge  of  its  road  or  switch  engine  proximately 
caused  his  injuries,  and  also  that  if  the  engineer  of  the  switch  crew 
was  negligent  in  proceeding  along  the  track  before  the  collision, 
which  negligence  was  the  only  direct  cause  of  the  collision,  the  jury 
should  find  for  defendant. 

Trial — Instructions — Requests — SufiBciency  of  Instructions. — If  de- 
fendant claimed  that  certain  persons  were  plaintiffs  fellow  servants 

and  objected  to  an  instruction,  which  was  a  correct  statement  of 
"" '  ■  » 

ttFor  the  authorities  in  this  series  on  the  subject  of  concurring 
negligence,  see  first  foot-note  of  Denver  City  Tramway  Co.  v.  Cobb 
(C.  C.  A-),  31  R.  R.  R.  188,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  188;  third 
foot-note  of  Paducah  Traction  Co.  v.  Sine  (Ky.),  30  R.  R.  R.  755, 
53  Am.  &  Eng.  R.  Cas.,  N.  S.,  755. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  railroad  employee  to  recover  against  a  company  other  than  his 
employer  where  his  injury  is  the  result  of  the  concurring  negligence 
of  such  company  and  that  of  his  fellow  servant,  see  first  foot-note  of 
Chicago  &  A.  R.  Co.  v.  Vipond  (III.),  14  R.  R.  R.  295,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  295. 
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law,  because  it  did  not  state  what  servants  would  be  fellow  servants, 
it  should  ask  an  instruction  bringing  such  persons  within  the  rule, 
and  an  instruction  given  at  its  request,  which,  in  effect,  did  so  without 
u^ing  the  term  "fellow  servants,"  was  sufficient. 

Appeal  from  Appellate  Court,  First  District,  on  Appeal  from 
Circuit  Court,  Cook  County ;  R.  W.  Clifford,  Judge. 

Action  by  Richard  Yeates  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Calhoun,  Lyford  &  Shcean  {John  G.  Drennan,  of  counsel),  for 
appellant. 

James  C,  McShane,  for  appellee. 

Cartwright,  J.  This  is  an  appeal  from  a  judgment  of  the 
Branch  Appellate  Court  for  the  First  District  affirming  a  judg- 
ment of  the  circuit  court  of  Cook  county  for  $22,500  in  favor  of 
appellee  and  against  appellant  on  account  of  injuries  received  in  a 
collision  between  a  switch  engine  of  the  Michigan  Central  Rail- 
TQad  Company,  upon  which  the  appellee,  a  member  of  the  switch 
crew,  was  riding,  and  a  road  engine  of  the  same  company,  neces- 
sitating the  amputation  of  both  of  appellee's  legs  above  the  knees. 

A  brief  for  appellant  was  filed  presenting  three  grounds  relied 
upon  for  a  reversal  of  the  judgment:  First,  that  the  trial  court 
erred  in  refusing  to  direct  a  verdict  of  not  guilty ;  second,  that  the 
court  erred  in  refusing  to  set  aside  the  verdict,  because  it  showed 
that  the  jury  did  not  consider  a  covenant  not  to  sue  the  Michigan 
Central  Railroad  Company ;  and,  third,  that  the  court  erred  in  giv- 
ing to  the  jury  instructions  numbered  4  and  6  at  the  request  of 
appellee.  This  brief  was  followed  by  an  argument  discussing  and 
elaborating  the  points  contained  in  the  brief,  and  both  were  in 
accordance  with  the  rule  of  this  court.  That  rule  required  the 
appellee  to  file  a  brief  containing  a  short  and  clear  statement  of 
the  propositions  by  which  counsel  sought  to  meet  the  alleged  errors 
and  sustain  the  judgment,  which  brief  might  be  followed  by  an 
argument  confined  to  discussion  and  elaboration  of  the  points  con- 
tained in  the  brief.  Instead  of  complying  with  the  rule,  counsel 
for  appellee  filed  what  is  called  a  statement,  brief,  and  argument, 
giving  no  attention  to  the  questions  raised  or  the  errors  alleged  or 
9ie  order  of  their  presentation,  but  constituting  a  sort  of  treatise 
on  the  facts  and  law  applicable  to  this  and  similar  cases,  and  pre- 
senting the  views  of  counsel  on  every  subject  that  might  have  been 
involved  in  the  appeal.  It  is  needless  to  say  that  the  rule  should 
be  complied  with  and  the  brief  and  argument  for  appellee  should 
be  a  reply  to  the  points  made  for  the  appellant,  and  the  argument 
•should  follow  the  order  of  their  presentation,  so  that  the  court 
may  get  the  points  made  by  the  appellant,  with  the  answers 
thereto,  in  some  intelligible  form. 
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The  amended  declaration  contained  seven  counts,  but  on  the 
trial  the  jury  were  instructed  to  disregard  the  third,  fifth,  sixths 
and  seventh,  and  the  cause  was  submitted  on  the  first,  second,  and 
fourth.  The  ground  upon  which  the  defendant  was  charged  with 
liability  was  that  a  switch  tender  in  its  employ  threw  a  switch  and 
signaled  and  permitted  a  train  drawn  by  the  switch  engine  on 
which  plaintiff  was  riding  to  run  north  upon  a  track  at  a  time 
when  said  switch  tender  knew,  or  by  the  exercise  of  ordinary  care 
would  have  known,  that  the  road  engine  was  liable  to  be  backing 
south. 

The  facts  not  in  dispute  at  the  trial  are  as  follows :  From  Ken- 
sington, south  of  Chicago,  the  trains  of  the  Michigan  Central 
Railroad  Company  come  into  the  city  over  the  defendant's  tracks 
to  Harrison  street.  At  that  point  there  is  a  diamond  switch,  oper- 
ated by  a  switch  tender  employed  and  paid  by  the  defendant,  but 
the  defendant  is  reimbursed  to  the  extent  of  one-third  of  his 
wages  by  the  Michigan  Central  Railroad  Company.  The  switch 
tender  throws  the  switches  and  controls  the  movements  of  trains 
passing  that  point.  The  switch  leads  to  two  tracks,  numbered  5 
and  6,  running  north  to  about  Adams  street,  which  the  Michigan 
Central  Railroad  Company  holds  under  a  perpetual  lease.  From 
Adams  street  the  yards  of  the  Michigan  Central  Railroad  Com- 
pany extend  north  to  South  Water  street,  and  are  owned  by  that 
company  in  fee.  No.  5  is  the  west  track,  and  the  usual  method  is 
for  a  train  coming  in  from  the  road  to  be  let  in  by  the  switch 
tender  on  track  No.  5.  After  the  train  has  pulled  in  so  as  to 
clear  track  No.  6,  the  engine  is  detached  and  crosses  over  to 
track  No.  6  (the  east  track),  and  backs  south  to  the  roundhouse, 
at  Sixteenth  street.  A  switch  engine  then  comes  south  from  the 
yards  on  No.  6,  and  pushes  the  train  up  into  the  yards.  On  the 
morning  of  December  12,  1903,  at  about  8:30,  a  Michigan  Cen- 
tral freight  train  came  from  the  south  to  the  diamond  switch, 
and  was  let  in  by  the  switch  tender  on  track  No.  S.  The  train 
stopped  and  the  brakeman  uncoupled  the  engine,  according  to 
the  custom,  and  the  engine  passed  over  to  track  No.  6,  and 
started  to  back  south  on  its  way  to  the  roundhouse.  Just  after 
the  freight  train  had  pulled  in  on  track  No.  5,  the  switch  engine, 
on  which  the  plaintiff  was  the  forward  switchman,  came  north 
and  stopped  south  of  the  switch,  drawing  seven  or  eight  cars. 
There  was  a  heavy  snow  falling,  which  prevented  seeing  any 
object  at  a  distance.  When  a  train  went  north  on  track  No.  6, 
it  was  the  practice  to  proceed  carefully,  with  the  engine  ani  train 
under  full  control,  as  switch  engines  might  be  expected  at  any 
time  coming  south  on  that  track,  but  it  had  been  a  regular  cus- 
tom for  the  switch  tender  to  hold  out  all  engines  and  trains  until 
the  road  engines  that  had  hauled  trains  in  had  uncoupled  from 
their  trains  and  backed  south  over  track  No.  6  on  the  way  to  the 
roundhouse,  which  >\as  ordinarily  not  more  than  five  minutes. 
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The  only  exception  was  in  case  the  road  engine  was  delayed  jit 
the  north  end  of  the  yards  for  a  considerable  time,  which  oc- 
casionally happened,  when  the  switch  tender  would  allow  en- 
gines or  trains  to  go  north  upon  track  No.  6  after  first  informing 
their  crews  that  the  road  engine  was  still  up  in  the  yards.  None 
of  the  switch  train  crew  at  this  time  knew  that  the  freight  train 
had  pulled  in  on  track  No.  5,  and,  after  waiting  a  few  minutes 
for  ^  signal,  the  switch  tender  signaled  the  train  .to  come  ahead 
aiid  threw  the  switch.  The  switch  crew  did  not  know  what 
track  they  were  to  take,  but,  when  they  turned  the  curve  into 
track  No.  6,  they  saw  that  there  was  a  freight  train  standing  on 
track  No.  5,  but  they  did  not  know  that  the  road  engine  had  not 
come  out.  The  switch  engine  proceeded  slowly  north,  with  the 
bell  ringing  and  with  a  lookout  for  switch  engines  which  might 
be  coming  south  on  the  track.  It  was  impossible  to  see  any  dis- 
tance, and,  when  the  switch  engine  reached  the  Jackson  street 
viaduct,  there  was  also  a  great  deal  of  smoke  and  steam  from  one 
of  the  defendant's  switch  engines  standing  there.  The  road  en- 
gine was  backing,  without  the  bell  ringing,  at  a  rate  estimated 
from  6  to  12  miles  and  hour,  and  the  crews  could  not  see  each 
other  more  than  a  car  length,  so  that  a  collision  occurred  and  the 
plaintiff  lost  both  of  his  legs.  There  was  a  dispute  at  the  trial 
between  the  switch  tender  and  the  members  of  the  switch  crew 
in  this :  The  switch  tender  testified  that  when  the  engine  was  pass- 
ing he  shouted  to  them,  "Go  up  No.  6.  I  am  letting  you  up  the 
wrong  main.  Go  up  there  easy ;"  but  the  members  of  the  switch 
crew  denied  that  they  heard  anything  of  the  kind. 

The  grounds  upon  which  it  is  argued  the  court  ought  to  have 
directed  a  verdict  are  that  the  switch  crew  knew  that  they  might 
meet  a  switch  engine  at  any  time,  and,  when  they  saw  the  freight 
train  standing  on  track  No.  5,  they  also  knew  that  they  might 
meet  the  road  engine;  that,  if  the  act  of  the  switch  tender  was 
negligent,  it  was  not  the  proximate  cause  of  the  accident,  for  the 
reason  that  the  switch  crew  were  aware  of  probable  danger  and 
proceeded  slowly  and  cautiously  for  two  blocks  in  anticipation 
that  they  might  meet  an  engine;  that  negligence  of  the  switch 
crew,  after  they  found  the  freight  train  on  track  No.  5,  without 
flagging  ahead  or  being  prepared  to  at  once  back  up,  broke  the 
connection  between  the  switch  tender's  act  and  the  collision,  and 
that  negligence  on  the  part  of  the  road  engineer  was  the  cause 
of  the  accident,  and  was  an  independent,  intervening,  efficient 
cause^of  the  plaintiff's  injury.  The  evidence  was  that  there  was 
a  uniform  custom  on  the  part  of  the  switch  tender  to  hold  out 
engines  going  north  and  not  let  them  go  upon  the  track  until 
the  road  engine  had  come  out ;  but  it  is  insisted  that  the  custom 
was  not  binding  on  the  defendant  because  it  was  not  the  result 
of  any  rule  promulgated  by  it,  and,  when  the  switch  crew  saw  the 
train  on  track  No.  5,  they  were  bound  to  anticipate  a  probable 
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meeting  with  the  road  engine.  It  is  the  duty  of  a  master  conduct- 
ing a  business  with  different  branches  to  make,  publish,  and  en- 
force reasonable  rules  and  regulation  to  promote  the  safety  of 
servants,  and  no  rule  was  ever  made  or  published  by  the  defend- 
ant governing  the  movement  of  trains  at  this  switch.  There 
was  no  rule  of  the  defendant  on  the  subject,  but  in  considering 
the  question  whether  the  act  of  the  switch  tender  was  negligent, 
and  whether  the  switch  crew  ought  to  have  anticipated  meeting 
the  road  engine,  it  was  proper  to  consider  the  existence  of  the 
custom.  St.  Louis  Nat.  Stockyards  v.  Godfrey,  198  111.  288,  65 
X.  E.  90;  Chicago,  Rock  Island  &  Pacific  Railway  Co.  v,  Rath- 
neau,  225  111.  278,  80  N.  E.  119.  The  violation  of  a  practically 
uniform  custom  tended  to  prove  negligence  on  the  part  of  the 
switch  tender,  by  which  the  switch  crew  were  misled,  and  in 
consequence  of  which  they  encountered  the  danger  which  they 
had  no  reason  to  expect.  Crews  of  switch  engines  proceeded 
cautiously  in  view  of  the  possibility  of  meeting,  but  there  was 
evidence  tending  to  show  that  road  engines  had  the  right  of  way, 
and  did  not  look  out  for  switch  engines.  It  was  necessary  to 
prove  that  the  negligence  charged  was  the  proximate  cause  of 
the  injury,  and  the  nearest  independent  cause. which  is  adequate 
to  produce  and  does  bring  about  an  accident  is  the  proximate 
cause  of  the  same  and  supersedes  any  remote  cause.  Pullman 
Palace  Car  Co.  v.  Laack,  143  111.  242,  32  N.  E.  285,  18  L.  R. 
A. '215;  Seymour  v.  Union  Stockyards  Co.,  224  111.  579,  79  N. 
E.  950. 

The  court  could  not  say  that  any  negligence  of  the  switch 
crew  or  the  engineer  of  the  road  engine  broke  the  connection 
between  the  switch  tender's  act  and  the  collision,  if  there  was  any 
negligence  on  the  part  of  either  crew  or  engineer.  Every  one 
is  bound  to  anticipate  the  results  naturally  following  his  own 
acts,  and  the  fact  of  the  switch  crew  going  north  on  track  No.  6 
was  a  consequence  of  the  wrongful  act  of  the  switch  tender  which 
he  necessarily  anticipated.  The  injury  was  not  disconnected  from 
the  primary  cause  by  some  other  independent  and  efficient  cause, 
and,  even  if  the  engineer  of  the  road  engine  or  the  switch  crew 
were  guilty  of  negligence,  it  would  not  relieve  the  defendant  from 
liability.  If  the  switch  tender  was  free  from  negligence,  there 
would,  of  course,  be  no  liability  of  the  defendant,  as  it  was  not 
responsible  for  any  negligence  of  servants  of  the  Michigan  Cen- 
tral Railroad  Company.  The  court  could  not  say  as  a  matter  of 
law  that  the  switch  tender  was  not  negligent  or  that  his  negli- 
gence was  not  the  proximate  cause  of  the  injury,  and  therefore 
the  court  did  not  err  in  refusing  to  direct  a  verdict. 

It  is  next  contended  that  the  court  erred  in  refusing  to  set 
aside  the  verdict,  because  it  showed  that  the  jury  did  not  con- 
sider the  covenant  not  to  sue  the  Michigan  Central  Railroad  Com- 
pany which  was  introduced  in  evidence.  It  is  not  contended  that 
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the  covenant  not  to  sue  one  joint  tort-feasor  would  prevent  an 
action  against  the  other,  although  that  question  is  argued  on  the 
other  side  as  though  it  was  a  matter  to  be  decided,  but  the  point 
made  is  that  the  covenant  included  the  defendant  because  either 
it  or  the  switch  tender  was  an  employee  of  the  Michigan  Central 
Railroad  Company  for  the  purpose  of  operating  the  switch. 
Neither  the  defendant  nor  the  switch  tender  was  a  servant  of 
the  Michigan  Central  Railroad  Company.  The  relation  of  mas- 
ter and  servant  exists  where  the  employer  has  the  power  to  direct 
what  work  the  employee  shall'  do  and  the  way  and  manner  in 
which  it  shall  be  done,  and  has  power  to  remove  and  discharge 
him.  Grace  &  Hyde  Co.  v,  Probst,  208  111.  147,  70  N.  E.  12;  20 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  12;  26  Cyc.  963;  Wood  on 
Master  and  Servants,  §  1.  The  switch  tender  was  employed 
by  and  was  under  the  control  of  the  defendant,  and  the  only 
thing  the  Michigan  Central  Railroad  Company  could  do  would 
be  to  make  complaint  to  the  defendant  of  the  manner  in  which 
he  discharged  his  duties,  or  to  insist  that  the  defendant,  through 
its  servant,  should  perform  them  differently. 

The  fourth  instruction  given  at  the  request  of  plaintiff  was  as 
follows:   "The  court  instructs  the  jury  that  even  if  you  believe 
from  the  evidence  that  the  engineer  or  fireman  of  the  switch  en- 
gine or  the  conductor  of  the  switching  crew  in  question  were 
guilty   of   negligence  which   contributed   towards   or   helped,  to 
cause  the  collision  in  question,  still,  if  you  further  believe  from 
the  evidence  that  the  plaintiff  did  not  in  any  way  induce,  cause, 
or  contribute  to  such  negligence,  if  any,  upon  the  part  of  the  said 
engineer,  fireman  or  conductor,  then  such  negligence,  if  any, 
upon  the  part  of  said  engineer,  fireman,  or  conductor  cannot  be 
charged  against  or  imputed  to  the  plaintiff  in  this  suit,  provided 
the  plaintiff  was  himself  before  and  at  the  time  of  the  collision 
in  question  exercising  ordinary  care  for  his  own  safety."   This 
instruction,  as  applied  to  this  case,  was  incorrect,  and  standing 
alone  would  have  been  misleading.    The  negligence  of  a  driver 
of  a  vehicle  not  under  the  control  of  the  person  injured  is  not 
to  be  imputed  to  him.  Chicago  Union  Traction  Co.  v.  Leach,  215 
111.  184,  74  N.  E.  119.    But  that  rule  of  law  had  notliing  to  do 
with  this  case.    So  far  as  the  switch  crew  were  concerned,  they 
were  fellow  servants  of  the  plaintiff,  for  whose  negligence  he 
would  have  no  cause  of  action  against  any  one.   If  the  defendant 
was  guilty  of  negligence  which  was  a  proximate  cause  of  the 
collision,  the  fact  that  negligence  of  the  plaintiff's  fellow  servants 
of  the  switch  crew  or  of  the  engineer  of  the  road  engine  con- 
curred with  the  negligence  of  the  defendant  would  not  excuse  it, 
and  would  make  no  difference.   Monmouth  Mining  &  Manf.  Co. 
V,  Erling,  148  111.  521,  36  N.  E.  117,  39  Am.  St.  Rep.  187;  Chi- 
cago &  Northwestern  Railway  Co.  v,  Gillison,  173  111.  264,  50  N. 
E.  657,  64  Am.  St.  Rep.  117;  Pullman  Palace  Car  Co.  v.  Laack, 
supra. 
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The  instruction  was  not  applicable  to  the  case.  If  the  defend- 
ant was  not  guilty  of  negligence  arid  the  switch  crew  or  road 
engineer  were  guilty  of  negligence  causing  the  collision,  the  plain- 
tiff could  not  recover  in  any  event.  The  instructions,  however, 
are  all  to  be  regarded  as  a  .single  charge  and  to  be  read  together, 
and  we  do  not  think  that  the  jury  were  misled  by  instruction 
Xo.  4.  The  second  instruction  given  for  the  plaintiff  advised  the 
jury  that  he  could  not  recover  on  account  of  any  negligence  of 
the  Michigan  Central  Railroad  Company's  servants  in  charge  of 
the  operation  or  management  of  the  road  engine,  or  of  its  serv- 
ants in  charge  of  the  operation  or  management  of  the  switch  en- 
gine, or  on  account  of  any  negligence  on  the  part  of  said  rail- 
road company.  The  defendant's  instruction  N  informed  the 
jury  that  if  they  believed,  from  the  evidence,  that  the  only  direct 
and  proximate  cause  of  the  injury  was  negligence  upon  the  part 
of  employees  of  the  Michigan  Central  Railroad  Company,  they 
should  find  the  defendant  not  guilty,  and  instruction  O  stated 
that  if  the  engineer  of  the  switch  crew'  was  guilty  of  negligence 
in  the  manner  in  which  he  proceeded  along  track  No.  6  under 
the  conditions  which  then  obstructed  his  view  ahead,  and  that 
such  negligence  was  the  only  direct  and  proximate  cause  of  the 
collision,  they  should  find  the  defendant  not  guilty.  These  in- 
structions were  correct  and  accurate  statements  of  the  law,  and 
we  do  not  see  how  the  jury  could  have  applied  instruction  No.  4 
to  the  injury  of  the  defendant. 

Instruction  No.  6  concerned  the  relations  of  the  switch  tender 
to  defendant,  and  stated  that  if  the  jury  believe  from  the  evidence 
that  he  was  the  servant  of  the  defendant,  and  was  not  under  the 
direction  or  control  of  the  Michigan  Central  Railroad  Company, 
and  if  the  plaintiff  was  the  servant  pi  the  Michigan  Central  Rail- 
road Company  and  was  not  under  the  direction  and  control  of 
the  defendant,  then  the  plaintiff  and  the  switch  tender  were  not 
fellow  servants.  It  is  not  contended  that  the  instruction  was  an 
incorrect  statement  of  the  law,  but  the  objection  is  that  it  was 
given  without  informing  the  jury  of  the  meaning  of  fellow  serv- 
ants in  the  law — in  other  words,  that  a  statement  of  what  serv- 
ants were  not  fellow  servants  would  not  be  good  without  a  fur- 
ther statement  as  to  what  servants  would  be  fellow  servants.  If 
the  defense  rested  upon  the  fact  that  certain  persons  were  fellow 
servants  of  the  plaintiff,  the  defendant  had  the  privilege  of  ask- 
ing an  instruction  bringing  such  persons  within  the  rule,  and  that 
was  practically  done  by  instruction  L  given  at  the  request  of  the 
defendant,  which,  without  using  the  term,  stated  the  legal  effect. 
The  court  did  not  error  in  failing  to  include  in  instruction  No. 
6  a  statement  what  would  constitute  fellow  servants. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Silvia  v.  New  York,  N.  H.  &  H.  R.'Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Bristol,  Nov.  22,  1909.) 

[89  N.  E.'Rep.  1061.] 

Master  and  Servant — Assumption  of  Risk — Negligence.* — A  servant 
does  not,  by  his  contract,  assume  the  risk  of  his  superintendent's 
negligence,  unless,  after  the  danger  becomes  obvious,  he  knows  of 
the  conditions  creating  it  and  appreciates  the  degrree  of  danger  result- 
ing therefrom. 

Master  and  Servant — Contributory  Negligence — Jury  Question.!— 
In  an  action  for  injuries  to  a  railroad  freight  trucker  by  a  box,  which 
he  was  trucking  from  a  freight  car  to  the  depot  platform  over  a 
gangplank  so  placed  as  not  to  be  flush  with  the  floor  at  one  corner  or 
square  with  the  car  door,  falling  on  him  after  the  truck  wheel  caught 
the  edge  of  the  plank  and  was  pulled  off  by  the  superintendent, 
whether  plaintiff  assumed  the  risk  by  going  on  with  the  work  after 
knowing  the  danger  held  for  the  jury. 

Master  and  Servant — ^Injuries— -Orders — Negligence — ^"Hurry  Up."— 
A  direction  from  plaintiff's  foreman  to  **hurry  up,"  as  plaintiff  was 
adjusting  the  gangplank  leading  from  a  freight  car  to  the  depot 
platform,  which  was  not  square  with  the  car  door  or  flush  with  the 
platform,  preparatory  to  trucking  freight  over  it,  was  not  negligence; 
it  merely  being  an  order  to  work  faster,  and  not  implying  that 
plaintiff  should  not  straighten  the  plank. 

Master  and  Servant — Negligence — Superintendence — Necessity. — 
Where  gangplanks  were  furnished  to  freight  truckers  to  place  between 
the  cars  and  depot  platform  for  trucking  freight,  and  experienced 
truckers  knew  how  to  use  them  as  well  as  their  superintendent,  the 
latter  was  not  bound  to  see  whether  the  plank  placed  in  position  by  a 
trucker  was  set  square  with  the  door  and  platform. 

Master  and  Servant — Negligence — Acts  of  Superintendence.) — 
Where  the  foreman  pulled  a  box  which  i  trucker  was  moving  from 
a  freight  car  to  the  platform  after  the  truck  wheel  had  caught  on 

♦See  first  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Harmon  (Ark.), 
29  R.  R.  R.  104.  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  104,  where  all  those 
on  the  subject  in  this  series  preceding  it  are  collected. 

fFor  the  authorities  in  this  series  on  the  question  whether  a 
railroad  employee  assumes  the  risks  from  defective  appliances,  unsafe 
work  place,  or  other  dangerous  conditions,  of  the  existence  of  which 
he  has  knowledge,  see  first  foot-note  of  Arkansas  Midland  Ry. 
Co.  V.  Worden  (Ark.),  32  R.  R.  R.  106,  55  Am.  &  Eng.  R.  Cas., 
N.  S.,  106;  foot-note  of  Wilson  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Pa.),  31  R.  R.  R.  297,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  297;  third 
head-note  of  Chicago,  etc..  Co.  v.  Murray  (Ark.),  29  R.  R.  R.  791, 
52  Am.  &  Eng.  R.  Cas.,  N.  S.,  791. 

tSee  second  foot-note  of  Lapre  v.  Woronoco  St.  Ry.  Co.  (Mass.), 
28  R.  R.  R.  210,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  210,  where  all  the 
authorities  in  this  series  on  the  subject  preceding  it  are  collected. 
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the  edge  of  the  gangplank,  causing  the  box  to  fall  on  the  trucker, 
the  foreman's  determination  that  the  box  should  be  pulled  for  the 
trucker's  assistance  was  an  act  of  superintendence,  while  his  manual 
act  in  pulling  it  was  that  of  a  fellow  servant. 

Master  and  Servant — Injuries — ^Jury  Question — Negfigence. — In  an 
action  by  a  freight  trucker  for  injuries  claimed  to  have  been  caused 
by  his  superintendent  pulling  a  box  on  the  truck  and  causing  it  to 
fall  on  plaintifF  after  the  truck  wheel  had  caught  on  the  gangplank, 
whether  the  superintendent  was  negligent  in  so  pulling  the  box  held 
for  the  jury. 

Master  and  Servant — ^Actions — ^Jury  Question — Acts  of  Superin- 
tendence.— In  an  action  by  a  freight  trucker  for  injuries  claimed  to 
have  been  caused  by  plaintiffs  foreman  pulling  a  box  on  the  truck 
and  causing  it  to  fall  on  him  after  the  truck  wheel  had  caught  on  the 
gangplank  leading  from  the  car,  whether  the  superintendent's  negli- 
gence, if  any,  was  in  determining  that  the  box  should  be#  pulled,  which 
was  an  act  of  superintendence,  or  in  actually  pulling  it,  which  was  an 
act  of  a  fellow  servant,  held  for  the  jury. 

Exceptions  from  Supreme  Judicial  Court,  Bristol  County. 

Action  by  Marianno  Silvia  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  Verdict  for  plaintiff,  and  de- 
fendant excepts.   Exceptions  overruled. 

Swift,  Grime  &  Kerns,  for  plaintiff. 

P.  S,  Hall  and  T.  /.  Feenev,  for  defendant. 

Knowlton,  C.  J,  The  plaintiff  was  employed  by  the  defend- 
ant as  a  trucker  at  its  dock  in  Fall  River,  and  his  work  was  to 
truck  freight  into  and  out  of  freight  cars  and  steamboats.  He  was 
injured  while  wheeling  a  box  of  shovels,  weighing  about  800 
pounds,  from  its  place  in  a  freight  car  to  the  platform  of  the 
station,  whence  he  intended  to  take  it  to  the  boat  for  New  York. 
The  car  floor  was  2  or  2J4  feet  above  the  platform  of  the  station, 
and  a  rise-board  about  4  feet  long  and  iyi  wide  was  in  use  at 
the  time  of  the  accident,  down  which  the  truck  could  be  wheeled. 
A  post  which  supported  the  roof  of  the  station  was  opposite 
the  doorway  of  the  car,  near  to  one  side  of  it,  and  the  rise-board 
was  not  flush  with  the  floor  of  the  car  throughout  its  width,  and 
was  not  set  square  with  the  side  of  the  car,  but  one  comer  was  a 
little  further  into  the  car  than  the  other,  and  stood  up  a  little 
more  than  the. other.  The  plaintiff,  after  loading  the  box  upon 
his  truck,  was  drawing  it  out,  when  a  wheel  caught  against  the 
edge  of  the  rise-board.  One  Peggy,  who  might  have  been  found 
to  be  one  of  the  defendant's  superintendents,  took  hold  of  the 
box  and  pulled  it,  when  it  and  the  truck  fell  and  broke  the  plain- 
tiff's leg. 
The  plaintiff  relies  upon  the  alleged  negligence  of  Peggy,  as 
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superintendent,  in  two  particulars.  There  was  evidence  tbat,  after 
the  plaintiff  had  been  told  to  take  out  the  freight  from  this  car, 
and  while  he  was  adjusting  the  rise-board  which  he  saw  was  not 
placed  straight  and  square,  Peggy  told  him  to  ''hurry  up"  and  go 
into  the  car.  He  also  contends  that  Peggy  was  negligent  as  a 
superintendent  in  taking  hold  of  the  box  and  pulling  upon  it. 

The  defendant  contends  that  there  was  no  evidence  of  negli- 
gence of  the  superintendent,  and  that  the  plaintiff  assumed  the 
risk,  and  was  not  in  the  exercise  of  due  care.  If  there  was  negli- 
gence of  the  defendant  or  its  superintendent  in  regard  to  the 
adjusting  of  the  rise-board,  there  was  no  contractual  assumption 
of  the  risk  from  it  by  the  plaintiff.  He  could  not  have  contem- 
plated when  he  entered  the  service  that  there  would  be  such 
negligence.  It  has  often  been  said  that  an  employee  does  not  as- 
sume the  risk  of  the  negligence  of  the  superintendent.  This  is 
plainly  true  in  reference  to  a  contractual  assumption  of  risk.  It 
cannot  be  ruled  that  a  plaintiff  is  barred  by  an  assumption  of  the 
risk  that  comes  from  the  negligence  of  a  superintendent,  unless 
it  can  be  said,  as  matter  of  law,  that  after  the  danger  had  become 
manifest,  the  plaintiff  not  only  knows  of  the  conditions  that 
create  it,  but  knows  and  appreciates  the  risk  itself — that  is,  the 
degree  of  danger  and  the  probability  of  injury  from  these  con- 
ditions. In  this  respect  the  rule  is  like  that  applying  to  other 
kinds  of  negligence  of  a  defendant  that  come  into  existence  while 
the  plaintiff  is  in  his  service. 

It  is  contended  that  the  plaintiff  assumed  the  risk  in  the  sense 
in  which  the  expression  is  used  in  connection  with  the  question 
whether  the  plaintiff  was  in  the  exercise  of  due  care;  that  is,  that, 
knowing  all  about  the  conditions  and  knowing  that  there  was 
danger,  he  went  on  taking  his  chances  when  the  chances  were 
such  that  due  care  required  him  to  stop.  On  this  point  we  think 
the  question  was  for  the  jury. 

If  the  superintendent's  order  to  hurry  up  could  be  taken  as  a 
statement  that  the  rise-board  was  safe  and  that  the  plaintiff  should 
go  on  and  use  it  without  straightening  it,  the  jury  might  have 
found  the  order  to  be  negligent.  But  in  our  opinion  the  evidence 
does  not  warrant  that  construction  of  it.  We  think  the  words 
"hurry  up  and  go  into  the  car"  do  not  mean  anything  more  than 
a  direction  to  work  faster  than  he  was  working.  It  was  a  part 
of  his  duty  to  put  the  rise-board  in  place.  From  an  experience 
of  seven  or  eight  months  in  wheeling  trucks  over  rise-boards, 
he  knew  as  well  as  anybody  how  a  rise-board  should  be  placed 
to  enable  the  wheels  to  pass  over  it  easily.  It  seems  to  be  assumed 
by  everybody  that  there  was  nothing  to  prevent  the  proper  adjust- 
ment of  the  rise-board,  if  he  had  taken  time  to  move  it  from  the 
post  and  put  it  in  place.  While  he  had  his  hands  upon  it,  a  very' 
few  seconds  would  seem  to  have  been  sufficient  to  straighten  it. 
We  do  not  think  that  an  order  that  the  plaintiff  should  work 
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faster  could  be  found  to  be  negligent,  as  implying  that  he  should 
not  straighten  the  board,  and  should  use  it  as  it  was. 

Nor  do  we  think  it  the  duty  of  the  superintendent  personally 
to  observe  the  position  of  such  a  rise-board  to  see  that  it  was 
set  straight.  These  boards  were  furnished  to  the  truckers  to  use, 
and  a  trucker  of  experience  knew  how  to  use  them  as  well  as 
the  superintendent.  There  was  no  evidence  to  show  that  the 
superintendent  might  not  properly  trust  truckers  to  put  down  the 
rise-boards  without  looking  to  see  whether  they  set  them  straight, 
for  their  own  safety  in  doing  the  work  and  in  the  interest  of  their 
employer.  We  are  of  opinion  that  there  was  no  evidence  of  negli- 
gence of  the  superintendent  in  regard  to  the  position  of  the  board. 

The  evidence  tended  to  show  that  taking  hold  of  this  heavy  box 
and  pulling  it  caused  the  truck  and  the  box  to  fall.  We  are  of 
opinion  that  the  jury  might  have  found  this  to  be  negligence.  On 
this  part  of  the  case  the  question  is  whether  it  could  have  been 
found  to  be  negligence  of  the  superintendent  as  such,  or  simply 
negligence  of  a  fellow  workman. 

If  another  man  had  been  near  the  truck,  and  the  superintendent, 
seeing  the  plaintiff's  difficulty,  had  thought  that  pulling  the  box 
was  the  best  way  to  relieve  him,  and  had  ordered  the  other  man 
to  take  hold  of  it,  his  order  plainly  would  have  been  an  act  of 
superintendence.  If  the  other  man  had  taken  hold  of  the  box 
and  it  had  fallen  and  injured  the  plaintiff,  the  jury  might  have 
found,  either  that  the  order  was  a  mistake,  imputable  to  the  negli- 
gence of  the  superintendent,  or  that  there  was  no  negligence  on 
Ws  part,  and  that  the  order  was  negligently  executed  by  the  other 
man.  So,  in  the  present  case,  the  inference  with  the  plaintiff's 
truck  and  box  may  be  considered  as  made  up  of  two  elements: 
First,  a  determination  that  the  pulling  should  be  done  for  his  as- 
sistance, and  a  resolve  to  have  it  done,  which  would  be  within 
the  province  of  a  superintendent ;  and  second,  his  manual  act  of 
carrying  the  determination  into  effect,  which  would  not  be  an  act 
of  superintendence,  but  the  movement  of  a  fellow  workman.  We 
are  of  the  opinion  that  it  was  for  the  jury  to  determine  whether 
there  was  negligence  in  pulling  the  box,  and,  if  so,  whether  it 
was  in  the  determination  that  it  should  be  done,  or  in  the  manual 
act  of  doing  it.  In  this  respect  the  case  is  like  Roche  v.  Lowell 
Bleachery,  181  Mass.  480,  63  N.  E.  943. 

Exceptions  overruled. 
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KoNosKi  V.  Delaware  L.  &  W.  R.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  15,  1909.) 

[74  Atl.  Rep.  516.] 

Master  and  Scrvfuit— **Vice  Principals—Fellow  Servants.*— Where 
the  giving  of  a  warning  is  not  incidental  to  the  work  on  which  the 
servant  required  to  give  the  warning  is  engaged,  he  is  the  repre- 
sentative of  the  master,  and  not  a  fellow  servant;  but,  where  the  duty 
of  giving  the  signal  is  incidental  to  his  general  employment,  his  fail- 
ore  to  perform  it  is  not  imputable  to  the  master. 

Master  and  Servant — Fellow  Servants.* — The  duty  of  blowing  the 
whistle  or  ringing-  the  bell  resting  on  the  engineer  or  hostler  in 
charge  of  an  engine  while  being  run  on  the  ash  pit  track  in  a  railroad 
yard  is  an  incident  of  the  operation  of  the  engine,  and  a  failure  to 
perform  the  duty  does  not  impose  responsibility  on  the  master  for 
injuries  received  by  an  employee  engaged  in  the  common  work. 

Master  and  Servant — "Fellow  Servants.*'! — The  engineer  and  hostler 
in  charge  of  an  engine  while  being  run  on  an  ash  pit  track  in  a 
railroad  yard,  and  a  servant  employed  to  wet  down  the  ashes  dumped 
into  the  pit  by  engines  and  thereafter  shoveling  them  into  empty  cars 
on  a  siding,  are  "fellow  servants." 

Error  to  Supreme  Court. 

Action  by  Adellburtus  Konoski  against  the  Delaware,  Lacka- 
v^anna  &  Western  Railroad  Company.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error.  Reversed,  and  new 
trial  awarded. 

Robert  H,  McCarter,  for  plaintiff  in  error. 
Frederick  A,  Lehlbach,  Frederick  L.  Johnson,  and  Thomas  L 
Hughes,  for  defendant  in  error. 

GuMMERE^  C.  J.  This  action  was  brought  to  recover  for  per- 
sonal injuries  received  by  the  plaintiff  while  in  the  employ  of,  and 
engaged  in  the  work  of,  the  defendant  company,  at  its  railroad 
yard  at  Secaucus.  A  part  of  the  equipment  of  this  yard  was  an 
ash  pit,  which  may  be  briefly  described  as  a  stretch  of  railroad 
track  about  200  feet  long,  constructed  upon  iron  brackets,  or  ped- 
estals, at  a  height  of  about  2  feet  above  a  concrete  floor,  or  bench. 
The  ash  pit  was  cofinected  by  switches  with  the  main  tracks,  and 
was  used  for  the  purpose  of  dumping  ashes  from  the  company's 

♦See  generally  second  foot-note  of  Lapre  v,  Woronoco  St,  Ry- 
Co.  (Mass.),  28  R.  R.  R.  210,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  210. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  different 
department  limitation  of  the  fellow  servant  rule,  see  fourth  foot-note 
of  Indianapolis,  etc.,  Co.  v.  Kinney  (Ind.),  31  R.  R.  R.  264.  54  Atn. 
&  Eng.  R.  Cas.,  N.  S.,  264;  last  foot-note  of  Louisville  &  N.  R.  Co. 
V.  Clark  (Ky.),  29  R.  R.  R.  595,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  595. 
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engines  when  they  came  into  the  company's  yard  at  the  end  of 
their  ruijs.  Along  the  sides  of  the  ash  pit,  and  upon  the  same 
level  as  the  concrete  floor,  or  bench,  underneath  the  track,  was  a 
concrete  working  platform,  which  ran  alongside  the  track  for  its 
whole  length.  The  plaintiff  was  employed  to  wet  down  the  ashes 
which  were  dumped  into  the  pit  from  time  to  time  by  the  com- 
pany's engines,  and,  after  they  had  sufficiently  cooled  off,  to 
shovel  them  into  empty  cars  on  a  siding  which  ran  along  the 
edge  of  the  working  platform.  On  the  night  of  the  8th  of  March, 
1905,  while  the  plaintiff  was  engaged  in  this  work,  one  of  the 
defendant  company's  engines  was  run  upon  the  pit  track  to  get 
rid  of  its  accumulation  of  ashes,  and  struck  the  plaintiff,  who 
was  standing  upon  the  working  platform  wetting  down  ashes 
which  had  already  been  deposited  in  the  pit.  The  force  of  the 
blow  threw  hrjji  forward ;  his  right  arm  falling  across  the  nearest 
rail  of  the  track,  with  the  result  that  the  moving  engine  crushed 
it  so  badly  as  to  make  amputation  at  the  shoulder  necessary. 

The  proofs  in  the  plaintiff's  case  show,  and  the  fact  is  undis- 
puted, that,  in  the  ordinary  conduct  of  the  business  in  the  yard, 
when  the  ashes  were  to  be  removed  from  an  engine  at  night,  the 
engineer  and  fireman  having  it  in  charge  would  bring  it  to  the 
ash  pit,  put  out  its  headlight  and  other  lights,  and  turn  it  over  to 
one  Irvin,  a  hostler,  who  then  ran  the  engine  into  the  pit,  and 
moved  it  from  place  to  place,  when  it  was  necessary  to  do  so  in 
order  to  find  vacant  places  in  which  to  dump  the  ashes.  It  was 
also  shown  in  the  plaintiff's  case,  and  is  not  disputed  by  the  de- 
fendant company,  that  the  customary  method  employed  to  warn 
workmen  in  the  ash  pit  of  the  approach  of  an  engine  to  the  pit, 
or  of  its  movements  on  the  pit,  was  the  ringing  of  its  bell,  or  the 
blowing  of  its  whistle.  The  case  of  the  plaintiff  was  that  no  bell 
was  rung,  or  whistle  blown,  upon  the  engine  which  struck  him, 
and  that  he  was  entirely  ignorant  of  its  proximity  until  it  struck 
him.  The  verdict  of  the  jury  has  determined  that  the  accident 
occurred  through  the  failure  of  the  engineer  to  give  the  cus- 
tomary warning  of  the  approach  of  his  engine  to  the  pit,  and 
the  neglect  of  the  hostler  to  give  warning  of  its  movement  in 
the  pit.  It  further  has  settled  the  fact  that  no  negligence  on  the 
part  of  the  plaintiff  contributed  to  the  accident.  The  principal 
question  therefore,  which  the  case  now  presents  for  decision,  is 
whether  the  negligence  of  the  engineer,  and  that  of  the  hostler, 
in  the  respect  indicated,  is  to  be  imputed  to  the  defendant. 

The  rule  to  be  adduced  from  our  earlier  decisions  upon  this 
question  is  that,  where  the  giving  of  the  warning  is  not  incidental 
to  the  work  upon  which  the  employee,  whose  duty  it  is  to  give  the 
warning,  is  engaged,  he  is  to  be  considered  as  the  representative 
of  the  master,  and  not  as  a  fellow  servant,  in  the  performance 
of  that  duty ;  but  that,  where  the  duty  of  giving  the  signal  is  inci- 
dental to  his  general  employment,  his  failure  to  perform  that 
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duty  is  not  imputable  to  the  master.  In  the  case  of  Belleville 
Stone  Co.  v.  Mooney,  61  N.  J.  Law,  253,  39  Atl.  764,  39  L.  R. 
A.  834,  we  held  that  tlie  duty  imposed  upon  a  foreman  in  charge 
of  the  blasting  in  a  stone  quarry,  to  give  timely  warning  to  those 
that  worked  under  him  when  a  blast  was  to  be  fired,  bore  no 
direct  relation  to  the  other  work  upon  which  he  was  engaged,  and 
that  therefore,  in  the  giving  of  the  warning,  he  stood  in  the  place 
of  the  master.  In  the  later  case  of  Germanus  v.  Lehigh  Valley  R. 
R.  Co.,  74  N.  J.  Law,  662,  67  Atl.  79,  we  held,  for  the  same 
reason,  that  a  foreman  in  charge  of  a  gang  of  track  repairers  was 
the  representative  of  the  master  in  giving  warning  of  the  ap- 
proach of  trains.  On  the  other  hand,  in  the  case  of  Miller  v. 
Central  R.  R.  Co.  of  N.  J.,  69  N.  J.  Law,  413,  55  Atl.  245,  we  held 
that  the  duty  of  a  brakeman  upon  a  coal  train,  which  had  prac- 
tically become  stalled  on  account  of  wet  and  slippery  rails,  to  go 
back  with  a  flag  as  a  signal  of  warning  to  the  engineer  of  a  fol- 
lowing train,  was  one  which  was  incident  to  his  employment  as 
brakeman,  and  that  his  failure  to  perform  that  duty — resulting, 
as  it  did,  in  a  collision  in  which  the  engineer  of  the  following 
train  was  killed — was  not  a  neglect  for  which  the  common  em- 
ployer was  responsible.  The  reason  we  gave  for  this  conclusion 
was  that,  "while  it  is  the  duty  of  a  railroad  company  to  exercise 
reasonable  care  in  providing  a  system  of  signals,  the  duty  to 
carry  out  the  system  by  giving  the  signals  is  the  duty  of  the  em- 
ployee, incident  to  his  employment,  and  for  the  failure  of  the  em- 
ployee to  perform  that  duty  the  employer  cannot  he  held 
responsible  by  another  employee  engaged  in  the  common  employ- 
ment." ' 

In  our  opinion  the  present  case  comes  within  the  principle  of 
the  Miller  Case,  rather  than  within  that  of  the  Belleville  Stone 
Co.  and  Germanus  Cases.  If  an  employee  of  the  defendant  had 
been  delegated  by  it  to  attend  at  the  ash  pit  and  warn  those  at 
work  there  of  the  approach  of  engines,  and  his  failure  to  give 
warning  had  been  the  producing  cause  of  the  accident  to  the  plain- 
tiff, the  case  would  then  in  its  legal  aspect  have  been  parallel  with 
those  last  mentioned ;  but  the  duty  of  blowing  a  whistle,  or  ring- 
ing a  bell,  which  rests  upon  the  engineer  or  hostler  in  charge  of 
an  engine,  is  an  incident  in  the  operation  of  the  engine,  and  failure 
to  perform  that  duty  therefore  does  not  impose  responsibility 
upon  the  master  for  injuries  received  by  another  employee  en- 
gaged in  the  common  work.  That  the  plaintiff,  the  engineer,  and 
the  hostler  who  had  charge  of  the  operation  of  the  engine  which 
produced  the  plaintiff's  injury,  were  engaged  in  an  employment 
having  a  common  object,  notwithstanding  the  dissimilarity  of 
the  work  to  which  they  were*put,  is  entirely  settled  by  our  cases. 
McAndrews  v,  Burnes,  39  N.  J.  Law,  117;  Ewan  v.  Lippincott, 
47  N.  J.  Law^  192,  54  Am.  Rep.  148.  and  cases  cited. 

The  judgment  under  review  will  be  reversed,  and  a  venire  de 
novo  awarded. 
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Louisville  &  N.  R.  Co.  v.  Vaughn's  Transfer  Co. 

(Court  of  Appeals  of  Kentucky,  Dec.  8,  1909.) 
[123  S.  W.  Rep.  255.] 

Railroads— Authority  of  Agent— Station  Agent.* — The  general 
powers  of  a  railroad  station  agent  vest  him  with  authority  to  make 
emergency  contracts  for  the  railroad  company;  and  where  one,  who 
had  been  employed  to  carry  mail  from  the  depot  to  a  depot  of 
another  railroad,  abandoned  the  contract,  and  the  question  of 
temporarily  arranging  to  meet  the  emergency  arose,  the  agent  had 
implied  authority  to  employ  another  to  do  the  work. 

Railroada — Contract  of  Employment  by  Agent — Term. — The  agents 
though  having  no  authority  to  regularly  employ  persons,  having 
employed  a  person  in  an  emergency  to  carry  the  mail  without 
notifying  him  how  long  he  would  be  expected  to  render  service,  such 
person  could  continue  until  notified  to  stop,  or  until  the  labor  for 
which  he  was  emplpyed  was  finished,  and  the  station  agent  and 
division  superintendent  having  permitted  him  to  carry  mail  for  three 
years  after  the  post  office  department  had  ceased  to  require  carriage 
over  this  route,  it  not  appearing  that  he  knew  of  the  action  of  the 
department,  the  railroad  company  was  liable  to  him  for  a  reasonable 
price  for  his  labor. 

Appeal  from  Circuit  Court,  Christian  County. 

Action  by  Vaughn's  Transfer  Company  against  the  Louisville 
&  Nashville  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

loc  McCarroll,  C.  H.  Bush,  Benjamin  D.  Warficld,  and  Charles 
H.  Moorman,  for  appellant.  ' 

Chas.  Prowse  and  Hunter  Wood  &  Son,  for  appellee. 

CARROLL,  J.  In  January,  1904,  Vaughn's  Transfer  Company, 
entirely  owned  by  Charles  Vaughn,  entered  into  a  written  contract 
with  the  railroad  company,  by  which  it  agreed  to  transport  all  of 
the  mails  of  the  United  States  to  and  from  the  passenger  station 
of  the  railroad  company  and  the  post  office  in  the  city  of  Hopkins- 
ville.  At  the  time  that  this  contract  was  entered  into  and  until 
October,  1904,  the  United  States  government  had  a  contract  with 
A.  M.  Coleman  to  carry  what  was  called  the  "through  mail;" 
that  is,  mail  that  was  not  taken  to  the  post  office,  but  which  was 
taken  to  and  from  the  Louisville  &  Nashville  Railroad  depot  and 
the  Illinois  Central  Railroad  depot.     With  the  carriage  of  this 

*For  the  authorities  in  this  series  on  the  implied  authority  of  a 
railroad's  agents  or  employees  to  hire  others  to  work  for  their 
employer,  see  first  foot-note  of  Taylor  v.  Baltimore  &  O.  R.  Co. 
(Va.),  31  R.  R.  R.  776,  54  Am.  &  Eng.  R.  Gas.,  N.  S.,  776. 
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mail  Vaughn  had  nothing  to  do,  as  his  contract  only  contemplated 
the  carrying  of  mail  that  was  taken  from  the  depot  to  the  post 
office  and  from  the  post  office  to  the  depot.  In  October,  1904, 
Coleman  notified  J.  C.  Hoe,  the  station  agent  of  the  Louisville 
&  Nashville  Railroad,  and  also  Coon,  the  station  agent  of  the 
Illinois  Central  Railroad,  that  he  would  not  any  longer  carry  the 
mails  between  the  two  depots.  In  this  emergency  the  two  station 
agents,  not  knowing  what  else  to  do,  made  a  temporary  arrange- 
ment with  Vaughn  to  carry  the  mails  that  Coleman  had  therefore 
been  carrying.  There  is  no  dispute  about  the  fact  that  this  tem- 
porary arrangement  was  made  between  Hoe  acting  for  the  Louis- 
ville &  Nashville  Railroad  Company  and  Vaughn.  Vaughn  con- 
tinued to  carry  this  mail  from  October,  1904,  until  January  1, 
1908,  when  he  sold  out  his  business,  after  which  time  he  brought 
this  suit  against  the  Louisville  &  Nashville  Railroad  Company 
to  recover  50  cents  a  day  for  each  day  that  he  carried  this  mail. 
The  evidence  shows  abundantly  that  the  price  charged  was  reason- 
able. The  appellant  company  defended  the  suit  upon  several 
grounds:  (1)  That  Vaughn's  written  contract  required  him  to 
carry  this  mail;  (2)  that  its  agent  had  no  authority  to  make  a 
contract  for  it  concerning  the  carriage  of  the  mail;  and  (3)  that 
the  arrangement  under  which  Vaughn  commenced  to  carry  the 
mail  was  never  ratified  by  any  person  in  authority. 

It  is  very  clear  from  the  evidence  that  the  written  contract  with 
Vaughn  did  not  oblige  him  to  carry  this  mail.  The.  written  con- 
tract expressly  stipulated  that  Vaughn  was  to  carry  the  mail 
between  the  depot  and  the  post  office,  and  at  the  time  this  contract 
was  made  and  for  several  months  afterward  the  mail  between  the 
two  depots  was  carried  by  Coleman.  It  was  not  contemplated  by 
either  Hoe  or  Vaughn  at  the  time  he  commenced  to  carry  the  mail 
between  the  depots  that  his  previous  contract  covered  this  service, 
although  it  would  seem  that  Mr.  Logsdon,  superintendent  of  that 
division  of  the  railroad,  afterwards  came  to  the  conclusion  that  it 
was  Vaughn's  duty  to  carry  this  mail  under  the  January  contract. 

The  point  is  strongly  pressed  that  Hoe  had  no  authority  to  make 
a  contract  for  the  carriage  of  this  mail ;  hence,  if  he  did  make  one, 
it  was  not  binding  upon  the  company.  It  may  be  conceded  that  it 
was  not  within  the  express  or  implied  scope  of  Hoe's  authority  as 
station  agent  to  enter  into  ordinary  permanent  contracts  for  the 
carrying  of  this  mail.  Indeed,  from  the  evidence,  we  should  say 
that  he  did  not,  and,  if  the  decision  of  this  case  turned  upon  the 
question  of  Hoe's  authority  to  make  such  a  contract,  we  would 
rule  adversely  to  Vaughn.  But  we  are  clear  about  the  proposi- 
tion that  Hoe's  general  powers  as  station  agent  invested  him  with 
authority  to  make  emergency  contracts  for  the  railroad  company, 
and  that  when  Coleman  abandoned  the  contract,  and  the  question 
of  making  temporary  arrangements  to  meet  the  exigencies  of  the 
situatioin  came  up,  Hoe  had  the  implied  authority  to  employ 
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Vaughn  to  take  the  place  of  Coleman.    There  is  no  evidence  that 
the  superintendent,  Logsdon,  ever  expressly  ratified  the  action  of 
Hoe  by  making  a  contract  with  Vaughn  to  carry  this  mail,  nor 
does  it  appear  that  he  directed  or  informed  Vaughn  not  to  carry 
it,  although  both  Logsdon  and  Hoe  at  all  times  between  the  com- 
mencement of  the  service  and  its  termination  knew  that  Vaughn 
was  carrying  this  mail.  If  the  railroad  company  was  not  under 
contract  with  the  government  to  carry  this  mail,  or  if  it  did  not 
want  Vaughn  to  carry  it,  either  Hoe  or  Logsdon  should  have 
notified  Vaughn  that  his  services  were  no  longer  needed.    Under 
circumstances  like  this,  the  company  will  not  be  permitted  to  avail 
Itself  of  Vaughn's  services  or  permit  Vaughn  to  remain  under  the 
impression  that  he  should  be  rewarded,  and  not  pay  him. 

Evidence  was  offered  in  behalf  of  the  company,  and  excluded, 
tending  to  show  that  after  Vaughn  commenced  to  carry  this  mail 
SL  ruling  was  made  by  the  United  States  Post  Office  Department 
dispensing  with  this  service,  and  permitting  or  requiring  all  mail 
to  be  taken  to  the  post  office.    There  is  no  evidence  that  Vaughn 
iwas  ever  notified  of  this  ruling,  and  it  was  manifestly  the  duty  of 
Logsdon,  who  testifies  that  he  knew  of  it,  to  tell  Vaughn  that  it 
'w^as  not  necessary  to  carry  the  mail  from  one  depot  to  the  other. 
I  f  Vaughn  had  received  this  information,  he,  of  course,  would 
have  desisted  from  carrjring  the  mail  to  and  from  the  depots ;  or, 
if  he  did  not,  the  company  would  be  released  from  any  obligation 
to  pay  him.  But  the  railroad  company  permitted  Vaughn   for 
tliree  years  to  carry  mail  between  points  they  now  claim  the  Post 
Office  Department  did  not  require  them  to  carry  it.    Why  they 
clid  not  impart  this  information  to  Vaughn  we  jCre  unable  to  under- 
stand. As  his  employment  in  the  first  instance  was  authorized,  it 
'W'as  the  duty  of  the  company  to  notify  him  when  his  services  were 
not  needed.    Having  failed  to  do  this,  they  should  pay  him  a 
reasonable  price  for  his  labor.    When  an  agent  or  servant  who 
Has  no  authority  to  regularly  employ  persons  does  so  in  an  emer- 
gency, without  notifying  the  person  so  employed  how  long  he  is 
^^ected  to  render  service,  such  person  may  continue  until  notified 
^o  stop  or  until  the  labor  for  which  he  was  employed  is  finished. 
The  judgment  of  the  lower  court  is  affirmed. 
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McCoNNEXL  V.  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Feb.  15,  1909.) 

[72  Atl.  Rep.  849.] 

Railroads — Injuries  to  Persons  on  Cars — ^Actions — ^Variance.* — In  an 
action  against  a  railroad  company  by  a  stone  mason  for  injuries 
sustained  while  assisting  in  unloading  a  car  of  stone,  it  was  alleged 
that  the  company  permitted  the  car  to  become  so  out  of  repair  that 
the  floor  broke,  permitting  plaintiff's  foot  to  go  through  while  the 
evidence  was  to  the  effect  that  some  sort  of  repair  had  been  made  by 
placing  a  board  over  a  hole  in  the  floor,  and  that  it  was  the  board 
which  broke.    Held,  that  the  variance,  if  any  was  not  substantial. 

Railroads — Injuries  to  Persons  on  Cars — ^Volunteer. — Where  a  stone 
mason  employed  to  erect  a  building  had  need  of  the  stone  which  was 
upon  a  car,  and  was  waiting  for  it,  and  the  owner  of  the  building 
being  erected  was  not  sufficiently  supplied  with  laborers  to  unload 
it,  and  where  with  his  consent,  the  stone  mason  boarded  the  car 
to  assist  in  the  unloading,  having  a  direct  personal  interest  in 
expediting  the  work,  he  was  not  a  volunteer  to  whom  the  company 
owed  no  duty  to  have  the  car  in  a  reasonably  safe  condition. 

Master  and  Servant — Fellow  Servants — Who  Are. — One  who  assists 
in  the  delivery  of  his  own  goods  from  a  car  is  not  placed  in  the 
position  of  a  fellow  servant,  and  subject  to  the  principles  of  law 
governing  the  negligence  of  a  fellow  servant. 

Master  and  Servant — Injuries  to  Servant — Reliance  on  Master's 
Care. — A  servant  may  act  upon  the  presumption  that  his  master  has 
performed  every  duty  incumbent  upon  him,  and  that  the  place  to 
work  is  safe  and  reasonably  adequate. 

Railroads — Injuries  to  Persons  on  Cars — Evidence — Negligence — 
Sufficiency. — In  an  action  against  a  railroad  company  by  a  stone  ma- 
son for  injuries  sustained  while  unloading  a  car  of  stone,  due  to  the 
floor  breaking,  if  the  jury  believed  that  the  hole  had  existed  for  an 
appreciable  time  before  the  accident,  and  that  some  persons  had 
placed  a  board  as  an  insufficient  repair  to  the  hole,  they  were  war- 
ranted in  drawing  the  inference  that  the  defect  had  existed  a  suffi- 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
railroad  employee  to  assume  that  his  master  has  performed  its 
duties  to  him,  see  first  foot-note  of  Laughy  v.  Bird  &  Wells  Lumber 
Co.  (Wis.),  31  R.  R.  R.  242,  54  Am.  &  Eng.  R.  Cas.,  N.  S-  242; 
second  head-note  of  Beach  v.  Bird  &  Wells  Lumber  Co.  (Wis.), 
30  R.  R.  R.  6,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  6;  second  foot-note  of 
Norfolk  &  W.  Ry.  Co.  v.  Beckett  (C.  C.  A.),  29  R.  R.  R.  795,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  795;  first  foot-note  of  St.  Louis  S.  W.  Ry.  Co.  v. 
Hynson  (Tex.),  29  R.  R.  R.  599,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  599; 
first  foot-note  of  Louisville  &  N.  R.  Co.  v.  Clark  (Ky.),  29  R.  R.  R. 
595,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  595;  eighth  head-note  of  McDuffce's 
Adm'x  V.  Boston  &  M.  R.  R.  (Vt.),  29  R.  R.  R.  467,  52  Am.  &  Eng. 
R.  Cas.,  N.  S.,  467. 
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ciently  long  time  for  its  discovery  and  adequate  correction,  and  that 
the  company  had  been  negligent  in  that  regard. 

Master  and  Servant — Injuries  to  Servant — Duty  to  Inspect.! — A 
master  may  only  relieve  himself  from  liability  for  defects  in  the 
place  to  work  by  adequate  inspection  and  repair. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Personal  injury  action  by  Andrew  McConnell  against  the  Penn- 
sylvania Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

On  motion  for  a  new  trial,  Ferguson,  J.,  filed  the  following 
opinion : 

"The  plaintiff  was  employed  by  Archibald  Baxter  as  a  stone 
mason  in  the  erection  of  certain  houses  in  the  southern  part  of 
Philadelphia.  Stone  for  the  use  of  the  plaintiff  and  his  men  was 
delivered  to  Baxter  on  the  cars  upon  a  siding  near  the  building 
operation.  This  stone  was  unloaded  from  the  cars  by  the  employ- 
ees of  Baxter.  On  June  7,  1898,  the  plaintiff  complained  to  Bax- 
ter that  the  stone  was  not  being  unloaded  fast  enough  to  keep  his 
(plaintiff's)  men  busy,  and,  after  some  discussion  of  the  difficulty 
of  providing  additional  men  to  unload  the  cars,  the  plaintiff  ex- 
pressed his  intention  of  going  on  the  car  and  helping,  to  which 
Baxter  gave  his  consent.  While  on  the  car  the  plaintiff's  foot 
went  through  an  opening  in  the  floor  of  the  car,  and  injury  re- 
sulted. There  was  evidence  that  there  was  a  hole  in  the  floor  of 
the  car  which  had  been  patched  by  a  piece  of  rotten  board,  about 
an  inch  thick,  which  board  broke,  part  of  it  remaining  over  the 
hole,  and  part  falling  to  the  ground  underneath  the  car.  If  from 
this  evidence  the  jury  found  the  cause  of  the  accident  was  the 
breaking  of  a  board  placed  over  a  hole  in  the  floor  of  the  car, 
there  was  sufficient  evidence  to  sustain  the  finding.  The  jury 
rendered  a  verdict  for  the  plaintiff  of  $4,333.  Upon  the  motion 
for  judgment  for  the  defendant  or  for  a  new  trial  a  number  of 
reasons  were  advanced,  and  for  convenience  they  will  be  consid- 
ered in  the  order  in  whifch  they  were  argued. 

"It  is  contended  there  is  a  material  variance  between  the  alle- 
gata and  probata.  The  allegation  in  the  statement  is  the  effect 
that  the  company  defendant  permitted  the  car  to  become  so  out  of 
repair  that,  while  the  plaintiff  was  lawfully  engaged  thereon  the 
floor  broke.  The  defendant  contends  that  the  evidence  upon  the 
trial  was  clearly  to  the  effect  that  some  sort  of  repair  had  been 
made  by  placing  a  board  over  a  hole  in  the  floor,  and  that  it  was 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree 
of  care  required  of  a  railroad,  as  an  employer,  in  furnishing  and 
maintaining  a  safe  place  to  work,  see  second  paragraph  of  first  foot- 
note of  Booth  V,  St.  Louis,  etc.,  Ry.  Co.  (Mo.),  32  R.  R.  R.  119, 
55  Am.  &  Eng.  R.  Cas.,  N.  S.,  119. 
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this  board  which  broke,  permitting  the  plaintiff  to  fall  into  the 
hole,  and  that  this  constitutes  a  different  cause  of  action  from  the 
one  alleged  in  the  statement.  The  case  of  Mahoney  v.  Transit 
Company,  214  Pa.  180,  63  Atl.  429,  is  cited  as  authority  upon  this 
point.  In  that  case  the  negligence  of  the  defendant  as  alleged  in 
the  declaration  was  substantially  that  the  defendant  had  stopped 
the  car  at  an  i^nsafe  place.  The  trial  judge,^  however,  instructed  the 
jury  that  under  the  facts  of  that  case  the  act  of  the  company  in 
stopping  the  car  where  it  did  was  not  negligence,  and  should 
be  eliminated  from  the  case,  but  he  permitted  the  jury  to 
consider  whether  or  not  the  company  was  negligent  in  not 
maintaining  chains  upon  the  side  of  the  car  to  protect  the  pas- 
sengers and  prevent  them  from  getting  off.  This  being  the 
negligence  which  the  jury  were  permitted  to  consider,  and  not 
having  been  alleged  as  negligence  in  the  statement,  the  Supreme 
Court  held  the  variance  to  be  so  material  that  judgment  for  the 
plaintiff  entered  in  the  court  below  was  reversed  by  the  Supreme 
Court  without  a  venire. 

"We  are  of  the  opinion  that  there  is  not  such  a  substantial  vari- 
ance in  the  case  at  bar  as  would  have  justified  the  trial  judge  in 
withdrawing  #a  juror  upon  the  motion,  when  it  was  made  at  the 
trial,  or  which  would  justify  us  in  entering  judgment  upon  this 
motion.  The  cause  of  action  is  substantially  the  same  in  the  alle- 
gation and^in  the  proofs.  To  say  that  a  floor  is  out  of  repair  and 
breaks  is  sufficiently  precise  to  give  the  defendant  a  clear  idea  of 
the  cause  of  the  plaintiff's  action,  and  it  may  well  be  said  that  a 
hole  in  the  floor  would  certainly  justify  the  formal  allegation  that 
the  car  was  out  of  repair,  and  if  that  hole  still  existed,  but  vras 
covered  by  an  inadequate  and  an  insufficient  covering,  the  floor 
would  still  remain  out  of  repair.  When  the  plaintiff  alleged  that 
the  floor  broke,  the  language  is  sufficiently  comprehensive  to  cover 
a  break  in  the  original  floor,  or  a  brake  in  an  inadequate  patching 
of  that  floor.  For  all  practical  purposes,  if  a  piece  of  wood  was 
put  over  a  hole  in  the  floor,  that  piece  of  wood  would  properly  be 
said  to  constitute  the  floor,  and  it  is  not  therefore  inconsistent 
with  the  allegation  in  the  statement  that  the  floor  broke,  if  the 
plaintiff  proved  that  the  patch  over  the  hole  in  the  floor  broke. 
We,  therefore,  are  of  opinion  that  the  variance  alleged  is  not  a 
substantial  one,  if  there  is  any  at  all,  and  there  is  nothing  in  the 
contention  which  will  avail  the  defendant. 

"The  second  point  suggested  by  the  defendant  was  that  the 
plaintiff  had  no  duty  upon  the  car.  It  was  not  part  of  his  work 
for  his  master  to  go  there,  and  he  was  a  pure  volunteer,  and 
one  to  whom  the  company  defendant  owed  no  duty.  Various  de- 
cisions are  cited  in  support  of  this  contention.  Flower  v.  Railroad 
Company,  69  Pa.  210,  8  Am.  Rep.  251 ;  Gillen  v.  Rowley,  134  Pa. 
209,  19  Atl.  504;  Wischam  v,  Richards,  136  Pa.  109,  20  Atl.  532, 
10  L.  R.  A.  97,  20  Am.  St.  Rep.  900;  Artz  v.  Lit,  198  Pa,  519,  48 
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Atl.  297.  We  have  examined  these  cases  with  care,  and,  conceding 
that  a  volunteer,  or  one  who  assists  a  servant  at  the  request  of  the 
servant,  cannot  hold  the  master  responsible  for  injuries  received, 
we  do  not  see  that  these  cases  apply  to  the  situation  disclosed  at 
bar.  The  authorities  are  carefully  considered  in  the  case  of 
Wischam  v.  Richards,  and  in  that  opinion  it  is  clearly  indicated 
that  one  who  assists  in  the  delivery  of  his  own  goods  is  not  placed 
in  the  position  of  a  fellow  servant,  and  subject  to  the  principles 
of  law  governing  the  negligence  of  a  fellow  servant.  In  the  case 
at  bar  the  plaintiff  was  not  assisting  the  servants  of  the  railroad 
company.  The  stone  was  not  unloaded  by  the  railroad  com- 
pany's servants,  but  the  car  was  placed  upon  the  siding 
with  the  expectation  and  understanding  of  both  the  railroad 
company  and  Baxter  that  Baxter  was  to  prdvide  the  laborers  to 
unload  the  car.  When  the  defendant  placed  the  car  upon  the 
siding  with  that  understanding,  there  was  an  implied  assurance 
that  the  car  was  reasonably  safe  for  the  servants  of  Baxter  to 
enter  thereon  for  the  purpose  of  unloading  the  stone,  and  they 
were  not  bound  to  make  an  inspection  of  the  floor  of  the  car  to 
see  if  it  was  substantial  enough  to  sustain  their  weight.  The 
plaintifJ  had  an  interest  in  the  unloading  of  the  stone.  He  tes- 
tified that  it  was  his  duty  to  be  there,  but  the  mere  use  of  the 
word  'duty'  upon  his  part  did  not  necessarily  establish  the  fact. 
However,  it  appeared  that  the  plaintiff  had  need  of  the  stone; 
that  his  laborers  were  waiting  to  set  it;  that  Baxter  was  insuffi- 
ciently furnished  with  laborers  at  that  time,  and  with  Baxter's 
consent  the  plaintiff  boarded  the  car  to  assist  in  the  unloading, 
having  a  direct  personal  and  financial  interest  in  expediting  the 
work.  The  fact  that  he  was  not  directly  paid  wages  for  such  un- 
loading cannot  be  held  to  be  the  test  as  to  the  lawfulness  of  his 
position  upon  the  car,  and  we,  therefore,  must  hold  that  he  was 
not  a  volunteer  in  the  sense  of  the  decisions  cited. 

"It  is  further  contended,  however,  that  if  the  plaintiff  was  not 
a  volunteer,  he  was  in  the  position  of  an  employee  under  the 
provisions  of  the  act  of  April  4,  1868  (P.  L.  58).  We  will  as- 
sume that  the  repeal  of  the  act  of  1868  as  affected  by  the  act  of 
1907  (P.  L.  522)  does  not  apply  to  the  present  case,  and  under 
the  act  of  1868  the  plaintiff  has  no  greater  right  as  against  the 
railroad  company  than  he  would  have  had  he  been  an  employee 
of  that  company.  But  the  act  of  1868  would  not  prevent  a  re- 
covery by  an  employee  in  this  case  if  the  defendant  had  been 
negligent.  It  is  not  necessary  to  cite  authority  to  sustain  a  con- 
tention that  a  servant  has  a  right  to  presume,  and  act  upon  the 
presumption,  that  his  master  has  performed  every  duty  incum- 
bent upon  him,  and  that  the  place  to  work  is  safe  and  reasonably 
adequate,  that  dangerous  things  are  properly  secured,  and  that 
proper  repairs  or.  supports  or  supplies  have  been  provided.  The 
cases  cited  by  the  defendant  (Wannamaker  v.  Burke,  111  Pa. 


\ 


88         Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

McConnell  v,  PeniiBylvania  R.  Co 

423,  2  Atl.  500,  Hoffman  v.  Clough,  124  Pa.  505,  17  Ad.  19, 
Walton  V.  Bryn  Mawr  Hotel  Company,  160  Pa.  3,  28  Atl.  438, 
and  Nemier  v.  Riter,  179  Pa.  557,  36  Atl.  335),  do  not  apply  to  a 
situation  such  as  is  disclosed  in  the  present  case. 

"It  is  further  contended  that  it  is  not  enough  to  show  the  hap- 
pening of  an  accident;  the  cause  of  the  accident  due  to  a  negli- 
gent act  must  be  affirmatively  established.    As  an  abstract  prop- 
osition of  law  that  is  true,  but  we  are  of  opinion  that  the  situa- 
tion as  disclosed  upon  the  car  in  question  was  sufficient  to  do  more 
than  show  the  happening  of  an  accident.   The  happening  of  the 
accident  was  shown,  and  the  manner  thereof.    If  the  floor  in  its 
original  state  had  broken  through  with  the  plaintiff,  it  would 
probably  be  incumbent  upon  the  plaintiff  to  show  how  long  the 
condition  existed,  and  that  by  the  exercise  of  reasonable  care  the 
railroad  company  could  have  discovered  it,  but,  if  the  jury  believed 
that  the  hole  existed  for  an  appreciable  time  before  the  accident, 
and  that  some  persons,  whether  employees  of  the  railroad  com- 
pany or  strangers,  had  placed  a  board  as  an  insufficient  and  inse- 
cure repair  to  that  hole,  they  were  warranted  in  drawing  an  infer- 
ence, if  they  chose  to  do  so,  that  the  defect  had  existed  a  sufficiently 
long  time  for  its  discovery  and  adequate  correction.     It  must  be 
borne  in  tnind  that  the  car  was  in  the  custody  and  under  the  con- 
trol of  the  defendant  up  to  the  morning  it  was  placed  upon  the 
siding;  and,  if  under  such  circumstances  the  jury  inferred  negli- 
gence from  the  condition  of  the  floor,  we  cannot  say  they  were 
not  justified  in  so  doing.   In  this  connection  the  case  of  Marsh  z/. 
R.  R.  Co.,  206  Pa.  558,  56  Atl.  52,  seems  to  be  in  point.    In 
that  case  it  was  contended  the  plaintiff  had  proved  no  more 
than  the  fact  of  the  accident,  and  had  failed  to  prove  negligence. 
But  the  evidence  showed  that  the  boiler  (which  had  exploded) 
was  of  insufficient  thickness  in  places,  and,  that  condition  being 
described  in  detail,  the  Supreme  Court  said:  'The  testimony  of 
these  two  witnesses  is  not  merely  as  to  a  theory  of  what  might 
have  caused  the  explosion,  but  is  a  recital  of  facts  which,  if  be- 
lieved by  the  jury,  sustain  the  plaintiff's  allegation  that  the  de- 
fendant was  negligent  in  placing  its  fireman  on  a  locomotive  sup- 
plied with  an  old,  worn,  defective,  unsafe,  and  dangerous  boiler. 
Further  discussion  cannot  make  it  plainer  that  there  was  testi- 
mony which  the  court  was  bound  to  submit  to  the  jury  in  sup- 
port of  the  specific  negligence  charged  against  the  defendant, 
and,  though  the  jury  might  very  fairly  have  found  from  the  tes- 
timony   offered    by    the    defendant,    that    its    theory    of  the 
cause  of  the  explosion  was  the  correct  one,  the  question    was 
exclusively  for  their  determination,  and  their  finding  as  to  it  can- 
not be  disturbed.'    There  is  a  line  of  cases,  of  which  Dickerson 
V.  Central  R.  R.  Co.  of  N.  J.,  189  Pa.  567,  42  Atl.  299,  Mixter 
V.  Imperial  Coal  Co.,  152  Pa.  395,  25  Atl.  587,  and  Phila.  &  Read- 
ing R.  R.  Co.  V,  Hughes,  119  Pa.  301,  13  AtL  268,  are  illustra- 
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tions,  in  which  a  chain  breaks,  or  a  bolt  slips  off,  without  any 
evidence  to  show  when  or  how  the  thing  occurred,  or  that  there 
was  opportunity  of  discovery  by  the  master,  no  matter  how  care- 
ful the  system  of  inspection ;  but  such  cases  do  not  seem  to  apply 
to  a  case  in  which  the  floor  of  a  car  bore  the  evidence  of  some- 
thing done  from  which  a  jury  could  infer  an  improper  or  im- 
perfect repair. 

**The  defendant,  however,  contends  if  negligence  was  proved, 
it  was  the  negligence  of  a  fellow  servant,  and  there  can  be  no  re- 
covery. It  is  argued  if  the  car  had  been  repaired  by  the  com- 
pany's servants,  and  improperly  repaired  without  knowledge  of 
the  superior  officers  of  the  company,  that  that  improper  repair 
was  an  act  of  a  fellow  servant,  or  if  the  failure  to  discover  the 
improper  condition  of  the  car  was  due  to  improper  inspection, 
that  was  likewise  the  negligence  of  a  fellow  servant,  in  that  the 
inspector  would  necessarily  be  held  to  be  a  fellow^  servant.  The 
logic  of  these  contentions  would  necessarily  be  that  in  no  event 
could  the  company  be  held  to  be  responsible  for  such  a  condition 
as  existed  in  this  case.  If  the  company's  servants  did  not  repair, 
it  is  argued  that  they  are  not  liable,  and  if  the  company's  serv- 
ants did  repair,  though  inadequately,  the  company  is  not 
liable.  We  cannot  assent  to  such  a  contention.  The 
contention  that  if  repairs  wer.e  improperly  made,  the  negligence 
was  that  of  a  fellow  servant  is  not  supported  by  authority.  In 
Penna.  &  New  York  Canal  &  R.  R.  Co.  v.  Mason,  109  Pa.  296, 
58  Am.  Rep.  722,  an  engineer  and  fireman  were  killed  by  the  ex- 
plosion of  the  boiler  of  the  locomotive  on  which  they  were  at 
work.  Shortly  before  the  accident  the  locomotive  had  been  re- 
paired. The  court  was  asked  to  charge  the  jury  that  the  work- 
men who  repaired  the  boiler  were  fellow  servants,  and  for  that 
reason  there  could  be-no  recovery.  The  court  refused  so  to 
charge,  and  the  Supreme  Court  approved  the  ruling,  using  this 
language:  *We  think  this  answer  accords  with  the  general  tenor 
of  our  Pennsylvania  decisions ;  and,  unless  we  propose  a  new  de- 
parture, and  conclude  that  the  servant  is  to  have  no  protection 
whatever  from  the  carelessness  of  his  master,  we  must  support 
this  ruling  of  the  court  below.  How  a  boiler-maker,  employed  in 
a  machine  shop  can  be  regarded  as  a  co-employee  with  a  fireman 
and  an  engineer  engaged  in  running  a  locomotive  on  a  railroad, 
in  the  sense  of  making  the  latter  responsible  for  the  negligence 
of  the  former,  is  something  that    is    difficult    to    understand.' 

"Neither  can  we  assent  to  the  proposition  that,  if  there  was  a 
defective  inspection,  the  plaintiff  cannot  recover,  because  the 
negligence,  if  it  existed,  was  that  of  a  fellow  servant;  that  is  to 
say,  the  inspector.  In  Phila.  &.  Reading  R.  R.  Co.  v.  Hughes, 
119  Pa.  301,  13  Atl.  286,  it  was  held,  if  the  company  employed 
competent  and  skillful  persons  for  the  purpose  of  inspection,  and 
afforded  them  reasonable  opportunities  and  facilities  for  the  work 
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under  proper  instructions,  the  company  will  not  ordinarily  be 
'liable  for  the  negligent  performance  of  the  work  by  their  em- 
ployees to  a  fellow  employee,  'unless  the  company  knew,  or  by  or-  • 
dinary  diligence  ought  to  have  known,  of  the  defective  manner  in 
which  the  inspection  was  conducted/  In  that  case  it  was  intimated 
that  a  brakeman  and  a  car  inspector  were  fellow  servants,  yet  the 
court  added  to  that  intimation:  *But  whilst  the  performance  of 
the  duty  of  inspection  must  necessarily  be  -committed  to  the  em- 
ployees, the  general  regulation  is  on  the  hands  of  the  company, 
and  it  is  the  duty  of  the  company  to  provide  suitable  persons,  in 
sufficient  numbers,  at  proper  places,  with  reasonable  opportuni- 
ties to  accomplish  the  work.*  And,  further,  the  court  in  com- 
menting on  the  facts  of  the  case  before  it,  said:  'Whether  this 
provision  of  the  company  [for  inspection],  in  view  of  the  heavy 
grades  along  the  road  and  the  number  of  cars  inspected,  was  a 
reasonably  adequate  one  would,  if  the  question  were  material, 
be  for  the  determination  of  the  jury/ 

"In  the  Hughes  Case  the  judgment  was  reversed,  tiot  upon  tlie 
ground  of  inspection,  but  for  the  reason  that  the  plaintiff  had 
failed  to  prove  the  cause  of  the  accident,  and  from  that  case  we 
take  it  to  be  established  that,  if  there  be  a  negligent  inspection, 
or  an  inadequate  one  under  the  circumstances  of  the  case,  the  jury 
is  to  determine  the  fact  with  the-  other  facts  in  the  case.  This 
view  is  supported  by  the  case  of  Marsh  v.  R.  R.  Co.,  206  Pa. 
558,  56  Atl.  52,  which  was  a  case  of  a  boiler  exploding  on  a  loco- 
motive. In  that  case  the  court  said :  'Whether  the  appellant  [the 
railroad  company]  had  discharged  its  full  duty  to  the  deceased 
by  furnishing  reasonably  safe  and  suitable  appliances  for  the 
work  to  be  done,  and,  by  having  the  boiler  regularly  and  carefully 
inspected,  and  having  made  all  proper  repairs  tfiereto,  was  a 
question  for  the  jury.  If  the  inspections  were  carelessly  made 
by  the  inspector,  the  court  properly  held  that  the  latter's  careless- 
ness was  not  that  of  a  co-employee  of  the  deceased.' 

"It  is  the  duty  of  the  master  to  provide  a  reasonably  safe 
place  in  which  his  servants  are  to  work.  Such  dangers  as  are 
incident  to  the  work  are  supposed  to  have  been  taken  into  con- 
sideration by  the  servant ;  but,  where  the  place  itself  is  unsafe  by 
reason  of  defects,  the  master  may  only  relieve  himself  by  adequate 
inspection  and  repair.  This  is  his  duty,  and  it  may  be  discharged 
only  by  performance.  Lewis  v.  Seifert,  116  Pa.  628,  11  Atl.  514, 
2  Am.  St.  Rep.  631.  'Nor  are  those  agents  who  are  charged  with 
the  business  of  supplying  the  necessary  machinery  to  be  regarded 
as  fellow  servants,  but  rather  as  charged  with  the  duty  which  the 
master  owes  to  the  servant,  and  the  neglect  of  such  agent  is  to 
be  regarded  as  the  neglect  of  the  master.  So  is  the  employer 
equally  chargeable  whether  the  failure  is  found  in  the  original 
tool  or  machine,  or  in  a  subsequent  want  of  repair  by  which  it 
becomes  dangerous.'   Canal  &  Railroad  Company  v.  Mason,  109^ 
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Pa.  296,  58  Am.  Rep.  722.    In  Finnerty  v.  Buraham,  205  Pa. 
305,  54  Atl.  996,  the  court  said  the  master's  duty  does  not  end 
with  furnishing  reasonably  safe  appUances  and  machinery.  'The 
law  imposes  upon  him  the  further  obligation  of  using  reasonable 
care  to  keep  such  place  of  work  and  such  instrumentalities  in  a 
reasonably  safe  condition,  and  this  of  course  is  to  be  accomplished 
by  a  proper  and  timely  inspection  for  defects  and  the  repair 
thereof.   In  the  case  of  structural  defects  knowledge  thereof  by 
the  master  will  be  inferred,'    In  Elkins  v,  Pennsylvania  Railroad 
Company,  171  Pa.  121,  33  Atl.  74,  a  brakeman  was  injured  by 
reason  of  a  defect  in  the  step  of  a  freight  car  on  which  he  was 
attempting  to  get  in  the  performance  of  the  duty  of  his  employ- 
ment. The  car  belonged  to,  and  was  in  the  yard  of,  the  Atlantic 
Refining  Company,  and  the  brakeman  was  in  the  employ    of 
the  Pennsylvania  Railroad  Company,  and  had  been  sent  into  the 
yard  to  shift  the  car.    In  the  opinion  of  the  Supreme  Court  the 
language  of  Justice  Dean  in  Dooner  v.  Canal  Company,  164  Pa. 
17,  30  Atl.  269,  was  quoted  as  follows :  *The  measure  oiE  duty  of 
the  receiving  road  as  to  cars  turned  over  to  it  for  transportation 
by  connecting  roads  is  settled  by  many  cases.  It  is  bound  to  make 
such  inspection  as  the  nature  of  the  transportation  requires,  and 
^  if  it  pass  and  haul  cars  faulty  in  construction,  or  dangerously  out 
of  repair,  it  is  answerable  to  its  own  employees  who  are  thereby 
mjured.   The  many  cases,  both  in  England  and  in  this  country, 
which  sustain,  in  substance,  this  proposition  are  cited  in  Patter- 
son's Railway  Accident  Law,  p.  309.'   The  opinion  then  proceeds 
to  say:  'If  the  defendant  company  is  responsible  to  its  employees 
for  the  condition  of  the  cars  it  receives  for  transportation  over  its 
own  lines,  why  is  it  not  so  for  the  condition  of  the  cars  it  requires 
them  to  shift  from  one  place  to  another  on  the  tracks  and  in  the 
yard  of  the  refining  company?    It  is  not  the  ownership  of  the 
cars,  or  of  the  line  on  which  they  are  moved,  that  imposes  the  lia- 
bility upon  the  company,  but  it  is  the  handling  or  shifting  of  them 
by  its  orders.    The  defendant  company  was  not  bound  to  shift 
the  cars  in  the  yard  of  the  refining  company  without  a  previous 
inspection  of  them.    If  the  latter  refused  to  allow  an  inspection, 
the  former  could  have  properly  declined  to  engage  in  the  work 
of  shifting  them.   But  having  done  the  work,  it  is  responsible  to 
its  employees  for  injuries  caused  by  the  unsafe  condition  of  the 
cars  they  were  required  to  handle.' 

**The  case  at  bar  seems  to  be  very  similar  to  the  case  of  Phila. 
&  Reading  Railroad  Co.  v.  Ruber,  128  Pa.  63,  18  Atl.  334,  5  L. 
R.  A.  439,  in  which  a  brakeman  was  injured  in  braking  a  car 
upon  which  he  had  not  been  before,  the  brake  having  slipped  and 
the  brakeman  being  killed.  There  was  no  evidence  that  either  the 
deceased  or  defendant  had  any  previous  knowledge  of  the  defect, 
which  was  of  such  a  character  that  a  proper  inspection  would  have 
disclosed  it.  It  was  held  that  the  deceased  had  a  right  to  presume 
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the  brake  was  in  safe  condition,  and  it  was  for  the  jury  to  say 
whether  the  defect  was  such  as  the  defendant  should  have  known 
of,  the  Supreme  Court  saying:  *But  here  the  testimony  was  very 
abundant  that  the  company  enforced  a  system  of  daily  inspection 
of  all  cars  at  the  place  of  this  accident;  and,  if  this  had  been 
thorough,  the  defect  in  this  brake  should  have  been  discovered/ 

"From  these  authorities  we  conclude  that  the  plaintiff,  being 
lawfully  upon  the  car,  had  a  right  to  assume  that  the  flooring  was 
secure.  Being  in  the  position  of  an  employee,  the  railroad  com- 
pany was  bound  to  provide  him  with  a  reasonably  safe  place  in 
which  to  work ;  and,  if  there  was  a  defect  in  the  floor  which  could 
have  been  discovered  by  the  exercise  of  reasonable  care,  it  was 
the  duty  of  the  company  to  repair  it  before  the  plaintiff  was  per- 
mitted to  board  the  car.  If  on  the  evidence  presented  the  jury  be- 
lieved there  was  this  opportunity,  and  that  the  defendant  had  been 
negligent,  either  in  the  nondiscovery  of  the  condition  of  the  car, 
or  in  the  manner  of  the  repair  made,  they  had  the  right  to  so  find 
by  their  verdict.  On  the  whole  we  see  no  error  in  the  trial  of 
this  case  of  which  the  defendant  can  justly  complain.  The  trial 
judge  gave  to  the  defendant  the  benefit  of  a  statement  of  the  law 
on  the  subject  of  inspection  which  was  even  more  favorable  than 
it  was  entitled  to  under  the  decisions,  and  the  other  points  of  law 
were  presented  to  the  jury  in  a  fair  and  impartial  manner. 

"In  considering  the  motion  for  a  new  trial  it  must  be  borne  in 
mind  that  the  only  evidence  offered  by  the  defense  was  that  con- 
cerning the  movements  of  the  car  before  and  after  the  accident, 
and  of  the  system  of  inspection  in  operation.  There  was  evi- 
dence as  to  repairs  which  were  made  upon  this  car  in  January  of 
1898,  which  showed  that  a  certain  amount  of  new  flooring  was 
placed  in  the  car  at  that  time.  There  was  also  evidence  of  repairs 
made  to  the  car  in  September,  1898,  after  the  accident,  and  in  the 
list  of  repairs  made  at  that  time  there  is  no  mention  made  of  re- 
pairs to  the  floor.  There  was  evidence  of  the  fact  that  the  car 
was  at  Fifty-Second  street  two  days  after  the  accident;  and, 
while  there  is  no  aflfirmative  prpof  that  the  car  was  specially  ex- 
amined, there  is  proof  that  all  cars  were  examined,  and  that  no 
return  was  made  of  any  repairs  necessary  to  this  car  on  that  date. 
There  was  evidence  of  employees  of  the  company  who  testified 
that  no  reports  were  made  of  any  condition  about  the  car  requir- 
ing repairs  at  the  time  it  left  Betzwood  a  few  days  before  the 
accident,  but  most  of  this  evidence  is  of  a  negative  character,  it 
being  argued,  because  no  defects  were  reported,  that  none  existed ; 
but  the  witnesses  testified  entirely  from  memory  as  to  the  con- 
dition while  the  car  was  at  Betzwood,  10  years  before  the  day  of 
trial,  and,  to  the  inspection  before  the  accident,  the  last  time  the 
car  was  known  to  be  at  a  place  where  an  inspection  was  made  was 
on  May  24th,  and  the  evidence  that  it  was  inspected  was  merely 
the  fact  that  all  cars  were  inspected  at  that  place.   This  evidence 
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was  largely  from  the  records  of  the  company,  and  could  only  have 
been  offered  for  the  purpose  of  satisfying  the  jury  that  the  de- 
fendant had  discharged  its  duty.  As  a  part  of  the  evidence  in 
the  case,  it  was  for  the  jury  to  consider,  and  by  their  verdict  they 
have  declared  the  evidence  insuflScient. 

"We  cannot  say  that  the  jury  were  not  warranted  in  drawing 
the  inference  that  the  defendant  was  negligent  in  this  case;  nor 
can  we  say  that  the  plaintiff  was  not  lawfully  engaged  upon  the 
car  at  the  time  of  the  accident.  Therefore  the  verdict  should  not 
be  disturbed. 

"The  motion  for  judgment  non  obstante  veredicto  is  over- 
ruled.  The  motion  for  a  new  trial  is  also  overruled." 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown^  Mestrezat, 
Potter,  Elkin,  and  Stewart,  JJ. 

John  Hampton  Barnes,  for  appellant. 

Thomas  A.  Fahy  and  Walter  Thomas  Fahy,  for  appellee. 

Per  Curiam.  The  judgment  is  affirmed,  for  the  reasons  stated 
in  the  opinion  of  the  learned  judge  of  the  common  pleas. 


Ferryman  v,  Chicago  City  Ry.  Co. 

(Supreme  Court  of  Illinois,  Oct.  26,  1909.     Rehearing  Denied  Dec.  8, 

1909.) 

[89  N.  E.  980.] 

Negligence — Imputed  Negligence — Infants.* — Negligence  of  a 
mother  in  permitting  a  child  four  years  old  co  go  out  in  the  street, 
whereby  he  was  injured,  and  negligence  of  a  brother  of  such  child 
in  not  taking  care  of  him  while  on  the  street,  cannot  be  imputed 
to  the  child. 

Negligence — Injuries  to  Infant — Imputed  Negligence — Instruc- 
tions.— An  instruction,  in  an  action  for  injuries  to  an  infant  four 
years  old  by  being  struck  by  a  street  car,  that  the  negligence  of  the 
mother  in  permitting  plaintiff  to  go  on  the  street,  or  the  negligence 
of  his  brother  in  not  taking  care  of  him  while  on  the  street,  could 
not  be  charged  against  plaintiff,  and  "it  is  not  a  defense  to  the  suit," 
is  not  erroneous,  in  that  by  the  use  of  the  quoted  words  the  jury 
^erc  authorized  to  find  against  defendant,  though  the  negligence  of 
the  brother  was  the  proximate  cause  of  the  injury,  where  other  in- 
structions given  based  liability  on  proof  of  negligence  which  must 
be  the  proximate  cause  of  the  injury. 

*Sec  fiecend  foot-note  of  Miles  v.   St.  Louis,  etc.,  R.  Co.   (Ark.)^ 
^i  R.  R.  R.  184,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  184, 
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Negligence  —  Definition  —  In8tnictions.t — An  instruction  defining 
"negligence"  as  the  omission  to  do  something  which  a  reasonable 
man,  guided  by  those  ordinary  considerations  which  ordinarily  reg- 
ulate human  affairs,  would  do,  or  the  doing  of  something  which  a 
prudent  and  reasonable  man  would  not  do,  is  substantia'lly  correct. 

Street  Railroads— 'Injuries  to  Infant — Instructions. — In  an  action  for 
injuries  to  an  infant  run  down  by  a  street  car,  a  requested  instruc- 
tion that  if  plaintiff  ran  into  the  side  of  the  car,  and  if  the  car  did 
not  run  into  the  plaintiff,  defendant  was  not  guilty,  was  properly  re- 
fused, as  the  injury  might  have  been  caused  by  the  act  of  the  grip- 
man  in  looking  to  one  side,  by  reason  of  which  he  did  not  see  the 
child  as  he  should,  of  which  there  was  evidence  in  the  case. 

Street  Railroads — Injuries  to  Infant — Negfigence  of  Gripman4— 
Where  an  infant  of  tender  years  stood  still  a  sufficient  distance  from 
a  street  car  track  to  enable  the  car  to  pass  him  without  coming  in 
contact  with  him,  and  there  was  nothing  in  his  action  which  indi- 
cated to  the  gripman  that  he  was  about  to  cross  the  track  in  front  of 
the  approaching  car,  and  without  warning  he  suddenly  and  unex- 
pectedly started  to  cross  in  front  of  the  car  and  was  injured,  there 
could  be  no  recovery. 

Street  Railroads — Injuries  to  Infant — Negligence  of  Gripman4 — But 
where  it  was  reasonably  apparent  to  the  gripman  that  the  infant  in- 
tended to  cross  in  front  of  the  car,  and  the  gripman  recklessly  and 
negligently  failed  to  stop  the  car,  and  ran  against  the  infant,  or  the 
infant,  by  reason  of  such  conduct,  was  brought  into  collision  with 
the  car,  the  infant  could  recover. 

Street  Railroads — Injuries  to  Infant — Negligence  of  Gripman.^— 
Where  the  gripman  failed  to  discover  the  intention  of  the  infant  to 
cross  in  front  of  his  car,  because  his  attention  was  distracted  by  a 
disturbance  on  an  adjoining  corner,  and  in  consequence  of  such  in- 
attention the  infant  is  injured,  the  street  railroad  company  is  liable, 
though  the  front  of  the  train  had  passed  the  infant  and  the  infant 
ran  against  the  side  of  the  car. 

Street  Railroads — Injuries  to  Infant — Evidence. — Where  in  an  ac- 
tion* for  injuries  to  an  infant  by  a  street  car  while  he  was  crossing 
the  street  diagonally  it  was  shown  that  the  car  running  south  stopped 
at  a  street  north  of  where  the  accident  occurred,  and  stopped  imme- 

tFor  the  authorities  in  this  series  on  the  subject  of  definitions  of 
negligence,  see  first  foot-note  of  Schulte  v.  Louisville  &  N.  R.  Ca 
(Ky.),  29  R.  R.  R.  203,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  203;  seventh 
head-note  of  Harrington  v.  Butte,  etc.,  Ry.  Co.  (Mont.),  29  R.  R.  R. 
172,  52  Am.  &  Eng.  R.  Cas..  N.  S.,  172;  third  foot-note  of  Louisville 
&  N.  R.  Co.  V.  Roth  (Ky.),  32  R.  R.  R.  610,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  610. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  those  in  charge  of  street  cars  to  avoid  injuring  children  in 
streets,  see  second  paragraph  of  first  foot-note  of  Birmingham  Ry., 
etc.,  Co.  V.  Jones  (Ala.),  27  R.  R.  R.  781,  50  Am.  &  Eng.  R.  Cas..  N. 
S.,  781. 
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tiiatcly  after  the  injury,  and  the  distance  between  the  place  of  stop- 
ping and  where  the  accident  occurred  was  less  than  100  feet,  evidence 
that  the  gripman  was  looking  away  "after  the  car  started"  was  ma- 
terial, because  of  the  shortness  of  the  distance,  no  matter  when  he 
looked  away,  up  to  the  time  of  the  accident. 

Appeal  from  Appellate  Court,  First  District,  on  Appeal  from 
Superior  Court,  Cook  County;  Albert  C.  Barnes,  Judge. 

Action  by  Francis  Ferryman,  a  minor,  against  the  Chicago  City 
Railway  Company.  From  a  judgment  of  the  Appellate  Division 
(145  111.  App.  187)  affirming  a  judgment  for  plaintiff,  defendant 
appeals.   Affirmed. 

John  B.  Kehoe  and  C.  Le  Roy  Brown,  for  appellant. 
James  C.  McShanc,  for  appellee. 

Hand,  J.  This  was  an  action  on  the  case  commenced  by  the 
appellee  against  the  appellant,  in  the  superior  court  of  Cook  coun- 
t\\  to  recover  damages  for  a  personal  injury  alleged  to  have  been 
sustained  by  the  appellee  through  the  negligence  of  the  appellant. 
The  jury  returned  a  verdict  for  the  sum  of  $9,000  in  favor  of  the 
appellee,  upon  which  judgment  was  rendered,  which  judgment 
was  affirmed  by  the  Appellate  Court  for  the  First  District,  and  a 
further  appeal  has  been  prosecuted  to  this  court. 

The  case  was  tried  upon  a  declatation  containing  one  count, 
which,  in  substance,  alleged:  That  on  the  28th  day  of  August, 
1905,  the  defendant  was  possessed  of  and  was  operat- 
ing a  certain  street  railway  extending  longitudinally  upon 
and  along  State  street,  one  of  the  public  streets  of  the 
city  of  Chicago,  upon  which  railway  it  then  and  there  operated 
certain  street  cars ;  that  the  plaintiff  was  then  and  there  a  minor 
of  tender  years,  to  wit,  four  years  of  age,  and  was  then  and  there 
traveling  westwardly  across  said  railway  tracks  upon  said  State 
street,  between  Taylor  street  and  Harmon  court,  in  said  city,  and 
while  so  doing,  and  while  in  the  exercise  of  such  care  as  was 
reasonably  to  be  expected  of  one  of  his  years  and  intelligence, 
the  defendant,  through  certain  of  its  servants,  then  and  there 
managed  said  street  cars  in  such  reckless,  careless,  and  negligent 
manner  that  the  same  then  and  there  "ran  against  or  was  brought 
into  collision"  with  the  plaintiff,  and  he  was  then  and  there 
knocked  down  and  run  over  by  said  streets  cars,  and  his  right  foot 
was  run  over  and  so  crushed,  broken,  and  mangled  as  to  require 
amputation,  whereby  he  suffered  great  injury,  etc. 

The  evidence  was  conflicting,  but  fairly  tended  to  show :  That 
the  appellant  was  operating  a  double-track  street  railway  in  State 
street,  in  the  city  of  Chicago;  that  State  street  runs  north  and 
south ;  that  the  south-bound  cars  run  upon  the  west  track  and  the 
north-boimd  cars  upon  the  east  track;  that  Taylor  street  runs 
into  State  street  from  the  west  and  Harmon  court  runs  into  State 
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street  from  the  east  but  neither  of  said  streets  crosses  State  street; 
that  Taylor  street,  where  it  terminates  at  State  street,  is  204  feet 
north  of  where  Harmon  court  terminates  at  State  street;  that 
the  plaintiff,  at  the  time  of  his  injury,  was  about  four  years  of  age^ 
and  lived  with  his  parents,  who  reside  upon  the  west  side  of  State 
street,  a  short  distance  south  of  Taylor  street ;  that  there  was  a 
candy  store  located  upon  the  east  side  of  State  street,  a  few 
doors  north  of  Harmon  court ;  that  the  plaintiff,  in  company  with 
his  brother,  who  was  about  eight  years  of  age,  had  crossed  State 
street  from  their  home  to  said  candy  store;  that  about  4  o clock 
on  the  afternoon  of  the  injury  the  two  boys  started  to  recross  State 
street  from  the  candy  store  to  their  home ;  that  a  train  of  street 
cars  on  State  street,  consisting  of  a  grip  and  two  trailers,  coming 
from  the  north,  stopped  at  the  Taylor  street  crossing;  that  at 
about  the  time  the  train  started  south  from  the  Taylor  street  cross- 
ing the  boys  approached  the  railway  tracks  from  the  east,  in  State 
street;  that  the  larger  boy  ran  across  the  tracks  in  front  of  the 
approaching  cars;  that  the  plaintiff  approached  the  tracks,  but 
when  between  the  tracks  he  hesitated  and  momentarily  stopped, 
when  his  brother  motioned  to  him  and  called  to  him  to  come  on, 
when  he  started  to  run  across  the  tracks  and  was  struck  by  the 
fender  upon  the  front  of  the  grip  car  or  by  the  running  board 
thereon  and  was  knocked  down  and  thrown  under  the  grip  car, 
and  his  right  foot  was  crushed  so  as  to  necessitate  amputation 
of  his  leg  below  the  knee ;  that  the  cars,  at  the  time  of  the  accident, 
were  going  at  a  slow  rate  of  speed ;  that  as  the  cars  left  the  Taylor 
street  crossing  the  gripman  was  apparently  looking  west  and  north 
at  some  men  who  were  engaged  in  an  altercation  near  the  north- 
west corner  of  Taylor  and  State  streets  and  did  not  see  the  plain- 
tiff until  he  was  near  the  cars,  and  although,  when  the  approach- 
ing cars  were  a  few  feet  from  the  plaintiff,  he  hollered  at  the 
plaintiff  and  did  what  he  could  to  stop  the  cars,  he  could  not  stop 
them  in  time  to  prevent  a  collision  with  the  plaintiff. 

The  contention  of  the  appellant  is  that  the  plaintiff  was  stand- 
ing in  State  street,  east  of  the  tracks,  as  the  cars  approached  him 
from  the  north,  and  that  he  suddenly  and  without  warning  to 
the  gripman  ran  against  the  moving  grip  car  and  was  knocked 
down  and  was  injured. 

The  grounds  of  reversal  urged  in  this  court  are  tlie  giving  of 
the  twelfth  and  fourteenth  instructions  to  the  jury,  offered  upon 
behalf  of  the  appellee,  which  read  as  follows:  (12)  "The  court 
instructs  the  jury  that  even  if  you  believe,  from  the  evidence, 
that  the  plaintiff's  mother  was  guilty  of  negligence  in  permitting 
the  plaintiff  to  go  upon  the  street,  or  that  his  brother  was  guilty 
of  negligence  in  not  taking  proper  care  of  him  while  upon  the 
street,  still  such  negligence,  if  any,  upon  their  part,  cannot  be 
charged  against  the  plaintiff,  and  it  is  not  a  defense  to  this  suit." 
(14)  "The  jury  are  further  instructed  that  negligence  is  the  omis- 
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sion  to  do  something  which  a  reasonable  man,  guided  by  those 
ordinary  considerations  which  ordinarily  regulate  human  affairs, 
would  do,  or  the  doing  of  something  which  a  prudent  and  reason- 
able man  would  not  do."  And  the  refusal  of  the  twenty-third 
instruction  offered  on  behalf  of  the  appellant,  which  reads  as  fol- 
lows: (23)  **If  the  jury  believe,*  from  the  evidence,  that  plaintiff 
ran  into  the  side  of  the  car  in  question,  and  that  said  car  did  not 
strike  or  run  against  the  plaintiff,  but  that  the  said  plaintiff  ran 
against  and  struck  the  side  of  the  car,  then  the  jury  must  find  the 
defendant  not  guilty."  And  the  action  of  the  court  in  admitting 
evidence  over  its  objection. 

We  do  not  think  the  court  erred  in  giving  to  the  jury  appellee's 
twelfth  instruction.  The  jury  would,  we  think,  clearly  understand 
from  that  instruction  that  all  the  court  intended  to  inform  them 
thereby  was  that  the  negligence  of  the  brother  of  the  plaintiff,  if 
any,  in  taking  care  of  the  plaintiff  while  upon  the  street  could  not 
be  imputed  to  the  plaintiff ,i  and  such  is  the  settled  law  of  this  state. 
Chicago  City  Railway  Company  Co.  v.  Wilcox,  138  111.  370,  27  N. 
E.  899,  21  L.  R.  A.  76;  City  of  Pekin  v,  McMahon,  154  111.  141, 
39  N.  E,  484,  27  L.  R.  A.  206,  45  Am.  St.  Rep.  114;  Elgin,  Joliet 
&  Eastern  Railway  Co.  v.  Raymond,  148  111.  241,  35  N.  E.  729  \ 
Chicago  Citv  Railway  Co.  v.  Tuohy,  196  111.  410,  63  N.  E.  997,  L. 
R.  A.  270;  Richardson  v.  Nelson,  221  111.  254,  77  N.  E.  583.  The 
appellant  concedes  that  the  negligence  of  the  plaintiff's  brother 
could  not  be  imputed  to  him,  but  urges  that  the  jury,  by  the  use  of 
the  words  found  in  the  instruction,  "and  it  is  not  a  defense  to  this 
suit,"  would  be  likely  to  be  led  to  believe  that  although  they 
believed,  from  the  evidence,  that  the  action  of  the  brother  in  call- 
ing and  beckoning  to  the  plaintiff  to  cross  the  street  in  front  of  the 
approaching  cars,  and  not  the  negligence  of  the  gripman  in  failing 
to  observe  the  plaintiff  was  approaching  and  about  to  cross  the 
tracks  in  front  of  the  cars,  was  the  proximate  cause  of  the  injury, 
still  they  would  have  the  right  to  disregard  the  conduct  of  the 
brother  and  find  the  appellant  guilty,  and  as  the  instruction  stated 
the  n^ligence  of  the  brother  would  not  be  a  defense  to  the  suit, 
the  jury  might  have  been  misled  thereby,  and  it  should  not  have 
been  given.  It  is  also  contended  that  the  instruction  singled  out 
the  conduct  of  the  brother  while  upon  the  street,  and  informed  the 
jury  that  such  conduct  would  not  relieve  the  defendant  of  liability, 
which  was  not  permissible.  The  jury  were  repeatedly  informed 
by  other  instructions  given  to  them,  which  they  were  directed  to 
consider  as  one  series,  that  the  appellant  could  not  be  held  liable 
unless  it  had  been  proven  guilty  of  the  negligence  charged  in  the 
declaration  and  which  was  the  proximate  cause  of  plaintiff's  in- 
jury. We  cannot  agree  with  the  contention  of  the  appellant,  and 
are  of  the  opinion  that  the  court  did  not  err  in  giving  to  the  jury 
said  mstruction. 

34  R  R  R-7 
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It  IS  urged  that  the  court  erred  in  giving  to  the  jury  the  appel- 
lant's fourteenth  instruction,  in  this:  That  the  court  did  not 
properly  define  what  constitutes  actionable  negligence  therein. 
The  definition  of  "negligence"  therein  contained  has  been  ap- 
proved by  this  court  in  numerous  cases,  among  which  are  Chicago, 
Burlington  &  Quincy  Railroad  Co.  v.  Johnson,  103  111.  512,  Wolff 
Mfg.  Co.  V.  Wilson,  152  111.  9,  38  N.  E.  694,  26  L.  R.  A.  229,  and 
Pittsburgh,  Ft.  Wayne  &  Chicago  Railway  Co.  v,  Callaghan,  157 
111.  406,  41  N.  E.  909,  and  we  think  this  instruction  substantially 
correct — and  that  is  all  that  the  law  requires  in  an  instruction 
— and  that  it  could  not  have  misled  the  jury. 

We  are  also  of  the  opinion  that  the  court  did  not  err  in  declining 
to  give  to  the  jury  appellant's  twenty-third  instruction.  To  have 
given  that  instruction  would  have  been  ta  inform  the  jury  that  if 
they  believed  the  appellee  ran  into  the  sides  of  said  car  he  could 
not  recover,  regardless  of  the  fact  that  the  injury  of  the  appellee 
was  caused  by  the  negligence  of  the  appellant's  gripman  in  failing 
to  observe  the  approach  of  the  appellee  to  its  tracks  and  his  ap- 
parent intention  to  cross  the  tracks  in  front  of  the  cars  under  the 
gripman's  control  as  they  passed  south  on  State  street  from  Taylor 
street.  It  must  be  admitted  that  if  the  plaintiflF  was  standing  still 
a  sufficient  distance  from  the  tracks  to  enable  the  cars  to  pass  him 
without  coming  in  contact  with  him,  and  there  was  nothing  in  his 
action  which  indicated  to  the  gripman  that  he  was  about  to  attempt 
to  cross  the  tracks  in  front  of  the  approaching  cars,  and  that  with- 
out warning  to  the  gripman  he  suddenly  and  unexpectedly  started 
to  cross  the  tracks  in  front  of  the  approaching  cars  and  was  in- 
jured, there  could  be  no  recovery.  Rack  v.  Chicago  City  Railway 
Co.,  173  111.  289,  50  N.  E.  668,  44  L.  R.  A.  127.  If,  however,  the 
plaintiff  was  approaching  the  tracks,  and  it  was  reasonably  ap- 
parent to  the  gripman  that  the  plaintiflF  intended  to  attempt  to 
cross  the  tracks  in  front  of  the  approaching  cars,  and  he  failed  to 
stop  the  train,  but,  as  the  declaration  avers,  recklessly,  carelessly, 
and  negligently  .failed  to  stop  the  cars,  but  ran  the  same  against 
the  plaintiflF,  or  the  plaintiff,  by  reason  of  such  reckless,  careless, 
and  negligent  conduct,  was  brought  into  collision  with  said  cars, 
then  the  appellant  would  have  been  liable  (Chicago  West  Division 
Railway  Co.  z;.  Ryan.  131  111.  474,  23  N.  E.  385 ;  Chicago  City 
Railway  Co.  v.  Tuohy,  supra,  and  if  the  gripman  failed  to  dis- 
cover the  situation  of  the  plaintiff  and  his  intention  to  cross  the 
tracks  of  the  approaching  train  immediately  before  he  was  injured 
and  in  time  to  avoid  the  injury  because  of  lack  of  attention  to  the 
operation  of  the  cars,  in  consequence  of  his  attention  being  dis- 
tracted by  what  was  occurring  upon  the  adjoining  street  corner, 
and  the  plaintiff,  in  consequence  thereof,  was  injured,  the  appel- 
lant would  equally  be  liable ;  and  this  would  be  true  although  the 
front  of  the  train  had  passed  the  plaintiflF  and  he  ran  or  came  in 
collision  with  the  defendant's  cars  and  was  injured.    In  the  Tuohy 
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Case,  supra,  it  was  said  (page  416  of  196  111.,  page  1000  of  63  N. 
E.  [58  L.  R.  a.  270] )  :    **When  a  young  child  is  discovered  ap- 
proaching the  car  track  with  the  apparent  intention  of  crossing  in 
front  of  a  moving  car,  or  is  discovered  on  the  track,  it  is  certainly 
the  duty  of  the  gripman  or  motorman  to  exercise  a  high  degree  of 
diligence  in  order  to  prevent  injury  to  the  child."    And  in  the 
Ryan  Case  (page  479  of  131  111.,  page  386  of  23  N.  E.)  the  follow- 
ing extract  from  Sherman  and  Redfield  on  the  Law  of  Negligence 
(vol.  1,  §  99  [4th  Ed.])   was  quoted  with  approval:    "It  is  not 
necessary  that  the  defendant  should  actually  know  of  the  danger 
to  which  plaintiff  is  exposed.    It  is  enough  if  he  has  sufficient 
notice  or  belief  to  put  a  prudent  man  on  the  alert  and  he  does  not 
take  such  precautions  as  a  prudent  man  would  take  under  similar 
notice  or  belief."    We  think  the  instruction  was  properly  refused. 
As  to  the  last  ground  of  reversal,  it  is  urged  that  the  court  erred 
in  permitting  the  witness  Ash  to  state  to  the  jury  that  the  gripman 
was  looking  north  and  west,  and  not  in  front  of  the  cars,  after  the 
train  left  Taylor  street,  on  the  ground  that  he  did  not  definitely 
fix  the  location  of  the  cars  at  the  time  he  testified  he  saw  the  grip- 
man  look  in  the  direction  indicated,  as,  it  is  said,  he  possibly  saw 
the  gripman  look  in  a  northwesterly  direction  after  the  accident 
had  occurred.    The  distance  from  Taylor  street  to  Harmon  court 
was  204  feet.    The  train  was  80  feet  in  length,  and  the  rear  of  the 
train  stood  at  or  near  the  south  line  of  Taylor  street  at  the  time 
the  stop  was  made  at  that  street,  and  the  accident  occurred  not  far 
from  half  way  between  Harmon  court  and  Taylor  street,  upon 
State  street,  and  the  train  stopped  immediately  succeeding  the  in- 
jury.   It  is  therefore  apparent  that  the  gripman,  if  Ash*s  testimony 
was  true,  looked  north  and  west  at  a  time  after  the  train  started 
south  from  the  stop  at  Taylor  street  and  before  it  reached  the 
place  where  the  accident  occurred,  and  the  distance  between  the 
stop  at  Taylor  street  and  the  place  of  the  accident  was  so  short 
and  the  time  required  for  the  cars  to  traverse  that  distance  so 
limited  that  it  was  material  to  show  that  the  gripman's  attention 
was  distracted   from  the  operation  of  the  cars  at  aity  time  while 
the  cars  were  traversing  the  distance  from  the  stop  at  Taylor  street 
to  the  place  on   State  street  where  the  accident  occurred.    Other 
witnesses  were  examined  on  the  same  point  and  testified  substan- 
tially as  did  Ash,  without  objection.    George  Williams  testified: 
"When  they  got  between  the  two  tracks  the  little  boy  stopped,  and 
the  other  one  went  on  across.    The  little  boy  stood  there.    I  saw 
a  train  coming  south  and  saw  what  the    gripman  was  doing. 
When  I  first  saw  the  gripman  of  the  south-bound  car  he  was  com- 
ing on  that  side  of  Taylor  street.    He  was  looking  back  at  a  fight 
occurring  on  the  northwest  corner  of  Taylor  street.   *  *  *   The 
east  corner  of  the  fender  hit  the  little  boy  first  and  slid  over  him." 
Katie  Newson  testified :    "They  started  together,  but  the  oldest 
boy  ran  across — ^got  across  first  and  stood  on  the  west  side  of  the 
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car.  The  small  boy  stopped  near  the  edge  of  the  track,  and  his 
brother  beckoned  for  him  to  come  across.  The  little  boy  stopped 
near  the  track  that  he  was  hurt  on.  The  older  boy  had  crossed 
the  track  but  wasn't  on  the  sidewalk  when  he  stopped  and  called 
to  his  little  brother.  He  was  beckoning  him  to  come  on.  *  *  * 
The  little  fellow  traveled  from  where  he  started  out  to  the  place 
where  he  stood  at  kind  of  a  little  trot,  as  .a  little  child  would.  I 
can't  say  exactly  how  long  he  stood  there  before  he  was  struck, 
but  it  was  a  few  seconds.  When  I  seen  the  gripman  he  was  look- 
ing across  the  street."  Hattie  Wilson  testified :  "This  car  seemed 
to  me  that  it  stopped  at  Taylor  street,  and  the  little  boy  then  run 
up  to  the  track  but  wouldn't  go  across.  I  guess  he  noticed  the  car 
coming,  or  something  like  that,  and  he  wouldn't  go  across,  and 
then  the  motorman — brakeman — was  looking  back  or  something, 
and  just  as  he  turned  to  the  little  boy  he  was  to  the  track.  The 
gripman  was  looking  to  the  north — northwest.  There  seemed  to 
be  some  words  between  two  young  men  of  some  kind  on  the  other 
side  of  the  street."  We  think  the  evidence  objected  to  was 
material  and  sufficiently  definite  as  to  time  and  place. 

Finding  no  reversible  error  in  this  record  the  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Blue  Grass  Traction  Co.  v,  Grover. 

(Court  of  Appeals  of  Kentucky,  Dec.  7,  1909.) 
[123  S.  W.   Rep.  264.] 

Highways — ^Defects — Liability. — A  county  is  not  liable  for  injuries 
to  a  traveler  on  a  defective  county  highway;  the  county  being  an  arm 
of  the  state  government  exercising  a  part  of  the  powers  of  the  state, 
created  by  the  Legislature  for  that  purpose. 

Bridges — Defects — ^Liability. — A  contract  between  a  county,  rail- 
road company,  and  a  traction  company,  which  provided  for  a  change 
in  the  location  of  a  county  highway  crossing  the  railroad  track  at 
grade,  and  which  required  the  railroad  and  traction  companies  to  con- 
struct an  overhead  bridge  at  their  own  expense,  and  which  bound  the 
traction  company  to  keep  the  bridge  in  repair,  contemplated  that 
the  county  should  be  free  from  the  burden  of  maintaining  the  bridge, 
and  the  traction  company  only  assumed  to  do  for  the  county  what 
it  otherwise  would  have  been  compelled  to  do,  and  was  not  liable  for 
injuries  to  a  traveler  caused  by  a  defect  in  the  bridge. 

Highways — Defects — Liability. — Though  the  county  authorities  or 
its  representatives  may  be  indicated  for  maintaining  a  public  nuisance, 
occasioned  by  maintaining  a  defective  highway  or  bridge  forming  a 
part  thereof,  yet  there  is  no  liability  for  damages  to  persons  injured 
thereby. 
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Appeal  from  Circuit  Court,  Franklin  County. 

Action  by  J.  D.  Grover  against  the  Blue  Grass  Traction  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Allen  Duncan,  Stoll  Bush,  and  Bradley  &  Bradley,  for  appel- 
lant. 
B.  M.  Lee  and  James  Bradley,  for  appellee. 

HoBSON^  J.  Previous  to  the  building  of  the  Blue  Grass  Traction 
line  between  Georgetown  and  Lexington,  the  turnpike  between 
those  places  crossed  the  railroad  track  of  the  Cincinnati  Southern 
Railroad  at  grade.  When  the  traction  company  was  about  to 
build  its  line,  it  was  agreed  between  it,  the  railroad  company,  and 
the  Fayette  fiscal  court  to  deflect  the  turnpike  a  little  to  one  side 
and  cross  the  railroad  where  it  ran  through  a  cut ;  the  traction 
company  agreeing  to  put  up  and  maintain  a  bridge  at  this  point 
free  of  cost  to  Fayette  county,  and  Fayette  county  agreeing  to 
maintain  the  turnpike  from  the  points  where  it  left  the  old  line  on 
each  side  to  the  bridge.  The  arrangement  was  carried  out,  the 
bridge  was  built ;  but  the  successor  of  the  traction  company  failed 
to  keep  it  in  order,  and  by  reason  of  its  being  out  of  order  a  valu- 
able race  mare  belonging  to  J.  D.  Grover,  while  crossing  over  the 
bridge,  had  her  foot  to  slip  through  the  floor,  and  was  injured 
about  the  knee  in  such  a  manner  as,  it  is  claimed,  unfitted  her  for 
racing  purposes.  He  brought  this  suit  against  the  present  traction 
company  for  the  injury  to  his  mare,  and  recovered  a  judgment 
for  $5,000.    The  traction  company  appeals. 

There  was  little  controversy  in  the  evidence  as  to  the  value  of 
the  mare ;  and,  while  the  proof  was  conflicting  as  to  the  extent  of 
her  injuries  we  cannot,  under  the  proof,  disturb  the  verdict  on 
account  of  the  amount  of  the  damages  found.  The  only  material 
question  in  the  case  which  it  is  necessary  for  us  to  consider  is 
whether  the  traction  company  is  liable  to  Grover  for  the  injury 
to  his  mare.  The  turnpike  was  a  county  highway.  It  is  well 
settled  that  the  county  is  not  responsible  to  a  traveler  on  the  high- 
way who  is  injured  by  a  defect  in  it.    Moberley  v.  Carter  County, 

5  Ky.  Law  Rep.  694;  Sheppard  v,  Pulaski  Co.,  18  S.  W.  IS,  13 
Ky.  Law  Rep.*672.  The  bridge  was  a  part  of  the  county  highway, 
and,  unless  the  traction  company  became  liable  by  reason  of  its 
contract  with  the  fiscal  court,  or  by  some  other  fact  shown  in  the 
case,,  then  it  is  not  liable  to  Grover  for  an  injury  to  his  mare 
while  traveling  on  the  public  highway  by  reason  of  a  defect  in  it. 
The  contract  referred  to  so  far  as  material  is  as  follows :  "This 
contract  made  and  entered  into  this  the  31st  day  of  March,  1902, 
by  and  between  the  Fayette  fiscal  court  of  Fayette  county,  Ken- 
tucky, as  party  of  the  first  part  and  the  Cincinnati,  New  Orleans 

6  Texas  Pacific  Railway  Company  and  the  Georgetown  &  Lexing- 
ton Traction  Company,  as  parties  of  the  second  part,  witnesseth: 
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That  for  and  in  consideration  of  the  mutual  covenants,  promises 
and  agreements  herein  contained,  it  is  hereby  agreed :  ( 1 )  That 
the  party  of  the  first  part  will  consent  and  permit  and  does  hereby 
consent  and  permit  that  the  parties  of  the  second  part  may  remove 
the  roadbed  of  the  Georgetown  and  Lexington  turnpike  from 
where  same  is  now  located  and  place  the  said  roadbed  and  the  pike 
thereon  upon  the  fills  to  be  constructed  by  the  parties  of  the  se'cond 
part,  according  to  the  plans  and  profiles  which  have  heretofore 
been  prepared  and  which  have  been  and  are  now  approved  by  the 
parties  hereto ;  a  copy  of  said  plans  and  specifications  is  hereto  at- 
tached and  made  a  part  hereof.  *  *  *  (2)  That  the  parties  of  the 
second  part  hereby  agree  to  construct  the  pike  upon  the  fills  and 
remove  the  pike  as  it  is  now  located  as  well  as  to  construct  the 
proposed  overhead  bridge  at  their  own  proper  cost  and  expense, 
and  the  Georgetown  &  Lexington  Traction  Company,  its  succes- 
sors and  assigns,  agree  to  maintain  said  bridge  at  their  own  cost 
and  expense,  but  this  is  not  to  be  construed  as  an  agreement  on 
the  part  of  the  parties  of  the  second  part  to  maintain  or  keep  in 
repair  or  renew  the  metal  on  said  pike  so  placed  by  them  on  said 
fill.  It  is  agreed  that  all  of  said  work  shall  be  done  under  the 
supervision  of  the  superintendent  of  Fayette  county  and  according 
to  the  plans  and  profiles  and  specifications  which  have  heretofore 
been  prepared  and  approved  by  the  parties  hereto.  *  *  *  The 
old  turnpike  shall  remain  open  to  the  public  until  the  new  road  is 
completed  and  accepted  by  the  fiscal  court.  The  bridge  is  to  be 
built  and  forever  maintained  by  the  Georgetown  &  Lexington 
Traction  Company,  and  its  successors  and  assigns,  free  of  cost 
to  Fayette  county.  The  bridge  shall  not  be  less  than  (24) 
twenty-four  feet  wide  in  the  clear  and  so  constructed  that  the 
whole  of  the  floor  shall  be  level  and  suitable  for  public  travel. 
It  shall  be  forever  maintained  by  the  Georgetown  &  Lexington 
Traction  Company,  or  whatever  company  that  may  own  and 
operate  the  Georgetown  &  Lexington  Electric  Railway  free  oV 
cost  to  Fayette  county." 

It  has  been  held  that  neither  the  county  judge  nor  the  justices 
composing  the  county  court  nor  the  road  overseer,  whose  duty 
it  is  to  keep  the  road  in  ordjer,  are  liable  in  an  action  for  damages 
to  a  traveler  injured  on  the  highway  by  reason  of  a  defect  in  it. 
Wheatly  v.  Mercer,  9  Bush,  704;  Hite  v.  Whitley  Co.  Court,  91 
Ky.  168,  15  S.  W.  57,  12  Ky.  Law  Rep.  764,  11  L.  R.  A.  122.  It 
was  also  held  in  Coleman  v,  Eaker,  111  Ky.  131,  63  S.  W.  484.  23 
Ky.  Law  Rep.  513,  that  a  supervisor  of  roads  is  not  responsible  to 
a  person  injured  by  reason  of  the  breaking  down  of  a  bridge  on 
the  county  highway.  In  Moss  v,  Rowlett,  112  Ky.  121,  65  S. 
W.  153,  358,  23  Ky.  Law  Rep,  1411,  the  same  rule  was  applied 
to  a  contractor  who  had  undertaken  to  keep  the  road  in  order  in 
a  county  where  the  roads  were  maintained  by  taxation.  The 
reason  underlying  these  opinions  is  that  the  county  is  an  arm  d^ 
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the  state  government  exercising  a  part  of  the  powers  of  the  state, 
and  created  by  the  Legislature  for  that  purpose.  To  hold  that 
the  county  is  not  responsible  for  a  defect  in  the.  highway,  but 
that  the  contractor  who  agrees  with  the  county  to  discharge  the 
dut>'  which  the  law  places  upon  the  county,  is  responsible  to  a 
traveler  injured  by  a  defect  in  the  highway,  would  be  to  over- 
look the  reason  upon  which  the  rule  rests ;  for  the  county  would 
be  unable  to  make  contracts  for  the  keeping  in  repair  of  its  high- 
ways if  such  a  liability  existed  on  as  reasonable  terms  as  it  can 
where  it  must  only  pay  a  reasonable  price  for  the  necessary  work ; 
because,  if  the  contractor  assumes  the  greater  liability,  he  must 
necessarily  take  this  into  consideration  in  fixing  the  price  for 
which  he  may  do  the  work.  We  cannot  see  that  there  is  ahy 
substantial  distinction  between  this  case  and  that  of  a  contractor 
who  agrees  to  keep  the  road  in  order  as  in  Moss  v.  Rowlett. 
The  traction  company  only  undertook  by  the  contract  to  keep  the 
county  bridge  in  repair,  and  thus  relieve  Fayette  county  of  an 
expense  which  would  otherwiA  fall  upon  it.  What  was  in  the 
minds  of  the  contracting  parties  is  hot  difficult  to  see.  The  fiscal 
court  and  the  railroad  company  wished  to  get  rid  of  the  grade 
crossing  with  the  dangers  attendant  upon  it ;  but  the  fiscal  court 
did  not  wish  to  assume  the  additional  burden  of  maintaining  the 
bridge.  The  traction  company  wished  to  avoid  the  danger  attend- 
ant upon  operating  its  cars  over  the  grade  crossing,  and  so  the 
agreement  was  reached  by  which  the  railroad  company  bore  a 
part  of  the  expense  of  making  the  change  in  the  turnpike,  and  the 
traction  company  assumed  the  entire  burden  of  maintaining  the 
bridge.  No  duty  was  imposed  by  the  contract  on  the  railroad 
company  as  to  building  or  maintaining  the  bridge,  and  it  will  be 
observed  that  in  the  second  clause  of  the  contract  the  traction 
company  agrees  to  maintain  the  bridge  at  its  own  cost  and  ex- 
pense, and  in  the  last  clause  of  the  contract  it  is  twice  stipulated 
that  the  bridge  is  to  be  built  and  forever  maintained  by  the 
traction  company  "free  of  cost  to  Fayette  county."  In  other 
words,  it  is  dear  from  the  contract  that  what  the  parties  had  in 
mind  was  that  Fayette  county  should  be  free  forever  from  the  bur- 
den of  maintaining  the  bridge.  It  is  simply  a  contract  by  which  the 
traction  company  assumes  to  do  for  Fayette  county  what  it  woulfl 
otherwise  be  required  to  do;  and  by  this  contract  it  assures  no 
greater  liability  than  Fayette  county  was  under.  In  maintaining 
the  bridge  it  simply  acts  for  Fayette  county,  and  it  is  under  no 
greater  responsibility  than  it  would  be  if,  instead  of  contracting 
to  keep  the  bridge  in  repair,  it  had  contracted  to  keep  that  part 
of  the  pike  in  repair  which  led  from  the  pld  pike,  to  the  bridge ; 
for  the  bridge  was  an  essential  part  of  the  pike,  and  a  contract  to 
maintain  the  bridge  imposed  no  greater  liability  than  a  contract 
to  maintain  any  other  part  of  the  pike.  The  fact  that  the  bridge 
was  over  the  track  of  the  railroad  company  in  no  way  effects  its 
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liability.  The  railroad  company  was  not  required  to  build  the 
bridge.  It  did  not  build  it,  and^  if  Fayette  county  had  built  this 
bridge  over  the  railroad  track,  the  railroad  company  would  have 
been  in  no  wise  responsible  to  Grover,  if  Fayette  county  had 
allowed  it  to  get  out  of  repair.  The  fact  that  the  county  made 
a  contract  with  another  to  do  this  work  for  it  in  no  way  affected 
the  liability  of  the  railroad  company. 

It  is  earnestly  insisted  that  the  defective  bridge  in  the  county 
highway  was  a  public  nuisance  and  that  any  one  injured  by  a 
public  nuisance  may  recover ;  but  the  bridge  in  question  was  no 
more  a  public  nuisance  than  the  bridge  in  the  case  of  Moss  v, 
Rowlett,  or  the  defects  in  the  other  cases  referred  to,  and  this 
case  cannot  be  distinguished  from  them  on  this  ground.     Any 
such  defect  in  a  county  highway  is  a  public  nuisance,  and,  if  a 
liability  may  be  imposed  on  this  ground  here,  it  may  be  in  all  such 
cases.     The  county  authorities  or  its  representatives  may  be  in- 
dicted for  maintaining  a  public  nuisance ;  but  for  reasons  of  public 
policy  a  liability  for  damages  to  persons  injured  thereby  has  not 
been  imposed.     Appellee  relies  upon  the  cases  in    which   water 
companies  have  been  held  liable  to  the  property  owner  for  the 
loss  of  his  property  by  fire  due  to  their  failure  to  maintain  a 
sufficient  water  supply  pursuant  to  their  contracts  made  with  the 
city.     Graves  Co.  Water  Co.  r.  Ligon,  112  Ky.  775,  66  S.  W. 
725,  23  Ky.  Law  Rep.  2149,  and  cases  cited.   But  these  cases  rest 
upon  the  ground  that  the  city  in  making  the  contract  with  the 
water  company  for  water  for  fire  protection  contracted  in  behalf  of 
its  inhabitants  and  for  their  benefit.    The  city  was  under  no  ob- 
ligation to  furnish  its  inhabitants  with  a  supply  of  water,  and 
in  furnishing  a  water  supply  the  water  company  acted  for  itself, 
and  not  in  the  discharge  of  any  obligation  of  the  city  to  its  in- 
habitants.   Here  the  obligation  to  maintain  the  county  highway 
rests  primarily  upon  the  county,  and  the  traction  company,  when 
it  undertook  to  maintain  the  bridge  free  of  cost  to  Fayette  county, 
simply  undertook  to  do  what  Fayette  county  otherwise  would 
have  been  under  obligation  to  do.      As  Fayette  county,  if  it  had 
maintained  the  bridge,  would  have  been  under  no  obligation  to 
pay  appellee  for  the  injury  to  his  horse,  such  damages  cannot 
be  said  to  be  reasonably  within  the  contemplation  of  the  parties 
when  it  was  contracted  that  the  traction  company  would  main- 
tain the  bridge  free  of  cost  to  Fayette  county.    The  case  would 
be  the  same,  if,  by  reason  of  the  defect  in  the  bridge,  the  rider 
had  been  thrown  from  the  horse  and  killed.     To  hold  the  trac- 
tion company  liable  for  such  damages  on  a  contract  to  maintain 
the  bridge  free  of  cost^to  Fayette  county  would  be  to  extend  the 
obligation   of    the    contract    beyond     the     fair     and    natural 
meaning  of  its  terms.    We  therefore  conclude  that  the  appellant 
is  not  liable  for  the  injuries  sued  for. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings consistent  herewith.  • 
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(Supreme  Court  of  Errors  of  Connecticut,  March  4,  1909.)    . 

[72  Atl.  Rep.  156.] 

Railroads — Obstructing  Crossings — Statutes. — Pub.  Acts  1866,  p.  87, 
c.  99,  imposed  a  forfeiture  of  not  exceeding  $10,  to  be  recovered  by 
any  common  informer,  upon  any  railroad  company  which,  "whenever 
it  shall  be  necessary  for  any  freight  train"  to  remain  at  a  station 
in  such  a.  position  as  to  obstruct  a  highway  crossing  for  more  than 
fjve  minutes,  should  not  separate  the  cars  so  as  to  let  travelers  pass. 
Pub.  Acts  1878,  p.  346,  c.  135,  replaced  the  former  act,  giving  to  a 
traveler  upon  a  public  street  whose  passage  over  a  railroad  crossing 
was  obstructed  for  more  than  five  minutes  by  reason  of  trains,  cars, 
or  locomotive,  standing  upon  the  street,  the  right  to  recover  $50  from 
the  railroad  company.  By  subsequent  legislation  (Pub.  Acts  1893, 
p.  402,  c.  250  [Gen.  St.  1902,  §  2039],  and  Pub.  Acts  1903,  p.  5,  c.  4) 
the  amount  of  the  penalty  was  changed.  Pub.  Acts  1881,  p.  80,  c. 
135  (Gen.  St.  1902,  §  2040),  provides  that  a  highway  grade  crossing, 
in  any  city,  within  200  feet  of  a  covered  bridge  in  the  highway,  shall 
not  be  obstructed  by  the  making  up  of  railroad  trains,  nor  by  allow- 
ing any  train,  car,  or  locomotive  to  stand  on  or  across  said  highway 
for  more  than  three  minutes  at  any  one  time,  under  a  penalty.  Pub. 
Acts  1883,  p.  269,  c.  80  (page  283,  c.  106),  substantially  reproduced  in 
Cen.  St.  1902,  §§  3891,  3893,  empowers  the  railroad  commissioners  to 
order  any  railroad  company  not  to  use  for  switching  purposes,  nor 
for  standing  trains,  any  specified  highway  crossing,  if  they  might 
deem  it  inconsistent  with  public  convenience,  etc.  Held,  that  the 
Legislature  have  had  in  mind  two  evils  to  be  guarded  against  in  the 
use  of  highway  crossings  by  railroads,  their  obstruction  by  standing 
cars  and  by  moving  cars  (Gen.  St.  1902,  §  2040;  Pub.  Acts  1881,  p. 
80,  c.  135) ;  sections  3891,  3893,  providing  a  remedy  for  both  the  evils, 
and  section  2039,  Pub.  Acts  1893,  p.  402,  c.  250,  a  remedy  for  the  first. 

Railroads — Obstruction  of  Crossing— (Penalty.* — It  is  within  the 
power  of  the  Legislature  to  impose  a  fixed  sum  as  damages  upon  a 
railroad  company  obstructing  the  passage  of  a  traveler  over  a  rail- 
way crossing,  irrespective  of  the  actual  damages  suffered  by  the 
traveler,  provided  the  sum  is  not  unreasonably  great,  since  it  would 
be  impractical  to  compute  actual  damages. 

Railroads — Obstructing  Crossings — Penalties — Statutes  —  Construc- 
tion-— Gen.  St.  1902,  §  2039,  as  amended  by  Pub.  Acts  1903,  p.  5,  c. 
4,  providing  that  any  traveler  upon  a  public  street  or  highway  whose 
passage  over  a  railroad  crossing  is  obstructed  for  more  than  five 
minutes  by  trains,  cars,  or  locomotives  standing  upon  the  street  or 

*See  foot-note  of  Caughman  v.  Columbia,  etc.,  Co.  (S.  Car.),  32 
R.  R.  R.  272,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  272. 
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highway,  may  recover  $25  and  costs  from  the  railroad  company,  ap- 
proaches closely  to  the  field  of  penal  statutes,  and  must  be  construed 
with  reasonable  strictness,  so  as  not  to  extend  its  operation  beyond 
what  is  called  for  by  the  ordinary  import  of  its  terms. 

Railroads — Obstructing  Crossings — What  Constitutes  Obstruction. 
— Gen.  St.  1902,  §  2039,  as  amended  by  Pub.  Acts  1903,  p.  5,  c.  4,  al- 
lowing a  recovery  only  where  the  crossing  is  obstructed  by  standing 
cars,  and  not  by  moving  cars,  a  recovery  could  not  be  had  thereunder 
where  there  was  no  evidence  that  cars  stood  across  the  street  with- 
out moving  for  more  than  5  minutes,'  but  only  that  plaintiff  was  pre- 
vented from  crossing  for  11  minutes  because  the  crossing  was  occu- 
pied by  a  freight  train;  the  cars  standing  part  of  the  time  and  being 
switched  backward  and  forward  the  rest  of  the  time. 

Trial — Trial  by  Court— tFindings  Not  Supported  by  Evidence.— For 
the  court  to  determine  an  issue  in  plaintiff's  favor  without  any  evi- 
dence to  establish  the  fact  in  controversy  is  an  error  in  law. 

Action — Consolidation — ^Discretion  of  Court. — A  motion  to  consoli- 
date actions  is  addressed  to  the  discretion  of  the  court;  and,  where 
the  sole  ground  for  the  motion  involved  a  construction  of  Gen.  St. 
1902,  §  2039,  as  amended  by  Pub.  Acts  1903,  p.  5,  c.  4,  providing  a  pen- 
alty for  the  obstructing  of  a  crossing  by  a  railroad  company,  to  be 
recovered  by  a  traveler  detained,  as  to  the  liability  of  the  defendant 
for  more  than  one  penalty  where  several  travelers  were  detained  by 
the  same  obstruction,  and  invited  the  consideration  of  a  question  of 
constitutional  law,  the  court  acted  within  its  discretion  in  denying 
the  motion. 

Railroads — Obstruction  of  Crossings — Statutory  Penalties — Persons 
Entitled.— If  Gen.  St.  1902,  §  2039,  as  amended  by  Pub.  Acts  1903, 
p.  5,  c.  4,  providing  a  penalty  of  $25  and  costs  for  the  obstructing  of 
a  railway  crossing  for  more  than  5  minutes  by  a  railroad  company, 
to  be  recovered  by  a  traveler  thus  prevented  from  passing,  inflicts 
on  such  a  railroad  company  only  a  liability  of  $25  and  costs  for  a 
single  offense,  regardless  of  the  rtumber  of  travelers  detained,  the 
first  one  to  sue  and  bring  his  case  to  a  final  hearing  would  be  enti- 
tled to  recover  under  the  maxim  "vigilantibus,  non  dormientibus, 
jura  subveniunt." 

Pleading — Answer— Effect  of  Failure  to  File  Reply.— Where  no  re- 
ply is  filed,  the  truth  of  matters  alleged  in  the  answer  is  admitted. 

Railroads — Obstruction — Priority  of  Actions  Conunenced  at  Same 
Time. — Where  several  actions  for  a  penalty  against  a  railroad  com- 
pany for  a  single  obstruction  of  a  crossing  are  commenced  simulta- 
neously, the  writs  therein  being  returned  at  the  same  time,  there  is 
no  priority,  and  each  of  the  plaintiffs  may  push  for  the  first  oppor- 
tunity to  be  heard. 

Abatement  and  Revival — Pendency  of  Other  Suits — Mode  of  Objec- 
tion.— Where  the  pendency  of  other  suits  is  not  pleaded  in  abate- 
ment, the  defense  cannot  be  made  by  answer. 
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Railroads — Obstructing  Crossing— ''Traveler  upon  a  Public  Street.** 
— A  passenger  on  a  street  car  is  a  "traveler  upon  a  public  street," 
within  Gen.  St.  1902,  §  2039,  as  amended  by  Pub.  St.  1903,  p.  5,  c.  4, 
providing  a  penalty  for  the  obstructing  of  a  railway  crossing  by  a 
railroad  company,  to  be  recovered  by  any  traveler  upon  a  public 
street  whose  passage  was  obstructed. 

Appeal  from  City  Court  of  Waterbury ;  Frederick  M.  Peasley, 
Judge. 

.\ction  by  Joseph  Tracy  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reserved,  and  new  trial  ordered. 

Benjamin  I.  Spock  and  James  B.  Wheeler,  for  appellant. 
Charles  VV.  Banhy  and  Philip  N.  Bernstein,  for  appellee. 

Baldwin,  C.  J.  By  an  act  passed  in  1866  a  forfeiture  of  not 
exceeding  $10,  to  be  recovered  by  any  common  informer,  was  im- 
posed upon  any  railroad  company  which,  "whenever  it  shall  be 
necessary  for  any  freight  train"  to  remain  at  a  station  in  such  a 
position  as  to  obstruct   a   highway  crossing   for  more   than   S 
minutes,  should  not  separate  the  c^rs  so  as  to  let  travelers  pass. 
Pub.  Acts  1866,  p.  87,  c.  99.     In  1878  this  was  replaced  by  an 
act  providing  that  any  traveler  upon  a  public  street  or  highway^ 
whose  passage  over  a  railroad  crossing  was  obstructed  for  more 
than  5  minutes,  "by  reason  of  trains,  cars,  or  locomotives,  stand- 
ing upon  or  across  such  street  or  highway,"  might  recover  not 
exceeding  $50  from  the  corporation  owning  the  railroad.     Pub. 
Acts  1878,  p.  346,  c.  135.    By  an  amendment  made  in  1893  (Pub. 
Acts  1893,  p.  402,  c.  250)  the  sum  recoverable  was  changed  to 
SIO  and  costs  (Gen.  St.  1902,  §  2039),  and  by  an  act,  entitled 
"An  act  concerning  damages  for  obstructing  streets  with  railroad 
cars,"  passed  in  1^3  (Pub.  Acts  1903,  p.  5,  c.  4),  it  was  changed 
again  to  $25  and  costs.    An  act  was  passed  in  1881   (Pub.  Acts 
1881,  p.  80,  c.  135),  and  is  now  in  force  (Gen.  St.  1902,  §  2040), 
providing  that  a  highway  crossing  at  grade  in  any  city,  within 
200  feet  of  a  covered  bridge  in  the  highway,  shall  not  be  ob- 
structed "by  the  making  up  of  railroad  trains,  nor  by  allowing 
any  train,  car,  or  locomotive  to  stand  on  or  across  said  highway," 
for  more  than  3  minutes  at  any  one  time,  under  a  penalty  of  fine 
or  imprisonment,  or  both.     In  1883  the  railroad  commissioners 
were  empowered  to  order  any  railroad  company  "not  to  use  for 
switching  purposes,  nor  for  standing  trains  of  any  kind,"  any 
specified  highway  crossing,  such  use  of  which  they  might  deem 
inconsistent  with  public  convenience  (Pub.  Acts  1883,  p.  269.  c. 
80;  page  283,  c.  106),  and  to  make  orders  "regulating  the  ob- 
struction of  streets  and  highways  by  railroad  locomotives  and 
cars,  and  generally  to  make  any  and  all  orders  regarding  the 
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crossing  of  streets  and  highways  by  railroad  locomotives  and  cars, 
that  the  public  may  be  inconvenienced  as  little  as  possible  thereby." 
These  provisions  are  substantially  reproduced  in  Gen.  St.  1902, 
§§  3891,  3893. 

It  is  plain  from  this  course  of  legislation  that  the  General 
Assembly  have  had  in  mind  two  evils  to  be  guarded  against  in 
the  use  of  a  highway  crossing  in  the  operation  of  railroads.  One 
was  its  obstruction  by  standmg  cars  or  trains;  the  other  its  ob- 
struction by  moving  cars  or  trains.  Gen.  St.  1902,  §§ 
2040,  3891,  3893,  provide  a  remedy  for  both  these  ievils.  Gen.  St. 
1902,  §  2039  (as  amended  in  1903)  provides  a  remedy  for  but 
one  of  them.  This  action  is  brought  under  section  2039,  and  the 
only  obstruction  to  travel  upon  the  street  which  is  alleged  is  one 
"by  reason  of  cars,  trains,  and  locomotives  of  defendant  standing 
upon  and  across  said  street"  The  finding  shows  that  the  plain- 
tiff was  a  passenger  on  a  street  car,  which  was  prevented  for  11 
minutes  from  crossing  the  defendant's  tracks  because  they  were 
occupied  by  a  freight  train,  that  part  of  the  time  the  cars  were 
standing  still,  and  the  rest  of  the  time  they  were  being  switched 
backward  and  forward,  but  that  there  was  no  evidence  that  cars 
stood,  without  moving,  upon  or  across  the  street  for  more  than 
5  minutes. 

The  statute  is  a  remedial  one,  but  the  remedy  furnished  is 
the  right  of  any  traveler,  whose  passage  has  been  obstructed  in 
the  manner  specified,  to  recover  a  fixed  sum  as  damages,  irres- 
pective of  what  damages  he  may  in  fact  have  suffered.  It  was 
within  the  power  of  the  Legislature  to  impose  euch  a  liability 
upon  railroad  companies.  When  they  are  permitted  to  cross 
highways  at  grade,  public  travel  upon  such  highways  is  necessarily 
both  endangered  and  impeded.  The  loss  which  any  particular 
traveler  may  suffer  from  being  long  delayed  at  a  grade  crossing 
it  would  be  hard  to  estimate  with  precision.  One  man's  time  is 
worth  more  than  another's.  One  man's  engagements  may  be 
more  pressing  than  another's.  Embarrassing  questions  as  to 
remote  and  consequential  damages  might  arise.  It  is  therefore 
within  the  power  of  the  state  to  fix  an  arbitrary  sum,  as  the 
measure  of  recovery,  provided  only  that  it  be  not  uru^easonably 
great.  Laws  providing  for  the  award  of  treble  the  actual  damage 
in  certain  cases  have  long  been  upon  our  statute  books.  Gen.  St. 
1902,  §§  1097,  1101,  1103-1108,  2036.  There  is  nothing  in  such 
enactments  inconsistent  with  the  Constitution  of  the  United  States. 
Minneapolis  Railway  Co.  v,  Beckwith,  129  U.  S.  26,  9  Sup.  Ct. 
207,  32  L.  Ed.  585;  Joyce  Oin  Damages,  §  95.  Nevertheless  the 
statute  now  in  question  approaches  closely  to  the  field  of  penal 
statutes,  and  must  be  construed  with  reasonable  strictness,  and  not 
so  as  to  extend  its  operation  beyond  what  is  called  for  by  the 
ordinary  import  of  its  terms.  Stevens  v,  Kelley,  66  Conn.  570, 
575,  34  Atl.  502 ;  Hallenbeck  v,  Getz,  63  Conn.  385,  387,  28  Atl. 
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519.  Cars  which  are  being  switched  cannot  properly  be  described 
as  standing,  and  as  the  plaintiff's  averment  that  cars  were  stand- 
ing upon  and  across  the  street  for  more  than  5  minutes  was  not 
sustained  by  the  evidence,  he  was  not  entitled  to  the  judgment 
which  he  recovered.  In  the  judgment  file  all  the  issues  are  found 
for  the  plaintiff.  It  is  only  in  the  special  finding  of  facts,  made 
for  the  purposes  of  the  appeal,  that  it  appears  that  there  was  no 
evidence  to  support  the  judgment  as  respects  the  material  issue, 
as  to  whether  cars  were  kept  standing,  as  alleged,  for  more  than 
5  minutes.  To  determine  that  issue  in  the  plaintiff's  favor  with- 
out any  evidence  to  establish  the  fact  in  controversy  was  an  error 
m  law.  Boughton  v,  Boughton,  77  Conn.  7,  58  Atl.  226. 

As  we  have  concluded  that  there  should  be  a  new  trial,  it  is 
necessary  to  consider  the  other  reasons  of  appeal,  since  they  in- 
volve points  which  might  be  the  subject  of  controversy  in  future 
proceedings  in  the  court  below. 

A  motion  was  filed  there  stating  that  this  action  was  one  of 
five,  each  brought  against  the  defendant  for  the  same  cause,  on 
the  same  statute,  by  a  passenger  on  the  car  in  question,  all  re- 
turned to  the  same  city  court  at  the  same  time,  and  all  then  pend- 
ing, and  that  the  same  attorney  represented  the  plaintiff  in  each 
action,  and  asking  for  a  consolidation  of  all  five,  on  the  ground 
that  "only  one  penalty  can  be  recovered  under  the  statute  for  one 
offense,  and  that  this  penalty  is  indivisible,  requiring  a  joint  ac- 
tion by  all  persons  aggrieved."  The  denial  of  this  motion  is  one 
of  the  reasons  of  appeal,  and  another  is  that,  if  the  statute  means 
that  each  and  every  traveler,  obstructed  on  the  same  occasion  by 
cars  standing  on  a  highway  crossing  for  more  than  5  minutes, 
can  recover  $25  and  costs,  it  conflicts  with  the  Constitution  both 
of  Connecticut  and  the  United  States.  A  motion  to  consolidate 
is  addressed  to  the  discretion  of  the  court,  and  its  exercise  of  that 
discretion  will  not  be  reversed  on  appeal,  unless  in  a  case  of 
manifest  abuse.  State  v:  Main,  31  Conn,  572,  577;  3  Cyc.  334; 
8  Cyc.  593.  The  sole  ground  relied  on  in  the  motion  now  in  ques- 
tion was  that  no  more  than  $25  and  costs  could  be  recovered  from 
the  defendant  for  its  obstruction  of  the  street,  no  matter  how 
many  travelers  might  have  been  inconvenienced  by  it  This  in- 
volved a  point  of  statutory  construction,  and  invite  the  considera- 
tion of  a  question  of  constitutional  law.  It  was  well  within  the 
discretion  of  the  trial  court  to  decline  to  pass  upon  matters  of 
such  importance  on  a  motion  to  consolidate,  as  in  case  of  a  re- 
covery by  the  plaintiff  they  would  remain  open  to  the  defendant, 
and  could  be  more  appropriately  discussed  in  disposing  of  the 
other  actions,  should  they  subsequently  be  brought  on  for  trial. 

The  same  points  were  also  urged  by  the  defendant  on  the  ar- 
gument of  the  cause  as  a  reason  why  judgment  should  be'rendered 
in  its  favor.  We  need  not  consider  whether  they  are  tenable  and 
material  for  any  purpose,  in  any  action,  for,  if  it  be  so  that  the 
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statute  throws  on  the  company  only  a  liability  for  $25  and  costs, 
the  plaintiff,  on  proof  of  the  averments  in  his  complaint,  would 
be  entitled  to  recover  those  sums,  since  he  was  the  first  to  sue 
and  bring  his  cause  to  a  final  hearing.  '^Vigilantibtis,  nvn  dor- 
micntibus,  jura  siibvenmnt/*  That  four  other  actions  by  four 
other  plaintiffs  were  pending  could  not  cut  down  a  judgment  in 
his  favor  to  $5,  instead  of  $25.  The  answer  alleged  that  '*at  the 
commencement  of  this  action  there  were,  and  now  are,  four 
other  actions  pending  in  the  city  court  of  Waterbury  against  this 
defendant  for  the  recovery  of  the  statutory  penalty  set  forth  in 
the  complaint  in  this  action,  and  for  the  same  cause  as  that  set 
forth  in  said  complaints,  in  which  Deborah  Fitzgerald,  MoUie 
Mahoney,  Mrs.  Joseph  F.  Tracy,  and  Julia  Cunningham  are  the 
respective  plaintiffi.'*  No  reply  having  been  filed  to  this,  its 
truth  was  admitted.  Thereupon  the  defendant  moved  for  judg- 
ment, on  the  ground,  also  urged  in  his  final  argument  and  reasons 
of  appeal,  **that  if  different  suits  for  the  recovery  of  the  same 
penalty  are  in  fact  commenced  at  the  same  time,  each  may  be 
pleaded  against  the  other,  and  both  may  be  defeated."  The  find- 
ing of  facts  states,  and  must  stand  as  an  exposition  of  what  the 
defendant  claimed  on  the  trial  to  be  the  admission  resulting  from 
the  want  of  a  reply,  that  the  four  other  writs  were  returned  at 
the  same  time  when  the  plaintiff's  writ  was.  There  was  therefore 
no  priority  between  them.  Each  of  the  five  plaintiffs  stood  on  the 
same  footing.  Each  might  push  for  the  first  opportunity  to  be 
heard.  The  same  defenses,  so  far  as  appears,  were  available  in 
each.  If  the  defendant  be  right  in  its  construction  of  the  statute, 
and  desired  to  set  up  the  pendency  of  the  other  four  actions  to 
defeat  that  of  the  present  plaintiff,  it  should  have  pleaded  in 
abatement.  Beach  v,  Norton,  8  Conn.  71,  78,  Cahill  v,  Cahill,  76 
Conn.  542.  547,  57  Atl.  284.  Not  having  so  pleaded,  this  defense 
could  not  be  made  by  answer.  Practice  Book  1908,  p.  247 ;  Rules 
under  the  Practice  Act,  §§  155,  155a. 

There  is  nothing  in  the  contention  that  a  passenger  in  a  street 
car  is  not  a  traveler  on  the  street.  He  is  such,  as  fully  as  one  rid- 
ing in  any  other  vehicle.  While  the  car  runs  on  fixed  tracks,  this 
is  simply  a  mode  of  using  the  highway  for  highway  purposes. 
Canastota  Knife  Co.  v.  Newington  Tramway  Co.,  69  Conn.  146, 
152,  36  All.  1107. 

The  city  court,  on  motion  of  the  defendant  that  the  plaintiff  be 
required  to  furnish  a  bond  with  surety  for  the  prosecution  of  the 
action,  ordered  him  to  file  one  in  the  sum  of  $10,  which  was  done, 
and  denied  a  subsequent  motion  that  bond  in  the  sum  of  $100  be 
ordered.  The  amount  of  such  a  bond  was  a  matter  within  the 
discretion  of  the  trial  court. 

There  is  error,  and  a  new  trial  is  ordered.  The  other  Judges 
concurred 
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(Court  of  Appeals  of  Kentucky,  Jan.   7,  1909.) 

[115  S.  W.  Rep.  192.] 

Railroads — ^Accident  at  Crossing — Safety  Appliances.'*' — A  railroad 
company,  by  placing  watchmen  and  safety  gates  at  a  dangerous  cross- 
ing, docs  not  become  an  insurer  of  the  safety  of  the  crossing  to  the 
traveling  public. 

Railroads — Accidents  at  Crossings — Contributory  Negligence — Reli- 
ance on  Care  of  Railroad  Company.* — The  use  by  a  railroad  company 
cf  the  most  approved  safety  appliances  at  a  dangerous  crossing  does 
not  relieve  one  using  the  crossing  of  the  necessity  of  exercising  or- 
dinary care  for  his  own  safety. 

Railroads — Injuries  at  Crossing — Contributory  Negligence — Ques- 
tion for  Jury. — Evidence,  in  an  action  for  injuries  from  a  collision 
with  a  safety  gate  at  a  railroad  crossing,  held  to  present  a  question 
tor  the  jury  as  to  whether  plaintiff  was  guilty  of  contributory  negli- 
gence. 

Appeal  and  Error — I^eview — Conflicting  Evidence. — Where  there  is 
some  evidence  to  support  a  verdict  that  plaintiff  was  not  guilty  of 
negligence  contributing  to  his  injury,  the  finding  will  not  be  dis- 
turbed on  appeal. 

Damages — Personal  Injuries — Amount  of  Verdict. — A  verdict  for 
?3,000  was  excessive,  where  plaintiffs  injuries  were  not  permanent, 
and  his  employment  was  interrupted  for  but  15  days,  after  which  he 
engaged  in  work  requiring  more  active  and  energetic  endeavors  than 
lie  was  called  upon  to  put  forth  before  his  injury. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  Third  Division. 
"Not  to  be  officially  reported." 

Action  for  personal  injuries  by  John  Singheiser  against  the 
Kentucky  &  Indiana  Bridge  &  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.   Reversed. 

Humphrey,  Davie  &  Humphrey  and  Edtvard  P,  Humphrey, 
ior  appellant. 
Morton  K,  Yonts,  for  appellee. 

Lassing^  J.  The  tracks  of  appellant  company  are  laid  along 
Thirtieth  street,  and  at  the  point  where  Thirtieth  street  is  crossed 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroads  as  affected  by  presence  or  absence  of  flagmen 
or  watchmen  at  crossings,  see  first  foot-note  of  Hodgin  v.  Southern 
Ry.  Co.  (N.  Car.),  24  R.  R.  R.  553,  47  Am.  &  Eng.  R.  Cas.,  N.  S-, 
553;  first  foot-note  of  Tiffin  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  21  R. 
R.  R.  113,  44  Am.  &  Eng.  R.  Cas.,^N.  S.,  113. 
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by  Portland  avenue  appellant  maintains  gates  for  the  safety  of 
the  public.  These  gates  are  operated  by  a  watchman  located  in  a 
tower,  stationed  at  the  intersection  of  these  streets.  While  ap- 
pellee was  driving  in  an  easterly  direction  along  Portland  avenue, 
he  was  injured  about  his  body,  and  particularly  his  knee,  by  being 
struck  by  one  of  these  gates,  which  was  at  the  time  being  lowered 
because  of  the  approach  of  a  train.  He  sued  to  recover  damages 
for  his  injuries,  alleging  that  they  were  due  tj)  the  negligence  of 
the  appellant  company's  servants  in  the  operation  of  the  gates. 
The  answer  traversed  the  material  allegations  of  the  petition,  and 
pleaded  contributory  negligence.  A  reply  controverting  the  plea 
of  contributory  negligence  completed  the  issue.  A  trial  before  a 
jury  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  $3,000.  A 
motion  and  grounds  for  a  new  trial  were  overruled,  and  the  de- 
fendant company  appeals. 

The  grounds  relied  upon  for  reversal  are :  That  the  verdict  is 
not  sustained  by  sufficient  evidence,  because  the  proof  shows 
that  the  accident  was  caused  by  the  contributory  negligence  of 
appellee;  and,  second,  that  the  verdict  is  grossly  excessive. 
Thirtieth  street  runs  north  and  south;  Portland  avenue  runs 
east  and  west.  The  gates  are  operated  by  a  man  stationed  in  the 
tower  at  the  intersection  of  these  streets.  #  From  the  testimony 
of  appellee  it  appears:  That  about  10  o'clock  on  the  night  of 
September  3,  1907,  he  was  driving  east  along  Portland  avenue  on 
the  south  side  of  the  street.  That  as  he  approached  the  railroad 
crossing  at  Thirtieth  street,  he  noticed  that  the  blue  lights,  which 
hung  on  the  end  of  the  crossing  gates,  were  in  the  air.  From  this 
he  concluded  that  the  crossing  was  clear.  That,  as  he  attempted 
to  pass  over  the  crossing,  the  gates  were  lowered.  He  passed  un- 
der the  west  gate  without  being  struck,  but  as  his  horse  was  pass- 
ing under  the  east  gate  the  south  arm  of  the  east  gate  struck  his 
horse  and  flew  back  and  struck  him  upon  the  knee,  and  caused  the 
injury  of  which  he  complains.  Appellee  was  a  member  of  the 
fire  department  of  the  city  of  Louisville,  .and  was  stationed  at  en- 
gine house  No.  13,  which  is  located  on  Rudd  avenue  between 
Thirty-Fourth  and  Thirty-Fifth  streets.  At  the  time  he  was 
injured,  he  was  on  his  way  from  his  engine  house,  with  several 
other  fireman,  to  engine  house.  No.  6,  which  is  on  Portland  avenue 
between  Twenty-Fifth  and  Twenty-Sixth  streets.  His  purpose 
in  going  to  this  engine  house  was  to  remain  there  while  the  crew 
of  No.  6  was  out  on  a  fire  call.  The  petition  alleges,  and  the  proof 
shows,  that  the  horse  which  appellee  was  driving  was  attached 
to  a  reel  or  hose  wagon,  and  was  going  rapidly  along  Portland 
avenue,  not  as  rapidly,  perhaps,  as  it  would  have  been  driven  in 
responding  to  a  fire  alarm,  but  still,  according  to  the  testimony 
of  appellee,  at  a  "fast  trot." 

It  is  insisted  for  appellant  that,  being  familar  with  the  fact 
that  appellant's  tracks  crossed  Portland  avenue  at  Thirtieth  street, 
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appellee  should  not  have  driven  at  the  rate  of  speed  at  which  he 
was  going,  when  merely  going  from  one  engine  house  to  another, 
that  there  was  no  necessity  for  such  rapid  driving,  and  that  the 
slightest  regard  for  his  own  safety  would  have  enabled  him  to 
avoid  the  accident  and  consequent  injury.  Appellee  is  corrobo- 
rated in  his  testimony  as  to  the  movement  of  the  gates,  speed  of 
the  horse,  and  manner  in  which  the  accident  occurred  by  two 
members  of  the  crew  who  were  with  him.  Appellant  introduced 
the  watchman  in  charge  of  the  tower,  who  testified :  That  he  was 
in  the  tower  which  is  located  on  the  northeast  corner  of  Thirtieth 
street  and  Portland  avenue.  That  he  saw  the  reel  cart,  or  wagon, 
approaching.  That  at  the  same  time  a  train  was  approaching  the 
crossing,  and,  observing  that  the  reel  wagon  was  being  driven 
rapidly,  he  immediately  rang  his  bell  and  started  to  lower  the 
gates.  That  when  the  gates  had  been  partially  lowered  he  dis- 
covered that  the  engineer  of  the  train  was  stopping  his  engine. 
He  thereupon  reversed  his  levers  and  attempted  to  raise  the  gates. 
That  the  west  gate  had  been  sufficiently  raised,  by  the  time  the 
horse  reached  it,  to  allow  it  to  pass  under,  but,  the  east  gate  not 
having  been  raised  a  sufficient  height  to  permit  it  to  pass,  it 
struck  appellee.  That,  when  he  first  saw  the  reel  or  hose  wagon, 
it  was  some  50  yards  or  such  matter  away.  That  there  is  a  build- 
ing on  the  west  side  of  the  track  which  prevented  his  seeing  the 
horse  sooner.  Appellee  and  his  witnesses  testify  that  at  the  time 
the  accident  occurred  the  gates  were  being  lowered  by  the  watch- 
man in  the  tower.  This  issue  of  fact,  of  course,  was  one  for  the 
consideration  of  the  jury.  According  to  the  testimony  of  both 
appellant  and  appellee  the  horse  was  being  driven  rapidly.  Ap- 
pellee says  he  was  not  ruuning;  the  watchman  says  he  was.  Ap- 
pellee admits  that  he  was  in  a  **fast  trot,"  but,  whether  trotting 
or  running,  as  one  concedes  and  the  other  charges,  he  was  being 
driven  rapidly.  When  the  watchman  in  the  tower  saw  a  train  ap- 
proaching, and  at  the  same  time  saw  appellee's  horse  coming  rap- 
idly toward  the  crosing,  it  was  his  duty  to  at  once  ring  the  bell  and 
lower  the  gates  to  prevent  a  collision.  This  he  attempted  to  do, 
according  to  the  testimony  of  all  of  the  witnesses ;  but  it  is  the 
theory  of  appellee  and  his  witnesses  that  he  was  negligent  in  the 
discharge' of  his  duty,  and  did  not  lower  the  gates  in  time  to  warn 
appellee  that  he  was  going  to  do  so,  and  thereby  enable  him  to 
check  the  speed  of  his  horse  until  he  had  passed  under  the  west 
gate,  and  was  in  the  act  of  passing  under  the  east  gate.  While, 
on  the  other  hand,  it  is  the  theory  of  appellant  that  appellee  was 
driving  so  rapidly  that  the  watchman  in  the  tower  did  not  have 
time  to  clear  the  gates  after  he  discovered  appellee  approaching 
the  crossing  at  a  rapid  rate  of  speed.  The  railroad  company  does 
not  become  an  insurer  of  the  safety  of  the  traveling  public  by 
placing  watchmen  and  safety  gates  over  dangerous  crossings,  but 
such  precautions  are  taken  to  meet  the  requirements  of  the  law 

34  R  R  K— 8 
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that  at  crossings  of  this  character  all  reasonable  means  must  be 
employed  by  the  company  to  avoid  injury  to  the  traveling  public 
The  use  by  the  company  of  the  most  approved  safety  appliances 
does  not  relieve  one  using  the  thoroughfare  of  the  necessity  of 
exercising  ordinary  care  for  his  own  safety  in  so  using  it,  and  it 
was  the  duty  of  appellee  in  approaching  this  crossing  to  exercise 
such  care,  and,  while  it  may  be  said  that  when  he  observed  that 
the  gates  were  up  that  this  was  an  invitation  for  him  to  cross,  it 
was  not  an  invitation  to  cross  at  all  hazard,  but  only  an  invitation 
to  cross  with  due  care  and  regard  for  his  own  safety.  These 
phases  of  the  law  were,  by  appropriate  instructions,  presented  to 
the  jury,  and  it  was  their  province  to  say  whether  or  not  appellee, 
under  the  evidence,  was  guilty  of  such  contributory  negligence 
that  but  for  which  the  accident  would  not  have  occurred.  Having 
decided  that  he  was  not,  and  there  being  some  evidence  to  support 
their  finding,  the  verdict  will  not  be  disturbed  on  this  account 

We  come  next  to  consider  the  question  as  to  whether  or  not  the 
verdict  is  excessive.  Appellee  testifies  that  he  was  severely  in- 
jured and  suffered  great  pain,  and  at  the  date  of  the  trial  was  still 
suffering  from  the  effects  of  the  injury  to  his  knee.  When  in- 
jured, as  before  stated,  he  belonged  to  the  fire  department.  His 
particular  duty  was  to  drive  a  reel  or  hose  wagon.  The  injury 
caused  him  to  lay  off  15  days.  Being  injured  while  on  duty,  he 
drew  pay  from  the  city  during  this  time.  At  the  expiration  of  the 
15  days  he  returned  to  work,  and  was  made  a  pipe  or  hose  man. 
As  a  driver  he  was  paid  $1.50  per  day.  As  a  hose  man  his  pay 
was  $1.75  per  day.  The  city  physician,  who  attended  him  imme- 
diately after  his  injury,  and  his  family  physician.  Dr.  Walter  Pell, 
who  attended  him  following  the  city ,  physician,  and  Dr.  H.  H. 
Grant,  a  surgeon  who  examined  him  shortly  after  the  injury,  all 
agree  that  he  was  seriously  injured.  Dr.  J.  W.  Irwin,  a  general 
practitioner,  testified  that  he  examined  the  injured  knee  a  day  or 
so  before  the  trial,  and  that  from  his  examination  of  it  he  was  of 
opinion  that  the  injury  was  permanent.  Appellee's  faipily  physi- 
cian, Dr.  Pell,  testified  that  the  injury  was  possibly  permanent. 
Dr.  Grant,  the  surgeon,  testified  that  from  a  careful  examination 
of  the  injured  member  he  saw  nothing  that  would  warrant  the 
conclusion  that  the  injury  was  permanent.  He  was  introduced  as 
appellee's  witness,  and  his  testimony,  because  of  his  standing  and 
skill  as  a  surgeon,  is  entitled  to  great  weight.  Now,  if  the  injury 
is  not  permanent,  and  the  evidence  in  this  case  does  not  warrant 
the  conclusion  that  it  is,  a  judgment  for  $3,000  in  favor  of  a  man 
who  was  required  to  give  up  his  usual  vocation  but  15  days,  and 
who,  at  the  conclusion  of  that  time,  not  only  returned  to  his  usual 
vocation,  but  accepted  a  position  which  required  more  active  and 
energetic  service  on  his  part  than  the  one  which  he  had  formerly 
held,  must,  at  first  blush,  strike  one  as  out  of  all  proportion  to  the 
injury  received.    In  a  case  like  this,  where  the  defendant  is  liable 
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at  all,  its  liability  is  limited  to  compensation.  This,  of  course,  in 
all  cases  of  personal  injury,  accompanied  by  pain  and  suffering, 
is  a  matter  largely  speculative ;  but  this  speculation  must  not  be 
indulged  in  to  an  unreasonable  degree. 

In  our  opinion  the  jury  in  this  case  did  not  confine  itself  within 
the  proper  limits,  and  fixed  a  sum  as  damages  so  unreasonably 
large  that  we  feel  constrained  to  reverse  the  case  because  thereof, 
and  it  is  so  ordered. 


Gibson  v,  Main^  Cknt.  R.  R. 

(Supreme  Court  of  New  Hampshire,  Carroll,  Nov.  2,  1909.) 

[74   Atl.    Rep.    589.] 

Railroads — Operation — Accident  at  Crossings — Questions  for  Jury. 
—Deceased,  riding  a  bicycle,  failed  to  observe  an  extra  train  which 
gave  no  signal  of  its  approach.  He  was  15  years  old,  familiar  with 
crossings,  and  a  good  rider.  Two  witnesses  testified  that  he  was  a 
careful  boy,  so  far  as  they  knew;  but  the  flagman  testified  that  he 
had  cautioned  him  about  riding  ahead  of  trains.  Held,  that  evidence 
of  careful  habit  was  insufficient  to  raise  the  inference  that  he  came 
on  the  track  in  a  prudent  way,  and  on  that  issue  the  defendant  was 
entitled  to  a  directed  verdict. 

Railroads — Operation — Accident  at  Crossing — Contributory  Negli- 
gence.— Where  a  bicycle  rider  struck  by  a  train  at  a  crossing  could 
have  avoided  it  by  stopping  up  to  the  time  he  was  within  lO  feet 
of  the  track  if  he  had  used  due  care,  and  defendant's  servants,  by 
using  the  same  care,  could  have  avoided  the  injury  by  stopping  up  to 
the  time  the  train  was  within  lOO  feet  of  the  point  of  collision,  but 
net  thereafter,  his  contributory  negligence  precluded  a  recovery. 

Transferred  from  Superior  Court,  Carroll  County ;  Chamberlin, 
Judge. 

Action  by  James  L.  Gibson,  administrator,  against  the  Maine 
Central  Railroad.  Verdict  for  plaintiff,  and  defendants  except 
Judgment  for  defendants. 

The  accident  occurred  at  a  railroad  crossing  on  Kearsarge 
street,  in  the  village  of  North  Conway.  Cheney  rode  upon  the 
crossing  on  a  bicycle  without  observing  an  approaching  train,  and 
was  not  seen  by  the  trainmen. 

Walter  D,  H.  Hill  and  John  B.  Nash,  for  plaintiff. 
Drew,  Jordan,  Shurtleff  &  Morris,  for  defendants. 

Pkaslee,  J.  It  is  conceded  that  thene  was  evidence  of  the 
defendants'  negligence,  and  the  first  question  raised  by  the  defend- 
ants' exception  to  the  denial  of  their  motion  for  a  verdict  is 
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whether  there  was  evidence  from  which  it  could  be  found  that 
the  deceased  was  in  exercise  of  due  care.  He  was  a  boy  15  years 
of  age,  and  had  lived  for  some  time  in  the  vicinity  of  the  crossing 
where  he  was  injured.  He  had  often  passed  over  it,  and  was  ac- 
quainted with  the  method  of  managing  trains  and  giving  signals 
in  that  locality.  He  was  riding  a  bicycle  and  was  approaching  the 
crossing  at  about  10  miles  an  hour.  The  train  was  an  extra,  run- 
ning 20  miles  an  hour,  and  upon  no  regular  schedule.  There  was 
evidence  that  the  deceased  went  upon  the  crossing  without  knowl- 
edge of  the  approach  of  the  train,  and  that  the  customary  sie:nals 
were  not  given.  From  this  it  is  argued  that,  applying  the  rule  of 
Smith  V,  Railroad,  70  N.  H.  S3,  47  Atl.  290,  85  Am.  St.  Rep.  596. 
it  could  be  found  that  the  deceased  relied  upon  the  signals,  and  so 
was  careful  when  he  went  upon  the  track.  But  an  essential  ele- 
ment in  the  Smith  Case  is  lacking  here.  In  that  case  there  was 
evidence  that  the  deceased  was  a  person  of  habitual  prudence ;  and 
it  was  from  this  habit,  as  basis  of  probable  conduct,  that  it  was 
inferred  that  he  came  onto  the  crossing  in  a  prudent  way ;  i.  e., 
relying  upon  the  signals.  In  this  case  the  only  evidence  of  the 
boy's  care  is  in  the  following  testimony: 

Cross-examination  of  Owen  Alley :  "Q.  Was  this  boy  in"  the 
habit  of  riding  as  other  boys  do.  just  as  fast  as  they  can,  holding 
their  heads  down  ?  A.  No.  sir ;  he  rode  ordinarily  and  with  usual 
caution,  I  think.  Q.  And  he  seemed  to  have  his  wheel  under  con- 
trol all  the  time  when  you  have  seen  him  riding?  A.  To  the  best 
of  my  observation,  I  should  say  so.'* 

Cross-examination  of  Mrs.  Hattie  E.  Cheney,  the  boy's  mother: 
**Q.  How  long  had  the  boy  been  riding  a  wheel  ?  A.  Two  years. 
Q.  Two  years  prior  to  his  injury,  and  he  was  a  pretty  good  rider 
was  he  not?  Could  he  control  his  wheel?  A.  He  was  a  very 
careful  rider.  Q.  And  seemed  to  have  good  control  of  the  bicycle? 
A.  Yes,  sir.  Q.  As  to  his  acquaintance  with  the  railroad  cross- 
ings and  .so  forth?    A.  Very  familiar." 

Direct  examination  of  Eben  A.  Hanson,  flagman  at  Kearsarge 
street :  "Q.  Have  you  had  occasion  to  watch  him  as  he  was  rid- 
ing his  bicycle  ?  A.  Yes ;  I  have.  Q.  Have  you  noticed  him  as 
he  was  riding  his  bicycle  over  Kearsarge  street  crossing  as  trains 
were  ;approaching?  A.  Well,  yes;  I  have.  Q.  Whether  you— 
have  you  ever  spoken  to  Horace  E.  Cheney  and  cautioned  him 
about  riding  his  bicycle  over  the  crossing  ahead  of  trains  ?  A. 
Yes,  I  have ;  I  have  cautioned  him." 

Cross-examination  of  Ray  W.  Purt :  "Q.  Was  he  a  careful 
boy?  A.  Well,  as  much  as  I  have  seen  of  him,  he  was."  The 
witness  also  testified  to  riding  considerably  with  the  Cheney  boy. 

The  evidence  of  Hanson  led  to  the  inference  that  in  his  opinion 
the  Cheney  boy  had  a  habit  of  carelessness  at  crossings ;  otherwise, 
he  would  not  have  cautioned  him.  The  evidence  of  Alley  and 
Mrs.  Cheney  is  directed  to  his  ability  to  manage  a  wheel.    The 
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fact  that  he  was  familiar  with  the  crossings,  testified  to  by  his 
mother,  does  not  prove  he  was  careful  at  them.  The  evidence 
of  Purt  that  he  was  a  careful  boy  as  much  as  he  had  seen  of  hiixi 
fails  to  authorize  an  inference  of  a**uniform  habit"  (Smith  v. 
Railroad,  70  N.  H.  53,  82,  47  Atl.  290,  85  Am.  St.  Rep.  596)  of 
care  at  railroad  crossings.  As  there  was  not  sufficient  evidence  of 
a  careful  habit,  there  was  nothing  from  which  it  could  be  inferred 
that  the  deceased  was  careful.  Upon  that  issue  the  defendant  was 
entitled  to  a  directed  verdict.  Gahagan  v.  Railroad,  70  N.  H.  441^ 
50  Atl.  146,  55  L.  R.  A.  426;  Waldron  v.  Railroad,  71  N.  H.  362, 
52  Atl.  443.  The  case  is  one  "where  there  was  active  participation 
by  the  deceased  in  bringing  about  the  dangerous  situation,  and  the 
duty  rested  upon  him,  as  well  as  upon  the  defendant,  of  actively 
and  vigilantly  exercising  ordinary  care  under  the  circumstances" ; 
aDd  "the  absence  of  all  evidence  of  what  he  did  at  the  time  cannot 
be  supplied  by  conjecture,  or  by  a  theory  which  is  as  liable  to  be 
false  as  true."  Wright  r.  Railroad,  74  N.  H.  128,  133,  65  Atl 
687,  690,  8  L.  R.  A.  (N.  S.)  832,  124  Am.  St.  Rep.  949. 

But  thi<>  does  not  dispose  of  the  case,  for  the  question  whether 
the  defendants  could  have  prevented  the  accident  after  they  knew 
or  ought  to  have  known  of  the  plaintiff's  dangerous  situation  was 
also  submitted  to  the  jury.  This  question  was  submitted  upon  the 
assumption  that  the  plaintiff's  conduct  in  going  upon  the  crossing 
might  be  found  to  be  negligent.  The  inquiry,  therefore,  on  this 
branch  of  the  case  is  whether  there  was  evidence  to  warrant  a 
recovery,  notwithstanding  the  fault  of  the  deceased  concurred 
with  that  of  the  defendants  to  produce  the  injury.  The  law 
governing  situations  of  this  kind  has  been  applied  in  cases  calling 
for  nice  distinctions.  Gahagan  v.  Railroad,  70  N.  H.  441,  50  Atl. 
146,  55  L.  R.  A.  426;  Parkinson  v.  Railway,  71  N.  H.  28,  51  Atl. 
268;  Shannon  v.  Railroad,  71  N.  H.  286,  51  Atl.  1074;  Little  v. 
Railroad,  72  N.  H.  61,  55  Atl.  190,  s.  c,  72  N.  H.  502,  57  Atl.  920; 
Yeaton  v.  Railroad,  73  N.  H.  285,  61  Atl.  522.  There  is  no  occa- 
sion to  re-examine  them  here.  In  no  view  of  the  law  was  the 
plaintiff,  upon  the  evidence  in  this  case,  entitled  to  go  to  the  jury 
on  a  theory  of  negligence  of  the  defendants  later  either  in  point 
of  time  or  causation  than  that  of  the  deceased.  It  appeared  that, 
when  the  fireman  was  190  feet  from  the  point  of  collision,  he 
could  have  seen  the  deceased  when  he  was  95  feet  from  that 
point;  that  the  deceased  could  have  avoided  being  injured  by  stop- 
ping or  turning  aside  when  he  was  10  feet  or  more  from  the 
crossing;  and  that  the  train  could  be  stopped  in  100  feet.  From 
this  evidence  it  could  be  found  that  either  could  have  avoided  the 
collision  by  stopping  up  to  the  time  the  train  was  within  100  feet 
of  the  place  of  the  accident ;  that  after  that  time  the  deceased 
could,  and  the  defendants  could-  not,  have  avoided  it  up  to  the 
time  he  was  within  10  feet  of  that  point ;  and  that  from  then  on 
neither  could  have  avoided  it.    On  this  issue  the  case  falls  within 
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the  rule  laid  down  in  Batchelder  v^  Railroad,  72  N.  H.  528,  57  Atl. 
926.  "If  it  might  be  found  from  the  evidence  that  the  defendants 
would  have  discovered  the  plaintiff  in  time  to  prevent  the  accident 
if  they  had  used  ordinary  care,  it  cannot  be  found  that  she  would 
not  have  seen  the  train  in  time  to  escape  injury  if  she  had  used 
the  same  care."  The  case  on  this  issue  is  plainly  outside  the 
region  of  doubt  or  controversy.  It  is  useless  to  elaborate  the  con- 
cise statement  of  the  law  found  in  the  case  last  cited.  "The  only 
, complaint  she  makes  is  that  the  defendants  failed  to  use  such  care 
to  discover  her  in  time  to  avoid  the  accident.  It  is  clear  that  their 
failure  to  perform  this  duty  concurred  both  in  point  of  time  and 
causation  with  her  failure  to  use  the  same  care  to  discover  the 
train.  There  was  no  time  when  they  could  have  discovered  her  in 
season  to  avoid  injuring  her  within  which  she  could  not  have  dis- 
covered the  train  in  time  to  avoid  being  injured."  Page  530  of  11 
-  ^,  H.,  page  926,  of  57  Atl. 

Judgment  for  the  defendants.    All  concur. 


Danskin  v.  Pennsylvania  R.  Co.  ct  al. 

(Court  of  Errors  and  Appeals  pf  New  Jersey,  March  l,  1909.) 

[72  Atl.   Rep.  32.] 

Railroads — Operation — Accidents  at  Crossings  —  Obstruction  of 
View.* — The  fact  that  at  the  time  a  railroad  was  located  across  a 
public  highway  there  existed  brush  or  woods  at  a  crossing  which 
might  obstruct  a  traveler's  view  of  an  approaching  train  is  not  of 
itself  enough  to  charge  the  railroad  company  with  the  duty  of  adopt- 
ing extraordinary  safeguards  at  the  crossing. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Jane  Danskin  against  the  Pennsylvania  Railroad 
Company  and  New  York  &  Long  Branch  Railroad  Company. 
Judgment  for  plaintiff,  and  defendants  bring  error.    Reversed. 

John  S.  Apple  gate  &  Son  and  Alan  H.  Strong,  for  plaintiffs  in 
error. 

Gilbert  Collins,  for  defendant  in  error. 

SwAYZE,  J.  This  is  a  case  of  collision  at  a  railroad  crossing. 
The  train  which  killed  the  decedent  was  operated  by  the  Pennsyl- 
vania Railroad  Company.  The  railroad  on  which  it  ran  was  con- 
trolled by  the  New  York  &  Long  Branch  Railroad  Company.  The 
negligence  alleged  against  the  latter  company  was  the  failure  to 

♦See  second  foot-note  of  Henry  v,  Cleveland,  etc.,  Ry.  Co.  (111.), 
32  R.  R.  R.  48,  55  Am.  &  Eng.  R.  Cas.,  N.  S-,  48. 
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provide  safeguards  at  the  crossing  other  than  the  statutory  signals 
required  of  its  codefendant.  The  trial  judge  charged  that  there 
was  but  one  question  of  negligence  or  want  of  care  against 
each  company :  Against  the  Pennsylvania,  the  alleged  failure  to 
ring  a  bell;  against  the  New  York  &  Long  Branch,  the  alleged 
failure  to  provide  safeguards  other  than  the  signals  on  the  locomo- 
tive, by  reason  of  conditions  existing  at  the  time  it  laid  its  tracks 
there.  These  conditions  were  said  to  be  the  existence,  at  the 
time  of  the  location  of  the  railroad,  of  a  brush  or  woods  tract, 
which  remained  substantially  the  same  until  the  time  of  the  ac- 
cident. The  defendants  excepted  to  so  much  of  the  charge  as 
permitted  the  jury  to  find  a  verdict  against  the  New  York  &  Long 
Branch  railroad  upon  the  theory  of  its  being  obliged  to  adopt 
extraordinary  precautions  beyond  the  statutory  signal.  There- 
upon the  ]\iry  were  recalled,  and  told  that  the  liability  to  give 
other  protection  only  arose  when  the  railroad  company  had,  either 
by  locating  its  line  in  a  dangerous  place,  or  by  its  own  act,  created 
dangers  which  made  the  place  of  crossing  especially  dangerous. 
Thereupon  the  defendants  excepted  to  so  much  of  the  charge  as 
permitted  the  jury  to  find  the  company  liable  if  it  did  not  adopt 
extra  precautions.  There  was  no  evidence  of  special  danger  ex- 
cept that  cause  by  the  brush  or  woods. 

The  charge  in  effect, permitted,  if  indeed  it  did  not  require,  the 
jury  to  find  the  Long  Branch  Railroad  liable  for  its  failure  to 
adopt  extra  precautions  merely  because  the  brush  or  woods  existed 
when  it  located  its  road.  If  the  charge  required  such  a  finding, 
it  was  clearly  injurious  because  it  laid  down  as  a  proposition  of 
law  what  should  have  been  left  to  the  jury  as  was  done  in  Penn- 
sylvania R.  R.  V,  Matthews,  36  N.  J.  Law,  531,  N.  Y.  L.  E.  & 
W.  R.  R.  Co.  V,  Randel,  47  N.  J.  Law,  144,  and  in  Hires  v. 
Atlantic  City  R.  R.  Co.,  66  N.  J.  Law,  30,  48  Atl.  1002.  If,  how- 
ever, the  charge  only  permitted  the  jury  to  find  that  the  duty  to 
adopt  extra  precautions  arose  from  the  existence  of  the  brush 
or  woods  at  the  time  of  the  location  of  the  railroad,  it  was  equally 
injurious,  for  it  predicated  the  existence  of  the  duty  upon  the 
existence,  at  a  remote  time,  of  a  single  circumstance,  which  may 
or  may  not  have  been  of  importance  at  the  time  of  the  accident. 
The  rule  laid  down  in  the  Matthews  Case,  under  the  facts  of  that 
case,  was  that  if  the  place  was  "so  peculiarly  dangerous  that 
prudent  persons  could  not  use  the  public  road  in  safety,  unless 
the  company  employed  a  flagman  or  other  extraordinary  means 
to  signal  the  approach  of  their  trains,  then  in  such  event  it  was 
incumbent  on  them  to  employ  such  extraordinary  means."  There 
is  nothing  in  the  mere  fact  of  the  existence  of  brush  or  woods 
that  renders  a  crossing  so  peculiarly  dangerous  that  prudent 
persons  cannot  use  the  public  road  in  safety.  In  fact  it  is  probable 
that  such  obstructions  to  the  vision  occur  most  frequently  in  the 
remoter  districts  where  trains  are  infrequent  and  travelers,  are 
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few,  and  we  doubt  if  it  has  ever  been  held  that  it  was  permissible 
for  a  jury  to  infer  the  existence  of  a  duty  to  employ  extraordi- 
nary precautions  upon  unfrequented  roads  merely  because  of  the 
existence  of  woods  at  the  point  of  crossing.  Beiseigel  v.  New 
York  Central,  40  N.  Y.  9,  cited  by  Chief  Justice  Beasley  in  his 
opinion,  held  that  it  could  not  be  left  to  a  jury  to  find  from  the 
mere  fact  that  a  street  is  in  a  populous  town  and  much  used  that 
it  is  incumbent  upon  the  railway  company  to  station  a  flagman 
at  such  point.  It  is  unnecessary  for  us  to  go  as  far  as  that.  It 
is  enough  to*  point  out  that  the  single  circumstance  relied  upon 
by  the  learned  trial  judge  to  establish  the  duty  does  not  itseh' 
suffice. 

As  the  case  must  be  tried  again,  it  may  be  well  to  point  out 
that  in  another  respect  the  charge  was  too  favorable  to  the  rail- 
road company.     It  limited  the    company's  liability  to    the    case 
where  the  condition  existed  at  the  time  the  tracks  were  laid.    The 
authorities  do  not  so  limit  it.    The  Matthews  Case  holds  that  the 
extraordinary  duty  exists  in  cases  where  the  company  has  created 
the  extra  danger,  and  that  was  all  that  was  necessary  for  the  de- 
cision of  that  case;  but  the  same  judge  had  shortly  before  held 
that  the  duty  of  a  railroad  company  to  construct  a  bridge  or  pas- 
sageway was  a  continuing  duty  to  be  measured  by  circumstance?, 
and  that  a  bridge  which  at  one  time  would  be  adequate,  might 
become  totally  inadequate,  and  consequently  a  provision  which  at 
one  juncture  would  be  a  discharge  of  the  duty  would  at  another 
amount  to  its  infraction.    State  v.  Central  R.  R.,  32  N.  J.  Law, 
220,  224.    So  in  a  case  like  the  present  extraordinary  precautions 
might  be  quite  unnecessary  when  the  road  was  originally  located, 
but  might  become  necessary  with  the  increase  of  traffic;  and,  if 
the  conditions  which  caused  the  extraordinary  danger  were  created 
by  or  within  the  control  of  the  company,  the  duty  to  adopt  the 
additional  safeguards  would  arise.    In  a  doubtful  case  this  might 
have  to  be  submitted  to  the  jury,  as  was  done  in  the  above  cited; 
but,  as  Chief  Justice  Beasley  said,  it  would  obviously  be  very 
much  under  the  control  of  the  court,  and  would  not  be  left  to 
the  caprice  of  juries.    He  did  not  say  that  it  would  never  be  for 
the  jury  to  determine  whether  or  not  the  facts  were  such  as  to 
bring  the  case  within  the  legal  rule  that  the  railroad  company 
must  adopt  extraordinary  precautions  where  the  situation,  through 
conditions  created  by  it,  or  within  its  control,  becomes  such  pru- 
dent persons  could  not  otherwise  use  the  public  road  in  safety. 
The  case  of  N.  Y.  L.  E.  &  W.  R.  R.  Co.  v.  Leaman,  54  N.  J. 
Law,  202,  23  Atl.  691,  15  L.  R.  A.  426,  is  not  to  be  the  contrar>'. 
We  were  careful  to  say  that  that  case  did  not  involve  any  question 
of  gates  or  flagmen,  and  that  there  was  nothing  in  the  particular 
circumstances  that  would  permit  that  question  to  be  left  to  the  jury. 
The  quesion  there  was  whether  the  statutory  duty  to  give  audible 
signals  was  to  be  supplemented  by  additional  and  varying  duties 
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by  reason  of  meteorological  considerations,  the  direction  of  the 
wind,  the  cloudy  or  clear  condition  of  the  atmosphere,  the  pres- 
ence of  rain  or  fog. 

We  are  clear  that  there  was  an  error  in  the  charge  injurious 
to  the  Long  Branch  Road.  The  exception  called  attention  to  it, 
and  covered  so  much  of  the  charge  (and  no  more)  as  permitted 
the  jury  to  find  a  verdict  upon  the  theory  of  a  duty  to  adopt 
extraordinary  precautions.  For  this  error  the  judgment  as  to 
that  road  must  be  reversed.  The  judgment  is  joint,  and  r^ust  be 
reversed  as  to  both  defendants.  McDonald  v.  Central  R.  R.  Co.', 
72  X.  J.  Law,  280,  62  Atl.  405,  2  L.  R.  A.  (N.  S.)  505,  111  Am. 
St.  Rep.  672. 


Freedmax  v.  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme    Court   of   Errors   of   Connecticut,    Feb.    16,    1909.) 

[71    Atl.    Rep.   901.] 

Railroads — Accidents  at  Crossing — Instructions — Discovered  Peril. 

—The  court  instructed  that  the  engineer  owed  no  duty  to  travelers 
at  a  highway  crossing  but  to  ring  the  bell,  except  in  exceptional  cases 
later  mentioned,  but  it  was  his  duty  to  keep  a  vigilant  lookout  for 
travelers,  and  in  another  instruction  stated  that  if  decedent's  peril 
at  the  crossing  was  known  to  the  engineer,  or  should  have  been 
known,  reasonable  care  required  him  to  use  every  precaution  to  avoid 
injury,  and  if  a  reasonably  prudent  person  would  have  blown  the 
whistle  or  checked  the  train,  the  engineer  was  bound  to  do  so.  Held, 
that  the  first  part  of  the  instruction,  considered  in  connection  with 
the  remainder,  did  not  limit  the  engineer's  duty  to  ringing  the  bell, 
and  his  duty  upon  discov€l*ing  decedent's  peril  was  fairly  submitted. 
Railroads — Crossing  Accidents — Rate  of  Speed.* — When  used  for 
proper  railroad  purposes,  trains  may  be  run  over  a  railroad  crossing 

*For  the  authorities  in  this  series  on  the  question  whether  any  rate 
of  speed  of  a  railroad  train  in  a  city  or  other  municipality  may  con- 
stitute negligence  where  it  is  not  limited  by  statute  or  ordinance,  see 
Lomsville  &  N.  R.  Co.  v,  Taylor's  Adm'r  (Ky.),  27  R.  R.  R.  228,  50 
Am.  &  Eng.  R.  Cas.,  N.  S.,  228  (duty  to  moderate  speed  of  trains  at 
pertain  points  in  cities  and  towns;  and  fact  that  high  rate  would  ren- 
tier it  easier  to  ascencf  grade  did  not  constitute  justification);  Serano 
V.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.),  25  R.  R.  R.  293,  48  Am.  & 
c-ng.  R.  Cas.,  N.  S.,  293  (of  fifteen  to  twenty-five  miles  an  hour  around 
<^urve  in  track  near  crossing  was  negligent) ;  Cincinnati,  etc.,  Ry.  Co. 
^.  Commonwealth  (Ky.),  24  R.  R.  R.  551,  47  Am.  &  Eng.  R.  Cas.,  X. 
^M  551  (rapid  running  of  train  over  street  crossings  of  town,  which 
will  render  useless  signals  that  may  have  been  given  of  its  approach, 
Js  evidence  of  negligence,  entitling  a  person  injured  thereby  to  recover 
Auttvages);  McFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del.  Sup'r  Ct.),  24  R. 
R-  R.  56,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  56  (duty  to  regulate  speed  of 
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at  the  speed  and  in  the  manner  they  are  usually  and  ordinarily  run.  in 
absence  of  restrictive  statutes,  and  the  company  is  not  responsible 
for  the  necessary  attendant  dangers,  and  it  was  not  negligence  to 
run  a  train  over  a  street  crossing  at  the  rate  of  from  25  to  50  miles 
an  hour;  that  rate  of  speed  being  proper  for  railroad  purposes. 

Trial — Verdict — Special  Interrogatories — Necessity  of  Answer.— In- 
terrogatories presented  by  defendant,  which  stated  that  they  were 
to  be  answered  if  verdict  went  for  plaintiff,  need  not  be  answered 
upon  return  of  verdict  for  defendant. 

Trial — Verdict — Special  Interrogatories — Time  for  Presenting.— If 
plaintiff  desired  to  submit  special  interrogatories,  or  have  those  an- 
swered which  defendant  submitted  to  be  answered  in  case  of  ver- 
dict for  plaintiff,  he  should  have  requested  their  submission  before 
rendition  of  verdict. 

Trial — Verdict — Special  Interrogatories — Failure  to  Answer— Rem- 
edy. — When  verdict  was  returned  without  answers  to  special  inter- 
rogatories submitted,  if  plaintiff  had  a  right  to  have  them  answered, 
he  should  have  requested  the  court  to  order  them  answered,  or  ob- 
jected to  accepting  the  verdict  without  the  answers,  instead  of  re- 
maining silent  until  the  jury  was  discharged. 

Trial — Special  Interrogatories — Objection — ^Waiver. — Plaintiff,  by 
not  objecting  to  special  interrogatories  submitted  by  defendant,  as- 
sented  to  their  submission. 

trains  according  to  circumstances);  Haley  v.  Missouri  Pac.  Ry.  Co, 
(Mo.),  25  R.  R.  R.  683.  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  683  (grade  of 
street  as  justification  of  speed  of  train;  and  question  for  jury  whether 
20  miles  an  hour  was  negligent  speed);  Seaboard  A.  L.  Ry.  r.  Smith 
(Fla.),  25  R.  R.  R.  793,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  793  (speed  of 
trains  as  negligence);  Haley  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  25  R* 
R.  R.  683,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  083  (common-law  duty  to 
regulate  speed  of  trains  in  cities;  and  whether  speed  of  train  was  neg- 
ligent was  question  for  jury  in  absence  of  regulating  statute  or  ordi- 
nance); note,  21  R.  R.  R.  236,  44  Am.  &  Eng.  R.  Cas.,N.  S.,  236:  note, 
2  R.  R.  R.  642,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  642;  Bilton  v.  Southern 
Pac.  Co.  (Cal.),  19  R.  R.  R.  797,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  797 
(care  required  in  regulating  speed  when  train  is  approaching  street 
crossing  where  view  of  other  users  of  street  is  obstructed);  Central  cf 
Georgia  Ry.  Co.  v.  Freeman  (Ala.),  5  R.  R.  R.  62,  28  Am.  &  Eng.  R- 
Cas.,  N.  S.,  62  (courts  alleging  that  defendant's  servants,  knowing  that 
by  running  train  at  rapid  speed  at  street  crossing  great  personal  injury 
would  probably  be  caused,  wantonly  and  intentionally  did  so,  and,  as 
proximate  consequence  thereof,  plaintiff  was  injured,  did  not  state  a 
cause  of  action);  Bilton  v.  Southern  Pac.  Co.  fCal.),  19  R.  R.  R.  T97, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  797  (negligence  in  running  train  towards 
street  crossing  is  question  for  jury,  and  was  shown  by  the  evidence); 
Custer  V.  Baltimore  &  O.  R.  Co.  (Pa.),  9  R.  R.  R.  448,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  448  (question  as  to  reasonableness  cf  train*?  speed, 
even  within  city  limits,  may  be  affected  by  fact  that  watchmen  have 
been  stationed  at  the  crossings);  Boggero  v.  Southern  Ry.  Co.  (S. 
Car.),  4  R.  R.  R.  376,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  376  (duty  to  regu- 
late speed  of  trains  within  cities) ;  O'Brien  v.  Wisconsin  Cent.  Ry.  Co. 
(Wis.),  9  R.  R.  R.  462,  32  Am.  &  Eng.  R.  Cas.,  N.  S-,  462  (construction 
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Trial— "Special  Interrogatories"  and'^Findings — Nature  and  Purpose 
—"Special  Verdict." — The  purpose  of  a  "special  verdict"  is  to  furnish 
the  basis  of  the  judgrment,  while  the  purpose  of  "special  interroga- 
tories" is  to  elicit  facts  to  test  the  correctness  of  the  general  verdict. 

Trial — Verdict — Special  Interrogatories — Power  of  Court  to  Re- 
quire— Discretion  of  Court. — The  power  to  submit  special  interroga- 
tories does  not  depend  upon  statute  or  the  consent  of  the  parties,  and 
their  submission,  is  within  the  reasonable  discretion  of  the  court. 

Trial — Verdict — Several  Counts. — Where  the  complaint  contains 
several  counts  for  distinct  causes  of  action,  it  is  the  common  practice  to 
direct  the  jury,  in  case  of  verdict  for  plaintiff  to  designate  upon  which 
count  it  was  rendered. 

Trial — Verdict — Special  Interrogatories — Requisites. — Special  inter- 
rogatories should  be  clear  and  concise;  should  not  be  so  numerous  as 
to  confuse  the  jury;  each  question  should  require  the  finding  of  a 
single  fact;  should,  when  practicable,  be  framed  so  as  to  require  a  cat- 
egorical answer;  should  not  call  for  conclusions  of  law  or  for  eviden- 
tial or  uncontroverted  facts;  and,  though  not  wholly  covering  or  nec- 
essarily controlling  the  determination  of  any  one  issue,  the  answer  to 
be  elicited  should  be  pertinent  to  an  issue,  and  serve  to  limit  or  ex- 
plain the  general  verdict. 

Trial — Submission  of  Interrogatories — Inducing  Verdict — In  an  ac- 
tion for  decedent's  death  as  a  street  crossing  by  being  struck  by  a 
"     ^-^^-^■^— —  ^^— ^i^^^.^—       — ^^^^^— ^—       ^^^^— — .^-.  ^^^^_  1^ 

of  Wisconsin -statute  on  question  whether  six  miles  an  hour  is  lawful 
speed  in  city  at  crossings  where  no  gates  are  maintained);  Louisville 
&  X,  R.  Co.  V.  Molloy's  AdmV  (Ky.),  18  R.  R.  R.  714,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  714  (rule  requiring  speed  of  trains  to  be  moderated  at 
street  crossings  is  not  applicable  to  crossings  not  within  settled  part 
of  town,  and   which  are  practically  country  crossings;   and   at   such 
crossings  no  rate  of  speed  is  negligent) ;  Custer  v.  Baltimore  &  O.  R. 
Co.  (Pa.).  9  R.  R.  R.  448,  32  Am.  &  Eng.  R.  Cas..  N.  Sm  448  (trains  may 
be  lawfully  run  at  a  high  rate  of  speed,  even  within  city  limits,  where 
watchman  have  been  stationed  at  such  crossings):  Cleveland,  etc.,  Ry. 
Co.  v.  Miles  (Ind.),  11  R.  R.  R.  536,  34  Aw.  &  Eng.  R.  Cas.,  N.  S.,  536 
(negligence  in  running  train  in  city  without  signals  at  thirty  miles  an 
hour,  with  respect  to  pedestrian  waiting  to  cross  tracks  where  his  view 
is  obstructed):  Golinvaux  v.  Burlington,  etc.,  R.  Co.  (Iowa),  14  R.  R. 
R.  185,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  185  (speed  of  train  of  sixty-five 
miles  an   hour  as   negligence.);   Illinois  Terminal   R.   Co.  v.   Mitchell 
(111.),  16  R.  R.  R.  835.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  835  (where  pe- 
destrian in  city  was  struck  by  train  which  approached  at  excessive 
*peed  and  without  signals,  railroad,  in  action  for  his  injuries,  was  not 
entitled  to  peremptory  instruction) ;  Risinger  v.  Southern  Ry.  Co.  (S. 
Car.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  517  (whether  high  rate  of  speed 
of  train  within  town  constitutes  negligence  is  a  question  for  jury) ; 
Sundmaker  v.  Yazoo  &  M.  V.  R.  Co.  (La.),  22  Am.  &  Eng.  R.  Cas., 
^^  S.,  496  (sneed  of  train  in  street  as  negligence);  Chicago,  etc.,  Co. 
-i'.  Mochell  (111.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  927  (sufficiency  of  evi- 
dence that  speed   of  train   colliding  with   street  car   was   excessive); 
Sundmaker  v.  Yazoo  &  M.  V.  R.  Co.  (La.),  22  .\m.  &  Eng.  R.  Cas.,  N. 
S.,  496  (speed  of  a  train  within  city  limits  may  be  negligent  in  absence 
of  either  municipal  regulation  or  statute). 
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train,  the  court  submitted  interrogatories,  to  be  answered  in  case  of 
verdict  for  plaintiff,  as  to  whether,  before  the  collision,  some  part  of 
the  approaching  train  was  visible  to  one  on  a  wagon  from  a  point  6C0 
feet, south  of  the  crossing;  whether  decedent  checked  his  horse  when 
close  to  the  crossing,  or  40  or  50  feet  therefrom;  whether  he  knew  of 
the  train's  approach,  and  looked  or  listened  for  a  train  before  he 
pulled  up  his  horse;  and  whether  he  drove  his  horse  at  a  trot  while 
approaching  the  crossing,  until  he  commenced  to  stop  it.  Held,  that 
there  was  nothing  in  the  interrogatories  to  induce  the  jury  to  iind  for 
defendant. 

Appeal  from  Superior  Court,  New  Haven  County ;  George  W. 
Wheeler,  Judge. 

Action  by  Ida  Freedman,  administratrix  of  Louis  Freedman, 
deceased,  against  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

The  plaintiff's  intestate,  Louis  Freedman,  was  struck  and  killed 
by  a  train  of  the  defendant  on  its  Northampton  Division,  at  a 
grade  crossing  on  Brewster  street  in  the  city  of  New  Haven.  At 
the  place  of  the  accident  the  tracks  of  the  Northampton  Division 
run  generally  north  and  south,  and  across  Gilbert  strdet,  an  un- 
paved  highway  extending  east  and  west,  at  grade.  There  were 
neither  gates,  nor  flagman,  nor  electric  warning  bell  at  said  cross- 
ing. It  did  not  appear  that  any  had  been  ordered"  by  the  railroad 
commissioners.  The  negligence  alleged  was  (1)  the  propelling 
of  the  engine  over  the  crossing  at  an  unlawful  and  dangerous  rate 
of  speed,  and  without  blowing  the  whistle  or  sounding  the  bell; 
(2)  the  failure  to  keep  a  proper  lookout  as  the  engine  approached 
the  crossing;  and  (3)  the  failure  to  stop  the  engine  after  the  de- 
fendant had  an  opportunity  to  observe  the  peril  of  Freedman. 
The  plaintiff's  intestate  was  about  35  years  of  age.  For  several 
years  before,  the  accident  he  had  conducted  a  grocery  business 
on  Gilbert  street,  a  few  blocks  from  the  place  of  the  accident. 
At  about  9  o'clock  of  the  morning  of  December  11,  1906,  while 
driving  westerly  in  an  ordinary  open  grocery  wagon,  engaged 
in  taking  orders  from  his  customers,  he  approached  said  crossing. 
At  the  same  time  there  was  approaching  the  crossing  from  the 
south  a  special  train  of  the  defendant,  consisting  of  an  engine, 
tender,  and  caboose,  running,  as  claimed  by  plaintiff,  from  40  to 
50,  and  by  defendant,  from  25  to  35,  miles  an  hour,  and  the  sound 
of  which  could  be  distinctly  heard.  Freedman  commenced  pull- 
ing up  his  horse,  as  claimed  by  the  plaintiff,  at  some  40  or  50 
feet  before  reaching  the  crossing,  and,  as  claimed  by  defendant,  at 
about  20  feet  from,  or  nearly  on,  the  crossing.  The  engine  struck 
the  team  just  after  it  had  got  onto  the  crossing.  It  was  stated 
by  the  trial  judge  to  the  jury,  as  an  apparently  conceded  fact,  that 
Freedman  knew  of  the  approaching  train  some  time  before  he 
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pulled  up  his  horse.  Several  years  before  this  accident  the  rail- 
road comiTiissioners,  upon  the  petition  of  the  mayor  and  common 
council  of  New  Haven,  had  made  an  order  requiring  the  defend- 
ant to  omit  the  sounding  of  the  whistle  at  a  point  80  rods  before 
reaching  the  crossing,  as  required  by  statute,  and  the  whistle  was 
not  blown  when  the  train  approached  the  crossing  at  this  time. 
The  plaintiff  offered  the  testimony  of  witnesses  that  they  heard 
no  bell  ring,  and  the  defendant  of  several  witnesses  who  heard 
it  ring.  It  was  apparently  undisputed  at  the  trial  that  at  a  point 
on  Brewster  street  from  SO  to  75  feet  east  of  the  track  a  4rain 
approaching  from  the  south  could  be  seen  at  a  point  from  500  to 
600  feet  south  of  the  Brewster  street  crossing,  and  that  the  en- 
gineer first  slackened  the  speed  of  the  train  in  question  and  ap- 
plied the  emergency  brake  at  a  point  about  100  feet  south  of  the 
Brewster  street  crossing. 

On  the  numerous  requests  td  charge,  file  by  the  plaintiff  in 
the  trial  court,  but  few  s^re  discussed  in  her  brief.  Of  those  so 
pursued  only  the  two  following  need  be  noticed : 

"If  the  jury  find  that  the  train  that  struck  and  killed  the  plain- 
tiff's intestate  was  operated  at  such  a  high  rate  of  speed  for  said 
time  and  place  as  to  constitute  negligence,  and  that  such  negli- 
gence was  the  sole  and  proximate  cause  of  the  death  of  the 
plaintiff's  intestate,  then  the  verdict  must  be  for  the  plaintiff." 

"It  was  the  engineer's  duty,  as  well  as  the  duty  of  all  the  other 
servants  in  charge  of  the  said  train,  to  keep  a  constant  watch  for 
pedestrians  or  vehicles  at  or  near  the  crossing,  and  he  should  not 
run  his  train  at  a  greater  rate  of  speed  than  was  reasonable  and 
consistent  with  the  customary  use  of  the  crossing  by  the  public 
with  safety." 

In  charging  the  jury  the  trial  judge  said: 

"(1)  The  railroad  commissioners  having  legally  ordered  the 
whistle  dispensed  with  for  this  crossing,  the  defendant  cannot  be 
held  liable  for  its  compliance  with  this  order,  and  its  failure  to 
blow  this  whistle  for  this  crossing  at  the  80-rod  point.  The  sole 
duty  of  the  railroad  with  regard  to  general  statutory  signals  was 
to  ring  its  engine  bell  from  the  80-rod  point  to  the  crossing. 

"(2)  The  absence  of  a  flagman  at  this  crossing,  and  of  a  cross- 
ing signal  bell,  or  of  gates,  or  of  any  other  form  of  protection, 
does  not  constitute  a  ground  of  negligence  for  which  the  defend- 
ant can  be  held  liable,  for  the  special  designation  by  the  statute 
of  the  whistle  and  bell  signals  excluded  any  obligation  of  provid- 
ing other  signals. 

"(3)  These  are  all,  however,  circumstances  which  should 
have  a  bearing  on  the  general  situation,  and  may  have  operated 
to  affect  the  duty  of  the  engineer  to  keep  a  lookout  for  travelers, 
and  the  duty  of  Freedman  to  look  out  for  trains. 

"(4)  In  addition  to  ringing  or  causing  the  bell  to  be  rung  the 
engineer  owed  no  other  duty,  save  in  the  case  of  exceptional  cir- 
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cutnstances,  which  will  be  treated  of  later.  The  engineer  owed  the 
duty  of  keeping  a  reasonable  outlook,  which,  in  that  connection, 
meant  a  vigilant  outlook,  for  travelers  upon  the  highway  at  or 
near  the  crossing,  so  as  to  avoid  injury  to  them ;  and,  if  the  rail- 
road failed  to  perform  its  duty,  its  liability  is  the  same  whether 
it  saw,  or  might  have  seen,  the  person  in  time,  by  the  exercise  of 
reasonable  care,  so  as  to  have  avoided  the  injury. 

"(5)  Ordinarily  the  liability  of  a  railroad  cannot  be  found 
from  speed  alone,  even  though  the  speed  be  great,  for  negligence, 
as  a  general  rule,  cannot  be  inferred  from  speed  alone.  If  the 
signals  required  by  law  are  given,  no  liability  to  damage  is  at- 
tached to  the  railroad  from  the  fact  of  the  speed  alone,  except 
in  certain  cases,  which  are  exceptional  cases,  and  the  speed  then 
becomes  an  important  element  in  a  charge  of  negligence.  As,  for 
instance,  if  the  circumstances  be  exceptional,  and  known  to  the 
railroad,  or  the  peril  of  the  plaintiff's  intestate  was  known  to  the 
defendant.  Doubtless  in  some  cases,  as  our  courts  say,  the  com- 
pany might  be  liable  for  the  neglect  of  the  engineer  to  slacken  the 
speed  of  his  train  if  by  doing  so  he  might  have  avoided  a  col- 
lision. As,  if  he  was  informed  that  a  person  was  approaching 
the  crossing  in  such  a  condition,  or  under  such  circumstances, 
as  to  indicate  that  he  was  heedless  of  the  danger  signals;  as,  if 
other  sounds  were  prevailing,  as  of  a  thunder  storm,  which  might 
render  the  sound  of  the  signals  indistinguishable.  In  such  cases 
the  company  might  properly  be  charged  with  the  consequences 
of  the  personal  negligence  of  the  engineer. 

*'(6).The  claim  is  that  the  circumstances  in  evidence  present 
an  exceptional  case,  in  that  the  engineer  of  the  defendant  either 
knew  or  ought  to  have  known  of  the  peril  of  the  plaintiff's  in- 
testate, and  might  thereafter  have  avoided  injury  to  Freedman 
had  the  engineer  exercised  reasonable  care. 

"(7)  If  you  find  Freedman  was  in  peril,  and  the  engineer 
knew,  or  ought  to  have  known,  it,  then  reasonable  care  required 
him  to  use  every  precaution  to  avoid  the  injury  to  Freedman 
which  a  reasonably  prudent  person,  similarly  situated,  would  use. 
If  a  reasonably  prudent  person  would  have,  undefr  these  circum- 
stances, blown  the  whistle  or  checked  the  speed  or  stopped  the 
train,  it  was  incumbent  upon  the  engineer  to  have  done  this ;  and, 
if  by  so  doing  injury  to  Freedman  would  not  have  occurred, 
the  defendant  is  liable,  unless  Freedman's  own  negligence  there- 
after essentially  contributed  to  his  injuries.  If  the  doing  of 
any  of  these  things,  or  of  any  other  things,  after  the  engineer 
knew,  or  ought  to  have  known,  of  this  peril,  would  not  have 
avoided  the  injury  to  Freedman,  the  defendant  cannot  be  held 
liable  for  its  failure  to  have  done  them." 

The  statements  contained  in  the  paragraphs  of  the  charge 
aboVe,  marked  "4,"  "5,"  "6,"  and  *7,"  are  among  the  reasons  of 
appeal  assigned. 
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During  his  charge  the  trial  judge  read  and  explained  to  the 
jury  the  following  written  interrogatories,  which  he  informed 
the  jury  the  defendant  had  submitted,  and  that  it  would  be  nec- 
essary for  the  jury  to  answer:  "If  you  find  the  verdict  for  the 
plaintiff,  you  will  answer  the  following  interrogatories:  (1)  Be- 
fore the  collision  was  some  part  of  an  approaching  train,  consist- 
ing of  an  engine,  tender,  and  caboose,  at  all  times  visible  from 
a  point  about  600  feet  south  of  the  Brewster  street  crossing  up  to 
the  crossing  to  a  person  on  the  seat  of  an  ordinary  open  grocery 
wagon  approaching  from  the  east,  and  within  75  feet  of  the 
crossing?  (2)  Did  Freedman  pull  up  his  horse  when  close  to  the 
track,  and  just  before  the  collision?  (3)  Or  did  Freedman  pull 
up  his  horse  when  some  40  to  60  feet  from  the  crossing?  (4)  Did 
Freedman  know  of  the  approach  of  the  train  while  he  was  ap- 
proaching the  crossing,  and  before  he  began  to  pull  up  his  horse  ? 
(5)  Did  Freedman  look  for  a  train  before  he  began  to  pull  up 
his  horse?  (6)  Did  Freedman  listen  for  a  train  before  he  be- 
gan to  pull  up  his  horse?  (7)  Did  Freedman,  while  approaching 
the  crossing,  drive  his  horse  at  a  trot  until  he  commenced  to  pull 
him  up?"  The  jury  returned  a  verdict  for  the  defendant  without 
answering  any  of  said  interrogatories,  and  the  plaintiff  thereafter 
filed  a  motion  in  arrest  of  judgment  on  the  grounds:  "(1)  Of 
the  misconduct  of  the  jury  in  failing  to  comply  with  the  direc- 
tion of  the  court  to  answer  several  certain  questions,  or  interroga- 
tories submitted  to  them  by  the  court  with  the  direction  that  the 
same  shoiuld  be  answered  by  the  jury,  and  returned  to  court 
when  they  returned  their  verdict  in  the  above  cause;  (2)  in  re- 
turning their  verdict  for  the  defendant  without  returning  the  an- 
swers to  several  certain  interrogatories  submitted  to  them  by 
the  court  to  be  answered  in  the  event  that  they  arrive  at  a  ver- 
dict." The  court  denied  said  motion.  The  denial  of  said  motion 
and  the  reading  of  said  interrogatories  to  the  jury,  and  the  in- 
structions given  concerning  them,  are  among  the  errors  assigned 
in  the  appeal. 

Walter  J,  Walsh,  for  appellant. 

Harry  G,  Day  and  Thomas  M.  Steele,  for  appellee. 

Hall,  J.  (after  stating  the  facts  as  above).  The  contention 
of  the  plaintiff  that  the  court  instructed  the  jury,  by  the  language 
of  the  first  three  lines  of  paragraph  4  of  the  charge,  as  above 
numbered,  that  the  engineer  owed  no  other  duty  to  the  plain- 
tiff than  to  ring  the  bell  cannot  be  supported.  It  is  clear  from 
the  context  that  in  the  statement  complained  of  the  court  re- 
ferred to  the  general  statutory  warnings.  In  the  same  paragraph 
4  the  court  said  it  was  the  duty  of  the  engineer  to  keep  a  "vigi- 
lant outlook  for  travelers  upon  the  highway  at  or  near  the  cross- 
ing, so  as  to  avoid  injury  td  them,"  and  in  paragraph  7  that  it 
was  incumbent  upon  him  to  blow  the  whistle,  or  check  the  speed 
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of  the  train,  if  reasonable  care  required  it,  in  view  of  the  fact 
that  he  knew,  or  ought  to  have  known,  of  the  perilous  position  in 
which  Freedman  was  placed.  Whether  after  he  learned,  or 
should  have  learned,  that  Freedman  was  in  peril  the  engineer  did 
all  that  a  reasonably  prudent  person  would  have  done  to  avoid 
the  accident  was  fairly  submitted  to  the  decision  of  the  jury. 

As  applicable  to  the  facts  of  this  case,  we  find  no  error  in  the 
charge  of  the  court,  or  its  refusal  to  charge  as  requested,  upon  the 
question  of  the  rate  of  speed  of  the  train  in  an  element  of  negli- 
gence. To  transport  persons  and  property  rapidly  is  the  principal 
purpose  of  railroads.  To  require  railroads  to  generally  so  reduce 
their  speed  at  all  grades  crossings  as  to  avoid  collisions  with 
persons  who  may  carelessly  or  accidentally  be  upon  the  crossing 
when  a  train  was  approaching  would  defeat,  to- a  great  extent, 
the  purpose  of  the  existence  of  railroads.  To  run  trains  over 
grade  crossings  at  a  rate  of  speed  reasonably  necessary  for  the 
accomplishment  of  the  purposes  of  railroads  is  always  attended 
with  danger.  When  using  its  trains  for  proper  railroad  purposes 
it  is  generally  the  right  of  a  railroad  company,  in  the  absence  of 
legislative  restriction,  to  propel  them  over  highway  crossings  in 
the  way  in  which  they  are  usually  and  reasonably  run.  Baldwin's 
American  Railroad  Law,  408.  For  the  dangers  necessarily  re- 
sulting from  so  propelling  them  over  grade  crossings,  sanctioned 
by  the  state,  the  railroad  company  is  not  responsible.  Cowles  v. 
N.  Y.,  N.  H.  &  H.  R.  Co.,  80  Conn.  48,  54,  66  Atl.  1020,  12  L.  R. 
A.  (N.  S.)  1067.  For  the  protection  to  some  extent  of  others 
who  may  have  occasion  to  use  the  highways  at  grade  crossings 
the  state  has,  through  its  Legislature  and  railroad  commissioners, 
assumed  the  regulation  of  the  conditions  upon  which  railroad 
companies  may  propel  their  cars  over  existing  grade  crossings, 
by  providing,  among  other  things,  what  signals  of  approaching 
trains  shall  be  given  (section  3787,  Gen.  St.  1902)  ;  that  the  rail- 
road commissioners  may  order  gates,  or  electric  signals,  or  a 
flagman,  at  any  railroad  crossing  in  any  town,  city,  or  borough 
(section  3888) ;  that  they  may  permit  passenger  trains  to  run 
past  any  highway  crossing  at  such  rate  of  speed  they  may  pre- 
scribe, and  make  orders  for  the  regulation  of  the  speed  at  which 
locomotives  and  cars  shall  cross  highways  (section  3798,  3893); 
and  that  they  shall  have  the  exclusive  power  to  regulate  the  speed 
of  railroad  train  within  the  limits  of  cities  and  boroughs  (sec- 
tion 3894). 

The  evidence  was  that  the  train  was  running  at  from  25  to  50 
miles  an  hour.  The  complaint  alleges  as  an  act  of  negligence  that 
the  rate  of  speed  was  high,  unlawful,  and  dangerous.  It  was 
dangerous,  and  it  would  have  been  if  running  at  the  lowest  rate 
named.  It  was  not  unlawful  in  the  sense  that  it  was  in  viola- 
tion of  anv  order  of  the  railroad  commissioners,  as  it  does  not 
appear  that  they  had  fixed  any  rate  of  speed.     The  train  was 
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apparently  run  at  that  rate  of  speed  for  proper  railroad  purposes. 
Upon  the  apparently  undisputed  facts -the  jury  could  not  properly 
have  found  that  the  defendant  was  negligent  in  merely  running 
its  train  over  this  crossing  at  the  rate  of  speed  named,  in  the  ab- 
sence of  any  restrictive  order  of  the  railroad  commissioners. 
Dyson  v,  N.  Y.  &  N.  E.  R  R  Co.,  57  Conn.  9,  21,  17  Atl.  137, 
14  Am.  St.  Rep.  82 ;  Tessmer,  Adm'r,  v,  N.  Y.,  N.  H.  &  H.  R. 
R  Co.,  72  Conn.  208,  212,  44  Atl.  38;  Gillette  v.  Goodspeed, 
69  Conn.  363,  368,  37  Atl.  973.  In  the  first  of  these  cases  cited 
this  court  held  that  the  trial  court  erred  in  deciding  that  the  de- 
fendant was  negligent  in  running  its  cars  over  a  city  grade  cross- 
ing, unprotected  by  flagman,  gate,  or  bell,  at  a  rate  of  speed  of 
from  35  to  40  miles  an  hour.'  In  the  second  case  it  was  held  that 
the  trial  court  committed  no  error  in  deciding  that  the  railroad 
company  was  not  negligent  in  running  its  train  over  a  borough 
crossing,  unprotected  by  flagman,  bell,  or  gates  at  a  rate  of  speed 
of  about  50  miles  an  hour.  The  crossings  in  both  of  the  cases 
were  dangerous,  and  as  to  affording  opportunity  to  see  approach- 
ing trains  were  evidently  more  dangerous  than  the  one  in  the  case 
at  bar. 

In  the  present  case  the  trial  court  rightly  and  very  clearly  in- 
structed the  jury  that  they  might  find  the  defendant  negligent, 
if  they  found  that  after  the  engineer  knew,  or  should  have  known, 
that  Freedman  was  in  a  position  of*  peril  he  failed  to  slacken 
the  speed  of  the  train,  or  to  blow  the  whistle,  when  reasonable 
prudence  and  care  required  him  to  do  so.  Upon  the  facts  before 
us  apparently  the  only  reasonable  grounds  for  a  recovery  by  the 
plaintiff  were  that  the  engineer  negligently  failed  either  to  keep 
a  proper  lookout  in  approaching  this  crossing,  or  to  slacken  the 
speed  of  the  train  sooner  that  'he  did.  These  questions  of  fact 
were  fairly  submitted  to  the  jury,  and  were  by  the  verdict  an- 
swered in  the  negative. 

There  was  no  error  in  denying  the  plaintiff's  motion  in  arrest 
of  judgment.  Having  returned  a  verdict  for  the  defendant,  the 
jury  were  not  required  to  answer  the  written  interrogatories  sub- 
mitted to  them.  They  were  presented  by  the  defendant  only,  and 
it  appeared  upon  the  fact  of  the  writing  propounding  them  that 
they  were  to  be  answered  only  in  case  the  jury  returned  a  verdict 
for  the  plaintiff.  Presumably  plaintiff's  counsel  knew  this.  If 
they  desired  to  submit  interrogatories  or  to  have  those  pro- 
pounded by  defendant  answered  in  the  case  of  a  verdict  for  the 
defendant,  they  should  have  made  such  desire  known  before  the 
verdict  was  rendered.  If  they  understood  the  interrogatories 
were  to  be  answered  even  in  the  case  of  a  verdict  for  the  defend- 
ant, they  should,  when  the  verdict  was  returned  without  such 
answers,  assuming  that  the  court  might  then  properly  have  di- 
rected them  to  be  answered,   have  at  least  either  requested  the 
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coiirt  to  order  them  to  be  answered,  or  have  objected  to  the  accept- 
ance of  the  verdict  without  the  answers,  instead  of  remaining 
silent  until  after  the  jury  was^  discharged.  Ward  v,  Busack,  46 
Wis.  407,  1  N.  W.  107;  Mayo  v.  Halley,  124  Iowa,  675,  100  N. 
W.  529;  Bagley  v.  Grand  Lodge,  131  111.  498,  22  N.  E.  487.  But  in 
their  brief,  counsel  for  the  plaintiff  makes  the  claim,  which  is  some- 
what inconsistent  with  that  made  in  their  motion  in  arrest  of  judg- 
ment, that  the  trial  court  erred  in  submitting  these  interrogatories 
to  the  jury.  No  such  question  was  raised  in  the  trial  court, 
although  the  plaintiff  apparently  had  full  opportunity  to  do  so. 
In  the  absence  of  objection  the  plaintiff  may  be  presumed  to  have 
assented  to  the  submission  of  these  questions.  Willard  v,  Stevens, 
24  N.  H.  276;  Allen  v,  Aldrich,  29  N.  H.  63.  Clearly  the  question 
of  the  power  of  the  court  to  do  so  is  not  raised  by  the  motion  in 
arrest,  which  only  complains  of  the  failure  of  the  court  to  direct 
the  interrogatories  to  be  answered.  The  only  way  in  which  it  can 
be  claimed  to  be  raised  by  this  appeal  is  by  the  assigned  errors  in 
the  charge  of  the  court  in  which  it  instructed  the  jury  regarding 
the  answering  of  the  interrogatories.  But  as  the  right  of  parties 
to  present  such  interrogatories,  and  the  power  and  duty  of  courts 
to  submit  them  to  the  jury,  are  important  matters  of  practice, 
which  have  never  been  passed  upon  by  this  court,  we  shall  con- 
sider these  questions  as  if  they  were  properly  raised  by  the  appeal. 
Unlike  a  large  number  of 'our  states,  the  statutes  of  which  upon 
this  subject  are  discussed  by  Mr.  Clementson  in  his  Manual  Re- 
lating to  Special  Verdicts  and  Special  Findings  by  Juries  (chapter 
3,  p.  24),  Connecticut  has  never  by  express  legislation  either 
regulated  or  authorized  the  submission  of  such  interrogatories  to 
juries  in  the  trial  of  cases.  Section  757,  Gen.  St.  1902,  authorizes 
a  special  verdict  by  which  the  jury  may  find  the  facts  and  refer 
the  questions  of  law  to  the  determination  of  the  court.  Though 
they  may  to  some  extent  both  subserve  the  same  purpose,  there 
is  still  a  material  difference  between  special  verdicts  and  findings 
by  responses  to  interrogatories.  By  the  former  no  unconditional 
general  verdict  is  rendered,  but  the  jury  find  the  facts  and  submit 
the  question  of  law  arising  upon  them  to  the  court.  1  Swift's 
Dig.  p.  774.  By  the  latter  answers  pertinent  to,  and  perhaps  con- 
trolling, although  not  necessarily  fully  covering,  an  issue  framed, 
are  given,  always  in  connection  with  a  general  verdict.  Clement- 
son's  Special  Verdicts,  45.  The  purpose  of  the  former  is  to  fur- 
nish the  basis  of  a  judgment  to  be  rendered,  and  of  the  latter,  by 
eliciting  a  determination  of  material  facts,  to  furnish  the  means 
of  testing  the  correctness  of  the  verdict  rendered,  and  of  ascer- 
taining its  extent.  Sturgis  First  National  Bank  v.  Peck,  8  Kan. 
660;  Chicago,  etc.  R.  R.  Co.  z\  Dunleavy,  129  111.  132,  22  N.  E.  IS; 
Durfee  v,  Abbott,  50  Mich.  479,  15  N.  W.  559.  The  power  of 
the  trial  court  tc^  submit  proper  interrogatories  to  the  jury,  to  be 
answered  with  the  return  of  their  verdict,  does  not  depend  upon  the 
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consent  of  the  parties  or  the  authority  of  statute  law.  In  the  ab- 
sence of  any  mandatory  enactment  it  is  within  the  reasonable 
discretion  of  the  presiding  judge  to  require,  or  to  refuse  to  re- 
quire, the  jury  to  answer  pertinent  interrogatories,  as  the  proper 
administration  of  justice  may  require.  Dorr  v.  Fenno,  12  Pick. 
(Mass.)  521 ;  Spaulding  z/.  Robbins,  42  Vt.  9a  In  Walker  v. 
New  Mexico,  etc.,  Pac.  R.  Co.,  165  U.  S.  593,  597,  17  Sup.  Ct. 
421,  422,  41  L.  Ed.  837,  Justice  Brewer,  in  delivering  the  opinion 
of  the  court  said :  "The  putting  of  special  interrogatories  to  the 
jury  and  asking  for  specific  responses  thereto  in  addition  to  a 
general  verdict  is  not  a  thing  unknown  to  the  common  law,  and 
has  been  recognized  independently  of  any  statute." 

It  has  been  for  a  long  period  the  settled  practice,  in  the  courts 
of  our  sister  New  England  states,  to  propound  such  interroga- 
tories to  the  jury,  although  Rhode  Island  is,  we  believe,  the  only 
one  of  them  in  which  the  practice  has  Been  sanctioned  by  statute, 
Clementson's  Special  Verdicts,  c.  2,  p.  16.    In  Newell  v,  Roberts, 
13  Conn.  63,  73,  the  defendant  pleaded   four  defenses  upon  each 
of  which  issue  was  joined.    There  was  a  general  verdict  for  the 
defendant,  under  the  instruction  of  the  court,  that  the  jury  might 
return  such  verdict  upon  finding  a  certain  fact.    This  court,  by 
Williams,  C.  J.,  said  that  while  it  was  not  prepared  to  say  that  the 
verdict  would  not  do  entire  justice  to  the  parties  in  the  case,  it 
might  in  its  consequences   injuriously  affect  their  rights  beyond 
that  suit,  and  that  the  parties  had  a  right  to  an  expression  of  the 
triers  upon  each  of  the  distinct  points  so  in  issue.    In  Frazier  v. 
Harvey,  34  Conn.  469,  470,  which  was  an  action  on  a  warranty 
with  the  common  counts  in  assumpsit,  a  general  verdict  for  the 
plaintiff  having  been  returned,  the  court  inquired  of  the  jury  if 
they  found  the  warranty  proved.    They  replied  that  they  did  not. 
A  new  trial  was  granted  upon  the  ground  that  there  could  be  noi 
recovery  upon  the  common  counts,  and  there  was  no  criticism  of 
the  action  of  the  court  in  so  interrogating  the  Jury.    It  has  been 
the  common  practice  in  this  state,  when  a  complaint  contain^ 
several  counts  for  distinct  causes  of  action,  for  the  court  to  direct 
the  jury,  in  case  of  a  verdict  for  the  plaintiff,  to  designate  upon 
which  count  it  was  found.    Morris  v,  Bridgeport  Hyc&aulic  Co., 
47  Conn.  279,  291 ;  Spencer  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  62  Conn. 
242,  251,  25  Atl.  350.    In  Johnson  v,  Higgins,  53  Conn.  236,  241, 
1  Atl.  616,  619,  the  court,  by  Stoddard,  J.,  said :    "The  practice 
obtains  generally  in  this  state  rather  to  direct  the  jury  to  return 
verdicts  upon  each  of  several  distinct  counts,   embracing  inde- 
pendent matters,  than  to  obtain  the  required  information  by  in- 
quiry of  the  jury,  or  by  framing  special  verdicts,  although  both  of 
the  two  latter  modes  have  been  resorted  to."    While  we  cannot 
expect  from  a  jury  such  a  special  finding,  as  may  be  required  of  a 
court,  of  the  facts  upon  which  its  judgment,  is  founded,  it  is 
feasible,  and  often  necessary,  and  especially  as  affording  the  basis 
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of  a  possible  appeal,  where  generally  every  intendment  is  in  sup- 
port of  the  verdict,  that  some  of  the  elements  which  enter  into  the 
verdict  max  appear  upon  the  record.  Carroll  ^^  Bohan,  43  Wis. 
218.  For  this  purpose  the  presiding  judge  has  the  power  to  sub- 
mit written  interrogatories  to  be  answered  by  the  jury  upon  re- 
turning a  general  verdict.  When  and  to  what  extent  this  should 
be  done,  and  when  and  how  counsel  may  request  interrogatories 
to  be  propounded,  it  is,  to  a  great  extent,  in  the  absence  of  any 
statute  or  rule  upon  the  subject,  the  duty  of  the  trial  court,  in  the 
exercise  of  a  reasonable  discretion  to  determine.  Nudd  v.  Bur- 
rows, 91  U.  S.  439,  23  L.  Ed.  286;  Spurr  r.  Inhabitants  of  Shel- 
burne,  131  Mass.  429. 

We  shall  not  attempt  to  formulate  definite  rules  for  determining 
accurately  in  every  case  just  what  interrogatories  may  be  so  sub- 
mitted to  the  jury.  It  may,  however,  be  well  to  state  the  follow- 
ing as  some  of  the  general  requisites  of  such  permissible 
interrogatories :  They  should  generally  be  few  in  number,  and 
never  so  numerous  as  to  confuse  or  perplex  the  jury  in  rendering 
their  verdict.  They  shc>uld  be  so  clear  and  concise  as  to  be  readily 
understood  and  answered  by  the  jury.  Each  question  should  call 
for  a  finding  of  but  a  single  fact.  When  practicable,  each  ques- 
tion should  be  so  framed  as  to  call  for  a  categorical  answer.  Each 
question  should  ask  for  the  finding  of  a  fact,  and  never  for  a  con- 
clusion of  law.  No  question  should  ask  for  the  finding  of  a 
purely  evidential  fact,  nor  of  an  uncontroverted  fact.  Although 
not  wholly  covering,  nor  necessarily  controlling,  the  determination 
of  any  issue  framed,  the  fact  sought  to  be  elicited  must  be  perti- 
nent to  some  issue,  and  one  which  may  be  of  material  weight  in 
deciding  it.  No  interrogatory  should  be  permitted,  the  response 
to  which  cannot  serve  either  to  limit  or  explain  a  general  verdict 
or  aid  in  proceedings  for  a  subsequent  review  of  the  verdict  or 
judgment  which  may  be  rendered.  We  do  not  find  it  necessary  to 
decide  whether  the  seven  questions  propounded  conform  to  the 
principles  above  stated.  It  is  sufficient  to  say  that  we  find  nothing 
in  them  to  justify  the  conclusion  that  the  necessity  of  answering 
them,  if  they  rendered  a  verdict  for  the  plaintiff,  may  have  in- 
duced the  jury  to  return  a  verdict  for  the  defendant. 

There  is  no  error.    The  other  Judges  concurred. 
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(Supreme  Court  of  Minnesota,  Dec.  10,  1909.) 
[123  N.  W.  Rep.  815.] 

,  ■ 

Master  and  Servant — Railroad  Company — Leased  Tracks — Duty  to 
Employee.* — A  railway  company,  running  its  trains  over  the  leased 
tracks  of  another  company,  is  not  relieved  of  the  duty  it  owes  to  its 
employees  to  use  reasonable  care  to  provide  for  the  safe  operation  of 
its  trains  while  upon  such  leased  tracks. 

Master  and  Servant — Injuries  to  Employee — Union  Depot  Com- 
pany— Liability  of  Railroad. — A  depot  company,  operating  a  union  de- 
pot under  the  control  and  for  the  convenience  of  several  railway  com- 
panies, is  the  servant  of  the  one  for  which  it  performs  a  particular 
act;  and,  if  the  act  is  negligently  performed,  the  railway  company  is 
liable  to  its  employee  injured  thereby.  / 

Master  and  Servant — ^**Fcllow  Servants" — Who  Arc.f — -A  switchman 
in  the  employ  of  a  union  depot  company  is  not  a  fellow  servant  of  a 
switchman  in  the  employ  of  a  railway  company  running  trains  to  the 
depot,  as  the  term  "fellow  servant"  is  used  when  the  common-law  rule 
is  invoked  that  a  master  is  not  liable  for  injuries  received  through  the 
negligence  of  a  co-employee.  Nevertheless  the  railway  company  may 
be  liable  to  its  servant  for  personal  injuries  received  because  of  the 
negligence  of  the  depot  employee. 

Master  and  Servant — ^Injuries  to  Employee — ^Union  Depot  Company 
—Liability  of  Railroad.^ — The  act  of  a  switchman  employed  by  the  de- 
pot company  in  throwing  a  switch  for  the  passage  of  a  railway  com- 
pany's train  is  the  act  of  the  depot  company,  and  may  render  the 
railway  company  liable  to  its  injured  employee.  Floody  v,  G.  N.  Ry. 
Co.,  102  Minn.  81,  112  N.  W.  875,  1081,  13  L.  R.  A.  (N.  S.)  1196,  fol- 
lowed.        * 

Master  and  Servant — ^Action  for  Injuries — Sufficiency  of  Evidence. — 
Evidence  considered,  and  held  sufficient  to  sustain  a  finding  of  negli- 
gence. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Grier  M.  Orr, 
Judge. 

*See  foot-note  of  Hawkins  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  11 
R-  R.  R.  831,  34  Am.  &  Eng:  R.  Cas.,  N.  S.,  831,  where  all  the  authori- 
ties in  this  series  on  the  subject,  preceding  it,  are  collected;  foot-note 
of  Morse  v,  Chicago,  etc.,  Ry.  Co.  (Neb.),  30  R.  R.  R.  396,  53  Am.  & 
Eng.  R.  Cas.,  N.  S.,  396. 

tFor  the  authorities  in  this  series  on  the  question  whether  employ- 
ees of  different  masters  may  be  fellow  servants,  see  last  foot-note  of 
Hamble  v.  Atchison,  etc.,  Ry.  Co.  (C.  C  A.),  31  R.  R.  R.  797,  54  Am, 
&  Eng.  R.  Cas.,  N.  S.,  797. 

tSee  foot-note  of  Floody  v.  Great  Northern  Ry.  Co.  (Minn.),  27  R. 
R.  K  162,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  162. 
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Action  by  Thomas  F.  Floody  against  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company  and  another.  Verdict 
for  plaintiff.  From  an  order  denying  an  alternative  motion  for 
judgment  notwithstanding  the  verdict  or  for  a  new  trial,  defend- 
ants appeal.    Affirmed. 

James  B,  Sheean  (Thomas  Wilson,  of  counsel),  for  appellants. 
Barton  &  Kay,  for  respondent. 

O'Brien^  J.  This  case,  in  one  form  or  another,  has  been  before 
this  court  several  times.  The  merits  of  plaintiff's  claims  were 
considered  in  Floody  v.  Great  Northern  Railway  Company  and 
Another,  102  Minn.  81,  112  N.  W.  875,  1081,  13  L.  R.  A.  (N.  S.) 
1196.  In  that  case  plaintiff  had  sued  the  Great  Northern  and 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Companies, 
and  obtained  a  verdict  against  the  Omaha;  judgment  being  di- 
rected in  favor  of  the  Great  Northern.  A  new  trial  of  the  action 
against  the  Omaha  was  directed  by  this  court  for  errors  of  law 
and  misconduct  of  a  juror.  Subsequently  the  district  court  va- 
cated its  order  directing  judgment  in  favor  of  the  Great  Northern. 
Plaintiff  then  served  notice  of  dismissal,  and  commenced  this  ac- 
tion against  the  Omaha  Company  and  Edward  S.  Wood,  the 
switchman  upon  whose  claimed  negligence  the  plaintiff  bases  his 
right  to  recover.  It  is  not  necessary  to  mention  other  incidents, 
as  no  error  because  of  any  of  them  is  assigned  upon  this  appeal. 
This  case  came  on  for  trial  May  19,  1908,  and  the  plaintiif  had  a 
verdict  from  the  jury.  The  defendants  appeal  from  an  order 
denying  an  alternative  motion  for  judgment  or  a  new  trial. 

The  appellant  the  Omaha  Railway  Company  held  a  contract  or 
lease  from  the  Great  Northern  Railway  Company  giving  it  the 
right  to  use  certain  tracks  belonging  to  the  Great  Northern  in  the 
city  of  St.  Paul  and  adjoining  the  Union  Depot  grounds  in  that 
city.  The  original  contract  was  entered  into  many  years  ago  be- 
tween the  respective  predecessors  of  these  railway  companies,  and 
the  evidence  tends  to  establish  the  fact  that  the  lease  or  contract 
has  been  liberally  construed  by  the  companies  and  understood  to 
allow  the  Omaha  the  use^  to  a  greater  or  less  extent  of  tracks  be- 
longing to  the  Great  Northern  which  were  not  in  existence  at  the 
time  the  contract  was  executed.  Up  to  April  19,  1906,  the  Omaha 
Company  had,  under  this  contract,  used  for  the  passage  of  its 
trains  to  and  from  the  Union  Depot  two  certain  tracks,  the  prop- 
erty of  the  Great  Northern.  These  tracks  met  the  Union  Depot 
tracks  at  the  center  of  Third  Street,  at  the  boundary  of  the  depot 
grouhds.  No  switch  was  necessary  at  this  point ;  the  rails  being 
connected  and  forming  continuous  tracks.  The  trains  while  upon: 
the  depot  grounds  were,  as  to  switching,  under  the  direction  of 
the  Depot  Company.  The  Union  Depot  Company  is  a  corpora- 
tion maintaining  a  depot  for  the  benefit  and  convenience  of  the 
various  railway  companies  entering  the  city.     It  has  its  own 
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officers  and  employees,  one  of   whom  was  the  defendant  Wood: 
On  April  19,  1906,  the  Great  Northern  Company  had  completed 
upon  its  own  right  of  way  a  track  which  entered  the  depot 
grounds  about   1,000  feet  west  of  the  point,  already  described, 
where  its  tracks  used  by  the  Omaha  Company  connected  with  the 
depot  tracks.     It  thereupon  broke  that  connection,  and  placed 
what  is  known  as  a  puzzle  switch  at  the  new  point,  and  directed 
the  Depot  Company  to  send  over  this  new  track  trains  which  had 
formerly  left  the  depot  grounds   at  the  center  of  Third  street. 
The  evidence  tends  to  establish  the  fact  that  the  switch  itself  was 
upon  the  Great  Northern  property,  but  was  operated  by  the  em- 
ployees of  the  Depot  Company.    The  general   superintendent  of 
the  Omaha  Company  testified  he  never  knew  of  this  change,  nor 
was  there  any  evidence  that  any  one  connected  with  that  company, 
except  its  train  employees,  had  actual  knowledge  of  the  situation. 
As  its  name  implies,  the  puzzle  switch  is  quite  complicated.    This 
particular  one  was  difficult  to  operate,  and,  unless  care  was  taken 
to  firmly  secure  the  lever,  the  rails  were  liable  to  be  so  placed  as 
to  cause  the  derailment  of  an  engine  or  car  entering  the  switch. 
On  the  evening  of  May  9,   19CN5,  the  plaintiff,  a  switchman  in 
the  employ  of  the  Omaha  Company,  was  lawfully  upon  a  switch 
engine  attached  to  one  of  that  company's  passenger  trains  leaving 
the  Union  Depot   for  Minneapolis.     Wood,   the  switchman  in 
charge  of  the  puzzle  switch,  threw  the  lever  for  the  purpose  of 
adjusting  it  so  as  to  send  the  train  upon  the  new  track  of  the  Great 
Northern  Company,  after  which  he  signaled  the  train  to  advance, 
and  the  engine  and  forward  trucks  of  the  mail  car  were  derailed 
at  the  switch.    The  plaintiff  was  thrown  or  jumped  from  the  en- 
gine, was  caught  under  the  wheels  of  thetender,  and  was  perma- 
nently injured.    The  plaintiff  claims  that  the  defendant  Wood 
was  negligent  in  failing  to  force  home  and  secure  the  lever.    The 
appellant  railway  contends  that  the  plaintiff  is  not  entitled  to 
recover  against  it :     ( 1 )  Because  the  accident  occurred  upon  the 
property  of  the  Great  Northern  Railway  Company  at  a  place  not 
included  within  the  terms  of  the  contract  between  it  and  the  Great 
Northern;    (2)   that  the  sending  of  the  Omaha  train  over  the 
switch  described  was  an   unauthorized  and  wrongful  act  of  the 
Depot  and  the  Great  Northern  Companies,  and  was  done  without 
the  knowledge  or  consent  of  the  appellant  the  Omaha  Company ; 
(3)  that  Wockl  was  not  its  servant,  and,  therefore,  not  a  fellow 
servant  of  the  plaintiff,  and  the  appellant  is  not  responsible  for  his 
negligence.    Both  appellants  contend  that  the  evidence  was  not 
sufficient  to  sustain  a  finding  that  Wood  was  negligent. 

Fairly  construing  the  charge,  the  jury  was  instnicted  that  under 
the  evidence  the  location  of  the  switch  and  new  track  was  imma- 
terial ;  the  fact  that  the  officers  of  the  Omaha  Company  had  no 
knowledge  of  the  change  in  the  tracks  was  also  immaterial,  if  the 
^  employees  of  that  company  operating  its  trains  had  such  knowl^ 
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edge;  and,  finally,  that  if  Wood's  negligence  caused  the  accident 
the  appellants  were  each  responsible  in  damages  to  the  plaintiff, 
because  the  plaintiff  and  the  switchman  were  fellow  servants. 
By  various  requests  for  directions  on  the  trial,  exceptions  duly 
taken,  and  assignments  of  error  on  this  appeal,  the  appellants 
have  challenged  each  of  these  instructions.  It  is  insisted  that  the 
testimony  in  the  record  on  this  appeal  establishes  different  facts 
from  those  shown  by  the  record  upon  the  appeal  taken  after  the 
fiist  verdict.  Floody  v.  Great  Northern,  102  Minn.  81,  112  N.  W. 
875,  1081,  13L.R.  A.  (N.  S.)  1196.  We  think  the  testimony  was 
clearer  at  this  last  trial,  at  least  with  reference  to  the  location 
of  the  various  tracks  and  switches.  The  parties  are  also  different. 
We  are,  however,  of  the  opinion  that  a  reversal  of  the  order 
appealed  from  here  would  be  tantamount  to  overruling  the  de- 
cision of  this  court  to  which  we  have  referred ;  but,  in  view  of  the 
earnest  and  forceful  presentation  of  the  appellant's  claims,  we 
have  determined  to  restate  our  views. 

1.  The  appellant  is  a  railroad  company  operating  a  large  gen- 
eral system  of  railways.  It  is  a  matter  of  common  knowledge 
that  a  company  so  situated  has  necessarily  to  make  contracts  with 
other  companies  involving  the  use  of  roadway,  equipments,  and 
appliances  by  one  belonging  to  the  other.  The  ordinary  employees 
of  the  company  are  not  instructed  concerning  the  details  of  such 
contracts,  or  required  to  inform  themselves  upon  them,  and  if  in 
the  regular  course  of  the  running  of  its  trains  the  appellant  com- 
pany acquired  the  right  to  and  did  use  the  tracks  of  other  rail- 
way companies,  and  sent  the  plaintiff  out  upon  these  tracks,  it  is 
difficult  to  see  how  it  relieved  itself  from  any  of  the  duties  which 
it  owed  to  the  plaintiff  as  his  master.  The  testimony  showing 
the  course  of  business  adopted  by  the  Omaha  and  Great  Northern 
Railway  Companies  for  the  joint  use  of  the  Great  Northern 
tracks  is  not  sufficient  to  show  that  the  change  made  in  the  tracks 
by  the  Great  Northern  Company  was  so  unautho^^ized,  or  so  far 
violated  the  contract  between  them,  as  they  themselves  had  con- 
strued it,  that  the  appellant  company  was  under  no  responsibility 
to  the  plaintiff  while  its  train  was  upon  that  track. 

Since  the  original  contract  was  so  made  between  the  railway 
companies  which  were  the  respective  predecessors  of  the  present 
parties  to  it,  a  large  number  of  tracks  have  been  constructed  in 
apd  about  the  place  referred  to.  It  is  almost  inconceivable  that 
the  Great  Northern  Company  would,  without  notice  to,  and  in 
violation  of  its  contract  with,  the  Omaha  Company,  tear  up  one 
set  of  tracks  and  construct  entirely  new  ones,  unless  it  believed 
that,  so  long  as  it  furnished  sufficient  trackage  to  the  Omaha 
Company  to  enable  it  to  run*its  trains  to  and  from  the  Union 
Depot,  it  was  complying  with  the  spirit  of  the  contract ;  and  the 
fact  that  the  new  tracks  were  so  used  without  protest  for  19  days 
prior  to  the  accident  is  some  evidence,  at  least,  that  the  Great 
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Xorthern  Company  was  right  in  so  construing  the  contract.  We 
do  not  think  that  notice  of  this  change  to  the  trainmen  was,  of 
itself,  notice  to  the  company;  but,  if  in  fact  the  parties  to  the 
contract  treated  it  in  the  manner  we  have  suggested,  actual  no- 
tice of  the  particular  change  was  not  necessary.  Upon  the  other 
hand,  if  the  evidence  does  not  support  this  view,  the  conclusion 
cannot  be  avoided  that  the  proper  officers  of  the  Omaha  ought 
to  have  known  of  the  change.  It  knew  that  its  trains  were  enter- 
ing and  leaving  the  Union  Depot.  The  obligation  was  upon  it  to 
maintain  a  safe  way  for  such  trains.  It  did  not  perform  the  duty 
which  it  owed  to  its  employees,  including  the  plaintiflf,  if  for  19 
days  it  was  possible  without  its  knowledge  to  improperly  divert 
its  trains  to  tracks  which  it  had  no  right,  and  was  not  willing, 
to  use. 

2.  The  switch  where  the  accident  occurred  was  operated  by  an 
employee  of  the  Union  Depot  Company,  under  the  direction  of 
that  company,  and  was  an  instrumentality  used  in  connection  with 
the  transaction  of  business  conducted  by  the  Depot  Company.  We 
think,  therefore,  that  the  trial  judge  was  justified  in  instructing 
the  jury  that  it  was  immaterial  whether  the  switch  and  tracks 
leading  from  it  were  located  upon  the  grounds  of  the  Depot  or 
Great  Northern  Companies. 

3.  The  jury  was  instructed  that  the  appellant  company  was  re- 
sponsible for  any  negligence  upon  the  part  of  the  switchman 
Wood;  that  he  was  a  fellow  servant  of  the  plaintiflf.  The  fact 
that  the  trial  judge  stated  that  the  plaintiflf  and  Wood* were  fel- 
low servants  is  immaterial,  if  for  any  reason  the  Omaha  Com- 
pany was  so  responsible.  Having  been  directly  instructed  that  the 
appellant  was  under  that  respomsibility,  it  can  hardly  be  pre- 
sumed that  the  jury  concerned  itself  with  the  legal  definition  of 
the  relation  existing  between  the  two  men.  The  propriety  of  this 
entire  instruction  must  be  determined  by  ascertaining  whether 
or  not  the  Railway  Company  is  so  responsible,  notwithstanding 
the  fact  that  Wodid  and  the  plaintiflf  may  not  have  been  fellow 
servants  in  every  sense  in  which  that  term  is  used. 

This  brings  us  to  what  we  understand  to  be  the  main  conten- 
tion of  the  appellant  company.  Counsel  have  cited  a  large  num- 
ber of  cases  holding  that  persons  occupying  the  relative  positions 
held  by  Wood  and  the  plaintiflf  at  the  Jiirie  of  this  accident  are 
not  fellow  servants.  Most  of  those  decisions  were  rendered  in 
cases  where  the  employee  of  one  company  was  injured  through 
the  negligence  of  an  employee  of  another  company,  and  where 
the  injured  person  sought  to  hold  the  master  of  the  negligent 
servant.  In  all  those  cases  it  was  held  that  those  employees  were 
not  fellow  servants;  that,  the  one  injured  being  lawfully  upon  the 
premises  o'f  the  master  of  the  negligent  servant,  the  master  was 
responsible,  and  could  not  escape  such  responsibility  by  claiming 
that  his  negligent  employee  and  the  person  injured  were  fellow 


138       Vol,  34  R  R  R— Voi,  57  Am  &  Eng  R  Cas  N  S 

Floody  V.  Chicaffo,  etc.,  Ry.  Co 

servants.  Smith  v.  Railroad  Co.,  19  N.  Y.  127,  75  Am.  Dec.  305; 
Phillips  V.  Railroad  Co.,  64  Wis.  475,  25  N.  W.  544;  Chicago 
Terminal  Trans.  R.  R.  Co.,  v,  Vandenberg,  164  Ind.  470,  73  N. 
E.  990. 

The  authorities  cited  by  appellants  hold,  and  we  agree,  that 
these  two  men  were  not  fellow  servants  within  the  meaning  of 
that  term  when  the  common-law  rule,  as  to  the  nonliability  of  the 
master  for  injuries  received  by  a  servant  through  the  negligence 
of  a  co-employee,  is  invoked  to  avoid  liability.  Fellow  servants, 
in  that  sense,  are  those  who  not  only  are  engaged  in  the  same 
general  employment,  but  who  also  have  a  conunon  master.  The 
rule  was  based  upon  the  theory  that  the  servant  in  entering  the 
master's  employment  assumed  the  risk  of  being  injured  through 
the  negligence  of  another  servant,  whose  conduct  and  demeanor 
he  had  a  better  opportunity  of  observing  than  had  the  master. 
Primarily  the  master  was  liable  for  injuries  suflfered  by  any  per- 
son through  the  negligence  of  his  servant;  but  to  this  the  courts 
added  the  doctrine  that,  if  such  injuries  were  received  by  a  fel- 
low servant  of  the  careless  employee,  it  must  be  presumed  that 
such  carelessness  was  one  of  the  risks  assumed.  The  limited  sense 
in  which  the  term  "fellow  servants"  is  thus  used  is  indicated  very 
clearly  in  Wood's  Law  of  Master  and  Servant,  §§  435,  436.  It 
does  not  follow,  however,  because  the  plaintiff  and  the  switch- 
man were  not  fellow  servants  who  would  be  presumed  at  common 
law  to  have  assumed  the  risk  of  each  other's  negligence,  that  the 
appellant* company,  because  of  the  statute  abolishing  the  rule 
as  to  railroads,  is  not  responsible  for  injuries  caused  by  the  neg- 
ligence of  Wood,  when  he  was  in  fact  assisting  and  taking  part 
in  the  movement  of  its  trains.  The  statute  enlarges,  but  does 
not  attempt  to  limit,  the  liability  of  the  companies. 

The  Union  Depot  Company,  while  a  separate  legal  entity,  was 
shown  by  the  testimony  to  be  the  common  servant  of  all  the  rail- 
roads running  passenger  trains  into  the  depot  It  cannot  be  said 
to  occupy  the  position  of  an  independent  contractor;  for,  while 
it  furnishes  the  depot  and  grounds  and  generally  dictates  upon 
which  track  a  particular  train  shall  go,  each  railroad  company 
through  its  own  employees  retains  control  of  some  part  of  the 
operation  of  each  train.  That  the  Depot  Company  was  brought 
into  existence  by  the  railroad  companies  for  their  convenience, 
and  is  under  the  joint  control  of  the  railroads  using  it,  is  suffi- 
cient to  show  that  it  is  not,  in  this  c-ase,  to  be  considered  an  in- 
dependent contractor,  but  rather  in  the  common  employment  of 
the  Omaha  and  the  other  railway  companies.  State  v.  St.  Paul 
Union  Depot  Co.,  42  Minn.  142,  43  N.  W.  840,  6  L.  R.  A.  234.  A 
corporation  can  only  act  through  human  beings.  It  was  the  duty 
of  the  Depot  Company  to  operate  the  switch  in  question,  and  it 
operated  it  through  the  switchman  Wood.  His  act  was  the  act  of 
the  Depot  Company,  performed  by  him  in  the  regular  course  of 
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his  emploj'ment,  pursuant  to  the  instructions  he  had  received 
from  his  superior  officers.  His  negligence  was  the  negligence  of 
the  Union  Depot  Company.  That  company  was  the  servant  of 
the  Omaha  Railway  Company,  and  the  conclusion  is  unavoidable 
that  under  the  circumstances  of  this  case  the  appellant  Railway 
Company  is  liable  to  the  plaintiff  for  the  injuries  he  received,  if 
the  accident  was  caused  by  the  negligence  of  the  switchman 
Wood.  Kastl  V,  Wabash  Railway  Co.,  114  Mich.  53,  72  N.  W.  28. 

Abundant  authorities  hold  that,  where  the  passenger  of  a  com- 
pany leasing  trackage  rights  from  another  railway  is  injured 
through  the  negligence  of  an  employee  of  the  lessor,  he  may  re- 
cover from  the  lessee  whose  passenger  he,  was.  Murray  v.  Rail- 
road Co.,  66  Conn.  512,  34  Atl.  506,  32  L.  R.  A.  539;  McElroy 
V,  Railroad  Co.,  4  Cush.  (Mass.)  400,  50  Am.  Dec.  794.  As 
applied  to  this  case,  we  see  no  difference  in  principle  between 
passenger  and  employee.  While  the  degree  of  care  required  is 
different,  the  company  in  both  cases  undertakes  to  provide  for 
the  safe  operation  of  its  trains.  The  case  of  Brady  v.  Chicago 
Great  Western  Ry.  Co.,  114  Fed.  100,  52  C.  C.  A.  48,  57  L. 
R.  A.  712,  makes  a  distinction,  and  under  that  authority  the 
plaintiff  could  not  recover  from  the  Omaha  Company;  but  this 
court  refused  to  follow  the  Brady  Case  upon  the  former  appeal, 
and  we  adhere  to  that  holding.  Kastl  v.  Wabash  Ry.  Co., 
supra;  Wabash,  etc.,  Ry.  Co.  v,  Peyton,  106  111.  534,  46  Am. 
Rep.  705 ;  Taylor  v.  Railroad  Co.,  45  Cal.  324. 

4.  The  evidence  was  sufficient  to  sustain  a  finding  that  Wood 
was  negligent.  It  was  shown  that  the  switch  was  difficult  to 
operate ;  that  great  force  was  required  to  bring  the  lever  home ; 
that  a  metal  dog,  or  catch,  was  attached,  which  was  intended  to 
fasten  and  hold  the  lever  when  placed ;  that  if  the  lever  was  not 
forced  home,  and  if  not  caught  and  held  by  the  dog,  the  rails 
composing  the  switch  were  liable  to  become  misplaced  from  the 
vibrations  caused  by  passing  trains.  After  the  accident,  the  lever 
was  found  at  an  angle  of  about  45  degrees.  The  switchman 
Wood  testified  that  he  had  placed  the  entire  weight  of  his  body 
upon  the  lever  for  the  purpose  of  forcing  it  home,  and  believed 
that  he  had  done  so;  but  he  adrnitted  that,  although  he  knew  of 
the  existence  of  the  dog  or  catch,  he  did  not  observe,  and  did 
not  know,  whether  it  had  actually  fallen  into  position,  or  caught, 
at  the  time  in  question.  The  switch  was  one  requiring  careful 
operation.  Wood  knew  that  its  operation  was  difficult.  He 
knew  that  it  was  supplied  with  means  by  which  the  lever  could 
be  fastened.  Without  satisfying  himself  that  the  lever  had  been 
so  fastened,  he  signaled  the  train  to  advance,  which  it  is  pre- 
sumed it  would  not  have  done  in  the  absence  of  his  affirma- 
tive action.  The  derailment  of  the  engines  was  just  what  might 
be  expected  if  the  rails  of  the  switch  were  not  properly  adjusted. 
This  was  sufficient  evidence  to  sustain  a  finding  of  negligence 
upon  the  part  of  Wood. 

Order  affirmed. 
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Smith  v.  South  &  W.  R.  Co. 
ipreme  Court  of  North  Carolina,  Dec.  15,  1909.) 

[66  S.  E.  Rep.  43S.] 
1  Servant — Independent  Contractors-^Injuries  to  Servant.* 
ad  company  hired  an  independent  contractor  to  construct 
i  line,  and  had  no  active  part,  by  encouragement,  dirfc- 
Lrol,  in  the  doing  of  the  work,  and  a  servant  of  the  con- 
injured  in  the  courSe  of  the  work  by  an  act  of  the  con- 
railroad  company  would  not  be  liable. 
1  Servant — Independent  Contractors — ^Joint  Tort- Feasors.* 
company  and  an  independent  contractor,  over  whom  the 
pany  exercised  no  control,  were  not  joint  tort-feasors  and 
;h  for  Injuries  to  a  servant  of  the  contractor,  since,  to 
IS  such,  they  must  actively  participate  in  the  act  causing 

d  Servant — Liability  ol  Master  for  Act  ol  Servant— The 

>n  which  a  master  is  generally  liable  for  accidents  caused 
:e  or  unskillfulness  of   his  servant  is   that   the  act  oi  the 

d  Servant— Liability  for  Acts  of  Servant— Assumption  of 
Servant— A  servant  may  release  the  master  for  injuries 
:rue  to  others  from  acts  of  the  servant  for  which  the  serv- 
rily  liable,  where  as  to  such  acts  they  are  not  joint  tort- 

-Liability  for  Injuries — StipulationB  in  Construction 
L  contract  between  a  railroad  company  and  a  construction 
It  the  construction  company  should  save  the  railroad  com- 
ss  from  liability  for  injuries  to  servants  of  the  constrac- 
y  would  relieve  the  railroad  company  from  liability  for 
construction  company  for  which  the  railroad  company 
)le  and  concerning  which  the  companies  were  not  Joint 


rom    Superior   Court,    Rutherford   County;   Justice, 

'  Waits  Smith  against  the  South  &  Western  Railroad 
Judgment  of  nonsuit,  and  plaintiff  appeals.    Affirmed. 

ion  tried  before  Justice,  J.,  and  a  jury  at  August 
of  the  superior  court  of  Rutherford  county.    The 

note  of  Camblin  v.  Philadelphia,  etc.,  Co.  (Pa.),  2T  R.  R- 
n.  &  Eng.  R.  Cas.,  N.  S.,  160. 

lithorities  in  this  series  on  the  subject  of  the  liability  of 
\t  the  negligence  of  an  independent  contractor  employed 
ot-note  of  Vickers  v.  Kanawha,  etc.,  Co.  (W.  Va.).  31  R- 
Am.  &  Eng.  R.  Cas.,  N.  S.,  323. 
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plaintiff  sued  to  recover  damages  for  an  injury  received  by 
him  through  the  negligence  of  the  defendants  while  he  was 
working  for  the  Millard-Quigg  Construction  Company,  a  cor- 
poration under  the  laws  of  Virginia,  engaged  in  constructing  a 
part  of  the  railroad  of  the  South  &  Western  Railroad  Company. 
The  injury  was  received  in  October,  1907.  The  plaintiff  was 
employed  to  do  the  work  of  an  ordinary  laborer  and  belonged 
to  the  night  force.  The  Millard-Quigg  Construction  Company 
filed  its  petition  to  remove  the  cause  to  the  federal  court,  and, 
from  the  order  disallowing  its  motion  and  retaining  the  action 
in  the  state  court,  this  company  gave  notice  of  appeal  to  the 
Supreme  Court,  whereupon  the  plaintiff  executed  on  August  30, 
1909,  for  the  consideration  mentioned  therein,  which  was  paid, 
the  following  paper  writing:  "North  Carolina,  Rutherford 
County.  Superior  Court,  August  Term,  1909.  Waits  Smith  v. 
South  &  Western  Railroad  Company  and  Millard-Quigg  Con- 
struction Co.  In  the  above-entitled  cause  in  order  to  secure  a 
trial  at  this  term  of  court,  the  plaintiff  covenants  and  agrees 
with  the  Millard-Quigg  Construction  Company,  upon  the  call  of 
the  case  for  trial  and  upon  entering  upon  a  trial  of  the  same 
at  this  term  of  court,  to  enter  a  nonsuit  as  to  the  defendant 
Millard-Quigg  Construction  Company,  and  in  consideration  of 
the  sum  of  five  hundred  and  fifty  dollars  paid  to  Waits  Smith 
by  the  Millard-Quigg  Construction  Company,  the  receipt  whereof 
is  hereby  acknowledged,  the  said  Waits  Smith  covenants  and 
agrees  with  the  Millard-Quigg  Construction  Company  not  to 
prosecute  any  new  or  further  action  against  the  Millard-Quigg 
Construction  Company  for  any  personal  injuries  sustained  by 
the  said  Waits  Smith  whatsoever  prior  to  this  date,  by  any  negli- 
gence of  the  Millard-Quigg  Construction  Company."  The  de- 
fendant railroad  company  had,  in  its  answer  filed,  denied  all 
negligence,  denied  it  had  employed,  or  had  any  control  over  the 
work  of,  plaintiff,  alleged  that  the  construction  company  was  an 
independent  contractor,  that  the  construction  company  had  em- 
ployed plaintiff,  designated  his  work,  and  that,  if  he  was  negli- 
gently injured,  it  was  the  negligence  of  the  construction  company. 
His  honor  permitted  amendments  to  the  pleadings  on  the  part 
of  the  defendant,  setting  up  the  paper  writing  above  quoted 
and  its  effect,  and  the  plaintiff  to  reply  thereto.  The  trial  pro- 
ceeded against  the  railroad  company,  and  evidence  was  offered 
detailing  the  injury  received  by  plaintiff,  the  time,  place,  and 
circumstances,  and  also  that  plaintiff  was  employed,  paid,  and 
directed  in  his  work  by  the  construction  company.  The  paper 
writing  was  also  offered  in  evidence  and  admitted.  The  plaintiff 
also  offered  the  written  contract  under  which  the  construction 
company  was  doing  the  work,  which  contract  contained  the  stipu- 
lation that  the  construction  company  would  indemnify  the  rail- 
road company,  among  other  things,  "from  damages  arising  from 
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injuries  sustained  by  mechanics,  laborers  or  other  persons,  by 
reason  of  accident  or  otherwise,  including  cost  and  expense 
of  defense,  provided  that  he  be  duly  notified  of  the  .bring- 
ing of  suits  in  such  cases,  and  he  be  permitted  to  defend 
the  same  by  his  own  counsel,^  if  he  should  so  select."  In 
the  progress  of  the  trial  the  plaintiff  admitted  that  he  sought 
to  hold  the  defendants  only  as  joint  tort-feasors,  and  at  the 
close  of  his  evidence  the  defendants*  motion  to  nonsuit  was  sus- 
tained.   The  plaintiff  excepted  and  appealed  to  this  court. 

R,  £.  Morris,  J.  M,  Mull,  and  /.  T.  Perkins,  for  appellant. 
Hudgins,  Watson  &  Johnston,  for  appellee. 

Manning,  J.  (after  stating  the  facts  as  above).  The  only 
question  presented  for  our  consideration  by  the  briefs  and  argu- 
ment of  counsel  is  the  effect  of  the  paper  writing  executed 
by  the  plaintiff  on  August  30,  1909,  to  the  construction  company. 
Upon  the  facts  presented,  the  decision  of  this  court  in  Brown  v. 
Louisburg,  126  N.  C.  701,  36  S.  E.  166,  78  Am.  St.  Rep.  677, 
approved  in  Raleigh  v.  Railroad,  129  N.  C.  265,  40  S.  E.  2,  is 
decisive.  If  the  construction  company  were  an  independent 
contractor,  it  would  seem  clear  that  the  railroad  company  would 
not  be  liable,  and  the  plaintiff  therefore,  by  his  agreement  with 
the  construction  company,  has  bound  himself  not  to  sue  the  only 
party  legally  liable  to  him.  Avery  v.  Railroad,  137  N.  C.  130, 
49  S.  E.  91.  The  only  other  theory  of  the  liability  of  the  rail- 
road company  to  the  plaintiff  is  that  the  railroad  company  was  the 
master  and  the  construction  company  the  servant,  or  the  rail- 
road company  the  principal,  and  the  construction  company  the 
agent,  doing  its  work  within  the  scope  of  its  agency.  That 
they  were  not  tort-feasors  would  seem  to  be  settled  in  Brown  v- 
Louisburg,  supra,  in  which  case  this  court  said :  "The  defendants, 
however,  were  not  joint  tort-feasors.  To  make  persons  joint 
tort-feasors  they  must  actively  participate  in  the  act  which  causes 
the  injury."  The  railroad  company  had  no  active  part  by  en- 
couragement, direction,  or  control  in  the  doing  of  the  work  in 
which  plaintiff  was  injured.  There  was  no  allegation  or  sug- 
gestion that  the  construction  company  was  not  a  capable  servant, 
or  that  the  instrumentalities  selected  for  doing  the  work  were  not 
properly  suitable  and  in  general  use  and  good  condition.  The 
statement  by  plaintiff  that  he  sought  to  recover  from  the  defend- 
ants as  joint  tort-feasors  is  not  sustained  by  the  authority  cited 
or  by  the  evidence  offered. 

We  next  consider  the  theory  of  liability  growing  out  of  the 
relations  of  master  and  servant  or  as  principal  and  agent.  The 
principle  underlying  the  liability  of  the  master  for  the  acts  of  his 
agent  is  very  clearly  and  succinctly  stated  by  Alderson,  B.,  in 
Hutchinson  v.  Railway  Co.,  5  Exch.  343:  "The  principle  upon 
which  a  master  is  in  general  liable  to  answer  for  accidents  re- 
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suiting  from  the  negligence  or  unskillfulness  of  his  servant  is 
that  the  act  of  his  servant  is  in  truth  his  own  act.  If  the  master 
is  himself  driving  his  carriage,  and  from  want  of  skill  causes 
injury  to  a  passer-by,  he  is,  of  course,  responsible  for  that  want 
of  skill.  If,  instead  of  driving  the  carriage  with  his  own  hands, 
he  employs  his  servant  to  drive  it,  the  servant  is  but  an  instru- 
ment set  in  motion  by  the  master.  It  was  the  master's  will  that 
the  servant  should  drive,  and  whatever  the  servant  does  in  order 
to  give  effect  to  his  master's  will  may  be  treated  by  others  as  the 
act  of  the  master.  Qui  facit  per  cUium,  facit  per  se"  If  the 
relation  of  master  and  servant  existed,  or  the  relation  of  prin- 
cipal and  agent,  the  servant  in  one  relation,  or  the  agent  in  the 
other  relation,  did  the  careless  and  unskillful  act  which  injured 
the  plaintiff  and  was  primarily  liable  for  it  and  upon  the  prin- 
ciple expressed  in 'the  maxim,  "Qui  facit,"  etc.,  the  master  or 
principle  would  be  liable.  If  this  principle  is  invoked  to  impose 
liability,  can  it  not  also  be  invoked  for  protection?  If  the  mas- 
ter is  bound  through  his  agent,  can  he  not  be  released  through 
his  agent?  If  an  act  of  negligence  imposes  liability,  ought  not 
an  act  of  fidelity  bring  relief  ?  This  would  seem  to  be  obvious 
except  in  those  cases  where  the  master  actively  participates  in 
the  wrong  and  thereby  makes  himself  a  joint  tort-feasor.  Every 
doubt  of  the  ultimate  liability  of  the  construction  company  for 
the  injury  to  the  plaintiff  was  removed  when  plaintiff  offered 
in  evidence  the  contract  which  expressly  stipulated  that  the  con- 
struction company  should  save  harmless  the  railroad  company 
from  liability  for  such  injuries.  If  the  plaintiff  should  recover 
a  larger  sum  from  the  railroad  company,  then,  under  the  con- 
tract stipulation,  the  railroad  company  could  recover  from  the 
construction  company  the  judgment  and  expenses  and  costs. 
Such  a  result  would  be  a  complete  destruction  of  the  construc- 
tion company's  rights  under  its  contract  with  the  plaintiff.  We 
think  this  view  is  sustained  by  this  language  of  Pearson,  C.  J., 
in  Russell  v,  Adderton,  64  N.  C.  417 :  "For  which  reason  (the 
intention  of  the  parties)  the  courts  incline  to  adopt  the  construc- 
tion which  gives  to  the  instrument  the  effect  merely  of  a  cove- 
nant not  to  sue,  and  the  intention  of  the  parties  is  carried  out 
ty  allowing  the  creditor  to  take  judgment  at  law,  leaving  the 
party  who  holds  the  covenant  to  his  remedy  in  equity  for  a 
specific  performance,  by  which  he  is  fully  protected,  not  only 
from  paying  any  more  directly,  but,  if  there  be  sureties,  by  re- 
straining the  creditor  from  collecting  any  "amount  out  of  them, 
l>ecause  that  would  subject  him  to  their  action,  and  thus  indirectly 
violate  the  covenant."  Under  our  present  system,  where  law  and 
^uity,  legal  and  equitable  rights,  are  administered  in  the  same 
action,  his  honor,  in  the  trial  of  this  action,  accomplished  what 
Chief  Justice  Pearson  declared  could  be  done  by  a  suit  in  equity. 
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careful  consideration   of  the  authorities  cited  in  tl 
brief  of   the  learned  counsel   for  the  appellant,  we  ai 
reach  a  different  conclusion. 
gment  of  the  court  below  is  therefore  affirmed. 


Lu)VD  r.  XoRTH  Carolina  R.  Co. 

Supreme  Court  of  North  Carolina,  Dec.  33,  1909.) 

[66  S.  E.  Rep.  604.] 

-Criminal  Acta.— An  action  will  not  lie  where  plaintiff  must 
aim,   in   whole   or  in   part,   on   his   violation   of  a  criminal 

illegal  Acts — Injur)'  to  Servant — Violatioa  of  Criminal 
fireman,  injured  while  a£  work  in  violation  of  .^ct  March 
939.  34  Stat.  1415  (U.  S.  Compt.  St.  1909,  p.. 1170).  making 
leanor  for  members  of  train  crews  to  work  more  than  |6 
y  34  hours,  cannot  recover  tor  the  injuries  received,  thougli 
ider  orders  of  his  superior. 

ad  Servant — Negligence— Safe  Place  to  Work.— The  raert 
a  railroad  of  ballast  along  the  track,  for  use  in  necessary 
a  point  a  mile  from  any  yard  or  usual  «topptng  placf.  is 
If,  a  negligent  failure  to  exercise  care  in  making  the  tnck 
inmen;  and  a  trainman  injured  by  stumbling  on  the  ballast 
ipting  to  board  a  car  cannot  recover  tor  the  injuries. 
-Time  of  Taking  Effect.-— While  the  court  will  hear  cvi- 
Jetermine  the  precise  moment  of  time  when  a  statute  wJS 
lere  it  is  necessary  to  prevent  a  wrong  or  to  assert  a  tneri- 
it,  yet,  in  the  absence  ct  such  evidence  or  means  of  proof, 
is  deemed  effective  from  the  first  moment  of  the  day  of  its 

telation  to  United  States — Regulation  of  Hours  of  Labor- 
that  Congress,  on  March  4,  1007,  adopted  a  vali*  statute 
the  hours  cf  labor  of  trainmen,  to  become  operative  on 
108,  does  not  impair  state  legislation,  unless  the  federal  act 
lion,  and  is  prohibitive  in  its  terms,  or  affects  the  very 
lich  the  stale  legislation  undertakes  to  control. 
nd  Error— Motion  to  Dismiss— When  Authorixed— Undff 
practice  (140  N-  C.  662,  S3  S.  E.  viii)  providing  iliat 
in  not  made  a  part  of  the  case  shall  be  considered  on  ap- 
than  exceptions  because  the  complaint  does  not  stale  t 
:ion.  etc.,  a  defendant,  on  appeal  from  an  adverse  judgment. 
.0  dismiss  the  action  en  the  ground  that  the  complaint  does 
cause  of  action,  because  it  appears  that  plaintifi  was,  al 
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the  time  of  receiving  the  injury  complained  of,  engaged  in  violating  a 
criminal  statute. 
Clark.  C.  J.,  dissenting. 

Appeal   from   Superior   Court,   Orange  County;  Long,  Judge. 

Action  by  W.  F.  Lloyd  against  the  North  Carolina  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  complaint  alleged,  in  substance,  and  there  was  evidence 
tending  to  show  that  on  the  Sth  day  of  March,  1907,.  about  1 :45 
p.  m.  of  said  day,  the  plaintiff,  in  endeavoring  to  get  aboard  a 
moving  freight  train  with  which  he  was  employed,  missed  his 
hold,  and  was  run  over  and  seriously  and  permanently  injured  to 
his  great  and  irreparable  damage;  that  the  train  in  question  was 
one  carrying  freight  from  Monroe,  Va.,  to  Spencer,  N.  C,  for 
defendant  road ;  that  the  injury  was  brought  about  by  reason  of 
the  fact  that  he  had  been  compelled  or  directed  by  defendant  to 
remain  continuously  upon  duty  for  23  hours,  without  any  sleep, 
and  without  proper  nourishment  or  opportunity  to  get  it,  and  was 
thereby  so  weakened  in  mind  and  body  that  he  could  not  properly 
exert  himself  for  his  own  safety  and  protection,  etc.  The  portion 
of  the  complaint  stating  the  cause  of  his  injury  is  as  follows : 

**(5)  That  in  passing  over  the  road  above  referred  to,  from 
station  to  station,  the  plaintiff  had  become  weary,  overworked, 
and  very  weak  and  hungry,  and  after  2  o'clock  a.  m.  on  the.  morn- 
ing of  March  Sth  he  had  no  opportunity  whatever  to  secure  food 
or  sustenance  of  any  kind ;  that  while  at  Greensboro  yard,  about 
the  hour  of  12 :30  o'clock  ofi  March  Sth,  the  conductor  of  the 
train  requested  plaintiff  to  come  with  him  (the  conductor)  to  the 
shanty  car  to  eat  something,  while  en  route  to  High  Point,  pro- 
vided a  substitute  could  discharge  the  duties  of  the  plaintiff ;  that, 
^t  appearing  the  substitute  could  relieve  plaintiff,  the  engineer, 
who  was  plaintiff 's  superior  officer,  directed  him  (the  plaintiff ). 
to  get  off  the  engine  while  it  was  moving  and  go  back  to  the 
shanty  car  for  some  food ;  that  in  obedience  to  said  directions, 
while  the  train, was  in  motion,  plaintiff  left  a  substitute  as  fireman, 
m  order  to  go  back  to  the  shanty  car  for  the  purpose  of  obtaining 
something  to  eat ;  that  the  engineer  upon  the  train  on  which  he 
was  riding,  well  knowing  that  unless  the  train  was  stopped  plain- 
tiff inust  board  it  while  it  was  moving,  carelessly  and  negligently 
did  not  stop  the  train  for  him  to  get  off  or  on,  but  the  plaintiff,  at 
a  time  when  the  train  was  moving  slowly,  under  the  direction  of 
^e  engineer,  alighted  from  the  engine  and  stood  in  a  roadway 
hetween  the  two  tracks,  on  defendant's  right  of  way,  at  a  point 
about  one  mile  from  High  Point,  until  the  caboose  car  should 
come  by,  so  that  he  could  board  the  car  for  the  purpose  of  obtain- 
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ing  food,  which  he  was  compelled  to  have ;  that  he  stood  in  said 
roadway,  on  the  right  of  way  of  the  defendant,  between  said 
tracks,  waiting  for  the  shanty  car  to  reach  him ;  that  the  train 
was  running  slowly,  and  under  ordinary  circumstances  the  plain- 
tiff would  have  been  able  to  board  the  car  without  danger  or  in- 
jury to  himself,  but  the  defendant's  lessee  had  carelessly, 
negligently,  wTongfully,  and  unlawfully  constructed  on  the  side 
of  the  roadway  an  embankment  about  one  foot  high,  out  of  rock 
ballast,  which  it  had  used  in  ballasting  the  track,  and  by  reason  of 
the  careless,  negligent,  wrongful,  and  unlawful  conduct  of  the 
defendant's  lessee  in  requiring  plaintiff  to  work  so  many  hours 
consecutively  without  rest,  and  so  many  hours  consecutively  with- 
out food  or  nutrition  or  sleep,  the  plaintiff  was  weak,  fatigued, 
and  exhausted,  and  was  not  in  a  normal  condition  of  body  or 
mind ;  that  in  his  effort  to  board  the  moving  shanty  car,  and  in  the 
exercise  of  due  care,  his  feet  came  in  contact  with  the  embank- 
ment of  ballast  above  referred  to,  which  defendant's  lessee  had 
carelessly  and  negligently  placed  there,  and  this  broke  his  hold 
upon  the  shanty  car,  and  caused  him  to  fall,  throwing  him  on  the 
track  under  the  car,  and  wounding,  bruising,  and  maiming  him, 
as  will  more  fully  appear. 

"(6)  That  by  reason  of  the  negligence,  carelessness,  and 
wrongful  and  the  unlawful  conduct  of  the  defendant's  lessee,  as 
hereinbefore  set  out,  the  plaintiff  was  thrown  down  and  under 
the  car,  his  head  wounded  and  bruised,  his  left  ankle  and  knee 
cut,  bruised,  and  sprained,  and  his  right  leg  so  mangled,  broken, 
and  cut  as  to  require  amputation  six  inches  above  the  knee,  and 
the  plaintiff  suffered  great  pain,  both  of  body  and  mind,  has  in- 
curred much  expense  for  nursing,  mecjicine,  and  doctor's  bills, 
lost  time,  and  his  power  to  labor,  and  is  now  unfitted  to  do  work, 
all  to  his  great  damage  in  the  sum  of  $20,000." 

There  was  motion  for  nonsuit,  properly  entered,  which  was 
overruled,  and  on  issues  submitted  the  jury  rendered  a  verdict 
for  plaintiff.  Judgment  on  verdict,  and  defendant  excepted  and 
appealed,  and  now  moves  here  that  the  court  dismiss  the  action 
*'for  that  the  complaint,  does  not  state  a  cause  of  action,  and  for 
that  it  appears  from  said  complaint  that  the  plaintiff,  at  the  time 
of  the  alleged  injury,  was  engaged  in  violating  the  criminal  laws 
of  the  state  of  North  Carolina,  and  that  his  alleged  injuries  grew 
out  of  such  violation  of  the  criminal  laws  of  the  state." 

W,  B,  Rodman  and  S.  M.  Gattis,  for  appellant, 
r.  S.  Bryant,  Aycock  &  Winston  and  H,  A,  Foiishee,  for 
appellee. 

Hoke,  J.  On  the  4th  day  of  March,  1907,  the  day  before  the 
occurrence,  our  General  Assembly  enacted  a  statute  (Laws  1907, 
pp.  665,  666,  c.  456)  containing  the  following  sections: 

"Sec.  4.  Any  conductor,  flagman,  fireman,  engineer,  brakeman, 
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or  other  member  of  any  train  crew  who  shall  work  for  any  rail- 
road company  more  than  sixteen  hours  in  any  twenty-four  hours, 
shall  be  guilty  of  misdemeanor,  and  upon  conviction  shall  be  fined 
or  imprisoned,  or  both,  in  the  discretion  of  the  court :  Provided, 
that  it  shall  not  be  held  a  violation  of  this  act  by  any  conductor, 
brakeman,  flagman,  engineer,  fireman  or  other  member  of  any 
train  crew  who  shall  work  more  than  sixteen  hours  in  any  twenty- 
four  hours  in  order  to  clear  the  track  or  tracks  of  said  railroad 
company  from  wrecks,  washouts,  or  obstruction  caused  by  the 
act  of  God,  so  that  they  may  bring  the  train  or  trains  operated  by 
them  to  a  station  on  said  road,  which  station  shall  be  either  the 
scheduled  destination  of  said  train  or  the  station  at  which  there 
is  regularly  a  change  of  train  crews ;  nor  shall  it  be  held  a  viola- 
tion of  this  act  by  the  corporations,  officers  or  agents  thereof,  to 
permit  the  said  conductor,  flagman,  brakeman,  fireman,  engineer 
or  other  member  of  a  train  crew  to  work  overtime  under  the  cir- 
cumstances and  conditions  hereinbefore  stated. 

"Sec.  S.  This  act  shall  be  in  force  from  and  after  its  ratifica- 
tion." 

And  under  and  by  virtue  of  this  statute,  which  was  then  in 
force,  we  are  of  opinion  that,  on  the  facts  as  now  stated  in  the 
complaint,  no  recovery  can  be  had. 

It  is  very  generally  held,  universally  so  far  as  we  are  aware, 
that  an  action  never  lies  when  a  plaintiff  must  base  his  claim,  in 
whole  or  in  part,  on  a  violation  by  himself  of  the  criminal  or  penal 
laws  of  the  state.  In  1  Waite's  Actions  and  Defenses,  p.  43,  the 
principle  is  broadly  stated  as  follows :  "No  principle  of  law  is 
better  settled  thaa  that  which  declares  that  an  action  cannot  be 
maintained  upon  any  ground  or  cause  which  its  law  declares  to  be 
illegal" — citing  Davidson  v.  Lanier,  4  Wall.  447,  18  L.  Ed.  377 ; 
Rolfe  V,  Delmar,  7  Rob.  (N.  Y.)  80;  Stewartson  v.  Lothrop,  12 
Gray  (Mass.)  52;  Howard  v,  Harris,  8  Allen  (Mass.)  297; 
Pearce  v.  Brooks,  L.  R.  1  Exch.  213 ;  Smith  v.  White,  L.  R.  1  Eq. 
Cases,  626.  And  this  statement  of  the  doctrine  is  supported  and 
fortified  by  numerous  decisions  here  and  elsewhere.  Smathers  v. 
Insurance  Co.  (at  the  present  term),  65  S.  E.  746;  King  v.  Rail- 
road, 147  N.  C.  263,  60  S.  E.  1133,  125  Am.  St.  Rep.  546;  Ed- 
wards V.  Goldsboro,  141  N.  C.  60,  53  S.  E.  652,  4  L.  R  A.  (N.  S.) 
589;  McNeill  v.  Railroad,  132  N.  C.  510,  44  S.  E.  34,  67  L.  R.  A. 
227, 95  Am.  St.  Rep.  641 ;  s.  c,  135  N.  C.  682,  47  S.  E.  765,  67  L. 
R.  A.  227;  Burbage  v,  Windley,  108  N.  C.  357,  12  S.  E.  839,  2  L. 
R.  A.  409;  Puckett  v.  Alexander,  102  N.  C.  95,  8  S.  E.  767,  3  L. 
R.  A.  43 ;  Turner  v.  Railroad,  63  N.  C.  522 ;  Warden  v,  Plummer, 
49  N.  C.  524;  Sharp  v.  Farmer,  20  N.  C.  255  ;  Wallace  v.  Cannon, 
38  Ga.  199,  95  Am.  Dec.  385.  The  decision  in  McNeill's  Case, 
132  N.  C.  510,  44  S.  E.  34,  67  L.  R.  A.  227,  95  Am.  St.  Rep.  641, 
was  reversed  on  petition  to  rehear  in  135  N.  C.  682,  47  S.  E.  765, 
67  L.  R,  A.  227,  but  the  reversal  seems  to  have  been  on  the 
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that  it  was  not  necessary  to  resort  to  the  contract  pro- 
n  that  case  as  a  basis  for  recovery,  and,  further,  that  the 
n  the  inhibitive  feature  was  only  operative  on  the  com- 
it  both  opinions  are  in  support  of  the  position  applied  to 
:nt  case,  \or  is  the  principle,  in  its  application  to  iliis 
paired  or  in  any  way  affected  by  reason  of  the  allegation 
plaintiff  was  acting  under  the  orders  of  defendant,  for  an 
nnot  justify  illegal  conduct  by  showing  that  he  was  acting 
ders  of  his  principal.  1  Lawson  on  Rights  and  Remedies, 
ote  2,  in  which  is  cited,  among  other  decisions.  Johnson  r. 
5  Oilman  (111.)  425,  1  Am.  Rep.  416;  Perminter  v.  Kelly, 
716,  54  Am.  Dec.  177.  True,  as  pointed  out  in  SmaUiers 
ince  Co.,  supra,  there  is  a  class  of  cases  which  hold  that 
IT  will  not  always  be  considered  in  pari  delicto,  and  barred 
'ery  on  that  account,  when  a  statute  in  its  prohibitive 
operates  only  on  one  of  the  parties,  and  is  evidently  en- 
r  the  protection  of  the  other.  As  stated  by  Clark  in  his 
Contracts,  p.  336 ;  "Parlies  are  not  to  be  regarded  as 
pari  delicto  where  the  agreement  is  merely  maliim  pro- 
and  the  law  which  makes  it  illegal  was  intended  for  the 
n  of  the  party  seeking  relief."  While  the  well-being  of 
Dad  employees  was  no  doubt  one  of  the  motives  which 
this  legislation,  the  statute  was  also  enacted  for  the  bene- 
rotection  of  the  public,  and  the  principle  just  referred  to, 
one  of  the  exceptions  to  the  general  rule,  has  no  applica- 
le  case  presented  here,  when  the  claimant  must  allege  his 
ation  of  the  criminal  law  as  the  basis  of  his  claim. 
Id  not  be  contended  that  the  mere  placing  of  a  lot  of  bal- 
g  the  track,  to  be  used  in  the  necessary  repairs  of  the 
I  at  a  point  one  mile  from  any  yard  or  usual  stopping 
mid  of  itself  constitute  negligence,  and  the  complaint  it- 
is  the  proximate  cause  of  the  injury  to  be  as  follovvs: 
reason  of  the  careless,  negligent,  wrongful,  and  unlaw- 
luct  of  the  defendant's  lessee  in  requiring  plaintiff  lo 
many  hours  consecutively  without  rest,  and  so  many 
nsecu lively  without  food  or  nutrition  or  sleep,  the  plain- 
iveak,  fatigued,  and  exhausted  and  was  not  in  a  normal 
I  of  body  or  mind ;  that  in  his  effort  to  board  the  mo\ii^ 
ir,  and  in  the  exercise  of  due  care,  his  feet  came  in  con- 
.  the  embankment  of  ballast  above  referred  to,  which 
it's  lessee  had  carelessly  and  negligently  placed  there, 
broke  his  hold  upon  the  shanty  car  and  caused  him  w 
iwing  him  on  the  track  under  the  car.  and  wounding, 
and  m&iming  him,  as  will  more  fully  appear." 
it  was  contended  in  the  argument  that  the  statute,  having 
cted  the  day  before  the  occurrence,  March  4th,  would  noi 
iffective  till  the  last  moment  of  that  day,  and,  this  being 
plaintiff  had  not  worked  for  the  prohibited  period  of  16 
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hours  from  and  after  the  time  when  the  statute  went  into  effect; 
but  the  authorities  do  not  sustain  such  a  position.  The  better 
doctrine  seems  to  be  that,  while  a  court  will  hear  evidence  and 
determine  the  precise  moment  of  time  when  a  statute  was  enacted, 
whenever  this  becomes  necessary  to  prevent  a  wrong  or  to  assert 
a  meritorious  right,  in  the  absence  of  any  such  evidence  or  means 
of  proof  the  statute  will  be  held  effective  from  the  first  moment 
of  the  day  of  its  enactment.  Mr.  Bishop  in  his  work  on  Statutory 
Crimes  states  this  to  be  the  rule.  Bishop,  Stat.  Crimes,  p.  21,  § 
28.  And  an  examination  will  show  this  to  be  a  correct  deduction 
from  the  decisions.  Louisville  v.  Savings  Bank,  104  U.  S.  469> 
26  L.  Ed.  775;  Burgess  v.  Salmon,  97  U.  S.  381,  24  L.  Ed.  llOt; 
Lapeyre  v.  United  States,  84  U.  S.  191,  21  L.  Ed.  606;  Kennedy 
V,  Padmer,  6  Gray  (Mass.)  316;  Arrowsmith  v,  Hemering,  39 
Ohio  St.  573.  The  last  case  gives  a  very  clear  statement  of  the 
question  presented  as  follows:  "(1)  This  act  took  effect  on  the 
day  of  its  passage,  and  by  presumption  of  law  from  the  com- 
mencement of  that  day,  and  not  from  its  expiration.  (2)  This 
presumption  will  not  prevail  where  it  is  in  conflict  with  any  right 
required  in^actual  points  of  time  on  that  day  before  the  act  took 
effect.  In  such  case  the  exact  time  of  the  day  may  be  shown.'* 
And  it  was  contended  for  defendant  that  in  any  event  the  serv- 
ice after  the  16  hours  was  the  thing  prohibited,  and  this  un- 
doubtedly was  after  the  statute  was  in  operation.  It  was  further 
suggested  that  Congress  had  enacted  a  statute  (Act  March  4, 
1907,  c.  2939,  34  Stat.  1415  [U.  S.  Comp.  St.  Supp.  1909,  p. 
1170])  prohibiting  railroads  from  requiring  or  permitting  train 
crews  on  trains  engaged  in  interstate  commerce  to  work  more 
than  16  consecutive  hours,  etc.,  the  statute  having  been  ^acted 
March  4,  1907,  to  become  operative  March  4,  1908,  and  that  the 
enactment  of  such  a  law  would  render  the  state  legislation  in 
question  of  none  effect ;  but  that  view  does  not  obtain  with  us. 
If  it  be  conceded  that  the  act  of  Congress  in  its  present  form  is  a 
valid  law,  we  have  held  that  such  legislation  does  not  impair  or 
affect  state  legislation  unless  the  federal  law  is  in  operation,  and 
is  prohibitive  in  its  terms,  or  in  some  way  affects  the  very  ques- 
tion which  the  state  legislation  undertakes  to  regulate  and  control. 
Reid  &  Beam  v.  Railroad,  150  N.  C.  753,  64  S.  E.  874.  And  fur- 
ther, under  the  doctrine  announced  and  upheld  in  Smith  v,  Ala- 
bama, 124  U.  S.  465,  8  Sup.  Ct.  564,  31  L.  Ed.  508,  it  would  seem 
that  the  state  legislation  on  this  subject  would  be  upheld,  notwith- 
standing the  existence  of  the  federal  statute  referred  to;  this 
being  a  matter  which  both  sovereignties  may  supervise  at  one  and 
the  same  time,  at  least  when  there  is  no  necessary  conflict  between 
them.  In  that  case  the  state  of  Alabama  had  enacted  a  law 
(Laws  1886-87,  p.  100)  td  the  effect  "That  it  should  be  unlaw- 
ful for  the  engineer  of  any  railroad  train  in  this  state  to  drive 
or  operate  or  engineer  any  train  of  cars  or  engine  upon  the  main 
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ibed  of  any  railroad  in  this  state  which  is  used  for  tlie 
ion  of   persons,   passengers    or    freight,   without  firsi 

an  examination  and  obtaining  a  license  as  herein- 
ded."  And,  as  applied  to  an  engineer  engaged  at  the 
irstate  commerce,  the  court  held:  "(1)  That  the  stai- 
lama  was  not,  in  its  nature,  a  regulation  of  commerce, 
applied  to  such  a  case  as  this;  (2)  that  it  was  an  act 
on  witiiin  the  scope  of  the  powers  reserved  to  the 
;gulate  the  relative  rights  and  duties  of  persons  within 
ective  territorial  jurisdictions,  being  intended  to 
as  to  secure  safety  of  persons  and  property  for  the 
I  that  so  far  as  it  affected  transactions  of  commerce 

states,  it  did  so  only  indirectly,  incidentally,  and  re- 
I  not  so  as  to  burden  or  impede  them,  and  that,  in  the 
in  wlhich  it  touched  those  transactions  at  all,  it  was  not 
with  any  express  enactment  of  Congress  on  the  sub- 
antrary  to  any  intention  of  Congress  to  be  presumed 
ence;  (4)  that  so  far  as  it  was  alleged  to  contravene 
:ution  of  the  United  States,  the  statute  was  a  valid 

ion  made  by  defendant  is  permissible  under  the  rule 
662,  53  S.  E.  viii;  Sutton  v.  Walters,  118  N.  C.  495- 
E,  357),  and  we  are  of  opinion,  as  stated,  that  no  valid 
:tion  is  stated  in  the  complaint,  and  the  same  must  be 

1. 

Z.  J.,  dissents.  Manning,  J.,  did  not  sit. 
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(Supreme  Court  of  Tennessee,  Dec.  11,  1909.) 
[123  S.  W.  Rep.  637.] 

Explosives — EUninent  Domain — Railroads — Blasting — Railroad  Right 
of  Way — ^Injury  to  Adjoining  Land.'*' — A  railroad  company  may  blast 
rock  on  its  right  of  way  to  level  its  roadbed;  but  if,  in  doing  so,  it 
casts  rock  on,  and  injures,  the  land  of  an  adjoining  owner,  whose  land 
has  not  been  condemned,  and  who  has  not  conveyed  or  agreed  to  con- 
vey a  right  of  way,  he  may  recover  damages  for  the  injury  done,  but 
not  so  as  to  an  owner  of  a  tract  through  which  a  right  of  way  has 
been  condemned,  or  who  has  conveyed  or  agreed  to  convey  a  right  of 
way  through  it,  as  such  injury  from  blasting  prudently  done  would  be 
deemed  to  have  been  within  the  contemplation  of  the  parties  when  the 
damages  were  assessed  in  the  condemnation  proceeding,  and  to  have 
been  covered  by  the  award  or  consideration. 

Eminent  Domain — Effect  of  Condemnation — Blasting — Injuries  to 
Adjoining  Land — Railroad  Right  of  Way.'*' — An  assessment  of  dam- 
ages for  the  condemnation  of  a  railroad  right  of  way  does  not  cover 
injuries  caused  by  negligent  blasting  on  the  right  of  way,  nor  injuries 
inflicted  on  a  tract  other  than  that  out  of  which  the  right  of  way  was 
taken. 

Railroads — ^Right  of  Way — Sale — Effect. — An  agreement  for  the  sale 
of  a  railroad  right  of  way  covers  all  damages  of  whatever  sort  suffered 
by  the  landowner  in  connection  with  the  tract  out  of  which  the  right 
of  way  was  carved  for  which  the  landowner  would  have  been  entitled 
to  compensation  in  condemnation  proceedings. 

Explosives — Blasting  on  Rsdlroad  Right  of  Way — Injuries  to  Land 
— Removal  of  Rock. — Though  a  railroad  company  was  not  liable  for 
casting  rock  on  adjoining  land  in  blasting  its  roadbed  through  such 
right  of  way,  it  was  nevertheless  bound  to  remove  the  rock  so  cast 
within  the  shortest  time  in  which  it  could  be  done,  and  with  the  least 
injury  to  the  land,  and  was  liable  for  failure  to  do  so. 

Eminent  Domain — Railroad  Right  of  Way — ^Appraisement — Use  of 
Adjoining  Land — ^Wagon  Ways.* — A  railroad's  use  of  adjoining  land 
for  wagon  ways  in  hauling  to  and  from  its  right  of  way  in  preparation 
and  construction  of  its  road  is  not  within  the  appraisal  of  damages  for 
the  condemnation  of  the  right  of  way,  except  as  to  the  mere  right  of 
access,  and  hence  the  railroad  company  is  liable  for  the  use  of  such 
ways. 

Eminent  Domain — Injury  to  Lan<l — Blasting  Operations.'*' — Injury 
to  adjoining  buildings  by  blasting  operations  on  a  railroad's  right  of 
way,  and  injury  to  crops  and  to  fences,  in  so  far  as  they  are  exposed 

♦See  generally  note,  15  R.  R.  R.  577,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,. 
577;  foot-note  of  Henry  v.  Mason  City,  etc.,  R.  Co.  (Iowa),  32  R.  R-  R. 
11.  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  11. 
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to  the  blasting  operations,  are  within  the  appraisal  or  consideration 
paid  the  landowner  for  the  railroad  right  of  way,  as  incidental  dam- 
ages, for  which  he  is  not  entitled  thereafter  to  recaver  additional 
damages. 

Damages — Blasting  Operations — ^Injury  to  Adjoining  Land— Re- 
moval of  Stone — Measure  of  Damages. — Where  a  railroad  company, 
in  blasting  operations  on  its  right  of  way,  casts  a  quantity  of  stone 
on  adjoining  land,  the  measure  of  its  liability  is  the  cost  of  removing 
the  stone  from  the  land,  with  interest  from  a  reasonable  date  for 
completing  the  removal,  and  not  the  cost  of  removal,  together  with 
the  rental  value  of  the  land. 

Explosives — ^Injuries  to  Land — Blasting  Operations — Value  of  Land. 
— Where  land  adjoining  a  railroad  right  of  way  was  so  injured  by  the 
casting  of  rock  on  it  by  blasting  operations  on  the  railroad's  .right  of 
way  that  the  cost  of  removing  the  rock  would  be  more  than  the  value 
of  the  land,  the  railroad's  liability  was  the  market  value  of  the  land  so 
injured,  viewed  as  a  separate  parcel,  and  not  in  connection  with  the 
whole  farm  of  which  it  was  a  part. 

Appeal  and  Error — Findings  of  Master — Concurrence  by  Chan- 
cellor— Error  of  Law. — A  master's  finding  as  to  the  value  of  land,  con» 
curred  in  by  the  chancellor,  based  on  an  error  of  law,  is  not  binding 
on  appeal. 

Railroads — Construction — Right  of  Way — Injuries  to  Adjoining 
Land. — A  railroad  company  was  liable  to  an  adjoining  landowner  for 
the  acts  of  its  construction  crews  in  letting  down  fences  and  permit- 
ting the  entry  of  stock  to  destroy  crops. 

Eminent  Domain — Injuries  to  Land — Fences — Blasting  Operations. 
— Where,  after  a  rail  fence  had  been  injured  by  blasting  operations  of 
a  railroad  company  in  constructing  a  right  of  way,  the  landowner 
erected  a  wire  fence  in  place  thereof,  he,  not  being  entitled  to  recover 
for  injuries  by  the  blasting  to  the  rail  fence,  because  necessarily  con- 
templated by  a  conveyance  of  the  right  of  way,  could  not  recover  for 
injuries  to  the  wire  fence. 

Railroads — Construction — Injuries. — Where  a  railroad  company 
camped  construction  crews  on  the  right  of  way,  it  was  its  duty  to  fur- 
nish firewood  to  enable  them  to  cook  their  meals;  and  hence  the  rail- 
road company  was  liable  for  the  acts  of  the  crew  in  tearing  down  the 
fences  of  adjoining  owners  and  using  the  wood  for  fire. 

Appeal  from  Chancery  Court,  Hawkins  County ;  Jesse  L.  Rog- 
ers, Special  Chancellor. 

Action  by  Eldridge  Hord,  against  the  Holston  River  Rail- 
road Company  and  others.  Decree  for  plaintiff,  and  both  parties 
appeal.  Modified  and  affirmed. 

A,  T.  Botvcn,  iov-  complainant. 

C,  W,  Margraves  and  /.  O.  Phillips,  for  defendants. 
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Neil,  J.  The  controversy  in  the  present  case  arises  on  the  fol- 
lowing facts: 

On  the  4th  day  of  April,  1906,  the  complaihant  conveyed  to  the 
railway  company  a  right  of  way  through  his  tract  of  land  lying 
in  Hawkins  county.  The  consideration  expressed  in  the  deed 
was  $1,  but  the  consideration  paid  in  fact  was  $250. 

The  right  of  way  lay  over  and  through  a  rocky  ledge,  which  had 
to  be  reduced  to  the  necessary  level  by  blasting  with  powder  and 
dynamite. 

As  the  result  of  the  blasting  7.6  acres  of  very  valuable  land, 
belonging  to  complainant,  lying  south  of  the  right  of  way,  be- 
tween the  right  of  way  and  the  river,  were  completely  covered  up 
with  stones  from  the  blast.  The  amount  of  the  debris  was  so 
great  that  it  was  worth  as  much  as  the  land  to  remove  it. 

Three  acres  lying  immediately  west  of  the  7.6  acres  were  cov- 
ered with  stones  to  such  an  extent  that  it  would  cost  $150  to  re- 
move them. 

Damages  were  claimed  for  injury  to  other  parts  of  complain- 
ant's farm,  and  also  for  injury  to  fencing,  to  a  bam,  and  to  crops, 
and  for  the  use  of  certain  wagon  ways  worn  across  parts  of  the 
farm  over  to  the  right  of  way. 

While  the  work  was  in  progress  the  bill  was  filed,  praying  for 
an  injunction  in  case  defendants  should  fail  to  execute  a  bond  to 
secure  the  damages.  The  bond  was  executed  and  filed  in  the 
cause,  and  the  work  was  then  resumed. 

The  chancellor  referred  the  various  items  of  damages  claimed 
to  the  master,  who  made  a  report  thereon.  Both  sides  excepted 
to  the  report.  The  chancellor  sustained  some  of  the  exceptions, 
and  overruled  others,  and  reached  the  following  result  :^ 

(1)  As  to  the  3  acres:  He  fixed  the  cost  of  removing  the  rock 
from  this  land  as  $150.  To  this  he  added  two  years'  rent,  for  1907 
and  1908,  at  $30  per  year,  making  a  total  of  $210. 

(2)  As  to  the  7.6  acres:  He  approved  the  master's  valuation 
of  $200  per  acre,  aggregating  $1,520.  On  this  sum  he  allowed  in- 
terest from  January  1,  1907,  which  at  the  date  of  the  decree 
amounted  to  $216.55. 

(3)  Damage  to  upland  on  the  east  end  of  the  farm,  and  north 
of  the  right  of  way,  by  rock  cast  upon  it,  and  making  wagon 
ways  over  it,  also  for  destruction  of  fodder  in  the  same  way,  all 
fixed  at  $125. 

(4)  For  the  destruction  of  a  wire  fence  he  allowed  $20. 

(5)  For  defendant's  conduct  in  making  wagon  ways  through 
a  25-acre  field  of  grass  land  he  allowed  as  damages  $75. 

(6)  For  injury  to  land  on  the  south  side  of  the  right  of  way, 
and  west  of  the  creek,  resulting  from  rock  cast  upon  it  and  only 
partially  removed,  and  to  wheat  crop,  and  to  fodder  on  the  same 
land,  he  allowed  $50. 

(7)  For  destruction  of  a  rail  fence,  $65. 
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(8)  For  injury  to  a  crib  by  rock  thrown  against  it,  and  destmc- 
tion  of  a  small  quantity  of  corn  $10. 

(9)  For  throwing  rock  on  an  island  in  the  river  belonging  to 
complainant,  and  not  removing  it,  $25. 

For  the  sum  which  these  figures  aggregate  the  chancellor  ren- 
dered a  judgment  against  both  of  the  defendants,  the  railway 
company  and  McDowell  &  Co.,  and  the  surety  on  the  indenmity 
bond. 

Complainants  and  defendants  all  appealed,  and  assigned  errors. 

The  errors  assigned  by  complainant  are  as  follows:  (1)  That 
the  chancellor  erred  in  not  fixing  the  value  of  the  bottom  land  in- 
jured at  $250  per  acre,  instead  of  $200;  (2)  in  not  sustaining 
complainant's  second  exception  to  the  master's  report,  which 
presented  the  point  that  the  whole  10.6  acres  of  bottom  land 
(composed  of  the  7.6  and  3  acres)  were  so  covered  with  rock  as 
to  be  destroyed,  or  so  that  it  would  be  worth  the  value  of  the 
land  to  remove  the  rock ;  that,  even  if  the  rock  could  be  removed 
from  any  part  of  it,  still  complainant  had  lost  three  years'  use  of 
the  land,  and  should  have  compensation  on  that  basis;  (3)  in  not 
sustaining  complainant's  third  exception  to  the  report,  which  i 
made  the  point  that  the  master  failed  to  allow  anything  for  3.8 
acres  of  upland  south  of  the  right  of  way,  destroyed  by  rock  cast, 
in  addition  to  the  bottom  land,  worth  $10  per  acre;  (4)  because 
the  chancellor  failed,  to  sustain  complaint's  fourth  exception  to 
the  report,  which  was  in  effect  that  the  10.6  acres  of  bottom 
land  and  3.8  acres  of  upland  were  worth  together  $3,218; 
(5)  because  the  chancellor  sustained  the  fourth,  fifth,  sixth, 
seventh,  eighth,  and  ninth  exceptions  of  the  defendants  to  the 
report,  which  resulted  in  fixing  the  sums  under  Nos.  3,  4,  5,  6, 7, 
and  8,  sclieduled  above  from  the  decree,  which  were  reductions 
from  the  sums  reported  by  the  master. 

The  railway  company  assigned  the  following  errors :  ( 1 )  That 
the  chancellor  erred  in  fixing  the  value  of  the  7.6  acres  at  $200; 
(2)  in  allowing  $30  per  year  rent  for  1907  and  1908  for  the  3 
acres ;  (3)  in  allowing  interest  on  the  value  of  the  7.6  acres  from 
January  1,  1907. 

Defendants  A.  S.  McDowell  &  Co.  assigned  the  following  er- 
rors: (1)  That  the  chancellor  erred  in  rendering  any  judgment 
whatever  against  them;  (2)  in  not  adjudging  that,  if  any  dam- 
ages at  all  were  due  from  them  by  reason  of  the  blasting  of  rock, 
it  could  only  be  to  the  extent  of  the  cost  of  removal  of  the  rock 
from  the  premises;  (3)  in  adjudging  anything  against  them  for 
loss  of  crops  and  buildings;  (4)  adjudging  anything  against  them 
for  the  use  of  wagon  ways  through  the  farm;  (5)  in  allowing 
complainant  $30  per  year,  for  1907  and  1908,  for  the  use  of  the 
3  acres;  (6)  in  adjudging  damages  for  fences  injured  or  de- 
stroyed in  the  construction  of  the  railway ;  (7)  in  adjudging  dam- 
ages against  them  for  any  injury  done  to  the  crib  and  com  by 
blasting. 
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Before  disposing  of  these  assignments,  we  shall  state  the  prin- 
ciples that  control. 

A  railroad  company  has  the  right  to  blast  rock  on  its  right  of 
way  in  order  to  level  down  its  roadbed;  but  if,  in  doing  so,  it 
casts  rocks  upon,  and  so  injures,  the  land  of  an  adjoining  owner, 
whose  land  has  not  been  condemned,  and  who  has  not  conveyed 
or  agreed  to  convey  the  right  of  way,  the  latter  has  the  right  to 
an  assessment  of  damages  for  the  injury  done.   Dodge  v.  County 
Conmiissioners,  3  Mete.  (Mass.)  380;  Brown  v.  Providence,  etc., 
R.  Co.,  5  Gray  (Mass.)  35;  (jary  v.  Morrison,  129  Fed.  177, 
63  C.  C.  A.  267,  65  L.  R.  A.  659.    That  such  right  to  blast  would 
exist,  and  that  the  blasting,  although  prudently  done,  would  prob- 
ably cause  injury  to  adjoining  land,  must  be  held  to  have  been 
within  the  contemplation  of  the  parties,  where  damages  were 
assessed  in  a  condemnation  proceeding,  and,  if  not  actually  covered 
in  such  assessment,  such  injury  cannot  be  sued  for  and  recovered 
later.   The  matter  is  res  adjudicata.  Sabin  v,  Vermont,  etc.,  R. 
R.  Co.,  25  Vt.  363,  370,  371.    Such  assessment,  however,  does 
not  cover  injuries  caused  by  negligent  construction  of  the  road 
(Carriger  v.  Railroad,  7  Lea,  388;  Railroad  v.  Hays,   11  Lea, 
389.  47  Am.  Rep.  291 ;  Railroad  v.  Mossman,  90  Tenn.  157,  16 
S.  W.  64,  25  Am.  St.  Rep.  670 ;  Railroad  v.  Higdon,  1 1 1  Tenn. 
121,  76  S.  W.  895)  ;  nor  injuries  inflicted  upon  a  tract  other  than 
that  out  of  which  the  condemned  land  was  taken.   An  agreement 
between  a  landowner  and  a  railroad  company  to  sell  the  latter 
a  right  of  way  across  the  tract  of  the  former  covers  all  damages, 
of  whatever  sort,  to  that  tract,  to  which  the  landowner  would 
have  been  entitled  in  a  regular  condemnation  proceeding.    He  is 
presumed  to  have  contemplated  and  arranged  for  all  such  dam- 
ages in  fixing  the  consideration  for  the  contract,  and  he  is  there- 
fore remitted  to  it.  N.  &  W.  Ry.  Co.  v.  Swank,  105  Pa.  555,  561 ; 
Hannaher  v,  St.  Paul,  etc.,  Co.,  5  Dak.  1,  14,  37  N.  W.  717;  Del- 
aware, etc..  Canal  Co.  v.  Lee,  22  N.  J.  Law,  243,  250;  Hodge  v. 
Lehigh  Val.  R.  Co.  (C.  C.)  39  Fed.  449,  451 ;  Norris  v,  Vermont 
C.  R.  Co.,  28  Vt.  99,  etc. ;  Watts  ^.  Norfolk,  etc.,  R.  R.,  39  W. 
\  a.  196,  19  S.  E.  521,  23  L.  R.  A.  674,  45  Am.  St.  Rep.  894. 
For  other  authorities,  see  cases  cited  in  15  Cyc.  pp.  800,  801, 
note  64.  Of  course,  the  effect  of  a  deed  is  the  same  (2  Lewis  on 
Em.  Dom.  §§  293,  568),  and  the  deed  covers  by  implication  what- 
ever is  necessary  to  make  the  enjoyment  of  the  land  conveyed 
effectual,  and,  where  it  is  conveyed  for  a  particular  purpose,  then 
effectual  for  that  purpose   (Chicago,  Rock  Island  &  Pac.  Ry. 
Co.  t'.  Smith,  111  111.  363;  Conwell  v.  S.  &  N.  W.  R.  R.  Co.,  81 
111.  232).   But  while  the  railroad  company  is  not  liable,  under  the 
circumstances  stated,  for  casting  rock  upon  the  land,  its  duty  is 
to  remove  the  rock  in  the  shortest  time  in  which  it  can  be  done, 
and  with  the  least  injury  to  the  land,  and  it  is  liable  for  a  breach 
of  this  duty.    Sabin  v.  Vermont  Central  R.  Co.,  supra.  Use  of  the 
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adjoining  land  for  wagon  ways  in  hauling  to  and  from  the  right 
of  way  in  preparation  and  construction  of  the  same  is  not  within 
the  appraisal,  save  the  mere  right  of  access,  and  hence  must  be 
paid  for,  even  after  such  appraisal  or  conveyance.  Id.  Injur)'  to 
crops  is  within  the  appraisal,  as  incidental  damages.  Paducah  & 
Memphis  R.  R.  Co.  v,  Stovall,  12  Heisk.  1 ;  Vaulx  v.  Railroad, 
120  Tenn.  316,  329,  330,  108  S.  W.  1142.  Injury  to  buildings  by 
blasting  falls  under  the  same  rule.  Dodge  v.  County  Commis- 
sioners, supra;  Watts  v,  N.  &  W.  Ry.  Co.,  supra.  The  same  must 
be  true  as  to  fences,  in  so  far  as  they  are  exposed  to  blasting  op- 
erations and  may  be  damaged  thereby,  since  injuries  of  this  kind 
are  probable,  and  should  be  anticipated  in  fixing  the  price  of  the 
land. 

Applying  these  principles  as  we  proceed,  and  others  to  which 
we  shall  incidentally  refer,  we  are  of  the  opinion  that  the  various 
assignments  of  error  should  be  so  sustained,  disallowed,  or  mod- 
ified as  to-  reach  the  following  result : 

The  first  ruling  in  the  chancellor's  degree,  as  above  scheduled, 
touching  the  3  acres,  is  correct,  except  as  to  the  rents  allowed. 
There  is  a  concurrence  of  the  master  and  the  chancellor  as  to  the 
cost  of  rem6ving  the  rock  from  this  land,  as  fixed  by  the  chan- 
cellor, and  there  is  evidence  to  sustain  it.  This  closes  the  con- 
troversy on  that  point.  The  allowance  of  rents  proceeds  upon  a 
different  and  incorrect  theory.  The  defendants  are  liable,  not  as 
for  a  taking  of  the  3  acres,  but  only  for  the  cost  of  removal  of 
the  rock.  On  this  sum,  $150,  they  should  pay  interest  from  Jan- 
uary 1,  1907,  which  we  fix  as  a  reasonable  date  for  completion  of 
removal. 

The  second  ruling  in  the  decree  scheduled,  as  to  the  7.6  acres, 
must  be  modified.  According  to  the  weight  of  the  evidence  the 
value  of  this  land  was  $100  per  acre,  and  a  reduction  must  be 
made  to  that  sum.  It  is  true  the  master  and  the  chancellor  con- 
curred on  this  valuation  of  $200  per  acre;  but  the  concurrence 
is  not  binding,  because  it  clearly  appears  from  the  record  that  the 
chancellor's  agreement  with  the  master  was  based  upon  an  error 
of  law.  Turley  v.  Turley,  85  Tenn.  251,  256,  1  S.  W.  891.  The  er- 
ror was  in  assuming  that  the  value  of  the  land  was  to  be  charged 
as  in  case  of  a  taking  under  the  law  of  eminent  domain.  We 
have  seen  that  no  such  charge  is  to  be  made  for  casting  rock  upon 
the  adjoining  land  of  a  landowner  who  has  conveyed  the  right 
of  way  to  the  railroad  company.  The  charge  is  for  failure  to 
remove  the  rock  within  a  reasonable  time,  and  is  measured  by  the 
cost  of  removal.  The  witnesses  say  the  cost  of  removal  would 
equal  the  value  of  the  land.  So  evidence  was  taken  to  prove  the 
value  of  the  land  only  for  the  purpose  of  fixing  by  it  the  cost  of 
the  removal  of  the  rock.  The  value  contemplated  from  this 
standpoint  would  be  the  market  value,  which  was  $100  per  acre. 
The  complainant  had  several  witnesses,  who  fixed  the  value  on 
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the  theory  that  complainant  owned  a  large  body  of  upland,  and 
that  this  bottom  land  added  value  to  the  whole  farm,  as  a  very 
important  constituent  of  the  whole  tract,  being  very  fertile,  by 
far  the  most  fertile  land  on  the  farm.  From  this  point  of  view 
they  said  it  would  be  worth  $200  per  acre.  This  was  an  erro- 
neous method  of  estimating  its  value  for  the  purpose  indicated. 
They  agreed  that,  viewed  as  a  separate  parcel  or  lot  of  land,  it 
would  be  worth  only  $100  per  acre.  This  was  the  correct  view- 
point 

As  to  this  part  of  the  decree  it  is  insisted  by  complainant  that 
the  rock  covered  the  whole  of  the  3  acres,  as  well  as  the  7.6  acres, 
and  that  the  cost  of  removal  should  be  based  on  the  value  of  the 
whole  10.6.  This  point  is  closed  by  the  concurrence  of  the  mas- 
ter and  the  chancellor,  and  evidence  sustaining  it. 

We  think  the  chancellor  acted  correctly  in  allowing  interest 
from  January  1,  1907. 

The  chancellor  erred  in  reducing  the  third  item  from  $175  to 
SI  25.    The  evfdence  shows  the  former  as  the  correct  valuation. 
It  should  be  stated  that  what  is  referred  to  as  fodder  in  the  items 
we  are  now  considering  was  standing  corn,  which  was  destroyed, 
not  by  blasting,  but  by  the  defendants  letting  down  the  fences 
and  permitting  the  sttxrk  to  destroy  the  product.     One  hundred 
dollars  was  assessed  for  this  injury  by  the  witnesses,  and  $75 
for  making  the  wagon  ways  on  the  part  of  the  farm  indicated. 
The  fourth  item  of  the  decree,  concerning  the  wire  fence,  is 
reversed,  and  nothing  is  allowed  under  that  h^ad.     This  wire 
fence  was  erected  during  the  period  of  construction  of  the  road- 
^d  by  blasting,  and  after  a  rail  fence  at  the  same  place  had  been 
injured  by  the  blast.    This  wire  fence  simply  took  the  place  of 
the  rail  fence,  as  to  danger  to  be  apprehended  from  the  blasting 
operations.    No  recovery  could  be  had  for  the  battering  of  the 
rail  fence  with  fragments  of  rock  from  the  blast,  because  this 
was  an  injury  necessarily  contemplated  when  the  deed  convey- 
ing the  right  of  way  was  made,  under  the  authorities  above  cited. 
As  to  the  fifth  item,  the  chancellor's  decree,   as  scheduled, 
should  be  modified  by  raising  the  sum  therein  mentioned  from 
S75  to  $150,  the  sum  allowed  by  the  master  and  shown  by  the 
evidence. 

As  to  the  sixth  item,  likewise,  the  chancellor's  decree  should 
l>e  modified  by  raising  the  allowance  from  $50  to  $100,  the  amount 
allowed  by  the  master.  The  crops  upon  this  part  of  the  land 
were  not  destroyed  by  the  blasting,  but  by  reason  of  defendants' 
servants  tearing  down  the  fence  and  using  it  for  firewood,  thus 
exposing  the  crops  to  marauding  cattle.  A  portion  of  this  al- 
lowance ($12.50)  is  for  the  cost  of  removing  rock  from  the  por- 
tion of  the  land  referred  to;  the  remainder  for  destruction  of 
the  crops  in  the  manner  stated. 
As  to  the  seventh  item,  we  think  the  decree  shoiuld  be  modified, 
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so  as  to  raise  the  sum  to  be  allowed  for  the  rail  fence  from  $65 
to  $100.  'This  is  the  sum  shown  by  the  evidence,  and  allowed  by 
the  master.  No  claim  is  made  for  injury  to  the  rail  fence  in  ques- 
tion by  blasting,  and  nothing  is  allowed  on  that  head;  but  the 
liability  is  placed  on  the  ground  that  defendants'  laborers  tore 
the  fence  down  and  used  the  rails  for  stove  wood  to  cook  their 
meals.  The  defendants  insist  they  are  not  Uable  for  such  acts 
of  their  laborers.  We  think  they  are.  It  was  their  duty  to  fur- 
nish firewood.     They  had  these  laborers  camped  on  the  work. 

The  eighth  item  of  the  decree  is  reversed,  on  grounds  already 
stated. 

The  ninth  item  of  the  decree  is  affirmed. 

The  coimplainant's  third  assignment  of  error  is  sustained,  con- 
cerning the  failure  to  make  an  allowance  for  the  3.8  acres  of  up- 
land south  of  the  right  of  way,  fully  covered  by  rock  from  the 
blast  and  not  removed.  For  this  $38  should  be  added  to  the  de- 
cree. 

We  dof  not  find  there  was  any  negligence  in  conducting  the  work 
of  blasting.  There  is  some  evidence  indicating  negligence;  but 
this  is  fully  and  satisfactorily  explained  in  the  evidence  of  Mr. 
McDowell,  and  no  expert  testifies  that  the  amounts  of  powder 
and  dynamite  used  in  any  given  blast  or  blasts  were  excessive, 
considering  the  very  difficult  nature  of  the  material  the  defend- 
ants had  to  deal  with. 

It  is  not  necessary  that  we  should  attempt  to  apportion  the 
liability  between  the  railway  company  and  the  contractors.  They 
have  agreed  upon  this  matter  between  themselves.  The  whole 
amount  will  be  adjudged  in  favor  of  complainant  against  both 
of  them ;  also  on  the  indemnity  bond. 

The  costs  of  the  appeal  will  be  equally  divided.  The  costs  of 
the  court  below  will  be  paid  as  decreed  by  the  chancellor. 


J 
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(Supreme  Court  of  Alabama,  April  13,  1909.) 

[49  So.  Rep.  351.] 

Carriers — Delay  in  Transportation — Pleading — Variance.* — There  is 
no  variance  between  the  allegation  that  a  ticket  was  purchased  from 
defendant  carrier,  its  agent  or  servant,  and  proof  that  the  ticket  was 
purchased  from  another  company  as  an  initial  carrier,  but  was  recog- 
nized as  valid  by  defendant  as  a  connecting  carrier. 

Carriers — ^Ticket  Agent — ^Authority — Question  for  Jury. — Where  a 
railroad  ticket  sold  by  the  agent  of  one  company  was  recognized  as 
valid  for  passage  to  seme  extent  over  the  road  of  another  company, 
the  authority  of  the  agent  to  sell  the  ticket  is  a  question  for  the  jury. 

Carriers — Delay  in  Transportation — Diligence — Question  for  Jury. — 
Whether  an  electric  railroad  company  used  due  diligence  in  clearing 
its  track  of  a  wreck,  so  as  to  transport  a  corpse  with  sufficient  prompt- 
ness, is  a  question  for  the  jury. 

Carriers — Mental  Anguish — Delay  in  Transportation  of  Corpse 

Where  the  corpse  arrived  an  hour  before  the  time  appointed  for  the 
funeral,  and  plaintiff,  the  widow  of  deceased,  of  her  own  accord  post- 
poned the  funeral  until  the  following  day,  she  is  not  entitled  to  dam- 
ages for  mental  anguish  because  of  delay,  though  before  the  arrival 
of  the  corpse  some  of  the  friends  of  the  family  had  departed. 

Carriers — ^Delay  in  Transportation  of  Corpse — Damages. — Where' 
the  corpse  arrived  an  hour  before  the  time  appointed  for  the  funeral, 
but  the  funeral  was  voluntarily  postponed  by  plaintiff,  the  carrier 
causing  delay  in  the  arrival  of  the  corpse  is  not  liable  for  the  expense 
of  re-embalming  the  body,  necessitated  by  postponement  of  the  fun- 
eral. 

Appeal  from  City  Court  of  Gadsden;  John  H.  Disque,  Judge. 

Action  by  Susie  Brady  against  the  Alabama  City,  Gadsden  & 
Attalla  Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Hood  &  Murphrec,  for  appellant. 
Boykin  &  Brindley,  for  appellee. 

Den  SON,  J.  The  plaintiff  attempted  to  state  her  case  in  several 
counts,  but  demurrers  were  sustained  to  all  except  the  sixth,  upon 
which  trial  was  had,  resulting  in  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  has  appealed. 

According  to  the  rules  for  determining  whether  a  count  states 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liabilities  of 
carriers  of  freight  with  respect  to  the  transportation  of  corpses,  see 
foot-note  of  Lindh  v.  Great  Northern  Ry.  Co.  (Minn,),  22  R.  R-  R« 
756,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  756. 
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a  cause  of  action  ex  co^ntractu  or  ex  delicto,  we  experience  no 
difficulty  in  holding  that  the  sixth  count  is  ex  delicto.  Wilkin- 
son V.  Moseley,  18  Ala.  288;  Whilden  v.  Bank,  64  Ala.  1,  38  Am. 
Rep.  1 ;  Sharpe  v.  National  Bank,  87  Ala.  644,  7  South.  106; 
Britt  v,  Pitts,  111  Ala.  402-406,  20  South.  484. 

Plaintiff  resided  with  her  husband  in  Gadsden,  Ala.  The  hus- 
band, while  on  a  visit  in  the  state  of  Mississippi,  lost  his  life  by 
accident.  N.  N.  Christopher,  acting  as  agent  for  the  plaintiff 
and  in  behalf  of  the  pl^iintiff,  the  complaint  alleges,  "purchased 
of  the  defendant,  its  agent  or  servant,  a  ticket  marked  'corpse,' 
land  by  the  terms  of  the  ticket  the  defendant  obligated  itself 
to  carry  the  body  of  plaintiff's  husband  from  Attalla  to  Gadsden." 
The  defendant  was,  at  the  time  named  in  the  complaint,  and  yet 
is,  a  common  carrier  of  passengers,  over  its  electric  car  line,  be- 
tween Attalla  and  Gadsden,  Ala. 

The  first  insistence  of  the  appellant  is  that  the  general  affirma- 
tive charge  by  it  requested  in  writing  should  have  been  given,  be- 
cause of  a  variance  between  the  allegata  and  probata.  The  pre- 
cise point  is  that,  whereas  the  allegations  of  the  complaint  are 
that  the  ticket  was  purchased  of  the  defendant,  its  agent  or  ser\'- 
ant,  the  proof  showed  that  it  was  purchased  from  an  agent  of 
the  Southern  Railway  Company,  at  West  Point,  Miss.,  and  there 
was  no  proof  showing  that  that  company  was  defendant's  agent 
or  servant ;  but  the  proof  showed  that  the  Alabama  Great  South- 
ern Railroad  Company,  the  company  over  whose  road  the  corpse 
was  shipped  from  West  Point,  Miss.,  to  Attalla,  had  an  arrange- 
ment with  the  defendant,  by  which  it  could  sell  passenger  tickets 
over  its  own  road,  with  coupon  attached  good  for  passage  over 
defendant's  line.  Christopher,  it  is  true,  testified  to  the  purchase 
of  the  ticket  from  the  agent  of  the  Southern  Railway  Company; 
but  he  brought  the  corpse  over  the  Alabama  Great  Southern 
Railroad  from  the  West  Point  to  Attalla,  in  the  baggage  car,  on 
the  ticket,  the  ticket  having  attached  thereto  a  coupon  good  for 
the  carriage  of  the  corpse  from  Attalla  to  Qadsden.  The  ticket  or 
coupon  was  offered  in  evidence,  and  on  its  face  it  purports  to  have 
been  issued  by  the  Alabama  Great  Southern  Railroad  Company. 
Furthermore,  when  the  ticket  was  offered  to  the  defendant's  con- 
ductor, at  Attalla,  with  the  request  that  he  carry  the  corpse  to 
Gadsden,  he  recognized  its  validity  to  the  extent  of  10  cents. 
Under  these  circumstances  we  are  of  the  opinion  that  there  was 
sufficient  evidence  to  carry  the  question  of  the  authority  of  the 
Railroad  from  the  West  Point  to  Attalla,  in  the  baggage  car,  on 
the  Southern  Railway  Company  and,  at  the  same  time,  have  had 
authority  to  sell  tickets  for  the  Alabama  Great  Southern  Railroad 
Company.  The  latter,  being  a  corporation,  could  only  act  by  its 
agents  in  selling  tickets  over  the  defendant's  line;  and  the  agent's- 
having  possession  of  the  ticket,  and  making  sale  of  it,  and  the 
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Alabama  Great  Southern's  recognition  of  its  validity  as  a  ticket, 
constitute  some  evidence  of  his  agency. 

It  is  next  insisted  that  the  defendant  did  not  refuse  to  carry  the 
corpse,  but  only  declined  to  carry  it  on  a  passenger  car,  making 
the  point  at  the  time  that  it  carried  corpses  only  on  a  trailer.  We 
need  not  consume  time  in  discussing  the  rulings  of  the  court, 
against  the  defendant,  on  the  admissibility  of  evidence  in  respect 
to  custom  of  the  defendant  in  carrying  corpses  on  passenger  cars, 
or  to  the  rule  of  the  defendant  against  so  carrying  them ;  for  the 
court  in  effect  ruled  out  such  evidence  and  confined  the  plaintiff 
to  the  right  to  have  the  corpse  shipped  on  the  trailer.  This  right, 
we  have  seen,  the  defendant  did  not  dispute,  and  was  willing  to 
carry  the  corpse  on  the  trailer ;  but,  as  an  excuse  for  not  carrying 
it  at  once,  defendant  explained  that  a  car  of  slag,  which  had  been 
sent  out  on  the  road  that  morning,  was  broken  down  or  wrecked, 
by  reason  of  which  it  was  unable  to  say  at  what  time  the  road 
would  be  clear  so  that  its  trailer  could  pass.  When  the  parties  in 
charge  of  the  corpse  were  told  by  defendant's  superintendent  that 
he  did  not  know  how  long  it  would  be  until  the  corpse  could  be 
carried  through,  they  suggested  getting  an  ambulance  from  Gads- 
den, to  carry  it  over,  and'  the  superintendent  expressed  the  opin- 
ion that  getting  the  ambulance  would  be  of  the  most  expeditious 
way  of  carrying  the  corpse  through  to  Gadsden.  They  then 
phoned  for  the  ambulance,  and  by  that  means  of  conveyance 
carried  the  corpse  to  Gadsden.  Nevertheless  we  cannot  say  that 
the  evidence  is  without  conflict  as  to  whether  or  not  the  defendant 
was  duly  diligent  in  getting  the  car  of  slag  off  the  track,  so  that  it 
might  carry  the  corpse  on  through.  Hence  the  affirmative  charge 
could  not  have  been  properly  given. 

We  have  no  doubt  that,  in  a  case  of  this  kind,  the  widow,  upon 
proof  of  negligence  or  of  breach  of  duty  on  the  part  of  the  defend- 
ant, might  recover  for  mental  anguish,  if  any,  suffered  on  account 
of  the  delay  or  the  failure  in  the  transporting  of  the  remains  of 
her  husband  (L.  &  N.  R.  R.  Co.  v.  Hull,  113  Ky.  561,  68  S.  W. 
433.  57  L.  R.  A.  771)  ;  but  the  proof  in  this  case  without  conflict 
shows  that  the  funeral  was  appointed  for  three  o'clock  p.  m.,  that 
the  corpse  arrived  at  plaintiff's  residence  not  later  than  2  o'clock 
p.  m.,  and  that  plaintiff,  of  her  own  accord,  asked  that  the  funeral 
should  be  postponed  until  the  following  day.  The  proof  also 
shows  that  the  corpse  was  prepared  for  burial  at  the  time.  True, 
15  or  20  persons,  who  had  been  waiting  at  the  residence,  departed 
before  the  corpse  arrived ;  but  it  was  shown  that  as  many  re- 
mained, and  we  cannot  assume  that  the  funeral  or  burial  of  plain- 
tiff's husband  would  not  have  been  attended  by  as  many  people  as 
were  originally  at  the  residence  waiting.  Therefore  the  court  is 
of  the  opinion  that  the  plaintiff  was  not  entitled  to  damages  for 

34  R  R  8-.ll 
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mental  anguish  claimed  to  have  been  suffered  on  account  of  the 
postponement  of  the  funeral. 

Nor  do  we  think  that  damages  should  have  been  allowed  for 
the  re-embalming  of  the  body,  as  that  was  necessitated  by  Mrs. 
Brady's  voluntary  act  in  postponing  the  funeral. 

Reversed  and  remanded.  • 

DowDELL,  C.  J.,  and  Simpson  and  Mayfield,  JJ.,  concur. 


Buck  ct  al  v.  Oregon  R.  &  Navigation  Co. 

(Supreme  Court  of  Washington,  May  5,  1909.) 

[101  Pac.  Rep.  491.] 

Carriers — Live  Stock — Limitation  of  Liability. — A  provision  that 
the  shipper  of  live  stock  shall  inspect  the  cars  and  stockyards  and 
satisfy  himself  that  they  are  sufficient,  and  report  any  visible  defects, 
and  that  the  fact  of  his  loading  his  stock  in  the  cars,  or  occupying 
the  yards,  shall  be  an  acknowledgment  of  their  suitability,  to  be 
valid  can  only  be  construed  as  requiring  the  shipper  to  use  reason- 
able diligence  to  discover  visible  defects;  and,  where  a  shipper  with 
his  stock  was  taken  to  yards  at  night,  and  but  one  pen  was  unoccu- 
pied, and  he  walked  about  this  one  and  observed  the  sufficiency  of 
the  fence,  and  that  the  gate  was  fastened,  such  contract  did  not  re- 
quire such  careful  inspection  as  would  reveal  that  the  hook  fastening 
the  gate  was  bent  so  that  it  might  not  hold  against  pressure. 

Carriers — Live  Stock — Question  for  Jury. — In  an  action  against  a 
carrier  for  escape  of  live  stock  from  a  yard,  the  question  whether 
the  escape  was  by  reason  of  a  defective  latch  en  the  gate  held  for 
the  jury. 

Appeal  from  Superior  Court,  Spokane  County ;  E.  H.  Sullivan, 
Judge. 

Action  by  J.  S.  Buck  and  D.  F.  McGinnis  against  the  Oregon 
Railroad  &  Navigation  Company.  Judgment  for  clefendant,  and 
plaintiffs  appeal.    Reversed  and  remanded. 

V,  T.  Tustin  and  R.  5.  Cordiner,  for  appellants. 
W.  W,  Cotton,  W.  A,  Robbins,  and  Samuel  R.  Stern,  for  re- 
spondent. 

Mount,  J.  This  action  was  brought  by  the  appellants  to  recover 
for  the  loss  of  6  head  of  horses,  and  the  expense  of  gathering  57 
head  of  cattle,  which  escaped  from  the  stock  pens  belonging  to 
respondent  near  Spokane.  The  case  was  tried  to  the  court  and  a 
jury.  After  the  plaintiflFs  had  submitted  their  evidence  in  support 
of  the  complaint,  the  defendant  moved  for  a  nonsuit,  which  mo- 
tion was  granted,  and  the  action  dismissed.    The  plaintiffs  appeal. 
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It  appears  from  the  plaintiffs'  evidence,  that  the  defendant  is  a 
common  carrier  of  freight ;  that  on  May  7,  1907,  the  defendant 
agreed  to  transport  two  car  loads  of  live  stock,  consisting  of  57 
head  of  cattle  and  6  head  of  horses,  from  Colfax,  in  this  state,  to 
Innisfail,  Alberta,  Canada.  The  stock  was  delivered  to  the  de- 
fendant on  May  8th,  and  loaded  on  its  cars  at  Colfax  on  that  day* 
About  the  time  the  stock  was  loaded  on  the  cars  plaintiffs  signed 
a  contract,  which  provided,  among  other  things,  as  follows :  "The 
shipper  agrees  to  inspect  the  cars  in  which  such  stock  is  to  be 
transported  and  any  yards  or  inclosures  on  the  premises  of  the 
railroad  company  into  which  said  stock  may  be  unloaded  and  sat- 
isfy himself  that  they  are  sufficient  and  safe  and  in  proper  order 
and  condition,  and  stiall  report  to  the  agent  or  employees  of  said 
carrier  any  visible  defects  therein  and  demand  necessary  repairs 
before  proceeding  to  occupy  said  cars  or  inclosures,  and  the  fact 
of  his  loading  said  stock  into  said  cars  or  occupying  said  inclos- 
ures shall  be  an  acknowledgment  and  acceptance  by  him  of  the 
sufficiency  and  suitability  in  every  respect  ot  said  cars  and  inclos- 
ures for  shipment  and  yarding  thereof."  Atter  the  stock  was 
loaded  into  the  cars,  the  train  left  Coliax  at  about  10  o'clock  in 
the  forenoon  of  May  8,  1907,  and  arrived  at  Spokane  at  about  JO 
o'clock  that  night.  Plaintiffs  requested  the  detendant  to  take  the 
cars  to  the  stock  pens  of  the  company  located  about  two  miles 
out  of  the  city  of  Spokane,  so  that  the  stock  might  be  unloaded 
for  food,  rest,  and  water.  The  defendant  thereupon  transferred 
the  cars  to  the  stock  pens,  where  they  arrived  at  about  1  o'clock 
at  night.  All  the  pens  were  full  of  stock,  except  one.  The  stock 
was  unloaded  into  this  pen.  Mr.  Buck,  one  of  the  plaintiffs, 
thereupon  walked  around  the  pen  on  the  walking  board  on  top  of 
the  pen.  He  examined  the  gate  by  looking  at  the  same,  and  shak- 
ing it  with  his  foot.  He  saw  that  it  was  fastened.  It  ^'appeared 
suilicient,"  and  the  stock  were  left  there  for  the  night.  AH  the 
parties  returned  on  the  engine  to  Spokane  for  lodging  for  the 
night.  The  next  morning  at  6  o'clock  they  returned  to  the  stock 
pens,  and  found  all  of  the  cattle  and  horses  gone.  The  cattle  were 
gathered  again  by  the  plaintiffs  within  *a  few  days,  but  the  horses 
were  not  found.  The  fastening  for  the  gate  was  a  common  iron 
hook.  The  shank  of  this  hook  was  bent,  so  that,  when  the  gate 
was  apparently  secure,  the  pressure  of  the  gate  from  the  inside 
would  cause  the  hook  to  fly  out  of  the  staple  and  let  the  gate 
swing  open.  It  was  shown  that  this  hook  and  gate  had  been  in 
that  condition  for  some  time  prior  to  the  time  the  stock  were 
placed  in  the  pen.  No  chain  or  other  fastening  for  the  gate  had 
been  provided  by  the  railway  company.  Upon  substantially  these 
facts  the  trial  court  was  of  the  opinion  that  the  plaintiffs  failed  to 
comply  with  their  contract  of  shipment,  because  they  did  not  ex- 
amine the  inclosure  sufficiently  to  notice  apparent  defects  therein ; 
that  the  gate   fastening  was  apparently  deficient,  and  could  have 
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been  easily  discovered,  and  that  it  was  plaintiffs'  duty  under  the 
contract  to  make  the  discovery,  and  for  that  reason  granted  the 
nonsuit,  and  dismissed  the  action.  We  think  the  trial  court  erred 
in  this  ruling.  If  this  provision  of  the  contract  is  valid,  it  is  so 
because  it  does  not  relieve  the  carrier  of  its  common-law  duty  to 
furnish  proper  facilities  for,  and  to  safely  transport,  the  appel- 
lants' property,  and  also  because  it  is  not  an  attempt  to  limit  its 
common-law  liability  so  as  to  exempt  the  carrier  from  the  conse- 
quences of  its  own  negligence,  or  that  of  its  servants.  "The  car- 
rier is  bound  to  furnish  good  and  sufficient  stock  pens  and  yards 
at  its  depot  for  the  shipment  of  cattle  and  other  live  stock,  and 
such  other  facilities  as  may  be  necessary  for  the  safe  and  conven- 
ient loading  of  the  stock.  The  shipper  is  entitled  to  recover  for 
all  damages  sustained  by  his  property  in  consequence  of  a  failure 
by  the  carrier  to  furnish  such  facilities,  or  to  keep  them  safe,  and 
the  carrier  cannot  be  relieved  from  such  liability  by  showing  that 
the  shipper  saw  the  stock  pens,  or  knew  of  the  defects  in  them." 
5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  430,  and  authorities  there 
cited. 

In  the  case  of  The  Kensington,  183  U.  S.  263,  268,  22  Sup.  Ct, 
102,  104,  46  L.  Ed.  190,  the  Supreme  Court  of  the  United  States 
said :  "It  is  settled  in  the  courts  of  the  United  States  that  ex- 
emptions limiting  carriers  from  responsibility  for  the  negligence 
of  themselves  or  their  servants  are  both  unjust  and  unreasonable, 
and  will  be  deemed  as  wanting  in  the  element  of  voluntary  assent, 
and,  besides,  that  such  conditions  are  in  conflict  with  public  policy. 
This  doctrine  was  announced  so  long  ago,  and  been  so  frequently 
reiterated,  that  it  is  elementary.  We  content  ourselves  with  refer- 
ring to  the  cases  of  Baltimore  &  Ohio,  etc..  Railway  v.  Voight, 
176  U.  S.  498,  505,  507,  20  Sup.  Ct.  385,  44  L.  Ed.  560.  and  Knott 
V.  Botany  Mills,  179  U.  S.  69,  71,  21  Sup.  Ct.  30,  45  L.  Ed.  90, 
where  the  previously  adjudged  cases  are  referred  to,  and  the 
principles  by  them  expounded  are  restated."  This  is  the  general 
rule,  and  is  apparently  conceded  by  the  respondent.  If  the  pro- 
vision of  the  contract  under  consideration  was  intended  to  impose 
upon  the  shipper  the  duty* of  inspecting  the  cars  and  inclosures 
belonging  to  the  railway  company,  which  duty  legally  rests  upon 
the  carrier,  the  provision  would  be  void.  But,  if  we  assume  that 
the  provision  is  not  void  because  it  does  not  attempt  to  evade  the 
legal  duty  of  the  carrier,  but  is  only  an  added  precaution  which 
the  carrier  imposed  upon  the  shipper  in  order  to  secure  greater 
safety  in  the  shipment,  then  the  shipper  will  be  required  to  use 
reasonable  diligence  only,  and  his  failure  to  observe  and  report 
visible  defects  would  not  take  away  his  right  to  recovery,  unless 
he  was  negligent,  and  loss  was  caused  by  such  negligence.  In 
other  words,  if  the  shipper  in  this  case  had  found  the  gate  open. 
or  the  fence  decayed  or  down,  and  knew  the  pen  was  not  safe  to 
put  his  stock  into,  he  no  doubt  would  have  been  required  to  notify 
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the  company,  or  make  the  place  safe  himself  before  placing  his 
stock  therein.  But  that  is  not  the  condition  in  this  case.  The 
shipper  was  taken  out  to  the  place  in  the  night,  at  1  o'clock,  a  star- 
light night.  The  pen  was  apparently  in  good  condition.  No  other 
pen  was  available.  He  was  required  to  use  the  one  he  did  use. 
He  walked  around  the  top  of  it.  The  ^te  was  closed,  and  appac^ 
ently  fastened  with  the  appliance  provided  by  the  carno;  for  I  hat 
purpose,  and  there  was  no  other  appliance  at  hand.  The  shipper 
placed  his  foot  on  the  gate,  and  it  appeared  sufficient.  Under  these 
circumstances  he  clearly  had  a  right  to  assume  that  the  carrier 
had  done  its  duty,  and  had  furnished  a  sufficient  appliance.  He 
was  not  required  to  make  a  critica^  examination  of  the  appliance 
to  see  that  it  was  proper  and  safe.  We  think  the  provision  of  the 
contract  above  quoted  can  be  construed  only  as  requiring  the 
shipper  to  assume  liability  when  the  defect  is  known,  or  is  plainly 
apparent  and  visible  to  a  casual  observer,  which  was  not  the  case 
here.  The  trial  court  was  aK>arently  of  the  opinion  that  it  was 
die  duty  of  the  shipper  to  make  a  careful  inspection,  such  as  is 
required  of  the  carrier,  and  to  discover  defects.  But  this,  as  we 
have  seen  above,  is  not  a  correct  interpretation  of  the  contract. 
The  evidence  was  sufficient  to  go  to  the  jury  upon  the  question 
of  negligence  of  the  shipper. 

Respondent  argues  that  the  evidence  was  insufficient  to  show 
that  the  appellants'  stock  escaped  by  reason  of  the  defective  latch 
upon  the  gate.  The  trial  court  did  not  pass  upon  this  question, 
but  based  its  ruling  entirely  upoh  the  duty  of  the  appellants  un- 
der the  terms  of  tfie  contract.  We  think  the  circumstances  sur- 
rounding the  escape  of  the  stock  were  sufficient  to  go  to  the  jury 
as  to  whether  or  not  the  defective  latch  was  the  cause  of  the  loss, 
and  that  the  court  erred  in  granting  the  nonsuit. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Rudkin,  C.  J.,  and  Chadwick,  Crow,  Parker,  and  Dunbar, 
^3-1  concur. 
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Southern  Express  Co.  v.  Fox  &  Logan. 

(Court  of  Appeals  of  Kentucky,  Jan.  8,  1909.) 
[115  S.  W.  Rep.  184.] 


Carriers — Carriage  of  Goods — ^Limitatioii  of  Liability — Value.~Un- 

der  const.  §  196,  providing  that  no  common  carrier  shall  contract 
for  relief  from  its  common-law  liability,  a  transportation  contract 
arbitrarily  fixing  the  value  of  the  property  to  determine  the  freight 
and  the  extent  of  the  carrier's  liability  was  void. 

Fraud — Fraudtdent  Misrepresentation — ^Elements*  —  In  order  to 
maintain  an  action  for  deceit,  the  statement  relied  on  must  have  been 
false,  must  have  been  made  with  actual  or  constructive  knowledge 
of  its  falsity,  and  must  have  actually  misled  or  deceived. 

Carriers — ^Transportation  of  Goods — ^Value — EstoppeL — In  an  ac- 
tion against  a  carrier  for  damage  to  goods,  a  plea  that  plaintiff  fraud- 
ulently stated  that  the  property  was  of  the  value  of  $75  for  the  pur- 
pose of  obtaining  a  low  freight  rate,  that  plaintiff  knew  the  value 
of  the  property,  and  that  defendant  did  not  know,  and  had  no  means 
of  estimating,  the  actual  value,  and  by  plaintiffs  false  statements  de- 
fendant was  induced  to  assume  the  risks  of  transportation  for  much 
less  than  it  was  entitled  to  charge  if  the  truth  had  been  stated,  but 
which  failed  to  show  that  the  carrier  did  not  know  that  the  property 
was  of  greater  value  than  $75,' or  that  it  was  deceived  and  misled  as 
to  their  value  by  plaintiffs  statement,  was  insufficient  as  a  plea  of 
estoppel  to  prevent  plaintiff  from  recovering  more  than  $75  damages 
by  reason  of  the  carrier's  negligence. 

Carriers — Transportation  of  Goods — Loss  of  Property — Damages— 
Deceit. — A  shipper  may  not  recover  the  actual  value  of  property  in- 
jured by  the  carrier's  negligence  if  he  has  deceived  the  carrier  as 
to  its  value  or  practiced  a  fraud  on  the  carrier  with  reference  thereto. 

Carriers — Transportation  of  Animals — Injuries — Fright — If  the  car 

stall  in  which  a  race  horse  was  transported  was  reasonably  safe,  the 
carrier  was  not  responsible  for  injuries  to  the  horse  in  consequence 
of  its  kicking  the  stall  loose  because  of  fright. 

Carriers— Transportation  of  Animals — Measure  of  Liability.*— A 
carrier  is  liable  for  injuries  to  animals  transported  to  the  same  ex- 
tent as  in  the  case  of  goods  except  that  the  carrier  is  not  liable  for 
loss  or  injury  resulting  from  the  inherent  nature,  propensities,  or 
vices  of  the  animals  themselves. 

Carriers— Injuries  to  Animals— Damages. — A  carrier's  liability  for 
injuries  to  a  race  horse  is  the  difference  in  market  value  before  and 


♦See  first  foot-note  of  Swiney  v.  American  Express  Co.  (Iowa), 
29  R.  R.  R.  1,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  first  foot-note  of  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Greening  (Ky.),  26  R.  R.  R.  235,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  235. 
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after  the  injury;  the  latter  being  determined  in  the  light  of  the  tes- 
timony as  to  its  condition  after  the  extent  of  injury  has  been  ascer- 
tained. 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Fox  &  Logan  against  the  Southern  Express  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Shelby  &  Shelby,  for  appellant. 

Robt.  Harding,  B.  V.  Pwryear,  and  Allan  &  Duncan,  for  ap- 
pellee. 

HoBSON,  J.  On  February  21,  1905,  Fox  &  Logan  delivered 
to  the  Southern  Express  Company  at  Donerail,  Ky.,  16  horses  to 
be  carried  to  Memphis,  Tenn.,  in  a  car.  Among  the  horses  was 
one  called  Emily  Letcher,  valued  at  several  thousand  dollars. 
During  the  shipment  the  stall  in  which  she  was  placed  fell  down, 
and  she  was  seriously  injured.  They  then  brought  this  suit 
against  the  express  company  to  recover  $2,000,  which  they  al- 
leged was  the  amount  she  was  damaged.  Upon  a  trial  of  the  case 
the  jury  found  for  the  plaintiffs  the  amount  sued  for,  and  the 
defendant  appeals. 

The  defendant,  by  the  third  paragraph  of  its  answer,  alleged 
that  the  shipper,  before  the  contract  of  shipment  was  made,  de- 
manded to  be  advised  of  the  rates  to  be  charged  for  the  carriage 
of  the  animals,  and  was  thereupon  offered  by  the  defendant  al- 
ternative rates  proportioned  to  the  value  of  the  animals ;  that  the 
defendant  offered  to  transport  the  animals  for  $254.50  if  their 
value  did  not  exceed  $75  each,  and  inform  the,  shipper  that,  if 
the  animals  were  worth  more  than  $75  each,  an  addition  of  10 
per  cent,  of  the  excess  valuation  over  $75  would  be  made ;  that 
the  shipper,  being  asked  to  value  the  property  for  the  purpose 
of  enabling  the  defendant  to  fix  the  freight  charges,  declared  that 
the  16  animals  were  of  value  $75  each;  that  the  defendant  did 
not  know  and  had  no  means  of  estimating  the  actual  value  of  the 
animals,  and  was  compelled  to  rely,  and  did  rely,  in  fixing  its 
freight  charges  upon  the  valuation  fixed  by  the  shipper ;  that  the 
actual  value  of  the  mare  was  known  to  the  shipper,  and  was  un- 
known to  it ;  that  to  procure  the  reduced  rate  the  shipper  stated 
the  mare  was  not  worth  over  $75;  and  that,  relying  upon  this 
statement,  it  undertook  to  transport  the  animal  for  $15,  or  1-16  of 
the  entire  charge.  The  circuit  court  sustained  a  demurrer  to  this 
paragraph  of  the  answer.  The  defendant  thereupon  filed  ati 
amended  answer,  in  which  it  alleged  that  the  shipper's  statement 
that  the  16  animals  were  of  value  $75  each  was  falsely  and  fraud- 
ulently made  by  him  for  the  purpose  of  enabling  him  to  obtain 
from  the  defendant  the  low  rate ;  that  the  shipper  knew  the  value 
of  the  animals,  and  knew  that  the  defendant  did  not  know,  and 
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had  no  means  of  estimating,  their  actual  value,  and  that  it  was 
compelled  td  rely  and  did  rely  in  fixing  its  freight  chains  upon 
the  valuation  as  given  by  him ;  that,  by  reason  of  the  false  and 
fraudulent  statements  of  the  shipper,  it  was  induced  to  assume, 
and  did  assume,  the  risks  involved  in  the  transportation  of  the 
mare  for  much  less  than  it  was  reasonably  entitled  to  charge  and 
would  have  charged  if  the  truth  had  been  made  known  to  it. 
It  pleaded  that,  by  reason  of  these  facts,  the  plaintiffs  were  es- 
topped to  claim  that  the  mare  was  worth  more  than  $75  at  the 
time  of  the  shipment,  or  to  recover  more  than  $75  on  account  of 
her  injuries.  The  court  sustained  a  demurrer  to  the  answer  as 
aniended ;  and  the  propriety  of  this  ruling  is  the  first  question  to 
be  determined  on  the  appeal. 

The  Constitution  provides :  "No  common  carrier  shall  be  per- 
mitted to  contract  for  relief  from  its  common-law  liability."  Const 
§  196.  In  Adams  Express  Company  v.  Walker,  119  Ky.  121, 
83  S.  W.  106,  67  L.  R.  A.  412,  this  court  held  that  under  our 
Constitution  contracts  limiting  the  common-law  liability  of  a 
carrier  in  this  state  are  void.  In  concluding  the  opinion,  the 
court  said:  "In  the  absence  of  a  special  contrapt,  it  would  not 
be  maintained  that  the  defendant  is  not  liable  for  the  value  of 
the  dog  lost.  But  our  Constitution  declares  the  contract  limiting 
this  liability  void.  So  the  contract  is  as  though  it  had  not  been 
made,  and  the  defendant  is  liable,  unless  sufficient  facts  are  shown 
independently  of  the  special  contract  to  avoid  the  contract  for 
fraud  or  to  create  an  estoppel  at  common  law."  The  court  ad- 
heres to  the^  rule  thus  laid  down.  The  special  contract  is  void. 
It  is  as  though  it  had  not  been  made,  but  it  does  not  follow  that 
the  shipper  may  recover  the  value  of  the  animal  if  he  deceived 
the  defendant  as  to  the  value  of  the  animal  or  practiced  a  fraud 
upon  him.  Estoppels  apply  in  this  class  of  actions  as  in  all 
others.  The  question  then  is:  Do  the  allegations  of  the  answer 
show  facts  sufficient  to  make  out  a  case  of  deceit  or  to  create  an 
estoppel  at  common  law  ?  In  the  Walker  Case  the  answer  did  not 
show  that  the  defendant  relied  upon  the  statement  of  the  shipper, 
or  that  it  was  deceived  by  any  statements  that  the  shipper  made. 
It  is  well  settled  that,  to  maintain  a  cause  of  action  for  deceit, 
the  statement  relied  on  must  be  false  and  must  be  made  with 
actual  or  constructive  knowledge  of  its  falsity,  and  that  it  must 
also  be  shown  that  it  actually  did  mislead  or  deceive.  14  Am.  & 
Eng.  Cyc.  of  Law,  86,  106;  20  Cyc.  14,  32.  There  can  be  no.re- 
lief  for  deceit  unless  the  party  complaining  was  deceived.  See 
Common-Law  Forms,  2  Chitty,  Pleading,  side  page  683-687.  The 
answer  in  the  Walker  Case  did  not  show  that  the  express  company 
was  in  fact  deceived  by  any  statement  made  by  Walker.  The 
essentials  of  an  estoppel  are  thus  stated  in  Pomeroy's  Equity,  § 
805:  "(1)  There  must  be  conduct — ^acts,  language,  or  silence- 
amounting    to    a    representation    or    a    concealment    of    ma- 
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terial     facts.      (2)     These     facts    must    be     known     to    the 
party    estopped    at    the    time    of    his    said    conduct,    or,    at 
least,     the     circumstances     must     be     such     that     knewledge 
of  them  is  necessarily  imputed  to  him.  (3)  The  truth  concerning 
these  facts  must  be  unlaiown  to  the  other  party  claiming  the 
benefit  of  the  estoppel  at  the  time  when  such  conduct  was  done, 
and  at  the  time  when  it  was  acted  upon  by  him.    (4)  The  conduct 
must  be  done  with  the  intention,  or  at  least  with  the  exception, 
that  it  will  be  acted  upon  by  the  other  party,  or  under  such  cir- 
cumstances that  it  is  both  natural  and  probable  that  it  will  be  so 
acted  upon."   The  answer  in  the  Walker  Case  did  not  show  that 
the  statement  of  the  shipper  was  relied  on    by  the  express  com- 
pany.   In  that  case,  though  the  dog  was  valued  at  $50»  the  car- 
rier's liability  was  limited  to  $25  by  the  contract  relied  on.  There 
was  no  allegation  that  the  carrier  did  not  know  the  dog  was 
worth  over  $50.   In  fact,  taking  the  answer  as  a  whole,  it  was  a 
plea  of  the  special  contract  simply  and  of  the  estoppel  arising 
from  the  contract.  A  shipper  who  makes  a  contract  for  the  car- 
riage of  his  goods  at  a  reduced  rate  upon  a  low  valuation  fixed 
by  himself,  stipulating  that  this  valuation  shall  be  the  limit  of  the 
carrier's  liability,  is  bound  by  the  contract  where  such  a  contract 
is  legal ;  but,  where  the  contract  is  illegal,  the  carrier's  common- 
law  liability  remains,  unless  the  shipper  deceives  him  or  the  facts 
shown  constitute  an  estoppel  as  above  defined.   If  the  carrier  in 
the  case  at  bar  was  not  deceived  as  to  the  value  of  the  horses, 
if  he  knew  that  they  were  worth  more  than  $75,  and  yet  took  them 
to  carry  at  the  low  rate,  to  permit  him  to  avoid  his  common-law 
liability  by  pleading  the  contract  would  be  in  effect  to  treat  the 
contract  as  valid.   Although  the  carrier  did  not  know  the  actual 
value  of  the  horses,  still,  if  he  in  fact  knew  that  they  were  worth 
more  than  $75,  it  cannot  be  said  that  he  was  deceived  by  the  state- 
ment of  the  shipper,  and  no  estoppel  would  in  that  event  arise 
in  his  favor ;  for  an  estoppel  never  arises  where  the  party  plead- 
ing the  estoppel  knew  the  statement  to  be  untrue.    The  answer 
in  the  case  at  bar  does  show  that  the  carrier  relied  upon  the  state- 
ment of  the  shipper,  and  that  it  did  not  know  the  actual  value  of 
the  animals ;  that  the  statement  was  made  for  the  purpose  of  in- 
fluencing its  conduct  and  was  fraudulently  made  for  that  purpose. 
But  it  does  not  show  that  the  carrier  did  not  know  that  the  ani- 
mals were  of  value  more  than  $75,  or  that  it  was  deceived  or 
misled  as  to  the  value  of  the  animals  by  the  statement  which  the 
shipper  made.  An  estoppel  must  be  pleaded  strictly.  If  a  carrier, 
where  he  knows  the  property  is  worth  more,  may  carry  it  at  a 
reduced  .rate  in  consideration  of  a  low  valuation  by  the  owner, 
and  thus  escape  liability  beyond  the  value  so  fixed,  the  constitu- 
tional provision  might  in  all  cases  be  evaded.  This  is  not  the  case 
of  a  sealed  package  or  closed  box.   It  was  a  shipment  of  16  race 
horses.  Race  horses  are  not  ordinarily  sold  at  $75  each.  A  man 
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might  not  know  the  actual  value  of  a  race  horse,  and  yet  very  well 
know  that  it  was  worth  over  $75.  The  answer  is  not  sufficient, 
but  on  the  return  of  the  case  to  the  circuit  court  the  defendant 
may  be  allowed  to  amend  its  answer,  if  it  desires  to  do  so. 

The  defendant  asked  the  court  to  give  the  jury  this  instruc- 
tion: "If  the  jury  believe  Irom  the  evidence  that  the  injury 
to  the  mare,  Emily  Letcher,  complained  of  was  directly  and  prox- 
imately caused,  not  by  a  defect  in  the  stalling,  but  by  her  be- 
coming frightened  and  in  consequence  of  such  fright  kicking  loose 
the  stalls  and  other  appliances,  they  should  find  for  the  defend- 
ant." The  court  refused  to  give  the  instruction,  and  gave  the  jury 
these  instructions: 

"If  the  jury  believe  from  the  evidence  that  the  stall  in  which 
the  mare,  Emily  Letcher,  was  shipped,  was  defective  in  its  ma- 
terial, or  in  its  construction,  or  both,  and  that  by  reason  of  such 
defectiveness  in  construction  of  materials,  or  both,  said  stall 
fell  and  by  such  falling  caused  said  mare  to  be  injured,  the  jury 
should  find  for  the  plaintiff,  unless  the  jury  believe  from  the  evi- 
dence that  said  stall  was  caused  to  fall  by  reason  of  some  un- 
usually vicious  or  unruly  propensity  of  said  mare,  and  that  but 
for  such  unruly  or  vicious  propensity  said  stall  would  not  have 
fallen. 

"If  the  stall  in  which  the  mare,  Emily  Letcher,  was  shipped, 
was  defective  in  its  material  or  construction,  but  was  such  a  stall 
as  was  reasonablv  safe  for  the  shipment  of  horses,  yet  the  juiy 
should  find  for  the  defendant  if  the  jury  believe  from  the  evi- 
dence that  said  mare  possessed  some  unusually  vicious  or  unruly 
propensity,  and  that  through  said  propensity  said  stall  was  caused 
to  fall  when  but  for  such  propensity  said  stall  would  not  have 
fallen." 

If  the  stall  was  reasonably  safe  for  the  shipment  of  horses, 
the  defendant  is  not  responsible  if  the  mare  became  frightened, 
and  in  consequence  of  such  fright  kicked  loose  the  stall,  and  thus 
caused  her  injury.  It  was  incumbent  on  the  carrier  to  furnish 
a  stall  that  was  reasonably  safe  for  the  shipment  of  horses,  and, 
if  it  did  this,  it  is  not  liable  for  an  injury  to  the  mare  brought 
about  by  the  act  of  the  mare  in  kicking  down  a  reasonably  safe 
stall  from  fright,  although  the  mare  was  not  usually  vicious  or 
of  an  unruly  propensity.  The  rule  is  that  the  carrier  is  liable 
for  animals  just  as  he  is  for  goods  carried,  except  that  he  is  not 
liable  for  loss  or  injury  "resulting  from  the  inherent  nature, 
propensities,  or  proper  vices  of  the  animals  themselves."  L.  & 
N.  R.  R.  Co.  v.  Pedigo  (Ky.)  113  S.  W.  116,  and  cases  cited. 
If  the  mare  was  injured  by  reason  of  the  fall  of  the  stall,  the  de- 
fendant is  liable,  unless  the  fall  of  the  stall  was  due  to  the  act 
of  the  mare;  and,  if  it  was  due  to  her  act,  the  defendant  is  not 
liable  unless  it  furnished  a  stall  that  was  not  reasonably  safe.  A 
horse  that  is  ordinarily  quiet  and  well  disposed  will  sometimes 
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when  frantic  from  fright  injure  himself  or  break  down  barriers 
reasonably  sufficient.  For  the  consequences  of  the  act  of  the 
horse  the  defendant  is  not  liable  unless  it  failed  to  furnish  a 
stall  that  was  reasonably  safe.  The  court  on  another  trial  will  in- 
struct the  jury  as  above  indicated.  Instruction  5  is  as  follows: 
"If  the  jury  find  for  the  plaintiffs,  they  should  find  for  them  in 
such  sum  in  damages,  not  exceding  $2,000,  as  is  the  difference 
between  the  market  value  of  the  mare,  Emily  Letcher,  before  she 
was  injured  and  the  market  value  of  said  mare  immediately  after 
she  was  injured."  The  court  will  add  to  this  instruction  these 
words :  "The  condition  of  the  mare  immediately  after  she  was  in-' 
jured  will  be  determined  in  the  light  of  the  testimony  as  to  her 
condition  after  the  extent  of  her  injury  was  ascertained." 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


THoJiPSON  v.  Nashville,  C.  &  St.  L.  Ry. 

(Supreme  Court  of  Alabama,  April  8,  1909.) 

[49  So.  Rep.  340.] 

Appeal  and  Krror — General  Assignment  of  Errors — Review  of  Rul* 
in^  on  Demurrer. — Where  an  assignment  of  errors  to  the  sustaining 
of  a  demurrer  to  different  counts  of  the  complaint  is  general,  em- 
bodying therein  errors  claimed  as  to  several  rulings,  if  either  ground 
of  demurrer  to  either  count  is  sustainable,  the  ruling  will  be  upheld. 

Carriers — ^Injury  to  Passenger  in  Collision — Insufficiency  of  Count 
in  Complaint. — A  count  in  a  complaint  against  a  railway  company 
for  personal  injuries  claimed  to  have  been  received  in  a  collision  of 
cars  on  one  of  which  plaintiff  was  at  the  time  alleged  that  while 
plaintiff  was  on  such  car  "at  the  request  or  invitation  of  defendant, 
its  agents,  or  employees,  in  violation  of  its  duty  to  plaintiff,  the  de-^ 
fendant,  its  agents  or  employees,  propelled  said  car  wantonly,  will- 
fully, or  intentionally,"  etc.  Held,  that  it  did  not  allege  facts  show- 
ing that  plaintiff  was  a  passenger,  nor  that  the  car  was  a  passenger 
car,  nor  that  the  agent  or  employee  who  invited  or  requested  him 
to  go  on  the  car  was  acting  within  the  scope  of  his  employment,  and 
was  therefore   demurrable. 

Carriers — ^What  Constitutes  Passenger — Person  Invited  on  Train 
by  Employee.* — An  invitation   from   an  employee  not  connected  in 

*For  the  authorities  in  this  series  on  the  subject  of  the  authority 
of  trainmen  to  accept  persons  as  passengers  on  freight  trains,  see 
last  foot-note  of  Fischer  v.  Columbia  &  P.  S.  R.  Co.  (Wash.),  32 
R.  R.  R.  175,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  175. 

For  the  authorities  in  this  series  on  the  subject  of  the  existence 
of  the  relation  of  carrier  and  passenger  as  affected  by  failure  to  pur- 
chase ticket  or  pay  fare,  see' first  foot-note  of  Louisville  &  N.  R.  Co. 
•'.  Cottengim  (Ky.),  25  R.  R.  R.  659,  48  Am.  &  Eng,  R.  Cas.,  N.  S., 
659;  foot-note  of  Goechring  v,  Beaver  Valley  Traction  Co.  (Pa.),  32 
^  R.  R.  459,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  459. 
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any  way  with  the  running  of  a  train  on  "Which  a  person  was  invited  to 
ride  would  not  be  sufficient  to  create  the  relation  of  passenger. 

Relcsse — Effect  of  Releasing  One  Tort-Feasor.* — In  general  a  full 
release  and  satisfaction  made  to  one  tort-feasor  is  a  release  to  both. 

Release — Effect  of  Releasing  One  Wrongdoer— Question  of  Fact 
— In  case  of  a  release  of  one  wrongdoer  under  Code  1896,  §§  1805, 
1806  (Code  1907,  §§  3973,  3974),  which  operates  according  to  the 
intention  of  the  parties,  it  becomes  a  question  of  fact  whether  what 
the  releasor  has  received  was  in  full  satisfaction  of  his  wrong,  and, 
if  it  appears  that  it  was  not  so  received,  it  is  only  pro  tanto  a  bar  to 
an  action  against  the  others. 

Appeal  from  City  Court  of  Gadsden ;  John  H.  Disque,  Judge. 

Action  by  Willis  Thompson  against  the  Nashville,  Chattanooga 
&  St.  Louis  Railway.  From  a  judgment  for  defendant,  plain- 
tiff appeals.   Reversed. 

Culli  &  Martin,  for  appellant. 
Walker  &  Spragim,  for  appellee. 

Simpson,  J.  This  is  an  action  by  the  appellant  against  the  ap- 
pellee for  damages  on  account  of  injuries  claimed  to  have  been 
received  by  the  plaintiff  as  the  result  of  a  collision  of  the  car  on 
which  plaintiff  was  with  another  car.  The  second  count  of  the 
complaint  alleges,  in  substance,  that  plaintiff  was  in  the  employ  of 
the  Eagle  Iron  Company,  engaged  in  loading  wood  on  one  of 
the  cars  jof  the  defendant,  which  cars  were  being  propelled  by  a 
locomotive  under  the  charge  of  John  Lane,  an  agent  or  employee 
of  defendant ;  that  plaintiff  was  on  said  car  by  the  invitation  or 
request  of  said  John  Lane,  to  be  transported  to  Lane's  switch, 
and  that  his  said  car  was  run  violently  against  other  cars  "by 
the  negligence  or  carelessness  of  defendant,  its  agents  or  em- 
ployees in  the  management  or  control  of  said  car."  The  fifth 
count  alleges  substantially  the  same  facts,  except  that  it  avers 
that  plaintiff  was  carried  under  some  arrangement  between  said 
Eagle  Iron  Company  and  defendant  to  the  |>oint  where  the  car 
was  loaded,  and  was  then  requested  or  invited  on  said  car  or  train 
to  be  carried  back  to  Lane's  switch ;  that,  while  being  so  trans- 
ported, the  collision  occurred;  and  that  said  injuries  "were  caused 
by  the  defendant,  its  agents  or  employees,  wantonly,  willfully, 
or  intentionally  propelling  said  car,"  etc.,  "knowing  that  plain- 
tiff was  on  said  track,  and  would  likely  be  injured."  The  sixth 
count  alleges  that  while  plaintiff  was  on  said  car  "at  the  request 
or  invitation  of  defendant,  its  agents  or  employees,  in  violation 
of  its  duty  to  plaintiff,  the  defendant,  its  agent  or  employees, 
propelled  said  car  wantonly,  willfully,  or  intentionally,"  etc. 

The  first  assignment  of  errors  is  to  the  action  of  the  court 
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ID  "sustaining  defendant's  demurrer  to  plaintiff's  counts  2,  5, 
and  6  of  complaint."   This  assignment  being  general,  embodying 
in  one  assignment  errors  claimed  as  to  several  rulings,  if  either 
of  the  grounds  of  demurrer  to  either  of  the  counts  is  sustainable, 
the  ruling  of  the  court  will  be  upheld.   Western  Railway  of  Ala. 
I'.  Amett,  137  Ala.  414,  425,  34  South.  997.    The  sixth  count  does 
not  allege  facts  which  show  the  relation  of  passengers  sustained 
by  the  plaintiff.    It  does  not  state  that  the  plaintiff  was  a  pas- 
senger, nor  that  the  car  on  which  he  was  being  carried  was  a 
passenger  car ;  nor  does  it  state  that  the  employee  of  the  defend- 
ant who  invited  or  requested  him  to  go  on  the  car  was  acting  with- 
in the  scope  of  his  employment.  An  invitation  from  an  employee 
not  connected  in  any  way  with  the  running  of  the  train  would 
not  be  sufficient  to  create  the  relation  of  passenger.   2  Hutchin- 
son on  Carriers,  §  998,  p.  1149,  1150,  and  note;  Broslin  v.  K., 
C,  M.  &  B.  R.  R.  Co.,  114  Ala.  398,  21  South.  475 ;  Holmes,  Pro. 
Ami,  V.  B.  S.  R.  R.  Co.,  140  Ala.  208,  37  South.  338.    Conse- 
quently the  sixth  count  was  subject  to  the  eigth  cause  of  de- 
murrer, and  the  demurrer  properly  sustained. 

The  third  plea  filed  by  the  defendant  sets  up  the  written  re- 
lease, therein  copied,  as  a  bar  to  the  further  prosecution  of  this 
suit.    It  will  be  noticed  that  said  release  was  made  after  the  com- 
mencement of  this  suit;  that  it  is  not  made  with  this  defendant; 
that  it  makes  no  allusion  to  this  case;  that  it  acknowledges  the 
payment  of  $10  "in  full  payment  for  such  pain  I  suffered  and 
loss  of  time  caused  by  same,"  and  releases  only  the  Eagle  Iron 
Company  "from  all  damages  and  responsibility  of  the  same." 
It  is  true,  as  a  general  proposition,  that  a  full  release  and  satis- 
faction made  to  one  tort-feasor  is  a  release  to  both;  and  some 
courts  have  gone  so  far  as  to  hold  that,  even  though  the  person 
released  was  not,  in  fact,  a  tort-feasor,  yet,  if  he  was  supposed 
to  be  so,  the  release  will  operate  as  if  he  really  was  a  joint  tort- 
feasor.    But  a  distinction  has  been  drawn  between  a  technical  re- 
lease under  seal  and  a  release  under  our  statute,  which  operates 
according  to  the  intention  of  the  parties.    Code    1896,    §§  1805, 
1806 ;      Code    1907,    §§    3973,   3974.     In  such  case  "it  becomes 
a  question    of    fact    for    the    court    or    jury    whether    or  not 
What    the    releasor    has    received    was    received    in   full    satis- 
faction   of    his    wrong;    and,    if    it    appears    that    it    was    not 
So    received,   it   is  only   pro  tanto  a   bar   to   an   action  against 
the     other    wrongdoers."     24     Am.    &    Eng.    Ency.     Law    (2d 
Ed.)  305;  Home  Tel.  Co.  v.  Fields,  ISO  Ala.  306,  43  South.  711, 
713;  Smith  et  al.  v.  Gayle,  58  Ala.  600,  606;  Stegall  v,  Wright, 
143  Ala.  204,  38  South.  844.    Under  this  principle  we  cannot  say 
as  a  matter  of  law,  that  the  release  in  evidence  was  intended  as 
a  release  of  all  damages  for  the  entire  tort,  so  as  to  operate  a  re- 
lease to  the  defendant  in  this  case.    Consequently  the  court  erred 
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in  giving  on  request  of  the  defendant  the  general  charge  as  to  plea 
No.  3. 

It  is  unnecessary  to  consider  rulings  on  pleading. 

The  judgment  of  the  court  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

DowDELL,  C.  J,,  and  Denson  and  Mayfield,  JJ.,  concur. 


Hoskins  v.  Northern  Pac.  Ry.  Co.  et  al. 

(Supreme  Court  of  Montana,  July  3,  1909.) 

[102   Pac.    Rep.   988.] 

.  Carriers — Railway  Postal  Clerks  as  "Passengers."*— Railway  postal 
clerks  are  "passengers"  while  being  carried  under  an  arrangement 
with  the  United  States  government  with  reference  to  the  transpor- 
tation and  handling  of  the  mail. 

Carriers— Action  for  Injuries  to  Railway  Postal  Clerk— Relation  to 
Defendant  as  Passenger — Burden  of  Proof. — Where,  in  an  action 
against  a  railroad  company  by  a  railway  postal  clerk  for  injuries  in- 
curred when  he  was  off  duty,  caused  by  the  derailment  of  a  train, 
plaintiff  elected  to  rest  his  case  without  offering  any  testimony  as 
to  the  cause  of  the  derailment,  the  burden  was  on  him  to  prove  that 
he  was  a  passenger,  and  it  was  incumbent  on  him  to  show,  either 
that  defendant  was  under  a  specific  contractual  or  statutory  obli- 
gation to  the  government  to  carry  him  in  the  mail  car  where  he  was 
at  the  time,  or  that  defendant  recognized  the  request  for  transporta- 
tion embodied  in  a  photograph  commission,  relating  to  his  transpor- 
tation when  he  was  off  duty. 

Carriers — Action  for  Injuries  to  Railway  Postal  Clerk — Relation  to 
Defendant  as  Passenger — Burden  of  Proof. — If  a  railway  postal  clerk 
was  in  charge  of  the  mail  at  the  time  he  was  injured  by  the  derail- 
ment of  a  train,  in  an  action  against  the  railroad  company  for  his 
injuries  the  burden  of  proving  he  was  a  passenger  would  not  rest 
on  him,  as  Rev.  St.  §  4000  (U.  S.  Comp.  St.  1901,  p.  2719),  imposes 
on  railway  companies  carrying  mail  the  duty  to  also  carry,  without 
extra  compensation,  the  person  in  charge  thereof. 

Carriers — Injuries  to  Passenger — Excessive  Speed  as  Cause  of  De- 
railmen;t  of  Train.t — A  speed  of  45  miles  per  hour  is  not  per  se  ex- 
cessive, and  the  fact  that  the  schedule  time  of  a  train  was  about  24 
miles  per  hour  is  of  no  importance  in  determining  negligence  proxi- 
mately causing  its  derailment,  by  which  a  passenger  was  injured. 

♦See  last  foot-note  of  Clough  v.  Grand  Trunk  W.  Ry.  Co.  (C.  C  A.), 
26  R.  R.  R.  660,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  660. 

fFor  the  authorities  in  this  series  on  the  question  whether  the 
speed  of  a  car  or  train  may  be  negligence  with  respect  to  passen- 
gers riding  upon  it,  see  first  foot-note  of  Partelow  v.  Newton,  etc., 
Ry.  Co.  (Mass.),  24  R.  R.  R.  605,  47  Am.  &  Eng.  R.  Cas..  N.  S-,  605. 
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Evidence — ^Judicial    Notice — Common    Knowledge — ^Adherence    to 


SSc^iieduled  Time  of  Train.t — Where  a  passenger  train  is  late,  it  is  a 
m  atter  cf  common  knowledge  that  the  schedule  time  is  not  ad- 
\iercd  to. 

Carriers — Action  for  Injuries  to  Passenger — Derailment  of  Car — 
necessity  of  Alleging  Particular  Cause.|| — Proof  of  derailment  of  a 
car,  in  consequence  of  which  a  passenger  was  injured,  being  ordi- 
narily prima  facie  evidence  of  negligence,  the  particular  cause  of  the 
accident  need  not  be  alleged  in  an  action  by  a  passenger  for  injuries. 
Pleading — Surplusage  in  Complaint — Action  for  Injuries  to  Passen- 

JFor  the  authorities  in  this  series  on  the  subject  of  judicial  notice 
of  things  pertaining  to  railroads,  see  last  foot-note  of  Philadelphia, 
etc.,  R.  Co.  V.  DiflFerdal  (Md.),  32  R.  R.  R.  364,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  364;  first  foot-note  of  Dunn  v.  Meek  (U.  S.),  31  R.  R. 
R.  532,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  532. 

§For  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
lig^ence,  see  first  fcot-note  of  Pittsburgh,  etc.,  Ry.  Co.  v.  Schepman 
(Ind.),  30  R.  R.  R.  306,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  306. 

!lFor  the  authorities  in  this  series  on  the  subject  of  the  presump- 
tion of  negligence  arising  from  the  fact  that  a  passenger  was  injured 
by  reason  of  the  derailment  of  the  car  or  train  upon  which  he  was 
riding,  see  Arkansas  Cent.  R.  Co.  v.  Janson  (Ark.),  32  R.  R.  R.  481, 
55   Am.  &  Eng.  R.  Cas.,  N.  S.,  481  (existence  of  presumption);  Nor- 
folk &  W.  Ry.  Co.  V.  Rhodes  (Va.),  11  R.  R.  R.  417,  34  Am.  &  Eng, 
R.   Cas.,  N.  S.,  417  (derailing  of  train  is  prima  facie  evidence  of  neg- 
ligence); Brown  v,  Yazoo  &  M.  V.  R.  Co.  (Miss.),  21  R.  R.  R.  142, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  142  (existence  of  presumption) ;  O'Gara 
t'.    St.  Louis  Transit  Co.  (Mo.),  27  R.  R.  R.  333,  50  >\m.  &  Eng.  R. 
Cas..  N.  S.,  333  (derailment  of  street  car  by  brick  on  track) ;  Western 
Maryland  R.  Co.  v.  Shivers  (Md.),  17  R.  R.  R.  34,  40  Am.  &  Eng.  R. 
Cas.,  X.  S.,  34  (from  braking  of  rail);  Omaha  St.  Ry.  Co.  v.  Bosen 
(Neb.),  19  R.  R.  R.  100,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  100  (burden 
of  proof  on  question  of  negligence  does  not  shift  to  defendant  upon 
proof   that   injury  to   street   railway  passenger  resulted   from   derail- 
ment of  car);  Illinois  Cent.  R.  Co.  v.  Porter,  20  R.  R.  R.  686,  43  Am. 
^*  Engr-  R-  Cas.,  N.  S.,  686  (from  derailment  of  train);  Western  Mary- 
hnd  R  Co.  y.  State  (Md.),  6  R.  R.  R.  904,  29  Am.  &  Eng.  R.  Cas., 
-V   S.,  904   (from  breaking  of  axle  of  freight  car  upon  which  drover 
^as    being  carried);   Cronk  v.  Wabash   R.   Co.   (Iowa),  12   R.   R.   R. 
^^9,   35   Am.  &  Eng.  R.  Cas.,  N.  S.,  429;   Logan  v.  Metropolitan  St. 
hy,    Co.    (Mo.),  12  R.  R.   R.  753,  35  Am.  &  Eng.   R.   Cas.,   N.   S.,  753 
'^^eneral    rule   as  to   existence   cf  presumption) ;    Minahan   v.    Grand 
^runk  W.  Ry.  Co.  (C.  C.  A.),  16  R.  R.  R.  562,  39  Am.  &  Eng.  R.  Cas., 
A.    S.,   562   (presumption  of  negligence  from  injury  to  passenger  by 
^^railment  of  car  while  passing  over  switch);  Cheetham  v.  Union  R. 
Co.   (R.    I.),  13  R.  R.  R.  292,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  292  (re- 
l^Uttal    oi  presumption  of  negligence  from  derailment);  note,  16  Am. 
^    Eng-    R.    Cas.,  N.   S.,  126;  Arkansas   Midland   Ry.   Co.  v.    Griffith 
^Ark.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  846  (derailment  resulting  from 
^^f active  cross  tie);  Albion  Lumber  Co.  v.  DeNobra  (U.  S.),  3  Am. 
^  Eng.   ff.  Cas.,  N.  S.,  564;  Chicago,  etc.,  R.  Co.  v.  Yernecke  (Neb.), 
1?  Am.   &  Eng.  P.  Cas.,  N.  S.,  76  (from  derailment  of  train);  Illinois 
Cent   R.    Co.  v.  Kuhn   (Tenn.),  22  Am.   &  Eng.  R.   Cas.,  X.   S.,  324 
(prima   facie  case  of  negligence  from  break  in  track  causing  derail- 
Tnent);   Electric  Ry  Co.  v.   Carson  (Ga.),  8  Am.  &  Eng.  R.  Cas.,  N. 
S..  769  (froni  derailment  oi  street  car). 
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g«r.§ — As  no  duty  rests  on  a  passenger,  suing  for  injuries  incurred 
by  the  derailment  of  a  car,  to  allege  or  prove  in  his  affirmative  case 
the  particular  cause  of  the  derailment,  allegations  of  specific  causes 
in  the  complaint  should  be  treated  as  surplusage,  and  he  may  rely 
on  his  prima  facie  case  shown  by  the  derailment,  without  attempt- 
ing to  substantiate  them. 

Pleading — Determinatioii  of  Sufficiency — Facts  as  Basis  Therefor*^ 
The  sufficiency  of  a  pleading  must  be  determined  from  the  facts 
from  which  the  legal  duty  or  liability  is  deduced. 

Negligence — Pleading  and  Proof. — Where  proof  is  necessary  to  fix 
a  liability  on  defendant  for  negligence,  the  failure  to  make  prima 
facie  proof  of  one,  at  least,  of  the  grounds  of  negligence  specifically 
alleged  in  the  complaint  is  fatal,  and  proof  of  some  other  ground 
will  not  supply  the  defect. 

Pleading — Demurrer  to  Complaint  for  Insufficiency. — ^A  demurrer 
to  a  complaint  for  insufficiency  can  only  be  sustained  when  it  fails 
to  state  any  cause  of  action  whatever. 

Costs — ^Taxation — Verificaition  of  Memorandum. — An  affidavit  to  a 
memorandum  of  costs  made  by  one  of  defendant's  attorneys,  stating 
that  the  foregoing  memorandum  was  true  and  correct,  and  the  items 
were  reasonable,  and  were  necessarily  incurred  in  defense  of  the 
cause,  to  the  best  of  his  knowledge  and  belief,  substantially  complies 
with  Rev.  Codes,  §  7170,  providing  for  a  memorandum  verified  by  the 
oath  of  a  party's  attorney,  and  stating  that,  to  the  best  of  his  knowl- 
edge and  belief,  the  items  are  correct,  and  that  the  disbursements 
have  been  necessarily  incurred  in  the  proceeding. 

Appeal  and  Error — Rules — Construction — Review  Thereof.— It  is 
within  the  province  of  the  district  court  to  construe  its  own  rules, 
and  the  Supreme  Court  will  not  interfere  therewith,  unless  the  con- 
struction is  clearly  unreasonable  and  erroneous. 

Trial — Rule  Restricting  Number  of  Witnesses — Construction^**Any 
Question  of  Fact  or  Issue  in  the  Cause." — Under  a  rule  of  the  dis- 
trict court  that  in  all  civil  actions  not  more  than  five  witnesses  shall 
be  examined  as  to  "any  question  of  fact  or  issue  in  the  cause,"  the 
phrase  quoted  refers  to  any  single,  substantial  allegation  of  the 
pleadings  on  which  an  issue  is  raised,  and  not  to  the  ultimate  fact 
to  be  determined. 

Costs — Items  of  Cost — Witnesses. — Where  several  alleged  grounds 
of  negligence  are  set  forth  in  a  complaint,  plaintiff  is  not  in  a  po- 
sition to  complain  that  defendants  came  into  court  prepared  to  dispute 
such  grounds,  and  so  were  allowed  to  tax  costs  of  witnesses  in  re- 
lation thereto. 

Costs — Items  of  Disbursements — Memorandum  as  Prima  Fade  Evi- 
dence.— The  verified  memorandum  of  costs  is  prima  facie  evidence 
of  the  correctness  of  the  items  of  disbursements. 

Appeal  from  District  Court,  Silver  Bow  County;  Geo.  M. 
Bourquin,  Judge. 
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Action  by  Henrj'  E.  Hoskins  against  the  Northern  Pacific 
Railway  Company  and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.     Affirmed. 

John  J.  McHatton,  for  appellant. 

Wm,  Wallace,  Jr.,  John  G.  Brown,  and  R.  F.  Gaines,  for  re- 
spond^ts. 

Smith,  J.  The  complaint  in  this  case  alleges  that  plaintifF 
was  a  passenger  on  a  passenger  train  of  the  defendant  running 
between  Garrison  and  Butte,  Mont.;  "that  the  said  defendant, 
through  its  negligence  and  lack  of  care,  allowed  its  railroad  tracks 
to  become  out  of  repair,  and  in  an  unsafe  condition  to  operate 
its  said  trains  over;  that  on  the  day  plaintiff  ^as  injured  its  said 
tracks  in  the  neighborhood  of  the  public  road  crossing,  about  1J4 
miles  west  of  the  Colusa  smelter,  were  in  a  dangei:ous  and  un- 
safe condition,  so  that  in  running  a  train  over  the  same  there  was 
danger  of  said  train  breaking  the  rails  and  being  ditched; 
that  said  rails  were  in  an  imperfect  and  unsuitable  con- 
dition to  be  used  as  railroad  rails  at  said  place,  as  the  plaintiff  is 
informed  and  believes,  and  therefore  alleges,  and  that  the  same 
were  defective,  in  that  the  material  out  of  which  they  were  made 
was  insufficient,  and  said  rails  were  not  properly  placed  upon  the 
road  so  as  to  permit  of  the  use  of  the  same  by  the  defendant  com- 
pany in  operating  its  trains,  and  that,  while  the  defendant  was  a 
common  carrier  as  to  the  plaintiff,  and  plaintiff  was  rightfully 
riding  in  one  of  the  cars  of  the  defendant,  at  about  1 1 :30  o'clock 
p.  m.  on  May  1,  1908,  the  said  defendant  had  in  its  employ  one 
Frederick  W.  Lenzi,  as  its  engineer,  who  was  running  said  train ; 
that  the  schedule  time  of  said  train,  according  to  the  rules  of  said 
defendant  company,  as  plaintiff  is  informed  and  believes,  and 
therefore  alleges,  was  at  the  rate  of  24  miles  per  hour;  that  at 
said  time  said  train  was  behind  its  time,  and  the  said  engineer 
negligently  and  carelessly  ran  the  same  at  the  rate  of  40  miles  an 
hour,  and  that  on  account  of  said  rate  of  speed  of  said  train,  the 
same  having  two  engines  thereto  attached,  and  on  account  of  the 
condition  of  the  rails  of  said  railroad  track  and  of  said  track,  as 
hereinbefore  alleged,  the  said  train,  or  a  part  thereof,  left  said 
track  at  said  point,  and  the  engines  and  the  car  on  which  this 
plaintiff  was  riding  went  into  the  ditch,  one  of  the  rails  of  said 
track  being  broken,  and  causing  said  derailment  and  wreck ;  that 
the  said  defendant  Lenzi  is  a  resident  and  citizen  of  Butte,  Mont., 
and  had  he  exercised  the  care  required  of  him,  he  would  have 
seen  the  bad  condition  of  said  railroad,  and  would  not  have  run 
said  engine  at  said  speed,  and  would  have  stopped  said  train  or 
slowed  up  its  speed,  and  thereby  avoided  said  injury."  'Then  fol- 
lows an  allegation  that  plaintiff  suffered  injuries.  Defendants 
for  answer  denied  that  plaintiff  was  a  passenger  on  the  train, 
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"or  was  thereon  in  any  other  manner  than  as  a  licensee" ;  admitted 
that  the  train  was  wrecked,  but  denied  that  the  wreck  was  caused 
by  any  acts  or  omissions  on  their  part.  They  then  allege  affirm- 
atively that  the  wreck  was  caused  by  an  explosion  of  dynamite, 
or  some  other  highly  explosive  and  dangerous  material,  placed 
upon  the  track  without  their  knowledge  or  consent,  by  some  per- 
son with  criminal  intent  to  wreck  the  train.  Plaintiff  denied  the 
affirmative  allegations  of  the  answer. 

At  the  trial  the  plaintiff  testified :  "I  was  on  train  No.  6  of  the 
Northern  Pacific  Railway  Company  returning  from  extra  duty 
to  Garrison,  and  I  had  transportation  on  the  train — it  was  govern- 
ment transportation — ^and  I  had  the  transportation  with  me.  In 
going  down  to  Garrison  I  was  on  extra  duty  working  up  what  we 
call  'stuck  mail,*  or  undistributed  mail.  My  position  was  known 
as  railway  postal  mail  clerk."  Plaintiff's  counsel  then  read  to  the 
jury,  seemingly  without  idenification,  and  without  objection,  the 
following:  "1908.  Post  Office  Department,  Office  of  the  Post 
Master  General,  Washington,  D.  C,  January  1,  1908.  To  whom 
it  may  concern :  The  bearer  hereof,  Henry  E.  Hoskins,  has  been 
appointed  a  railway  postal  mail  clerk  of  the  Northern  Pacific 
Railway  Company,  which  company  is  required  to  extend  the 
facilities  of  their  travel  between  the  points  named  on  opposite 
pages  when  on  duty,  and  when  traveling  to  and  from  duty.  If 
fare  is  charged  receipt  should  be  given.  Valid  only  when  counter- 
signed by  general  superintendent  of  the  division  railway  mail 
service.  George  B.  L.  Meyer.  Countersigned  Alex  Grant,  Gen- 
eral Superintendent,  R.  M.  S."  Indorsed  on  back,  "Good  only 
between  Miles  City  and  Spokane  over  Northern  Pacific  R.  R." 
The  witness  continued :  "On  the  next  page  is  a  photograph  of  me. 
This  trip  that  I  made  began  at  Logan.  I  went  to  Logan  from  here 
[Butte]  and  worked  west  from  Logan  to  Garrison,  and  when  I 
returned  from  Garrison  and  got  into  the  neighborhood  of  the 
Tivoli  brewery,  the  train  left  the  track,  and  I  was  injured.  I 
figured  the  speed  of  the  train  to  exceed  somewhere  in  the  neigh- 
borhood of  42  or  45  miles  an  hour.  There  were  two  mail  clerks 
in  the  car.  Mr.  Paul  Burt  was  the  regular  clerk  in  charge  of  the 
car.  The  distance  from  Garrison  to  Butte  is  51  miles  according 
to  the  Northern  Pacific  table.  No.  6  should  leave  Garrison  at 
9 :30  p.  m.  according  to  the  regular  time  of  the  Northern  Pacific 
Railway  Company,  and  the  regular  time  for  its  arrival  in  Butte 
was  11 :30.  I  know  the  customary  time  for  running  over  the  road 
between  Garrison  and  Butte  is  two  hours."  The  foregoing  is  all 
of  the  testimony  in  the  case,  save  that  of  Dr.  Monohan  as  to  the 
extent  of  plaintiff's  injuries. 

Defendants  moved  for  a  nonsuit  "on  the  ground  that  there  is 
nothing  in  the  derailment  of  a  train  that  creates  a  presumption 
of  negligence  in  the  case  of  this  plaintiff ;  that  there  is  no  proof 
that  plaintiff  was  a  passenger ;  that  there  has  been  no  proof  of 
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the  allegations  of  excessive  speed  or  negligence  in  respect  of  de- 
fective rails,  and  no  proof  of  any  of  the  particular  negligence 
alleged  in  the  complaint,  and  no  proof  that  the  defendant  com- 
pany had  allowed  its  track  to  become  out  of  repair  or  in  an  un- 
safe condition,  and  also  upon  the  ground  that  the  mere  running 
at  a  speed  in  excess  of  the  schedule  time  is  not  any  evidence  of 
negligence/'  The  motion  was  granted,  judgment  entered  for  the 
defendants,  with  costs,  and  plaintiff  appeals. 

The  status  of  a  postal  clerk  is  thus  defined  in  6  Cyc.  542: 
"Postal  clerks,  carried  under  an  arrangement  with  the  United 
States  government  with  reference  to  the  transportation  and  hand- 
ling of  mail,  are  passengers  while  thus  being  transported."  See, 
also.  Cleveland,  C.,X.  &  St.  L.  Ry.  Co.  v.  Ketchan,  133  Ind.  346, 
33  X.  E.  116,  19  L.  R.  A.  339,  36  Am.  St.  Rep.  550;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Wilson,  79  Tex.  371,  15  S.  W.  280,  11  L.  R.  A. 
486,  23  Am.  St.  Rep.  345.  The  defendants  seem  not  to  dispute 
the  foregoing  rule,  but  contend  that,  conceding  that  plaintiff  was 
by  occupation  a  postal  clerk,  there  is  no  testimony  to  warrant  the 
conclusion  that  the  relation  of  passenger  and  carrier  existed  be- 
tween the  parties  at  the  time  of  the  accident  to  the  train.  We 
think  this  point  is  well  taken.  As  the  plaintiff  elected  to  rest  his 
case  without  offering  any  testimony  as  to  the  cause  of  the  de- 
railment, the  burden  was  upon  him  to  prove  that  he  was  a  pas- 
senger. It  was  incumbent  upon  him  to  show,  either,  that  the  de- 
fendant company  was  under  a  specific  contractual  or  statutory 
obligation  to  the  government  of  the  United  States  to  carry  him, 
or  that  the  company  recognized  the  request  embodied  in  the  pho- 
tograph commission,  relating  to  his  transportation  when  he  was 
off  duty.  If  he  had  been  in  charge  of  the  mail  at  the  time  of  the 
accident,  this  obligation  would  not  rest  upon  him,  for  the  reason 
that  section  4000,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  2719),  im- 
poses upon  railway  companies  carrying  the  mail  the  duty  to  also 
carry,  without  extra  compensation,  the  person  in  charge  of  the 
same.  Being  off  duty  at  the  time,  and  having  in  his  possession 
simply  a  request  for  transportation,  he  should  have  supplemented 
his  case  by  showing  that  the  defendant  company  was  under  either 
express  or  implied  obligation  to  carry  him,  and  that,  too,  in  the 
place  where  he  was,  to  wit,  the  mail  car. 

Defendants  also  contend  that  the  motion  for  a  nonsuit  was 
properly  granted  for  the  reason  that  having  alleged  specific 
grounds  of  negligence  in  his  complaint,  the  plaintiff  could  not  re- 
aver unless  he  proved  one  or  more  of  them  to  have  been  the  prox- 
imate cause  of  the  derailment.  The  case  of  Pierce  v.  Great  Falls 
&  C.  Ry.  Co.,  22  Mont.  446,  56  Pac.  867,  is  relied  on  to  sustain 
this  contention.  It  is  suggested  by  the  plaintiff  that  he  has 
brought  himself  within  the  rule  seemingly  there  laid  down,  by 
proving  the  excessive  speed  of  the  train.  But  we  cannot  sustain 
liini  in  this  contention.     A  speed  of  45  miles  per  hour  is  not  per 


180       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

HcMikins  v.  Northern  Pic  Ry.  Co 

se  excessive,  and  the  fact  that  the  schedule  time  was  about  24 
miles  per  hour  is  of  no  importance.  The  train  was  late,  and  it  is 
matter  of  common  knowledge  that  the  schedule  time  is  not  ad- 
hered to  under  such  circumstances.  This  court  held  in  the  Pierce 
Case  that  proof  of  the  derailment  of  a  car,  in  consequence  of 
which  a  passenger  therein  was  injured,  being  ordinarily  prima 
facie  evidence  of  negligence  on  the  part  of  the  common  carrier, 
no  necessity  exists  for  the  passenger  to  allege  the  particular  cause 
of  the  accident.  We  adhere  to  this  rule  of  pleading,  and  suggest 
the  danger,  and  the  absence  of  necessity,  of  departing  from  it. 
We  suggest,  also  in  this  connection,  that  it  is  questionable  whether 
this  complaint  contains  any  general  allegation  of  negligence.  The 
Pierce  Case  was  undoubtedly  decided  correctly  on  the  facts,  and 
it  was  unnecessary  to  consider  any  question  of  practice.  We  hold 
that,  as  no  duty  rests  upon  a  plaintiff,  who  is  a  passenger,  to 
allege  or  prove  in  his  affirmative  case  the  particular  cause  of  the 
derailment,  allegations  of  specific  causes  in  the  complaint  should 
be  treated  as  surplusage,  and  he  may  rely  upon  his  prima  facie 
case  without  attempting  to  substantiate  them.  The  sufficiency  of 
a  pleading  must  be  determined  upon  the  facts  from  which  the  le- 
gal duty  or  liability  is  deduced.  Marvin  Safe  Co.  v.  Ward,  46 
N.  J.  Law,  19.  In  so  far  as  the  case  of  Pierce  v.  Great  Falls  & 
C.  Ry.  Co.,  supra,  conflicts  with  these  views,  it  is  overruled.  The 
rule  of  law  therein  announced  does  not  apply  to  a  case  where 
there  is  no  necessity  for  the  plaintiff  to  make  proof,  in  the  first 
instance,  of  the  specific  cause  of  derailment,  but  only  to  those 
cases  where  such  proof  is  necessary  in  order  to  fix  a  liability 
upon  the  defendants.  In  the  latter  instance  a  failure  to  make 
prima  facie  proof. of  one,  at  least,  of  the  grounds  of  negligence 
specifically  alleged  in  the  complaint  is  fatal,  and  proof  of  some 
other  ground  will  not  supply  the  defect.  See  Georgia  R.  &  B.  Co. 
V.  Oaks,  52  Ga.  410;  Chicago  &  Alton  R.  R.  Co.  v,  Rayburn, 
153  111.  290,  38  N.  E.  558;  Santa  Fe,  etc.,  Ry.  Co.  v.  Hurley, 
4  Ariz.  258,  36  Pac.  216;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Younger, 
10  Tex.  Civ.  App.  141,  29  S.  W.  948;  Gurley  v,  Missouri  Pac. 
Ry.  Co.,  93  Mo.  445,  6  S.  W.  218;  Chicago,  B.  &  Q.  R.  R.  Co. 
V.  Grablin,  38  Neb.  90,  56  N.  W.  796,  57  N.  W.  522 ;  Buffington  v. 
Atlantic  &  Pac.  R.  R.  Co.,  64  Mo.  246 ;  Carter  v.  Kansas  City, 
etc.,  Ry.  Co.,  65  Iowa,  287,  21  N.  W.  607 ;  Telle  v,  Leavenworth, 
etc.,  Ry.  Co.,  50  Kan.  455,  31  Pac.  1076 ;  Woodward  v,  Oregon  R. 
&  N.  Co.,  18  Or.  289,  22  Pac.  1076;  McCain  v.  Louisville  &  N.  R. 
R.  Co.  (Ky.)  18  S.  W.  537. 

The  Supreme  Court  of  Illinois,  in  Weber  Wagon  Co.  v,  Kehl, 
139  111.  644,  29  N.  E.  714,  said :  "It  was  sufficient  to  prove  enough 
of  the  negligence  charged  to  make  out  a  case."  The  Supreme 
Court  of  Michigan,  in  Thayer  v.  Railroad  Co.,  93  Mich.  150,  53 
N.  W.  216,  said:  "The  allegation  not  proven  must  be  regarded 
as  immaterial."    A  demurrer  to  a  complaint  for  insufficiency  can 
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only  be  sustained  when  the  complaint  fails  to  state  any  cause  of 
action  whatever.  Donovan  v,  McDevitt,  36  Mont.  61,  92  Pac.  49. 
In  the  case  of  Ra3miond  v,  Blancgrass,  36  Mont.  449,  93  Pac.  648, 
15  L.  R.  A.  (N.  S.)  976,  this  court  said:  "The  form  in  which  an 
action  is  brought  is  of  no  consequence ;  nor  does  it  matter  that  the 
complaint  contains  allegations  not  appropriate  to  the  purpose 
5^ught  to  be  attained.  In  determining  the  issue  of  law  presented 
by  a  general  demurrer  to  a  complaint,  or  by  any  other  appropriate 
method  of  raising  the  question — as  here,  by  an  objection  to  the 
admission  of  evidence  at  the  trial,  on  the  ground  that  the  facts 
stated  do  not  warrant  any  relief — matters  of  form  will  be  disre- 
garded, as  well  as  allegations  that  the  irrelevant  or  redundant; 
and  if.  in  any  view,  the  plaintiff  is  entitled  to  any  relief  the  plead- 
ing will  be  sustained."  Section  6714,  Rev.  Codes,  provides  that  a 
judgment  of  nonsuit  may  be  entered  by  the  court,  upon  motion  of 
the  defendant,  when  the  plaintiff  fails  to  ];rovo  a  surficient  case  for 
the  jury.  The  motion  for  a  non<;uit  ii;  this  case  was  in  the  nature 
of  a  demurrer  to  the  evidence,  the  defendants  contending  that, 
upon  the  facts  proven,  the  plaintiff  was  not  entitlcc  to  any  relief, 
and  the  rule  laid  down  in  Raymond  v.  Blancgrass,  supra,  applies. 
As  the  complaint  was  simply  the  basis  or  foundation  of  plaintiff's 
proof,  if  it  contained  allegations  sufficient  to  enable  him  to  intro- 
duce testimony  showing  a  liability  on  the  part  of  the  defendants, 
and  he  could,  in  the  absence  of  specific  allegations,  rest  his  case 
without  proving  the  particulars  in  which  the  latter  were  negligent, 
then  it  seems  to  follow  that,  although  he  had  made  specific  allega- 
tions of  negligence,  such  allegations  were  immaterial,  and  should 
be  disregarded. 

At  the  date  of  entering  judgment  the  defendants  filed  a  "memo- 
randum of  costs"  entitled  in  the  court  and  cause,  including  therein 
certain  items  of  disbursements  for  clerk's  fees,  sheriff's  fees,  and 
witness  fees  and  mileage.    This  memorandum  was  verified  by  one 
of  defendants'  attorneys  as   follows :     "The  foregoing  memoran- 
dum of  costs  is  true  and  correct,  and  the  items  are  reasonable, 
and  have  been  necessarily  incurred  in  the  defense  of  said  cause,  to 
the  best  of  my  knowledge  and  belief."    Plaintiff  moved  to  strike 
the  memorandum  from  the  files  for  the  following  reasons :  "  ( 1 ) 
That  the  same  is  not  a  memoranda  of  costs  against  this  plaintiff 
made  out  and  filed  as  required  by  law.     (2)    Because  it  is  pro- 
vided in  Rule  XI  that:    'In  all  civil  actions  not  more  than  five 
witnesses  shall  be  examined  as  to  any  question  of  fact  or  issue  in 
the  case,  nor  shall  the  testimony  of  witnesses  in  excess  of  that 
number  be  introduced  thereon.     Upon  application  of  [to  ?]  the 
court,  before  the  trial  is  begun,  this  rule  may  be  relaxed  by  the 
court  for  special  reasons.'    That  said  rule  was  not  relaxed  by  the 
court,  and  that  under  the  pleadings  in  this  case  there  was  but  one 
issue  upon  which  witnesses  for  the  defendant  could  be  used,  to 
wit,  whether  or  not  the  defendant's  train  was  blown   from  the 
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track  by  dynamite  or  explosives.  (3)  That  said  memoranda  con- 
tains the  names  of  more  than  five  witnesses,  and  if  proper  in  other 
respects,  the  same,  and  no  part  of  the  charges  therein,  could  be 
allowed  by  the  court."  The  court  overruled  the  motion.  Plaintiff 
also  filed  certain  objections  to  the  memorandum,  and  to  particular 
items  therein,  and  requested  that  the  costs  be  taxed.  The  court 
sustained  plaintiff's  objections  to  all  claims  for  mileage  on  the 

?art  of  defendants'  witnesses,  and  taxed  the  costs  at  $350.30. 
'he  refusal  of  the  court  to  sustain  his  other  objections  is  assigned 
as  error  by  the  plaintiff.  We  think  the  memorandum  is  properly 
entitled,  and  that  the  affidavit  attached  thereto  is  in  substantial 
compliance  with  section  7170,  Rev.  Codes.  It  was  within  the 
province  of  the  district  court  to  construe  its  own  rules,  and  this 
court  will  not  interfere  with  such  construction,  unless  it  is  clearly 
unreasonable  or  erroneous.  Undoubtedly  the  phrase  "any  ques- 
tion of  fact  or  issue  in  the  cause"  refers  to  any  single,  sutetantial 
allegation  of  the  pleadings  upon  which  an  issue  is  raised,  and  not 
to  the  ultimate  fact  to  be  determined.  It  is  contended  by  the  plain- 
tiff that  the  only  issue  of  fact  in  this  case  was  whether  the  derail- 
ment was  caused  by  an  explosion  of  dynamite,  but  we  cannot 
agree  with  him  in  this.  In  addition  to  proving  the  affirmative  alle- 
gations of  their  answer  the  defendants  were  notified,  by  the 
plaintiff  himself,  to  come  into  court  prepared  to  disprove  several 
alleged  grounds  of  negligence  set  forth  in  the  complaint,  and 
plaintiff  is  not  now  in  a  position  to  complain  that  they  did  so.  We 
think  the  court  did  err  in  applying  its  rule,  in  view  of  the  fact 
that  the  verified  memorandum  of  costs  was  prima  facie  evidence 
of  the  correctness  of  the  items  of  disbursements.  King  v.  Allen, 
29  Mont.  5,  73  Pac.  1 107 ;  Brande  v.  Babcock  Hde.  Co.,  35  Mont. 
256,  88  Pac.  949,  119  Am.  St.  Rep.  858. 

The  judgment  is  affirmed. 

Affirmed. 

Brantly^  C.  J.,  and  Holloway,  J.,  concur. 
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(Supreme  Court  of  Arkansas,  March  15,  1909.) 
[117  S.  W.  Rep.  55L] 
to    Passengers — Negligence — Presumptions    and 


Burden  of  Proof.* — From  the  derailment  of  a  car  by  which  a  pas- 
senger was  injured,  a  presumption  arises  that  it  occurred  by  the 
negligence  of  the  carrier,  and  placed  pn  it  the  burden  of  accounting 
for  the  derailment,  and  of  showing  that  it  was  without  negligence  on 
the  part  of  its  servants. 

Carriers — Injury  to  Passengers — Negligence — Sufficiency  of  Evi- 
dence.*— Proof  that  the  derailment  of  a  car  occurred  from  some  un- 
accountable cause  is  insufficient  to  overcome  the  presumption  of  neg- 
ligence arising  from  the  fact  of  derailhlent. 

Trial — Objections  to  Instructions^ — The  use  of  an  objectionable 
word  in  an  instruction  should  be  raised  by  a  specific  objection,  and 
not  by  a  general  one  to  the  entire  instruction. 

Carriers — Injury  to  Passengers — Action — ^Province  of  Court  and 
Jury. — In  an  action  for  injuries  to  a  passenger  by  the  derailment  of  a 
car,  where  there  is  undisputed  evidence  that  the  car  was  in  good  order 
and  suitable  for  the  purpose,  and  that  the  track  where  the  derailment 
occurred  was  in  a  safe  condition,  it  was  proper  for  the  court  to  elimi- 
nate the  question  of  negligence  on  those  points. 


Appeal  from  Circuit  Court,  Pulaski  County ;  Edward  W.  Win- 
field,  Judge. 

Action  for  personal  injuries  by  E.  S.  Sloan  against  the  Little 
Rock  Railway  &  Electric  Company.  From  a  judgment  for  de- 
fendant. Dlaintiff  aooeals.    AfHrmed. 


fendant,  plaintiff  appeals.    Affirmed 


Riffel,  Dunaway  &  Cox,  for  appellant. 

Rose,  Hemingway,  Can'trell  &  Loughborough,  for  appellee. 

McCuxtocH,  C.  J.  The  plaintiff,  while  a  passenger  on  one  of 
the  defendant's  electric  cars,  received  personal  injuries  by  reason 
of  a  derailment  of  the  car.  He  sues  to  recover  damages,  and  al- 
leges negligence  of  the  defendant's  servants,  causing  the  derail- 
ment, in  two  particulars :  First,  that  the  motorman  operated  the 
car  at  an  unusually  high  and  dangerous  rate  of  speed ;  and,  second, 
that  the  car  was  old  and  unsafe  for  service,  and  that  defendant 
knew  of  its  unsafe  condition,  or  could  have  known  of  it  by  the 
exercise  of  ordinary  care.  A  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant,  and  plaintiff  appealed. 

*Sce  fifth  foot-note  of  preceding  case. 
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The  testimony  was  conflicting  on  the  question  whether  or  not 
the  car  was  being  operated  at  a  high  or  unusual  rate  of  speed  at 
the  time  of  its  derailment,  and  this  question  was  properly  submit- 
ted to  the  jury  upon  correct  instructions.  The  court  gave  the 
following  instructions  requested  by  plaintiff,  after  making  certain 
modifications,  the  correctness  of  which  is  not  challenged  here: 
**(1)  If  you  find  from  the  testimony  in  this  case  that  plaintiff 
was  a  passenger  on  one  of  the  defendant's  cars,  and  that  said  car 
was  derailed,  and  plaintiff  was  thereby  injured,  then  the  law  pre- 
sumes that  the  derailment  and  injury  were  occasioned  by  the 
negligence  of  the  defendant  street  car  company,  and  it  will  be  your 
duty  to  find  for  the  plaintiff,  unless  the  defendant  has  shown  by 
the  testimony  that  it  was  not  guilty  of  any  negligence.  (2) 
If  you  find  from  the  testimony  in  this  case  that  the  plaintiff  was  a 
passenger  on  one  of  defendant's  cars,  then  the  defendant  owed 
him  the  highest  degree  of  care  consistent  with  the  practical  con- 
duct of  its  business  to  transport  him  to  his  destination  without 
injuring  him ;  and,  if  the  defendant,  its  agents,  or  employees  failed 
to  exercise  that  high  degree  of  care  for  the  protection  of  plaintiff, 
and  he  was  thereby  injured,  it  will  be  your  duty  to  find  for  the 
plaintiff.  (3)  If  you  find  from  the  testimony  in  this  case  that  the 
defendant  negligently  operated  its  cars,  downhill  and  around  a 
curve  at  such  a  rate  of  speed  as  to  cause  a  derailment  of  the  car 
on  which  plaintiff  was  passenger,  then  the  defendant  was  guilty 
of  negligence,  and  it  will  be  your  duty  to  find  for  the  plaintiff." 
The  fourth  instruction  requested  by  plaintiff,-  which  the  court  re- 
fused to  give,  was  covered,  in  substance,  by  those  given,  and  we 
think  there  was  no  error  in  refusing  to  give  it. 

Error  of  the  court  is  assigned  in  giving  each  of  the  following 
instructions  at  the  request  of  the  defendant:  "(1)  If  you  find 
from  the  evidence  that  plaintiff  was  a  passenger  on  defendant's 
car,  and  the  car  became  derailed,  then  the  court  instructs  you, 
while  proof  of  the  derailment  raises  a  presumption  of  negligence 
against  the  defendant,  yet  defendant  may  rebut  this  presumption 
by  showing  that  the  derailment  arose  from  an  unaccountable  or 
unavoidable  accident,  or  an  occurrence  which  could  not  have  been 
prevented  by  the  highest  degree  of  care,  foresight,  and  diligence 
of  the  defendant  consistent  with  the  practical  conduct  of  its  busi- 
ness ;  and  if  you  find  from  the  evidence  that  defendant  has  rebut- 
ted this  presumption  of  negligence  arising  from  derailment,  then 
it  is  your  duty  to  find  in  its  favor."  "(4)  If  you  find  that,  al- 
though the  car  was  derailed,  yet  the  preponderance  of  the  evidence 
shows  that  at  the  time  and  place  of  the  derailment  both  car  and 
the  track  were  in  good  order  and  condition,  and  without  defects 
or  imperfections,  and  the  car  was  not  being  operated  in  a  negli- 
gent manner,  then  the  presumption  of  negligence  against  the  de- 
fendant which  arises  from  the  derailment  of  the  car  would  be 
overcome,  and  it  would  be  your  duty  to  find  for  the  defendant. 
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It  does  not  devolve  upon  the  defendant  to  show  the  cause  of  the 
derailment,  or  to  explain  it,  further  than  to  show  that  it  was  not 
guilty  of  negligence  which  caused  the  derailment,  and  that  it  exer- 
cised the  highest  degree  of  care  for  its  passengers  consistent  with 
the  practical  conduct  of  its  business/'    The  word  "unaccountable" 
was    erroneously   used   in  the   first   instruction.    A  presumption 
arose  from  the  derailment  of  the  car  that  it  occurred  by  reason  of 
the  negligence  of  the  defendant,  and  this  placed  the  burden  on 
Oi^  defendant,  in  order  to  exculpate  itself   from  the  charge  of 
negligence,  of  accounting  for  the  cause  of  the  derailment,  to  the 
extent  of  showing  that  it  occurred  without  fault  or  negligence  on 
the  part  of  its  servants.    It  was  not  sufficient,  therefore,  for  the 
defendant  merely  to  show  that  the  derailment  occurred  from  some 
unaccountable  or  inexplicable  cause,  for  that  would  not  overcome 
the  presumption  that  it  resulted  from  negligence.    The  defendant 
in  such  a  case  must,  in  order  to  rebut  the  presumption  of  negli- 
gence, close  up  by  proof  every  avenue  leading  to  a  reasonable 
conclusion  that  it  was  guilty  of  any  negligence  which  caused  the 
injury  complained  of.    3  Hutchinson  on  Carriers,  §§  1413,  1414; 
4  Elliott  on  Railroads,  §  1644.    We  are  of  the  opinion,  however, 
that  these   instructions,   taken  as  a  whole,   fairly   expressed  this 
view  of  the  law,  and  the  jury  must  have  so  interpreted  them.    The 
use  of  the  objectionable  word  in  the  instruction  should  have  been 
met  with  a  specific  objection,  and  not  a  general  one  to  the  whole 
instruction.    We  find  no  reversible   error  in  these   instructions. 
Railway  Co.  v,  Barnett,  65  Ark.  255,  45  S.  W.  550. 

The  court  also  gave  the  following  instructions  at  the  request  of 
defendant,  the  giving  of  which  is  assigned  as  error:  "(6)  You 
are  instructed  to  find  in  favor  of  the  defendant  upon  the  issue  of 
fact  whether  the  car  upon  which  plaintiflF  was  riding  was  safe 
and  suitable  for  the  purpose  used.  The  undisputed  proof  shows 
that  the  defendant  was  not  negligent  in  this  respect.  (7)  You  are 
instructed  to  find  in  favor  of  the  defendant  upon  the  question  of 
fact  whether  the  track  furnished  by  the  defendant  was  safe  and 
suitable  for  the  purpose  for  which  it  was  used.  The  uncontra- 
dicted proof  shows  that  the  defendant  was  not  negligent  in  this 
respect."  The  instructions  were  correct.  The  uncontradicted 
evidence  adduced  by  defendant  established  the  fact  that  the  de- 
railed car  was  in  good  order,  and  was  safe  and  suitable  for  the 
purpose  used.  Also  that  the  track  where  the  derailment  occurred 
was  in  safe  condition.  This  evidence  being  uncontradicted  either 
by  direct  proof  or  by  circumstances,  the  jury  would  not  have  been 
warranted  in  sustaining  a  charge  of  negligence  on  either  of  these 
two  grounds.  Therefore  it  was  proper  for  the  court  to  so  inform 
the  jury,  and  to  thus  eliminate  those  two  charges  from  their  con- 
siderati<»i.  Though  the  burden  was  cast  upon  the  defendant  to 
exonerate  itself  from  the  charge  of  negligence,  the  undisputed 
evidence  did  so  completely  as  to  the  two  charges  merttioned  in 
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these  instructions,  and  the  jury  should  not  have  been  permitted 
to  disregard  it.  Railway  v.  King,  66  Ark.  439,  51  S.  W.  319  ;TL 
C.  S.  Ry.  Co.  V.  Lewis,  80  Ark.  396,  97  S.  W.  56;  St.  L.  S.  W.  Ry. 
Co.  V,  O'Hare,  115  S.  W.  942. 

The  issues  in  the  case  were   fairly  tried,  and  the  evidence  was 
sufficient  to  sustain  the  verdict. 

Affirmed, 


Southern   Ry.  Co.  v.   Skinner. 

(Supreme  Court  of  Georgia,  June  30,  1909.) 
[65  S.  E.  Rep.  134.] 

Carriers — Carriage  of  Passengers — ^Action  for  Injuries — Instruc- 
tions.— It  is  error  for  the  court  to  instruct  the  jury  that  a  common  car- 
rier is  under  the  duty  to  furnish  a  safe  place  for  passengers  to  alight 
and  such  place  as  it  is  able  to  furnish. 

Carriers — Carriage  of  Passengers — ^Who  Are  Passengers. — Where  a 
passenger  was  carried  by  a  railroad  company  to  the  station  to  which 
he  had  a  ticket,  and  he  remained  on  the  train  for  the  purpose  of  going 
beyond  such  station  to  a  place  on  the  road  at  which  such  train  stopped 
to  allow  passengers  to  disembark,  to  which  place  he  had  no  ticket^ 
held:  (a)  Whether  he  sustained  the  relation  of  passenger  after  the 
train  left  such  station  did  not  depend  upon  the  knowledge  of  the  con- 
ductor that  he  was  on  the  train  after  it  left  such  station,  or  whether  th^ 
conductor  could  have  discovered  his  presence  on  the  train  by  the  ex- 
ercise of  extraordinary  care,  (b)  If  such  person  remained  on  the  train 
after  it  left  the  station  to  which  he  had  a  ticket,  with  a  bona  fide  inten- 
tion and  present  ability  to  pay  cash  fare  to  the  place  to  which  he  in- 
tended going,  he  sustained  to  the  carrier  the  relation  of  passenger 
while  thus  on  the  train,  and  the  carrier  owed  him  the  duty  due  by  it 
to  a  passenger;  but,  if  he  remained  on  such  train  without  such  ability 
and  intention,  he  did  not  sustain  such  relation,  but  was  a  trespasser^ 
and  the  carrier  only  owed  him  the  duty  due  to  a  trespasser. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Douglas  County;  Price  Edwards^ 
Judge. 

Action  by  H.  T.  Skinner  against  the  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Maddox,  McCamy  &  Shumate,  for  plaintiff  in  error. 
/.  D,  Kilpatrick  and  /.  5*.  James,  for  defendant  in  error. 

HoLDEN,  J.  The  defendant  in  error  brought  suit  s^inst  the 
plaintiff  in  error  for  damages,  making  the  following  allegations: 
"That  petitioner  lives  about  one  mile  from  the  court  house  in  the 


Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S  187 

Sottthem  Ry.  Co.  v.  Skinner 

town  of  Douglasville,  Ga.,  and  that  on  the  13th  day  of  October, 
\90S^  petitioner  boarded  what  was  then  known  and  called  the  ac- 
commodation train  in  Atlanta,  Ga.,  leaving  the  terminal  station  at 
6.15  p.  m.     He  had  purchased  a  ticket  to  Douglasville,  Ga.,  and, 
when  he  reached  Douglasville,  he  paid  the  conductor  in  charge  of 
said  train  lO  cents  to  ride  to  a  point  near  one  mile  west  of  the 
depot  in   said  town  of  Douglasville.    This  was  known  and  called 
West  End,  'where  he  expected  to  alight,  and  where  he  was  entitled 
to  be  delivered  by  said  train.    The  conductor  said  to  the  petitioner 
that  he  ^vould  stop  the  car  that  evening  at  the  road  crossing  known 
as  West  End,  and,  just  as  the  crossing  was  reached,  the  conductor 
called  out  *A11  off  for  West  End.'    Petitioner  followed  the  con- 
ductor to  the  front  end  of  the  car  after  the  conductor  had  so  an- 
nounced, and  was  carried  to  a  point  100  or  150  yards  west  of  the 
place  known  as  West  End  Crossing.    The  car  barely  stopped.    It 
was  very  dark  at  the  time,  something  after  7  o'clock.    Petitioner 
attempted  to  get  oflF  of  the  train,  but  thought  he  was  at  the  cross- 
ing.    Just  as  he  stepped  off  of  the  car  the  train  gave  a  sudden 
jerk.     There  was  no  light  at  the  place.    The  conductor  passed  on 
through  the  car  just  before  petitioner  went  out  of  the  car,  and 
Y?ent  on  into  the  front  car.    It  was  so  dark  that  petitioner  could 
not  see  and  he  thought  he  was  right  on  the  crossing,  and,  in  place 
of  being  on  the  crossing,  he  was  carried  west  of  it,  and  as  he  went 
to  alight  from  the  car  he  was  thrown  therefrom  into  and  against 
a  lot  of  cross-ties.    *  *  *  He  charges  and  alleges  that  the  injuries 
he  received  were  caused  without  any  negligence  or  fault  on  his 
part,  but  wholly  and  entirely  on  account  of  the  gross  negligence 
and  carelessness  of  said  conductor."    He  further  alleged  that,  by 
reason  of  being  thrown  against  the  cross-ties,  he  was  seriously  in- 
jured by  "having  the  vision  of  one  of  his  eyes  affected  and  receiv- 
ing injuries  in  other  ways.    Upon  the  trial  of  the  case  the  plaintiff 
testified,  among  other  things,  that  he  boarded  what  is  known  as 
the  accommodation  train  on  defendant's  road  in  Atlanta,  with  a 
ticket  from  Atlanta  to  Douglasville.    This  train  stops  at  West 
End,  a  point  beyond  Douglasville.    When  he  got  to  Douglasville, 
he  told  the  conductor  he  wanted  to  go  to  West  End,  and  paid  his 
fare  thereto.    When  the  train  reached  West  End,  the  conductor 
announced  that  fact  and  told  the  plaintiff  to  get  off,  and  said  to 
plaintiff :    "You  get  off.    You  are  the  only  man  to  get  off."    He 
went  to  the  steps,  thinking  he  was  on  the  crossing.    It  was  dark. 
As  he  went  to  get  off  the  train,  it  jerked  and  threw  him  "head- 
foremost in  the  cross-ties."    This  occurred  65  to  75  yards  beyond 
the  crossing.    The  plaintiff  and  another  witness  also  testified  to 
the  character  and  extent  of  his  injuries.    The  conductor  testified, 
among  other  things,  the  following :    He  had  some  passengers  for 
West  End,  and  stopped  at  the  crossing  to  let  them  off.    Three  or 
four  passengers  got  off  the  train.    The  train  stayed  there  a  minute 
and  a  half.    He  signaled  the  train  forward.  The  plaintiff  paid  no 
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fare  beyond  Douglasville.    He  did  not  see  the  plaintiff  after  the 
train  left   Douglasville.     There  was  much  other  testimony  for 
plaintiff  and  defendant,  but  it  is  unnecessary  to  set  out  the  same. 
The  jury  found  in  favor  of  the  plaintiff,  and  the  defendant  com- 
pany excepted  to  the  overruling  of  its  motion   for  a  new  trial. 
1.  One  ground  of  the  amended  motion  for  a  new  trial  is  as 
follows :  "Because,  as  movant  insists,  the  court  erred  in  the  fol- 
lowing charge:  'Gentlemen  of  the  jury,  you  look  to  the  facts  in 
this  case,  if  you  find  that  the  plaintiff  was  a  passenger,  and  de- 
termine what  degree  of  diligence  and  care  fhe  railway  company 
exercised  toward  the  plaintiff  in  landing  him  at  West  End  Cross- 
ing. It  was  the  duty,  if  he  was  a  passenger  for  this  place,  for  the 
railway  company  to  stop  the  train  at  this  place  a  sufficient  length 
of  time  to  enable  him  to  disembark  from  the  car  and  onto  the 
landing  with  safety.   It  was  also  the  duty  of  the  company  to  use 
this  extraordinary  degree  of  diligence  and  care  to  see  that  he  was 
not  injured,  and  to  see  that  no  movement  of  the  train  was  made 
which  would  throw  him  from  the  cars  and  injure  him.  At  cross- 
ings of  this  kind,  stops  of  an  accommodation  train,  the  landing 
ought  to  be  such  as  are — the  company  is  unable  [able?]  to  fur- 
nish ;  that  is,  the  company  would  not  be  permitted  to  allow  a  per- 
son to  land  at  a  dangerous  place.   It  must  be  taken  into  consider- 
ation all  the  facts  and  circumstances,  the  fact  that  it  is  an  accom- 
modation train,  that  it  stops  at  places  other  than  stations.    You 
determine  from  the  facts  and  circumstances  whether  or  not  they 
furnish  a  safe  place  to  land,  and  stop  a  sufficient  length  of  time 
to  enable  him  to  alight.'  "     The  court  probably  used  the  word 
"able"  instead  of  "unable,"  as  appears  in  the  above-quoted  charge. 
However,  if  there  is  no  error  in  the  copy  of  this  part  of  the 
charge  appearing  in  the  record  and  the  court  did  use  the  word 
"unable,"  it  was  evidently  a  lapsus  linguce,  and  the  jury  probabl}* 
understood  the  court  to  mean  "able"  instead  of  "unable,"  as  the 
sentence  in  which  "unable"  is  used  would  be  meaningless  if  the 
word  "unable"  was  used  where  it  appears  in  the  above-quoted 
charge  to  have  been  used  and  is  given  its  real  meaning.   Besides, 
the  context  shows  that  the  court  either  used  or  intended  to  use 
the  word  "able,"   instead   of   the  word  "unable."    The  above- 
quoted  charge  made  the  railroad  company  an  insurer  of  the  safety 
of  the  place  at  which  it  landed  its  passengers.    In  no  instance 
does  the  duty  of  a  railway  company  in  protecting  the  lives  and 
persons  of  its  passengers  or  others  make  it  an  insurer  of  their 
safety.    The  charge  might  be  construed  to  mean  that  the  com- 
pany was  under  the  duty  to  exercise  extraordinary  diligence  in 
the  movement  of  the  train  while  the  plaintiff  was  in  the  act  of 
alighting,  but  the  court  did  not  instruct  the  jury  that  the  company 
was  under  the  duty  of  exercising  any  specified  degree  of  care  in 
furnishing  a  place  for  the  plaintiff  to  land,  and  the  charge  was 
such  that  the  jury  must  have  understood  it  to  mean  that  the  com- 
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pany  was  under  the  duty  to  ** furnish  a  safe  place  to  land*'  and 
such  place  as  it  was  able  to  furnish. 

2.  Another  portion  of  the  charge  excepted  to  is  as  follows: 
"A.  passenger  is  any  person  who  enters  the  railroad  car  set  apart 
for  the  carriage  of  passengers  from  one  place  to  another,  whether 
he  buys  a  ticket  or  pays  his  fare,  if  he  so  enters  with  the  consent 
of  the  railway  company.    In  this  case,  gentlemen  of  the  jury,  I 
charge  you  that,  in  order  to  make  a  person  a  passenger  from 
Douglasville  to  West  End  Crossing,  it  must  appear  that  the  rail- 
way company  had  knowledge  of  his  presence  on  the  car  and  of 
his  intention  to  take  passage   from  Douglasville  to  West  End 
Crossing.    This  knowledge  might  be  implied   from  all  the  cir- 
cumstances of  the  case.    If  the  conductor  by  the  exercise  of  or- 
dinary diligence,  extraordinary  diligence  on  his  part,  could  have 
discovered  that  the  passenger  was  taking  passage  from  Douglas- 
ville to  West  End  Crossing,  and  in  the  exercise  of  this  degree  of 
diligence  could  have  known  of  it,  then  in  law  he  would  be  a 
passenger  and  entitled  to  all  the  rights  and  protection  that  the 
law  gives  to  a  passenger  on  the  railroad  train.    If,  however,  in 
this  passage  of  one  mile  or  thereabouts  from  Douglasville  to  West 
End  Crossing,  under  the  circumstances  in  this  case,  considering 
all  the  surrounding  circumstances,  the  conductor  did  not  know 
of  his  presence,  did  not  know  of  his  intention  to  get  off  at  West 
Hnd  Crossing,  and  could  not  by  the  exercise  of  extraordinary 
diligence  have  discovered  it,  then  he  would  not  be  a  passenger  with 
the  right  to  have  the  train  stop  and  safely  land  him  on  this  cross- 
ing.   That  is  an  issue  of  fact  which  you  will  determine."  The 
difficulty  with  this  charge  is  that  it  mingled  two  separate  things, 
and  was  calculated  to  mislead  and  confuse  the  jury.    On  this 
branch  of  the  case  two  points  arise :  First.   Was  or  was  not  the 
plaintiff  a  passenger  on  the  defendant's  train?  Second.  If  he  was 
a  passenger,  did  the  defendant  and  its  agents  exercise  due  care 
in  regard  to  him?  If  the  plaintiff  not  only  purchased  and  de- 
livered to  the  conductor  a  ticket  from  Atlanta  to  Douglasville, 
but,  desiring  to  go  to  a  stopping  place  beyond  the  latter  point, 
paid  his  fare  for  transportation  to  such  second  point  and  re- 
mained on  the  train  for  that  purpose,  he  was,  of  course,  a  pas- 
senger.   It  he  purchased  a  ticket  to  Douglasville  and  delivered 
it  up,  and  it  had  appeared  from  the  evidence  that,  determining 
that  he  wished  to  go  on  beyond  that  point,  he  remained  on  the 
train  to  be  so  transported  with  the  present  ability  and  bona  fide 
intent  to  pay  his  fare  in  the  usual  and  ordinary  way  in  which  it 
was  paid  on  trains  of  the  character  of  that  on  which  he  was  rid- 
in^   he  would  be  a  passenger.   If  he  bought  a  ticket  to  Douglas- 
v^e   oaid  his  fare  only  to  that  point,  and  remained  on  the  train 
for  the  purpose  of  riding  the  additional  mile  beyond   Douglas- 
ville to  the  point  where  he  really  desired  to  alight  without  the 
payment  of  fare,  he  would  not  in  law  be  a  passenger  after  leav- 
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ing  Douglasville,  but  a  trespasser.  The  diligence  or  lack  of  dili- 
gence of  the  conductor  in  discovering  him  was  not  the  test  of 
whether  he  was  a  passenger.  If  he  was  not  a  passenger  beyond 
Douglasville  in  the  legal  sense  of  the  word,  he  was  not  entitled 
to  claim  that  the  defendant  or  its  agents  owed  him  that  measure 
of  care  which  is  due  to  a  passenger,  but  only  such  as  is  due  to  a 
trespasser  on  its  train.  If  he  was  a  passenger,  then  he  was  en- 
titled to  the  measure  of  care  due  to  him  as  such.  The  charge  now 
under  discussion  does  not  directly  involve  a  statement  of  whether 
relatively  to  the  preparing  of  proper  places  at  stations  or  stop- 
ping places  for  passengers  to  alight  the  measure  of  care  due  is 
ordinary  or  extraordinary.  It  does  treat  the  duty  of  the  conductor 
or  agent  in  charge  of  a  train  in  regard  to  a  passenger  thereon  to 
use  extraordinary  care ;  and  this  is  correct.  But  the  charge  com- 
mingled the  question  whether  the  plaintiff  was  a  passenger  and 
as  such  entitled  to  the  measure  of  care  due  to  a  passenger  with  the 
other  question  as  to  whether,  if  he  was  a  passenger,  the  proper 
measure  of  care  was  exercised  toward  him,  and  it  made  the  ex- 
istence of  the  relation  of  carrier  and  passenger  turn  upon  the 
use  of  extraordinary  diligence  on  the  part  of  the  conductor  to 
discover  him  on  the  train.  If  he  was  a  mere  trespasser  riding  on 
the  train,  the  conductor  owed  him  no  duty  to  discover  him  and 
ascertain  where  he  might  wish  to  alight.  The  charge  erroneously 
stated  the  law,  and  necessitates  a  reversal. 

As  there  must  be  a  new  trial,  we  would  add  that  it  should  be 
determined  that  the  plaintiff  was  a  passenger,  and  therefore  that 
the  defendant's  agents  in  charge  of  and  operating  its  train  owed 
him  the  duty  of  extraordinary  care  in  determining  what  such 
care  required  the  conductor  to  do  as  to  ascertaining  the  intended 
stopping  point  of  the  defendant,  and  its  agents  to  do  as  to  furnish- 
ing reasonable  time  and  opportunity  to  alight  there,  all  of  the 
circumstances  disclosed  by  the  evidence  should  be  considered, 
including  among  them  the  nature  and  character  of  the  train,  the 
shortness  of  the  distance  to  the  intended  stopping  point,  what  the 
conductor  did  or  failed  to  do,  whether  or  not  the  plaintiff  in- 
formed the  conductor  of  his  intention  to  go  beyond  Douglasville, 
or  whether  he  placed  the  conductor  off  his  guard  by  surrendering 
a  ticket  to  Douglasville  as  his  destination  without  any  intimation 
or  effort  to  inform  the  conductor  of  a  desire  to  proceed  to  a  point 
about  a  mile  farther.  And  similarly,  in  considering  whether  the 
plaintiff  himself  was  wanting  in  the  use  of  ordinary  care  under 
the  circumstances,  and  whether  by  the  use  of  such  ordinary  care 
he  could  have  avoided  the  result  of  the  defendant's  negligence, 
if  it  was  negligent,  the  facts  disclosed  by  the  evidence  should  be 
considered.  The  evidence  as  to  the  questions  of  fact  was  con- 
flicting, but  the  judge  should  have  submitted  the  case  in  the  light 
of  that  fact. 
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As  to  the  three  remaining  assignments  of  error  in  the  amend- 
ment to  the  motion  for  a  new  trial,  two  of  them  are  not  referred 
to  in  the  brief  of  counsel  for  the  plaintiff  in  error,  and  •will  be 
treated  as  abandoned ;  and  the  other  one  it  is  unnecessary  to  deal 
with,  since  it  relates  to  a  matter  not  likdy  to  occur  on  another 
trial. 

Judgment  reversed.    All  the  Justices  concur. 


St.  Louis  I.  M.  &  S.  Ry.  Co.  v.  Oliver. 

(Supreme  Court  of  Arkansas,  Dec.  6,  1909.) 

[123  S.  W.  Rep.  662.] 

Carriers — Passengers — Injuries — Care  Required — Vestibuled  Cars.'*' 
— While  a  railroad  company  is  not  bound  to  provide  vestibuled  cars, 
when  it  does  so,  it  must  use  the  highest  degree  of  human  care  con- 
sistent with  the  practical  operation  of  the  train  to  keep  such  cars  safe 
for  passengers,  and  it  is  liable  for  damages  caused  by  its  slightest  neg- 
ligence; the  same  principles  applying  to  such  vehicles  as  to  other 
means  of  passenger  transportation. 

Carriers — Passengers — Injuries — Care  Required.! — Since  the  chief 
purpose  of  a  vestibuled  train  is  to  furnish  passengers  a  safe  means  of 
passage  between  the  cars,  it  is  the  duty  of  train  employees  to  exercise 
the  highest  care  to  see  that  the  trapdoors  over  the  steps  of  such  cars 
are  closed  and  kept  closed  while  the  train  is  in  motion. 

Carriers — ^Passengers — ^Injuries — ^Actions — Jury  Question — Negli- 
gence.— In  a  passenger's  action  for  injuries  sustained  by  falling  into 
the  stepSL  of  a  vestibuled  coach  because  the  trapdoor  was  open,  whether 
defendant  exercised  due  care  in  closing  the  trapdoor  and  keeping  it 
closed  held  for  the  jury. 


*For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  is  under  obligation  to  provide  vestibuled  coaches,  see 
foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Simpson  (Ark.),  30  R.  R.  R. 
798,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  798;  second  head-note  of  Pittsburgh, 
«tc.,  Ry.  Co.  V.  Schepman  (Ind.),  30  R.  R.  R.  306,  53  Am.  &  Eng.  R. 
Cas.,  N.  S.,  306. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  p^sengers  in  furnishing  and  maintain- 
ing safe  cars,  see  fourth  foot-note  of  Arkansas  Cent.  R.  Co.  v.  Janson 
(Ark.),  32  R.  R.  R.  481,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  481;  first  foot- 
note of  Carroll  v.  Boston  Elev.  Ry.  Co.  (Mass.),  31  R.  R.  R.  406,  54 
Am.  &  Eng.  R.  Cas.,  N.  S.,  406. 

tSee  foot-note  of  Hines  v.  Boston  Elev.  Ry.  Co.  (Mass.),  28  R.  R. 
R-  760,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  760;  last  paragraph  of  foot-note 
of  Decker  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  24  R.  R.  R.  587,  47  Am. 
&  Eng.  R.  Cas.,  N.  S.,  587. 
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Carriers — Passengers— Injuries— Contributory    Negligence— Passing 


between  Cars — Vestibuled  Cars4 — A  passenger  was  not  negligent  in 
passing  from  one  vestibuled  coach  to  another  if  he  exercised  due  care 
in  doing  so,  as  he  could  assume  that  he  was  safe,  and  that  all  appli- 
ances on  the  platforms,  such  as  the  doors  over  the  steps,  were  in 
proper  position. 

Appeal  and  Error — Harmless  Error — Instructions — Measure  of 
Damages. — ^Where,  in  a  passenger's  injury  action,  the  extent  of  plain- 
tiff's suffering  and  injury  and  the  amount  of  the  doctor  bills  wonld 
have  justified  a  much  larger  verdict  than  that  recovered,  and  the  evi- 
dence showed  that  plaintiff  had  regular  employment,  which  he  was 
unable  to  perform  because  of  the  injury,  defendant  could  not  com- 
plain on  appeal  that  there  was  prejudicial  error  in  submitting  loss  of 
time  as  an  element  of  damages  without  any  evidence  of  the  value  of 
his  time,  especially  where  the  instruction  was  not  objected  to  on  that 
ground  below. 

Appeal  from  Circuit  Court,  Hot  Springs  County ;  W.  H.  Evans, 
Judge. 

Action  by  O.  D.  Oliver  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.   Affirmed. 

Kinsworthy  &  Rhoton,  Bridges,  Woolridge  &  Gofitt  and  Jas. 
H,  Stevenson,  for  appellant. 
M.  S,  Cobb,  for  appellee. 

Frauenthal,  J.  On  the  night  of  December  13,  1907,  0.  D. 
Oliver,  the  plaintiff  below,  secured  passage  on  one  of  defend- 
ant's passenger  trains  from  Malvern  to  Benton.  While  passing 
out  of  the  chair  car  to  the  smoker  ahead,  he  fell  in  an 
open  trapdoor  in  the  vestibule  between  the  cars  and  was  severely 
injured.  The  cars  of  the  train  were  vestibuled;  that  is,  they  were 
provided  with  outer  doors  at  each  side  of  the  coach  platforms  and 
with  trapdoors  over  the  steps.   When  the  train  was  in  motion,  these 

—  ,  ~ 

JFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  move  from  one  car  to 
another,  see  second  paragraph  of  first  foot-note  of  Bromley  v»  New 
York,  etc.,  R.  Co.  (Mass.),  32  R.  R.  R.  11,  46  Am.  &  Eng.  R.  Cas., 
N.  S.,  11. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
passenger  to  rely  on  the  assumption  ^hat  the  carrier  has  performed, 
or  will  perform,  its  duties  to  him,  see  fourth  foot-note  of  Dieckmann 
t'.  Chicago,  etc.,  Ry.  Co.  (Iowa),  32  R.  R.  R.  346,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  346;  Cincinnati  Traction  Co.  v.  Leach  (C.  C.  A.),  32  R. 
R.  R.  193,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  193;  Look  wood  r.  Boston 
Elev.  Ry.  Co.  (Mass.),  31  R.  R.  R.  395,  54  Am.  &  Eng.  R.  Cas.,  X. 
S.,  395;  Third  foot-ncte  of  Rearden  v.  St.  Louis,  etc.,  Ry.  Co.  (Mo.)» 
31  R.  R.  R.  429,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  429. 
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outer  vestibule  doors  would  be  closed,  and  the  trapdoors  closed. 
down  so  as  to  covo-  the  steps  at  the  ^id  of  the  coaches  and  thus 
make  a  solid  platform  between  the  cars.     The  testimony  on  the 
part  of  the  plaintiff  tended  to  prove  that,  when  he  entered  the 
train  of  the  defendant  at  Malvern,  he  went  into  the  chair  car, 
and  in  a  short  time  thereafter  he  proceeded  to  go  from  that  car  to 
the  smoking  car.    As  he  passed  out  of  the  chair  car  onto  the  plat- 
form between  the  cars,  he  met  a  gentleman  starting  to  go  into  the 
chair  car,  and  he  stepped  slightly  to  the  side  to  permit  the  party 
to  pass,  and  fell  down  the  steps  in  the  vestibule.   The  trapdoor 
was  not  down  over  these  steps,  and  it  was  dark  in  this  passage- 
way between  the  cars  and  in  the  vestibule.     The  train  at  the 
time  of  the  injury  had  left  Malvern  and  was  running  towards 
Benton.    The  rules  and  custom  of  the  defendant  required  that, 
when  such  a  vestibuled  passenger  train  left  a  station,  the  servants 
of  the  defendant  should  close  the  vestibule  doors  and  close  down 
the  trapdoors  over  the  steps.     These  trapdoors  had  a  catch  on 
then  to  hold  them  securely  when  thus  closed ;  but  they  could  be 
raised  by  any  one.    Several  servants  of  the  company  testified  that 
in  the  performance  of  their  duties  they  passed  over  the  platform 
between  these  two  coaches  after  the  train  had  left  Malvern, 
and  that  all  the  trapdoors  between  these  coaches  were  down  and 
over  the  steps  when  the  train  left  Malvern;  but  their  testimony 
indicated  that  they  did  not  notice  this  trapdoor,  where  plaintiff 
was  injured,  either  at  the  time  of  or  just  before  or  after  the 
injury,  and  none  of  them  testified  that  it  was  not  in  fact  open 
at  the  time  or  just  before  or  after  the  injury.    Upon  a  trial  of 
the  cause  before  a  jury,  a  verdict  was  returned  in  favor  of  the 
plaintiff  for  $500.    The  defendant  prosecutes  this  appeal. 

A  common  carrier  of  passengers  is  not  under  any  legal  obli- 
gation to  provide  upon  its  line  of  railroad  vestibuled  trains,  al- 
though such  trains  are  apparently  safer  than  the  others  and 
have  come  to  be  in  general  use ;  but,  when  the  carrier  has  pro- 
vided vestibuled  trains,  it  is  his  duty  to  maintain  them  in  a 
safe  condition.  It  then  becomes  the  positive  duty  of  the  carrier 
in  the  operation  of  such  trains  to  use  the  highest  degree  of  care 
consistent  with  the  practical  operation  and  management  thereof 
to  see  that  every  appliance  connected  therewith  is  kept  in  repair 
and  in  safe  condition.  The  passenger  has  the  right  to  assume 
that  the  vestibules  provided  are  carefully  managed,  and  that  they 
are  convenient  and  safe.  The  principles  generally  recognized  as 
fundamental  in  the  law  of  carriers  of- passengers  are  applicable 
to  these  new  appliances.  2  Hutshinson  on  Carriers,  §  927 ;  Bron- 
son  V.  Oakes.  76  Fed.  735,  22  C.  C.  A.  520;  Crandall  v,  M.,  St.  P.  & 
S.  S.  M.  Ry.,  96  Minn.  434, 105  N.  W.  185, 2  L.  R.  A.  (N.  S.)  645, 
1 13  Am.  St.  Rep.  653  ;  Sansom  v.  Southern  Ry.  Co.,  Ill  Fed.  887, 
50C.  C.A.  53;  Northern  Pac.  Ry.  Co.  v.  Adams,  116  Fed.  324, 
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54  C.  C.  A.  196;  4  Elliott  on  Railroads,  §  1589A. ;  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.  v.  Simpson,  87  Ark.  335,  112  S.  W.  875. 
The  degree  of  care  that  is  required  of  the  carrier  in  furnishing 
sound  and  safe  appliances  in  its  vestibuled  trains,  and  seeing 
to  it  that  those  appliances  are  kept  at  all  times  safe  and  sound 
while  its  trains  are  carrying  passengers,  is  not  one  of  ordinary 
care,  but  the  carrier  "is  bound  to  the  utmost  diligence  which 
human  skill  and  foresight  can  eflfect,  and  if  injury  occurs  by 
reason  of  the  slightest  omission  in  regard  to  the  highest  perfec- 
tion of  all  the  appliances  of  transportation,  or  the  mode  of 
management  at  the  time  the  damage  occurs,  the  carrier  is  re- 
sponsible." Georgia  v.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  34  Ark.  613.  In 
the  case  of  Pennsylvania  Company  v,  Roy,  102  U.  S.  451,  26 
L.  Ed.  141,  Mr.  Justice  Harlan,  in  speaking  of  the  degree  of 
care  that  is  required  of  the  carrier,  says :  "He  is  responsible  for 
injuries  received  by  passengers  in  the  course  of  their  transporta- 
tion which  might  have  been  avoided  or  guarded  against  by  the 
exercise  upon  his  part  of  extraordinary  vigilance  aided  by  the 
highest  skill;  and  this  caution  and  vigilance  must  necessarily  be 
extended  to  all  the  agencies  or  means  employed  by  the  carrier 
in  the  transportation  of  the  passenger.  Among  the  duties  resting 
upon  him  is  the  important  one  of  providing  cars  or  vehicles  ade- 
quate; that  is,  sufficiently  secure  as  to  strength  and  other  re- 
quisites for  the  safe  conveyance  of  passengers.  That  duty  the 
law  enforces  with  great  strictness.  For  the  slightest  negligence 
or  fault  in  this  regard,  from  which  injury  results  to  the  passenger, 
the  carrier  is  liable  in  damages."  It  is  the  duty  of  the  carrier 
not  only  to  provide  the  vehicles  which  are  thus  safe,  but  he  must 
use  the  same  vigilance  and  care  in  keeping  the  appliance  with 
which  such  vehicles  are  equipped  in  a  safe  and  suitable  condi- 
tion. 2  Hutchinson  on  Carriers,  §  911.     - 

One  of  the  chief  objects  of  a  vestibuled  train  is  to  furnish  to 
the  passenger  a  safe  and  convenient  way  of  passage  from  one  car 
to  another;  and,  in  order  for  such  passageway  to  be  safe,  ordi- 
nary prudence  demands  that  the  trapdoors  should  be  over  the 
steps.  It  was  not  only  the  duty  of  the  servants  of  the  defend- 
ant in  this  case  to  close  these  trapdoors,  but  it  was  their  further 
duty  to  exercise  the  highest  care  to  see  that  they  were  kept  in 
this  condition.  In  the  case  of  Wagoner  v.  Wabash  R.  Co.,  118 
Mo.  App.  239,  94  S.  W.  295,  the  majority  of  the  court  says: 
*'It  is  the  opinion  of  the  court  that  the  railroad  company  is  not 
only  answerable  for  the  negligent  acts  of  its  servants  in  opening 
the  vestibule  doors  and  permitting  the  same  to  remain  after 
having  been  opened  by  them,  but  it  is  responsible  as  well  for 
its  failure  to  exercise  a  high  degree  of  care,  to  the  end  that 
the  same  are  closed  and  the  vestibule  reasonably  safe  for  use, 
even  though  they  are  opened  by  others  than  the  defendant's  serv- 
ant." In  this  case  it  became  a  question  for  the  jury  to  determine 
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whether,  under  the  circumstances,  the  defendant  exercised  that 
high  degree  of  care  and  vigilance  in  closing  and  keeping  closed 
the  trapdoor  over  the  steps,  and  there  was  some  evidence  to  war- 
rant the  finding  that  such  high  degree  of  vigilance  and  care  was 
not  exercised  by  the  servants  of  the  defendant  in  charge  of  the 
train. 

It  was  not  a  negligent  act  for  the  plaintiflF  to  pass  from  one  car 
to  the  other.  He  had  a  right  to  assume  that  it  was  safe  to  so 
pass,  and  that  all  applications  were  in  order  and  proper  position. 
In  the  case  of  Bronson  v.  Oakes,  76  Fed.  735,  22  C.  C.  A.  520, 
Judge  Caldwell  said:  "The  presence  of  such  an  appliance  on  a 
train  is  a  proclamation  by  the  company  to  the  passenger  that  it 
has  provided  a  safe  means  of  passage  from  one  car  to  another 
and  an  invitation  for  him  to  use  it  as  his  convenience  or  necessity 
may  require."  Robinson  v.  United  States,  etc..  Society,  132  Mich. 
695,  94  N.  W.  211,  102  Am.  St.  Rep.  436.  All  that  was  required 
of  the  plaintiflF  in  going  from  one  car  to  the  other  was  to  exercise 
ordinary  care  and  prudence.  The  foregoing  presents  our  opinion 
relative  to  the  rules  of  law  that  are  applicable  to  the  facts  of  this 
case.  There  were  a  number  of  instructions  given  by  the  court 
at  the  request  of  the  plaintiff  to  which  the  defendant  objected, 
and  a  number  of  instructions  were  given  also  at  the  request  of 
the  defendant,  and  some  asked  by  it  were  refused  over  its  ob- 
jections; but  the  rulings  of  the  court  upon  these  instructions 
were  in  conformity  with  the  above  principles  of  law,  and  we 
therefore  find  no  prejudicial  error  in  any  rulings  of  the  court 
thereon. 

In  its  instruction  on  the  measure  of  damages  the  court  in- 
cluded as  an  element  of  damages  the  loss  of  time  of  plaintiff 
caused  by  the  injury.  Counsel  for  appellant  conbsnd  that  there 
was  no  evidence  as  to  the  value  or  amount  of  the  plaintiff's  earn- 
ing capacity,  and  therefore  no  testimony  upon  which  to  base  any 
damage  for  the  loss  of  his  time;  but  the  defendant  did  not  make 
in  the  lower  court  any  specific  objection  to  this  instruction,  but 
only  objected  generally.  In  addition  to  this,  the  evidence  showed 
that  the  plaintiff  on  account  of  the  injury  was  confined  to  his  bed 
and  room  for  four  weeks,  that  he  had  regular  employment,  which 
he  was  unable  to  attend  to  on  account  of  the  injury.  For  this 
loss  of  time  he  was  entitled  to  nominal  damages.  The  extent  of 
the  physical  pain  which  he  suffered  and  the  injury  which  he  re- 
ceived and  the  amount  of  his  physicians'  account  were  sufficient 
to  justify  a  much  larger  verdict  than  he  recovered.  We  do  not 
think  therefore  that  any  prejudicial  error  of  which  the  defendant 
can  now  complain  was  committed  by  the  court  by  giving  this 
instruction. 

Finding  no  prejudicial  errors  in  this  case,  the  judgment  is 
affirmed. 
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Illinois  Cent,  R.  Co.  v.  Daniels. 

(Supreme  Court  of  Mississippi,  Dec.  6,  1909.) 

[50  So.  Rep.  721.] 

Carriers — Carriage  of  Passengers — Protection  of  Passengers.*— A 
passenger  may  assume  that  the  carrier  has  exercised  the  highest 
degree  of  care  in  providing  for  his  safety,  and  whether  a  passenger, 
injured  by  the  failure  of  the  carrier  to  fulfill  its  duty  is  guilty  of  con- 
tributory negligence  depends  on  the  circumstances  surrounding  him 
at  the  time. 

Carriers — Carriage  of  Passengers — Protection  of  Passengers.!— A 
station  must  be  made  safe  for  a  passenger  coming  to  take  a  train. 

Carriers — Carriage  of  Passengers — ^Protection  of  Passengers4— It  is 
not  negligence  per  se  for  a  passenger  to  fail  to  stop,  look,  and  listen 
while  crossing  a  track  in  a  depot  to  take  passage  on  a  train  sched- 
uled to  step  there  at  the  very  time  he  crosses. 

Carriers — Carriage  of  Passengers — Protection  of  Passengers.*— .\ 
passenger,  while  going  to  the  depot  to  take  passage  on  a  train  sched- 
uled to  stop  there  at  the  very  instant,  may  assume  that  a  train  on  a 
parallel  track  will  not  be  running  in  excess  of  the  maximum  speed 
limit,  and  that  the  carrier  will  not  run  its  trains  over  the  parallel 
track  in  such  a  way  as  to  subject  him  to  unusual  danger. 

Carriers — Carriage  of  Passengers — Protection  of  Passengers4^ 
Whether  a  passenger,  killed  while  running  to  a  depot  to  catch  a 
passenger  train  by  being  struck  by  a  rapidly  moving  freight  train 
arriving  on  a  parallel  track  at  the  depot  at  the  instant  of  the  arrival 
of  the  passenger  train,  was  guilty  of  contributory  negligence,  must 
be  determined  from  the  standpoint  cf  whether  he  exercised  ordinary 
precaution  at  the  time,  in  view  of  the  circumstances  of  the  situation. 

Carriers — Carriage  of  Passengers — Protection  of  Passengers.)— A 
carrier  so  arranged  its  schedule  that  a  through  freight  running  at  the 
rate  of  &5  to  45  miles  an  hour  reached  the  depot  the  very  instant  a 
passenger  train  was  scheduled  to  arrive  there.  A  passenger,  desir- 
ing to  board  the  passenger  train,  on  hearing  the  whistle,  ran  toward  the 
depot  without  stopping,  looking,  or  listening  before  stepping  on  the 
track  on  which  the  freight  ran,  and  the  freight  struck  him.     Persons 

♦See  last  paragraph  of  last  foot-note  of  second  preceding  case. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  railroad  companies,  as  carriers  of  passengers,  for  injuries  result- 
ing from  defects  in  station  or  depot  premises,  see  foot-note  of  Mis- 
souri, etc.,  Ry.  Co.  v.  Criswell  (Tex.),  29  R.  R.  R.  673,  52  Am.  &  Eng. 
R.  Cas.,  N.  S.,  673,  where  all  those  preceding  it  are  collected. 

{For  the  authorities  in  this  series  on  the  subject  of  the  contributory 
negligence  of  passengers  in  crossing  tracks  between  depots  and  their 
trains,  see  sixth  foot-note  of  Dieckmann  v.  Chicago,  etc..  Ry.  Co. 
(Iowa),  32  R.  R.  R.  346,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  346;  fourth 
head-note  of  Chicago,  etc.,  Ry.  Co.  zf.  Stepp  (C.  C.  A.),  32  R.  R.  R- 
807,  55  Am.  &  Eng.  ^.  Cas.,  N.  S.,  207. 
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mho  amw  his  dagger  tuul«rtook  to  warn  him,  but  he  did  not  aildcflr- 
-•tand.     Held,  that  the  question  of  hts  contributory  negligence  was 
for  the  jury. 
Whitfield,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lincoln  County;  M.  H.  WiUctn- 
son,  Judge. 

Action  by  Julia  H.  Daniels  against  the  Illinois  Central  Ra9- 
road  Company.  From  a  judgment  for  plaintiff,  defendant  a^H 
peals.  Affirmed. 

Mayes  &  Longstreet,  for  appellant. 

//.  Cassedy,  J,  W.  Cassedy,  and  /.  N.  Yawn,  for  appellee. 

Mayes,  J.  Some  time  in  July,  1908,  Mrs.  Julia  H.  Daniels 
brought  suit  against  the  Illinois  Central  Railroad  Company  for 
the  negligent  killing  of  her  husband  on  the  4th  day  of  the  same 
month.  The  husband  was  killed  in  Bogue  Chitto,  an  incorporated 
town,  while  going  to  the  depot  of  the  railroad  company,  intend- 
ing to  take  passage  on  a  passenger  train  which  passed  through 
the  town  of  Brookhaven,  in  which  place  deceased  resided.  Some 
time  later  the  cause  came  on  for  trial,  resulting  in  a  verdict  in 
favor  of  Mrs.  Daniels  for  the  sum  of  $20,000,  and  from  this 
judgment  the  railroad  company  appeals.  In  the  determination 
of  this  cause  we  do  not  deem  it  necessary  to  pursue  all  the  various 
errors  assigned  by  counsel  for  appellant,  since  under  our  view 
many  of  them  are  not  involved  in  the  decision  of  the  case.  There 
is  no  serious  complaint  as  to  the  amount  of  the  verdict ;  it  seem- 
ing to  be  virtually  conceded  by  the  appealing  parties  that,  if  Mrs. 
Daniels  is  entitled  to  recover  at  all,  the  amount  is  not  excessive. 
We  shall  not  go  at  length  into  a  statement  of  the  facts,  but  a  short 
review  of  the  facts  is  necessary  in  order  that  the  case  may  be  , 
thoroughly  understood. 

The  case  made  by  the  record  is  substantially  as  follows,  viz.: 
On  the  4th  day  of  July,  1908,  the  deceased  purchased  a  round- 
trip  ticket  over  the  Illinois  Central  Railroad  from  Brookhaven 
to  Bogue  Chitto,  and  about  2  o'clock  in  the  afternoon  of  the  same 
day  boarded  a  south-bound  passenger  train  on  appellant's  line 
of  railway,  and  proceeded  to  Bogue  Chitto.  The  above  town 
is  a  regular  passenger  station  on  the  line  of  appellant's  railway 
where  all  local  passenger  trains  stop.  Being  a  town  within  the 
meaning  of  section  4043  of  the  Code  of  1906,  it  is  unlawful 
under  the  statute  for  any  train  to  run  through  same  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  the  penalty  for  a  violation 
of  this  section  being  that  any  railroad  company  which  violates 
same  shall  be  liable  for  any  damage,  or  injury,  which  may  be 
sustained  by  any  one,  whilst  the  train  is  running  through  the  town 
at  a  greater  rate  than  the  statute  allows.  It  is  thus  seen  that, 
if  this  statute  has  any  bearing  on  the  question  of  the  negligent 
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act  of  the  railroad  in  this  case,  the  facts  so  circumstance  it  as 
.  to  make  it  available  to  the  party  bringing  this  suit. .  After  reach- 
ing Bogue  Chitto,  the  deceased  remained  in  the  town  until  about 
8:30  p.  m.,  at  which  time  he  expected  to  take  a  local  passenger 
train  over  the  appellant's  line  back  to  his  home.    A  local  passen- 
ger train  going  north  to  Brookhaven  was  scheduled  to  stop  there 
at  that  hour.    It  appears  that  appellant's  line  is  double  tracked 
at  Bogue  Chitto ;  trains  bound  north  traveling  over  the  east  track, 
and  trains  bound  south  traveling  over  the  west  track.     To  the 
north  of  the  depot  in  Bogue  Chitto  there  is  a  cut  of  20  or  30 
feet,  by  which  the  view  in  that  direction  is  obstructed,  unless  one 
be  actually  on  the  track  and  looking  north.    The  cut  does  not  ex- 
tend to  the  south  of  the  depot,  and  one,  though  not  on  the  track, 
can  obtain  an  unobstructed  view  looking  south.     The  deceased 
was  on  the  west  side,  and  a  train  coming  into  Bog^e  Chitto  from 
the  south  may  be  seen  for  quite  a  distance  in  that  direction  by 
a  person  so  situated,  while  a  view  could  not  be  obtained  by  the 
same  person  looking  north.     As  the  time  approached  for  the 
arrival  of  the  train  on  which  deceased  intended  to  take  passage 
for  his  return  trip  to  Brookhaven,  he  was  standing  at  the  store 
of  a  Mr.  Zwirm  on  the  west  side  of  the  railway  and  about  160 
feet  from  the  depot,  and  at  a  point  where  he  could  not  see  a 
train  approaching  Bogue  Chitto  from  the   north  and  running 
south,  but  where  he  could  see  the  passenger  train  then  aproach- 
ing  the  depot  from  the  south.    When  the  passenger  train  coming 
from  the  south  blew  its  whistle  for  the  station,  deceased  left 
Zwirm's  store,  and  proceeded  towards  the  depot  in  a  trot,  having 
his  retun  trip  ticket  in  his  pocket,  and  intending  to  become  a 
passenger  on  that  train  to  Brookhaven.     In  order  to  reach  the 
passenger  train,  it  was  necessary  for  deceased  to  cross  the  west 
track  of  the  railway,  on  which  ran  all  south-bound  trains,  in  order 
to  get  across  on  the  east  track,  on  which  east  track  was  the  north- 
bound passenger  train.     At  the  very  instant  that  the  passenger 
train  was  approaching  the  Bogue  Chitto  depot  from  the  south 
on  the  east  track,  a  freight  train  was  also  approaching  the  dfepot 
from  the  north  on  a  parallel  track  on  the  west,  running  at  the 
furious  and  reckless  speed  of  from  25  to  45  miles  per  hour. 
Thus  it  is  that  the  railroad  company  had  so  arranged  its  schedule 
as  that  at  the  very  instant  a  passenger  train  was  scheduled  to 
stop  at  that  depot  for  the  purpose  of  loading  and  unloading  its 
human  freight  another  through  freight  train  was  scheduled  to 
pass  on  a  parallel  track  at  the  reckless  speed  of  25  to  45  miles 
per  hour.    Railroads  are  bound  by  those  things  which  are  matters 
of  common  knowledge,  just  like  others,  when  the  question  at 
issue  is  one  of  negligence.    It  is  common  knowledge  that,  upon 
the  approach  of  a  passenger  train,  persons  intending  to  become 
passengers  are  hurrying  from  every  direction  to  take  the  train, 
feeling  secure  in  the  belief  that  the  railroad  company  will  fulfill 
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its  duty  to  provide  for  their  safety  at  that  time,  and  not  negli- 
gently allow  to  be  done  those  things  which  virtually  amount  to 
the  setting  of^a  deathtrap.  Passengers  do  rely,  and  under  the 
law  have  a  right  to  rely  and  act,  upon  the  duty  of  the  railroad 
company  to  exercise  the  highest  degree  of  care  in  providing  for 
their  safety  in  going  to  take  the  train,  in  alighting  from  it,  and 
while  actually  en  route ;  and  whether  or  not  a  passenger  who  is 
injured  by  the  failure  of  the  company  to  fulfill  this  duty  is  guilty 
of  contributory  negligence  precluding  a  recovery  for  the  injury 
always  depends  on  the  facts  and  circumstances  surrounding  him 
at  the  time.  It  is  common  knowledge  that  parties  contemplating 
a  business  or  pleasure  trip  linger  until  forced  to  the  depot ;  busi- 
ness men  to  give  the  last  direction  about  business;  friends 
to  say  the  last  good-bye;  and  railroads  in  providing  for 
the  safety  of  their  passengers  must  consider  all  these  things. 
Thus,  the  deceased,  standing  at  the  store  of  Zwirm  160  feet  from 
the  depot,  beard  the  passenger  train  whistle,-  and  ran  towards  the 
depot  for  the  purpose  of  catching  this  train,  relying  on  the  duty 
of  the  railroad  at  such  time  and  such  place  to  provide  for  his 
safety ;  not  stopping,  looking,  or  listening  before  going  upon  the 
west  track,  but,  utterly  unconscious  of  his  danger,  was  caught 
by  the  south-bound  freight  on  the  parallel  track,  almost  the  in- 
stant that  he  reached  same,  and  hurled  to  his  death.  Can  the 
company  which  is  so  careless  of  the  safety  of  its  passengers  as 
to  arrange  for  a  schedule  that  places  a  through  freight,  running 
at  the  rate  of  25  to  45  miles  an  hour,  at  the  depot  at  the  very  in- 
stant that  a  passenger  train  is  scheduled  to  stop,  find  any  rule  of 
law  that  will  absolve  it  from  liability  under  these  circumstances  ? 
It  is  attempted  to  be  shown  that  one  or  two  persons,  seeing  the 
danger  of  deceased,  undertook  to  warn  him  of  same  and  would 
not  heed  them,  but  it  is  manifest  that  the  deceased  did  not  under- 
stand them,  and  did  not  understand  that  they  were  trying  to  call 
his  attention  to  the  approaching  freight  train.  It  is  again  sug- 
gested that  the  deceased  was  drinking  to  some  extent,  but,  even 
if  this  be  so,  it  is  certain  that  this  was  not  the  influential  cause 
of  his  death. 

The  particular  case  presented  by  this  record  is  not  one  which 
this  court  has  been  heretofore  called  on  to  decide.  It  is  but  fair 
to  state  that  it  can  hardly  be  doubted,  under  the  facts  of  this 
case,  but  that  deceased  failed  to  stop,  look,  or  listen  before  going 
upon  the  track  when  he  met  his  death,  and  it  may  also  be  stated 
that  the  facts  show  that,  if  he  had  stopped  or  looked,  it  would 
have  averted  the  accident,  as  in  either  case  he  would  have  dis- 
covered the  approaching  freight.  It  is  manifest,  however,  that 
deceased  did  not  know  of  the  danger  that  threatened  from  the 
approaching  freight,  and  was  not  therefore  taking  his  chances 
of  successful  escape  from  known  risk.  It  is  with  these  facts 
conceded  that  we  shall  discuss  this  case.     While  it  is  unques- 
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tlonablytrue  that  even  a  passenger  is  not  absolved  fnmi'^  xsat, 
it  is  equally  true  that  it  is  the  duty  of  the  railroad  company  to 
exercise  the  highest  degree  of  care  in  pro»viding,  for  the  safety 
of  a  passenger  going  to  tiie  depot  for  the  purpose  6f  boarding  its 
trains.  Therefore,  as  to  what  constitutes  negligence  on  the  part 
of  a  passenger  must  depend  upon  the  facts  and  circumstances 
at  the  time  of  the  injury.  This  duty  of  the  railroad  company 
is  so  imperative  at  the  very  time  that  a  passenger  train  is  scheduled 
to  arrive  that  it  justifies  a  passenger  in  assuming  that  this  hi^ 
duty  will  be  faithfully  performed.  The  duty  of  the  company  to 
■protect  its  passengers  is  so  imperative  and  may  be  so  relied  on 
as  not  to  make  an  act  done  by  a  passenger  negligent,  although 
it  might  be  negligence  in  one  not  holding  the  relation  of  passenger 
to  the  coimpany.  Arising  out  of  this  duty  on  the  part  of  the 
company  to  its  passengers,  and  this  relation  on  the  part  of  the 
passenger  to  the  railroad  company,  there  has  grown  up  an  im- 
portant exception  to  what  is  familiarly  known  as  the  stop,  look, 
and  listen  doctrine.  A  passenger  has  an  invitation  to  ccwne  to 
the  place  of  the  stoppage  of  the  trainsj  and,  being  so  invited,  that 
place  must  be  made  safe  for  him.  Let  it  be  remembered  that  in 
this  case  it  w^s  not  20  minutes  before  the  train  was  due  to  arrive 
that  deceased  went  upon  the  track,  but  it  was  at  the  very  instant 
of  the  arrival  of  his  train,  and  at  a  time  above  all  others  when 
the  duty  of  the  company  to  make  the  way  safe  for  him  was  at  its 
highest. 

In  the  case  of  Atchison,  Topeka  &  Santa  Fe  R.  R.  Co  v, 
Mary  M.  Shean,  18  Colo.  368,  33  Pac.  108,  20  L.  R.  A.  729,  the 
facts  showed  that  Thomas  Shean,  deceased,  was  a  passenger 
on  appellant's  cars.  While  on  the  train  as  a  passenger,  the  train 
arrived  at  a  little  eating  station  where  it  was  customary  for  the 
railroad  company  to  allow  its  passengers  to  get  their  meals. 
The  train  on  which  Shean  was  a  passenger  was  running  in  two 
sections,  and  Shean  was  on  the  first.  The  eating  house  was  on 
the  opposite  side  of  the  track  from  that  on  which  the  train  bear- 
ing Shean  stopped,  and,  in  order  to  reach  the  eating  house,  it 
was  necessary  for  Shean  to  cross  over  the  track.  While  passing 
diagonally  over  the  track,  the  second  section  came  in  on  another 
track,  running  at  a  rate  of  from  six  to  ten  miles  per  hour,  and 
Shean  was  killed.  It  was  shown  that  deceased  did  not  stop,  look, 
or  listen  before  crossing  the  track  when  he  was  killed,  but,  if  he 
had  looked,  he  could  have  seen  the  train  that  killed  him.  It  was 
contended,  under  these  circumstances,  that  the  railroad  company 
was  not  liable  because  of  the  contributory  negligence  of  the  de- 
ceased, but  the  court  sustained  the  liability  of  the  company,  and 
said :  "It  is  settled  that  a  passenger  on  a  railroad,  while  passing 
from  the  cars  to  the  depot  is  not  required  to  exercise  that  degree 
of  care  in  crossing  a  railroad  track  as  is  imposed  upon  other  per- 
sons, and  that  he  has  the  right  to  assume  that  the  company  will 
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discharge  its  duty  in  making  the  way  safe ;  and,  relying  on  this 
assumption,  may  neglect  precautions  that  are  ordinarily  imposed 
txpon  a  person  not  holding  that  relation ;  and  this  distinction  is  to 
T)c  taken  into  consideration  in  determining  the  propriety  of  his 
'Conduct    Under  all  the  facts  shown  in  evidence  and  the  circum- 
stances surrounding  the  accident,  whether  the  person  injured  was 
guilty  of  contributory  negligence  at  the  time  is  a  question  within 
the  province  of  the  jury  to  decide,  and  one  that  the  tourt  cannot 
rightfully  take  from  them."  In  the  case  of  Pennsylvania  Com- 
pany V,  Nellie  Keane,  AdmV,  41  111.  App.  317,  it  was  shown  that 
the  party  killed  rushed  out  of  a  little  station  near  Thirty-Seventfi 
street  in  Chicago  for  the  purpose  of  taking  a  train  on  appellant's 
line.    It  was  about  6  o^clock  in  the  morning,  and  dark  and  rainy. 
In  so  doing  it  was  necessary  to  cross  a  parallel  track  of  the  com- 
pany's line  upon  which  was  running  another  train  of  the  same 
'company  at  a  rate  of  speed  variously  estimated  at  from  10  to  20 
miles  an  hour,  and  this  train  killed  the  party  for  whose  death  the 
suit  for  damages  was  instituted.    It  was  not  shown  that  deceased 
stopped,  looked,  or  listened  before  going  upon  the  parallel  track, 
and  the  court  said :    "It  is  insisted  by  appellant  that  the  deceased 
failed  to  look  out  or  watch  for  the  train  coming  from  the  south, 
and  that  this  was  such  negligence  upon  his  part  as  will  preclude  a 
recovery  in  this  case.    Undoubtedly,  it  is  ordinarily  the  duty  of  a 
person  about  to  cross  a  railroad  track  to  watch  for  approaching 
trains;  but  a  person  about  to  take  a  train  standing  at  a  station 
waiting  to  receive  passengers,  and  one  alighting  from  a  train  that 
has  just  arrived,  have  a  right  to  presume  that  the  trains  will  be  so 
run  and  the  road  so  operated  that  such  track  may  be  passed  in 
safety.    A  passenger  under  such  circumstances  is  justified  in  as- 
suming that  the  company  has  exercised  such  care  and  so  regulated 
its  trains  that  the  road  will  be  free  and  safe  for  him  to  pass  over." 
In  the  case  of  Warner  v,  B.  &  O.  R.  R.  Co.,  168  U.  S.  346,  18 
Sup.  Ct.  70,  42  L.  Ed.  491,  it  is  said :    "The  duty  owing  by  a  rail- 
road company  to  a  passenger,  actually  or  constructively  in  its  care, 
is  of  such  a  character  that  the  rules  of  law  regulating  the  conduct 
of  a  traveler  upon  the  highway  when  about  to  cross  and  the  tres- 
passer who  ventures  upon  the  tracks  of  a  railroad  company  are 
not  a  proper  criterion  by  which  to  determine  whether  or  not 
a  passenger  who  sustains-  injury  in  going  upon  the  track  of  the 
railroad  was  guilty  of  contributory  negligence.    A  railroad  com- 
pany owes  to  one  standing  towards  it  in  the  relation  of  a  passenger 
a  different  and  higher  degree  of  care  from  that  which  is  due  to 
mere  trespassers  or  strangers,  and  it  is  conversely  equally  true 
that  the  passenger  under  given  conditions  has  a  right  to  rely  upon 
the  exercise  by  the  road  of  care,  and  the  question  of  whether  or 
not  he  is  negligent  under  all  circumstances  must  be  determined  on 
due  consideration  of  the  obligations  of  both  the  company  and  the 
■passenger.    *    *    ♦   Whilst 'it  is  true,  as  was  said  in  Terry  t;. 
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Jewett,  supra  (78  N.  Y.  338),  that  such  impKed  invitation  would 
not  absolve  a  passenger  from  the  duty  to  exercise  care  and  cau- 
tion in  avoiding  danger,  nevertheless  it  certainly  would  justify 
him  in  assuming  that  in  holding  out  the  invitation  to  board  the 
train  the  corporation  had  not  so  arranged  its  business  as  to  expose 
him  to  the  hazard  of  danger  to  life  and  limb  unless  he  exercised 
the  very  highest  degree  of  care  and  caution.  The  railroad  under 
such  circumstances,  in  giving  the  invitation,  must  necessarily  be 
presumed  to  have  taken  into  view  the  state  of  mind  and  of  con- 
duct which  would  be  engendered  by  the  invitation,  and  the  pas- 
senger, on  the  other  hand,  would  have  a  right  to  presume  that  in 
giving  the  invitation  the  railroad  itself  had  arranged  foi 
the  operation  of  its  trains  with  proper  care.  The  doctrine  finds  a 
very  clear  expression  in  a  passage  in  the  opinion  in  the  Terry 
Case,  already  referred  to,  where  it  was  said  (page  342)  :  "It  may 
be  assumed  that  a  railroad  corporation,  in  the  exercise  of  ordinary 
care,  so  regulates  the  running  of  its  trains  that  the  road  is  free 
from  interruption  or  obstruction  where  passenger  trains  stop  at 
a  station  to  receive  and  deliver  passengers.  Any  other  system 
would  be  dangerous  to  human  life,  and  impose  great  risks  upon 
those  who  might  have  occasion  to  travel  on  the  railroad." 

In  the  case  of  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Stepp,  164  Fed. 
792,  90  C.  C.  A.  438,  the  court  said :  "It  is  now  settled  rule  of  the 
federal  courts  that  passengers  using  station  premises  for  the  pur- 
pose of  taking  or  leaving  trains  have  a  right  to  assume  that  the 
place  is  one  of  safety,  and  to  act  upon  that  assumption.  While 
they  are  not  absolved  from  all  care,  they  are  not  required  to  ex- 
ercise that  high  degree  of  care  which  the  law  imposes  upon  trav- 
elers when  approaching  the  intersection  of  a  highway  and  a 
railroad.  The  traveler  upon  the  highway  has  no  right  to  assume 
that  the  railroad  is  a  place  of  safety,  or  that  trains  will  not  be  run 
over  it  while  he  is  attempting  to  pass.  On  the  contrary,  the  rule 
has  been  repeatedly  declared  that  such  a  crossing  is  a  place  of 
danger,  and  that  the  traveler  must  approach  it  with  the  knowledge 
that  the  company  may  at  any  time  be  moving  trains  over  its  road. 
This  is  the  ground  of  the  difference  between  the  rule  as  to  a  pas- 
senger while  upon  station  grounds  and  a  traveler  upon  the  high- 
way. The  one  has  the  right  to  believe  that  the  place  which  he  is 
using  is  one  of  safety,  while  the  other  is  bound  to  know  that  the 
place  which  he  is  approaching  is  one  of  imminent  danger.  Upon 
the  basis  of  this  difference  the  rule  is  now  firmly  established  that 
a  passenger,  before  crossing  a  track  while  taking  or  leaving  a 
train,  is  not  required,  as  a  matter  of  law,  to  look  and  listen  for  ap- 
proaching trains.  He  is  simply  required  to  exercise  reasonable 
care  in  the  light  of  all  the  circumstances  existing  at  the  time,  and 
whether  he  exercises  that  care  is  a  question  of  fact  for  the  jur>'." 
To  the  same  effect  is  the  case  of  Chesapeake  &  O.  Ry.  Co.  r. 
King,  99  Fed.  251,  40  C.  C.  A.  432,  49  L.  R.  A.  102,  and  Chatta- 
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nopga  Ry.  Co.  v.  Downs,^  106  Fed.  641,  45  C.  C.  A.  511.  The 
principle  of  law  announced  by  the  above  authorities  is  just  and 
Ic^cal,  and  we  have  no  hesitancy  in  holding  that  it  is  not  negli- 
gence per  se  for  a  passenger  to  fail  to  stop,  look,  and  listen  while 
going  to  the  depot  of  a  railroiad  company  to  take  passage  on  one 
of  its  trains  scheduled  to  stop  at  the  station  at  the  very  instant 
that  he  goes  there.  In  view  of  the  law  as  stated  above,  let  us  see  if 
the  jury  were  properly  instructed  with  reference  to  it.  By  the 
fourth  instruction  given  for  plaintiff,  the  jury  are  told  that  de- 
ceased  had  a  right  to  assume  that  the  train  on  the  parallel  track 
would  not  be  running  over  six  miles  per  hour  past  the  depot  at 
Bogue  Chitto,  and,  further,  that  deceased  had  a  right  to  presume 
that  the  railroad  company  wo^uld  not  run  its  trains  over  its  parallel 
track  in  such  way  as  to  subject  him  to  unusual  hazard  or  danger 
at  the  station ;  that  deceased  was  not  required  to  stop,  look,  and 
listen  before  crossing  the  west  track ;  that,  if  the  jury  believed 
from  the  evidjsnce  that  deceased  did  not  stop,  look,  and  listen,  this 
fact  alone  did  not  make  him  guilty  of  contributory  negligence  if 
the  jury  believed  that  under  the  circumstances  deceased  did  act  as 
an  ordinarily  prudent  man  would  act  in  guarding  himself  against 
injury.  The  practical  effect  of  the  fifth  instruction  given  for 
plaintiff  is  to  tell  the  jury  that  they  must  determine  whether  de- 
ceased was  guilty  of  contributory  negligence  or  not  from  the 
standpoint  of  whether  or  not  he  was  in  the  exercise  of  ordinary 
precaution  at  the  time  of  his  death,  in  view  of  the  circumstances 
of  his  situation  at  the  time.  The  sixth  instruction  is  practically 
the  same.  After  a  most  careful  examination  of  all  the  instruc- 
tions for  plaintiff,  we  can  find  no  error  in  any  of  them  in  so  far 
as  they  relate  to  the  application  of  the  law  to  the  facts  of  this  case 
as  bearing  upon  the  question  of  negligence.  The  instructions  are 
Hrawn  with  much  care  and  skill.  The  instructions  are  a  literal 
application  of  the  law  to  the  facts  of  this  case,  on  the  question  of 
negligence,  within  the  well-stated  rule  to  be  found  in  the  case  of 
Terry  v.  Jewett,  which  rule  we  can  do  no  better  than  to  restate 
here.  Thus  it  is  said  in  the  Terry  v.  Jewett  Case,  supra :  "There 
is  a  difference  between  the  care  and  caution  demanded  in  cros^^ingf 
a  railroad  track  on  a  highway  and  in  crossing  while  at  a  depot  of  a 
railroad  company  to  reach  the  cars.  No  absolute  rule  can  be  laid 
down  to  govern  the  passenger  in  the  latter  case  under  all  circum- 
stances. While  a  passenger  has  a  right  to  pass  from  the  depot  to 
the  train  on  which  such  passenger  intends  to  travel,  and  the  com- 
pany should  furnish  reasonable  and  adequate  protection  against 
accident  in  the  enjoyment  of  this  privilege,  the  passenger  is  bound 
to  exercise  proper  care,  prudence,  and  caution  in  avoiding  danger. 
The  degree  of  care  and  caution  must  be  governed  in  all  cases  by 
the  extent  of  the  peril  to  be  encountered  and  the  circumstances 
attending  the  exposure." 
In  view  of  what  we  have  said  above,  we  do  not  deem  it  neces- 
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6ary  to  pursue  the  refused  instruction  of  defendant  at  «ny.gmt 
length.  It  was  not  error  on  part  of  the  court,  under  the  faets 
of  this  case,  to  refuse  instruction  No.  6  asked  for  by  defendant 
It  embodied  the  stop,  look,  and  listen  doctrine,  which  had  been 
pressed  to  its  fullest  limit  in  instnictiolh  No.  14,  given  for  defend- 
ant If  instruction  No.  6  had  simply  told  the  jury  that  if  they 
believed  from  the  evidence  that  deceased  was  warned  not  to  go 
upon  the  parallel  track  when  he  was  killed  bg^aii^e  of  the  ap- 
proaching frei^t  train,  and  the  danger  incident  thereto,  and  that 
he  understood,  or  ought  to  have  understood,  and  refused  to  heed 
that  warning,  he  was  guilty  of  contributory  negligence,  it  would 
have  been  improper  to  refuse  it ;  but  the  instruction  makes  the 
contributory  negligence  depend  upon  whether  •  or  not  deceased 
stopped,  looked,  and  listened  before  going  upon  the  track  without 
reference  to  anything  else,  and  such  is  not  the  law.  Counsel  for 
appellant  cite  the  case  of  Railroad  Co.  v.  Crodcett,  78  Miss.  407, 
29  South.  162,  in  support  of  the  contention  that  deceased  was 
guilty  of  contributory  negligence,  but  the  facts  of  that  case  make 
a  very  different  case  from  the  one  now  on  trial.  In  the  Crockett 
Case  it  was  shown  that  the  party  injured  was  a  lad  of  over  14 
years  of  age.  There  was  a  freight  train  approaching  a  switch 
which  he  saw  and  knew  to  be  approaching;  yet,  with  tids  knowl- 
edge, he  walked  upon  the  side  track  in  front  of  the  train  and  was 
injured.  In  a  suit  subsequently  instituted  against  the  railroad  for 
the  injury,  it  was  attempted  to  be  shown  in  justification  of  die 
act  that  it  was  the  custom  of  the  train  to  stop  at  this  switch  before 
entering  same,  but  the  court  held  that  the  boy  was  guilty  of  con- 
tributory negligence  under  the  facts  above  stated.  It  was  not 
shown  in  the  above  case  that  there  was  a  depot  at  the  place  where 
the  boy  was  injured;  it  is  not  shown  that  there  was  a  passenger 
train  then  due  at  that  point  on  which  the  injured  party  intended 
to  take  passage ;  it  is  not  shown  that  the  train  by  which  he  was 
injured  was  running  at  an  unlawful  rate  of  speed — ^and  all  these 
things  do  appear  in  the  case  now  under  consideration.  The  case 
on  trial  is  not  at  all  similar  in  its  facts  to  the  Crockett  Case,  supra. 
Again,  counsel  for  appellant  arg^e  that  because  deceased  did  not 
stop,  look,  and  listen  he  was  guilty  of  contributory  negligence  un- 
der the  rule  announced  in  the  cases  of  Murdock  v.  Railroad  Co.. 
77  Miss.  487,  29  South.  25,  and  Jackson  v.  Railroad  Co..  89 
Miss.  32,  42  South.  236,  but  we  have  shown  that  the  rule  declared 
by  the  two  above  cases  has  no  application  to  the  case  now  before 
the  court.  Thus  in  the  Murdock  Case,  77  Miss.  487,  29  South.  25, 
the  injured  party  was  engaged  in  passing  through  an  open  rail- 
road yard  on  some  business  of  his  own,  and  undertook  to  pass 
between  two  cars  of  a  standing  freight  train  already  coupled  to- 
gether, and  while  an  engine  was  approaching  for  the  purpose  of 
moving  the  train,  and  while  so  doing,  was  injured  by  reason  of  the 
fact  that  nine  other  cars  had  been  rapidly  and  violently  pushed 
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against   the  cars  that  the  injured  party  was  attempting  to  pass 
over,  and  the  court  held  that  the  injured  party  was  guilty  of  con- 
tributory negligence.   The  Jackson  Case,  89  Miss.  32,  42  South. 
236,  falls  within  the  ordinary  railroad  crossing  cases,  and,  as  we 
have  seen,  has  no  application  here.    Under  the  facts,  as  shown 
by  the  declaration,  one  W.  R.  Jackson  was  driving  home  on  a 
public  highway  which  crossed  the  railroad  track,  and,  without 
stopping,  looking,  or  listening,  went  upon  the  railroad,  and  was 
killed  by  a  passenger  train.    It  was  shown  that  the  track  was  per- 
fectly straight  for  a  mile  and  a  half  in  the  direction  from  which 
the  train  was  coming,  and  that  Jackson  had  an  unobstructed  view 
for  about  that  distance.    Had  he  stopped,  looked,  or  listened, 
the  accident  could  not  have  happened,  and  the  court  held  in  this 
case,  under  the  facts  there  under  consideration,  that  it  was  Jack- 
son s  duty  to  do  one  of  the  three  things.   Had  Jackson  stopped, 
the  train  would  have  passed  harmlessly  by;  had  he  looked,  he 
must  have  seen;  had  he  listened,  he  must  have  heard. 

If  it  be  conceded  that  minor  error  was  committed  in  the 
giving  of  the  first  instruction  for  plaintiff,  the  error  is  not  suffi- 
ciently grave  to  warrant  a  reversal.  The  amount  of  the  judg- 
ment is  amply  supported  by  the  evidence,  and,  indeed,  had  the 
juiy  returned  larger  verdict,  it  would  not  have  been  disturbed 
on  the  fact  of  this  case. 

Affirmed. 
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(Supreme  Court  of  Illinois,  Dec.  22,  1909.) 
[99   N.   W.   Rep.  235.] 

Carriers — Street  Railroads — Injury  to  Passenger — Contributory 
Negligence — Standing  on  Footboard.* — Where  a  street  car  is  crowded, 
and  there  are  no  vacant  seats,  standing  on  the  footboard  is  not,  of 
itself,  negligence  on  the  part  of  a  passenger. 

Carriers — Street  Railroads — Injury  to  Passenger — Contributory 
Negligence. — If  standing  on  the  footboard  of  a  street  car  is  an  act 
of  carelessness  .on  the  part  of  a  passenger,  or  there  is  a  failure  to  ex- 
ercise such  care  as  persons  of  ordinary  prudence  would  exercise  in 
the  same  position,  the  passenger  cannot  recover  for  injuries. 

Carriers — Street  Railroads — Standing  on  Footboard — Care  Required 
of  Carrier.! — A  street  railroad  accepting  one  as  a  passenger  on  the 
footboard  of  the  car  is  bound  to  exercise  towards  him  the  high  degree 
of  care  required  of  carriers  of  passengers. 

Trial — Direction  of  Verdict. — On  a  motion  to  direct  a  verdict  for 
defendant,  plaintiff  is  entitled  to  the  benefit  of  all  evidence  favorable 
to  him,  whether  produced  by  him  or  by  defendant. 

Carriers — Street  Railroads — Collision  with  Vehicle — Injuries  to 
Passenger — Direction  of  Verdict.^— In  a  street  car  passenger's  action 
for  injuries  in  a  collision  between  the  car  and  a  vehicle,  the  refusal 
to  direct  a  verdict  for  defendant  held  not  error  under  the  evidence. 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  street  car  passenger  to  ride  on  the  run- 
ning board,  see  first  foot-note  of  Egan  v.  Old  Colony  St.  Ry.  Co. 
(Mass.),  23  R.  R.  R.  406,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  406;  Harding 
V.  Philadelphia  Rapid  Transit  Co.  (Pa.),  26  R.  R.  R.  234,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  234. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers  as  affected  by  the  fact  that 
the  passenger  is  riding  in  a  dangerous  place  or  position,  see  Hunt 
V.  Boston  Elev.  Ry.  Co.  (Mass.),  32  R.  R.  R.  182,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  182  (liability  where  person  permitted  to  stand  on  plat- 
form of  car  on  elevated  street  railway  placed  her  hand  on  door  casing 
to  save  herself  from  being  thrown  as  car  passed  a  curve,  and  her 
hand  was  injured  by  the  door  coming  out  of  its  socket  and  striking 
it,  there  being  no  evidence  of  negligence  on  part  of  trainmen);  Ver- 
rone  v.  Rhode  Island  Sub.  Ry.  Co.  (R.  I.),  21  R.  R.  R.  685,  44  Am. 
&  Eng.  R.  Cas.,  N.  S.,  685  (care  due  passenger  obliged  to  ride  ^n 
running  board  of  crowded  street  car);  Hinckley  v.  City  of  Danbury 
(Conn.),  30  R.  R.  R.  652,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  652  (general 
rule  as  to  care  due  passenger  on  running  board);  Gregory  v.  Elmira, 
etc.,  R.  Co.  (N.  Y.),  27  R.  R.  R.  302,  50  Am.  &  Eng.  R.  Cas.,  N.  S.. 
302  (care  due  passenger  struck  by  car  on  other  track  while  riding  on 
running  board  of  crowded  street  car) ;  Illinois  Cent.  R.  Co.  v.  Cotter 
(Ky.),  27  R.  R.  R.  141,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  141  (care  due 

£erson  with  ticket  when  attempting  to  board  rapidly  moving  train); 
rouisville  &  N.  R.  Co.  v.  Church  (Ala.),  30  R.  R.  R.  168,  53  Am.  & 
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Trial— Motion  to  Strike  Out— Answer  Not  Responsive  to  Question. 

— WTicre  ^n  answer  is  not  responsive  to  the  question,  it  is  the  duty 
of  the  court  to  strike  it  out,  on  motion. 

Witnesses — Impeachment — Contradictory  Testimony  at  Former 
TriaL — In  order  to  impeach  a  witness,  the  examining  party  can  prove 
the  contradictory  statement  of  a  witness  at  a  former  trial  and  lay 
the  foundation  by  questioning  the  witness,  and  it  was  not  necessary 
to  repeat  the  question  propounded  and  the  answer  at  a  former  trial. 

Appeal  from  Branch  Appellate  Court,  First  District,  on  Appeal 
from  Superior  Court,  Cook  County;  Theodore  Brentano,  Judge. 

Action  by  John  M.  Math,  as  administrator,  etc.,  against  the 
Chicago  City  Railway  Company.  A  judgment  for  plaintiflF  was 
affinned  by  the  Branch  Appellate  Court  for  the  First  District,  and 
defendant  appeals.    Reversed  and  remanded. 

See,  also,  114  111.  App.  350. 

John  E.  Kchoe,  and  C.  Le  Roy  Broivn,  for  appellant. 
Charles  M,  Foell,  Marznn  E.  Bamhart,  and  Earl  /.  Walker ^  for 
appellee. 

Cartwright,  J.  John  B.  Math,  administrator  of  the  estate  of 
Charles  A.  Rietzl,  deceased,  sued  the  Chicago  City  Railway  Com- 

Eng.  R.  Cas.,  N.  S.,  168  (certain  instruction  as  to  degree  of  care  due 
from  railroad  to  passengers  in  Pullman  sleeping  car  was  not  erro- 
neous); Cramer  ,v.  Brooklyn  Heights  R.  Co.  (N.  Y.),  27  R.  R.  R. 
251,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  251  (special  care  to  prevent  pas- 
sengers on  running  board  of  street  car  from  being  struck  by  struct- 
ure near  track,  when  required);  Sanderson  v.  Boston  Elev.  Ry.  Co. 
(Mass.),  22  R.  R.  R  857,  45  Am.  &  Eng.  R  Cas.,  N.  S.,  857  (where 
street  car  passenger  was,  without  negligence  on  part  of  carrier, 
knocked  from  running  board  and  a  fellow  passenger,  in  a  collision 
with  him  was  knocked  off  and  injured,  the  fellow  passenger  could 
not  recover  against  carrier);  La  Barge  v.  Union  Elec.  Co.  (Iowa.), 
30  R.  R.  R.  298,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  298  (where  street  cars 
are  so  loaded  as  to  fill  the  standing  room,  inside  and  foot-board  out- 
side, care  of  the  passengers'  safety  must  be  proportionate  to  the 
dangers  to  which  they  are  exposed);  Halverson  v.  Seattle  Elec.  Co. 
(Wash.),  13  R.  R.  R.  282,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  282  (care 
due  street  car  passengers  not  provided  with  seats);  Parks  v,  St. 
Louis  &  S.  Ry.  Co.  (Mo.),  14  R.  R.  R.  387,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  387  (care  due  street  railway  passenger  riding  on  steps);  Au- 
gusta, etc.,  Co.  V,  Smith  (Ga.),  15  R.  R.  R  16,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  16  (degree  of  care  due  passenger  riding  in  dangerous  place); 
Birmingham,  etc.,  Co.  v.  Bynum  (Ala.),  13  R.  R  R.  683,  36  Am.  & 
Eng.  R.  Cas.,  N.  S.,  683  (degree  of  care  due  street  car  passenger 
riding  in  dangerous  position). 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  with  respect  to  passengers  on  freight  trains,  see 
foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Gosnell  (Okl.),  32  R.  R.  R. 
587,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  587;  second  foot-note  of  Campbell 
V.  Duluth  &  N.  E.  R.  Co.  (Minn.),  32  R  R.  R.  490,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  490. 
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paay  and  Joseph  Stockton  &  Co.,  corporations,  in  the  supericr 
court  of  Cook  county,  to  recover  damages  sustained  by  the  father 
and  mother  of  said  Rietzl  by  his  death.  The  declaration  alleged: 
That  Rietzl  was  a  passenger  on  a  street  car  of  the  Chicago 
City  Railway  Company;  that  said  company  negligently  managed 
and  controlled  the  car  and  operated  it  at  a  careless  and  reckless 
rate  of  speed,  and  Joseph  Stockton  &  Co.,  so  carelessly  managed, 
drove,  and  controlled  its  team  of  horses  hitched  to  a  wagon  that 
the  wagon  and  car  collided;  that  Rietzl  was  caught  between  the 
cair  and  the  wagon  and  was  knocked  from  the  car  to  the  ground 
and  injured;  and  that  he  died  as  a  result  of  such  injuries.  The 
defendants  pleaded  not  guilty,  and  on  a  trial  the  jury  found 
Joseph  Stockton  &  Co.,  not  guilty  and  the  Chicago  City  Railway 
Company  guilty  and  assessed  damages  against  the  latter.  Xo 
judgment  was  entered  on  the  verdict  as  to  Joseph  Stockton  & 
Co.,  and  nothing  further  was  done  as  to  that  defendant;  but  there 
was  judgment  on  the  verdict  against  the  Chicago  City  Railway 
Company,  which  was  reversed  by  the  Appellate  Court  for  the 
First  District.  The  case  was  tried  against  the  railway  company 
as  sole  defendant,  resulting  in  a  verdict  of  guilty,  fixing  the  dam- 
ages at  $5,000.  Judgment  was  entered  on  the  verdict,  and  the 
Branch  Appellate  Court  for  the  First  District  affirmed  the  judg- 
ment, and  the  record  has  been  brought  to  this  court  by  further 
appeal.  At  the  close  of  the  evidence,  the  defendant  asked  the 
court  to  direct  a  verdict  of  not  guilty,  which  the  court  refused  to 
dd. 

The  following  facts  were  proved  and  not  disputed:  The  de- 
fendant has  double  street  car  tracks  in  Clark  street,  which  are 
laid  at  the  west  side  of  the  street,  from  Fifteenth  street  north 
to  Twelfth  street,  close  to  a  high  brick  wall,  and  the  east  track 
is  for  north-bound  cars.  There  are  no  street  interesections  be- 
tween Sixteenth  and  Twelfth  streets,  and  the  only  street  com- 
ing into  Clark  street  from  the  east  is  Fourteenth  street,  which 
does  not  cross  Clark  street.  The  accident  occurred  on  Clark 
street  a  little  south  of  Fourteenth  street.  Where  that  street 
comes  into  Clark  street,  the  southeast  corner  is  occupied  by  the 
Erie  Railway  Freight  office,  which  comes  up  to  the  building  line 
for  about  50  feet  south  from  the  comer,  and  from  that  point 
there  is  a  jog  in  the  building  eastward  of  25  feet  to  the  freight 
house.  The  car  tracks  being  on  the  west  side  of  the  street,  there 
is  an  open  roadway  18  feet  wide  between  the  tracks  and  the  curb, 
and  opposite  the  freight  house  there  is  an  open  paved  space  con- 
nected with  the  roadway.  At  about  1  o'clock  in  the  daytime  of  a 
clear  hot  day  a  car  of  the  defendant  was  coming  north  toward 
that  corner.  It  was  an  open  summer  car,  with  seats  extending 
clear  across  and  no  aisle  in  the  center,  and  the  seats  were  reached 
by  stepping  up  on  the  footboard.  Rietzl,  who  was  14  years  old, 
and  a  companion  of  about  the  same  age,  got  on  the  street  car  at 
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Twenty-Fourth  place  and  stood  on  the  footboaird  on  the  east 
side.  Their  fares  were  paid  by  Rietzl,  and  the  conductor  at 
that  time  requested  then  to  step  inside  the  car  and  take  seats ; 
but  they  made  no  reply  and  did  not  do  so.  As  the  car  was  ap- 
proaching Fourteenth  street,  a  team  of  horses  of  Joseph  Stock- 
ton &  Co.  drawing  a  stake  truck  wagon  came  into  Clark  from 
Fourteenth  street  and  turned  south,  going  to  a  door  in  the  freight 
house  some  distance  south  of  the  comer.  The  truck  was  empty, 
and  the  team  came  along  on  a  trot.  As  the  team  turned  into 
Clark  street,  the  car  was  about  240  feet  south  of  it,  and  the 
car  continued  to  run  at  the  usual  rate  of  speed  until  there  was  a 
collision.  The  boys  had  been  standing  on  the  footboard  all  the 
way  from  Twenty-Fourth  place,  and  Rietzl  stood  at  a  post  at 
the  end  of  the  fourth  seat  from  the  front  of  the  car  and  his 
companion  was  a  little  further  back.  The  boys  were  both  knocked 
from  the  footboard  by  the  rear  end  of  the  truck  wagon,  and 
Rietzl  died. 

The  disputed  questions  of  fact  were:  Whether  there  were 
vacant  seats  on  the  car  when  the  boys  got  on  the  footboard 
or  afterward;  whether  they  were  moving  back  and  forward  or 
giving  any  attention  to  their  surroundings ;  and  whether  the  team 
was  in  front  of  the  car  as  they  appr6ached  each  other,  or  the 
truck  was  at  a  safe  distance  east  of  the  railroad  track  and  the 
team  suddenly  turned  to  the  east  and  the  wheels  slid  around  so 
as  to  bring  the  rear  of  the  truck  in  contact  with  the  car.  The 
plaintiff's  theory  was:  That  there  were  no  seats  on  the  car; 
that  the  team,  in  coming  into  Clark  street,  crossed  the  open 
space  of  18  feet  of  roadway  so  that  the  west  wheels  of  the 
wagon  were  over  the  east  rail  of  the  track ;  that  the  motorman 
was  guilty  of  negligence  in  not  stopping  the  car ;  that  the  driver 
of  the  truck  wagon  attempted  to  turn  out  to  the  east,  and  his 
team  was  headed  south  east  toward  the  freight  house  and  had 
not  cleared  the  track  when  the  car  struck  the  wagon.  The  boy 
who  was  with  Rietzl  testified  that  the  front  part  of  the  car  was 
crowded,  but  he  did  not  turn  around  and  look  in  the  rear.  A 
woman  said  that  she  sat  in  the  third  seat  form  the  rear,  and  her 
husband  sat  beside  her  with  their  little  boy  on  his  lap,  and  their 
little  girl  sat  on  the  suit  case  at  their  feet;  but  she  did  not  re- 
member whether  there  were  any  unoccupied  seats  on  the  car.  A 
passenger  who  got  on  at  Thirtieth  street  said  that  the  car  was 
then  filled  so  that  he  and  his  companion  were  separated  and  took 
different  seats,  and  the  car  was  filled  all  the  way  down;  and 
another  passenger  who  got  on  at  Fifty-Fifth  street  said  he 
thought  the  seats  were  occupied,  but  was  not  sure.  W.  Fletcher, 
a  witness,  again  mentioned  hereafter,  said  that  he  got  on  the 
car  at  Archer  avenue,  and  there  were  then  no  unoccupied  seats ; 
but  a  man  got  off  at  Sixteenth  street  and  he  took  the  vacated 
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seat.  On  the  other  hand,  five  witnesses  who  were  passengers 
testified  that  there  were  vacant  seats  in  the  car,  and  three  of  them, 
one  of  whom  sat  near  the  rear  of  the  car  and  the  others  near 
the  front,  testified  that  the  seats  in  which  they  sat  were  not  full. 
The  conductor  testified  that  there  were  five  or  six  seats  from 
the  middle  to  the  front  of  the  car. 

On  the  question  of  negligence  of  the  motorman,  the  witness 
W.  Fletcher  testified:  That  from  the  time  he  saw  the  team 
coming  out  of  Fourteenth  street  he  looked  at  the  team  the  whole 
time  and  did  not  lose  track  of  tbem;  that  the  west  wheels  of 
the  truck  were  over  the  east  rail  of  the  track;  that  the  first 
thing  that  struck  the  wagon  was  the  metal  dashboard  on  the  front 
of  the  car  giving  a  sort  of  click,  and  then  the  rear  of  the  truck 
struck  the  post  on  the  side;  and  that  when  the  car  collided 
with  the  wagon  the  team  of  horses  were  at  an  angle  of  45 
degrees,  facing  southeast.  The  teamster  said  that  he  pulled  over 
to  the  east  side,  and  that  the  front  wheel  caught  in  the  rail, 
and  the  right  hind  wheel  followed  up  the  front  wheel,  and  in 
pulling  out  to  avoid  the  car  the  hind  stake  of  the  hind  end  of 
the  wagon  struck  the  car.  A  witness  for  plaintiff,  sitting  in  a 
window  of  the  freight  office,  said  that  the  west  wheels  of  the 
wagon  were  in  the  east  rail  of  the  track,  that  the  teamster  turned 
out,  and  the  wagon  struck  the  car  somewhere  near  the  forward 
part  but  not  in  front  of  the  car.  He  was  positive  that  the  hind 
end  of  the  wagon  came  in  contact  with  the  side  of  the  car 
and  said  it  did  not  strike  the  front  of  it  at  all.  A  passenger 
thought  the  part  of  the  car  that  came  in  contract  with  the  wagon 
was  the  first  post.  There  was  no  mark  at  all  on  the  dashboard 
or  any  evidence  of  injury  to  it,  and  the  only  mark  on  the  car 
was  a  dent  on  the  second  post.  On  the  part  of  defendant 
three  passengers  testified  that  the  front  end  of  the  car  passed 
the  wagon  with  at  least  three  feet  of  space  between  them,  and 
two  of  them  sat  where  the  wagon  passed  them.  The  other 
passenger  said  that  the  truck  was  about  three  feet  from  the  car 
when  the  front  end  of  the  car  had  passed  the  hind  part  of  the 
wagon,  that  the  team  headed  southeast,  and  the  wheels  of  the 
wagon  slid,  bringing  the  hind  part  of  the  truck  against  the 
post  of  the  car.  The  motorman  testified  that  as  the  team 
approached  it  was  about  four  feet  east  of  the  track,  that  there 
was  no  time  when  it  was  any  closer  than  that  to  the  track,  that  no 
part  of  the  team  or  wagon  was  on  the  track  at  any  time,  and 
that  after  the  wagon  passed  he  heard  a  noise  at  the  side  of 
the  car. 

It  is  conceded  that  there  was  evidence  tending  to  prove  negli- 
gence of  the  motorman,  and  that  there  were  no  vacant  seats 
on  the  car;  but  it  is  contended  that  Rietzl  was  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  in  exercising  no  care 
for  his  own  safety  while  standing  on  the  footboard.    In  con- 


Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S        211 

Math  V.  ChicasTO  Citj  fty.  Co 

sidering  that  question  any  discussion  whether  the  defendant  was' 
guilty  of  negligence  in  not  furnishing  seats  is  entirely  beside  the 
issue,  since  the  failure,  if  there  was  one,  was  not  charged  as 
negligence  in  the  declaration.  Neither  is  there  any  controversy 
as  to  the  fact  that  Rietzl  was  a  passenger.  The  conductor  re- 
ceived his  fare,  and,  although  he  was  told  to  step  inside  and 
take  a  seat,  he  was  permitted  to  ride  on  the  footboard  as  a 
passenger.  The  footboard  is  not  furnished  for  ordinary  use  in  rid- 
ing on  cars ;  but  it  is  universally  known  that  there  are  times  when 
street  cars  are  so  crowded  with  passengers  that  some  are  compelled 
to  ride  on  the  footboard  or  not  reach  their  business  or  homes 
at  all.  Such  conditions  furnish  an  excuse  for  standing  on  a 
footboard,  so  that  there  is  no  rule  of  law  that  standing  in  such 
a  place  constitutes,  in  itself,  negligence  on  the  part  of  a  passenger. 
North  Chicago  Street  Railroad  Co.  v.  Polkey,  203  111.  225,  67 
N.  E.  793.  If  the  circumstances  are  such  that  standing  on  the 
footboard  is  an  act  of  carelessness  on  the  part  of  a  passenger, 
or  there  is  a  failure  to  exercise  such  care  as  persons  of  ordinary 
prudence  would  exercise  in  the  same  position,  there  can  be  no 
recovery.  Hewes  v,  Chicago  &  Eastern  Illinois  Railroad  Co.,  217 
III  500,  75  N.  E.  515.  The  fact  that  a  street  car  is  crowded 
so  that  a  passenger  must  stand  on  the  footboard  if  he  rides  at 
all  does  not  render  the  footboard  a  safe  place  to  ride  any  more 
than  if  the  car  were  empty.  The  defendant,  having  accepted 
Rietzl  as  a  passenger  on  the  footboard,  became  bound  to  exercise 
toward  him  the  high  degree  of  care  required  of  carriers  of  pas- 
sengers, and  the  more  dangerous  the  position  of  a  passenger, 
if  it  is  assented  to  by  the  carrier,  the  greater  precautions  the 
carrier  is  bound  to  observe.  At  the  same  time  the  law  imposes 
on  the  passenger  the  duty  of  observing  for  his  own  safety  the 
degree  of  care  that  a  person  of  ordinary  prudence  would  ob- 
serve while  riding  on  a  footboard,  and  it  is  obvious  that  the 
attention  of  the  passenger  to  the  surroundings  and  precautions 
to  avoid  danger  would  be  greater  than  when  occupying  a  seat 
in  a  place  of  comparative  safety.  The  att^ention  and  circum- 
spection to  avoid  injury  required  of  both  parties  is  to  be  meas- 
ured by  the  situation  of  the  passenger  and  the  dangers  connected 
therewith.  There  was  some  evidence  that  the  boys  were  moving 
back  and  forth  on  the  footboard,  and  there  was  no  evidence 
as  to  what  either  of  them  was  doing  at  the  time  of  the  acci- 
dent; but  on  the  motion  to  direct  a  verdict  the  plaintiff  was 
entitled  to  the  benefit  of  all  evidence  favorable  to  him,  whether 
produced  by  him  or  the  defendant,  and  the  evidence  for  the 
defendant  tended  to  prove  that  there  was  no  fault  or  negligence 
on  the  part  of  either  Rietzl  or  the  defendant,  unless  Rietzl 
was  guilty  of  negligence  in  being  on  the  footboard  at  all,  and  that 
was  a  disputed  question  of  fact.  That  evidence  was  that  the 
truck  was  passing  at  a  safe  distance  from  the  car,  and  that  th« 
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injury  arose  from  the  turning  of  the  team  and  the  sliding  of 
the  wheels  while  passing  the  car,  and  in  view  of  that  evidence 
Ae  court  did  not  err  in  refusing  to  direct  a  verdict. 

The  witness  Fletcher  was  the  only  one  who  testified  that 
the  truck  struck  the  front  of  the  car,  and  he  was  the  chief 
witness  for  the  plaintiff  on  the  controverted  questions  of  fact. 
He  had  been  a  witness  as  to  the  occurrence  twice  before,  and, 
after  testifying  on  direct  examination  that  from  the  first  time 
he  saw  the  team  coming  out  of  Fourteenth  street  he  looked  at 
Ae  team  the  whole  time  and  did  not  lose  track  of  them,  he  was 
asked,  on  cross-examination,  if  at  the  second  time  he 
was  a  witness  he  did  not  testify  that  he  lost  sight  of  the  team 
for  a  little  while,  and  then  saw  them  coming  toward  the  south- 
cast.  Instead  of  answering  the  question,  he  commenced  to  state 
what  did  actually  occur.  He  was  stopped  by  the  attorney  for 
defendant,  who  again  put  the  question  whether  he  had  testified 
on  the  second  trial  that  he  had  lost  track  of  the  team  and  wagon 
for  a  little  while.  He  again  commenced  to  state  the  facts,  and 
on  objection  the  court  directed  him  to  answer.  He  did  not 
answer  the  questions,  but  persisted  in  stating  what  he  saw. 
The  answers  were  objected  to  as  not  responsive  to  the  ques- 
tions, and  the  court  refused  to  strike  them  out.  The  court 
finally  interrupted  and  refused  to  permit  further  impeaching 
questions  unless  the  question  and  anawer  at  the  former  trial 
were  repeated  verbatim  to  the  witness.  Where  an  answer  is 
not  responsive  to  the  question  put,  it  is  the  duty  of  the  court 
to  strike  it  out,  on  motion.  8  Ency.  of  PI.  &  Pr.  134.  The 
witness  having  testified  on  direct  examination  that  he  kept  track 
of  the  team  all  the  while,  it  was  material  and  important  to 
show  that  he  testified  an  a  former  trial  that  he  lost  sight  of  them 
for  a  time.  Chicago  West  Division  Railway  Co.  v.  Ingraham,  131 
111.  659,  23  N.  E.  350.  It  was  not  necessary  to  repeat  the  ques- 
tion propounded  and  the  answer  made  on  the  former  trial,  and 
the  court  erred  in  interrupting  the  examination  and  laying  down 
that  rule.  Brown  v.  Calmuet  River  Railway  Co.,  125  111.  600, 
18  N.  E.  283.  The  defendant  was  entitled  to  prove  the  contra- 
dictory statement  and  to  lay  foundation  by  asking  questions  of 
the  witness.  Chicago  City  Railway  Co.  v.  Matthieson,  212  111. 
292,  72  N.  E.  443 ;  Reisch  v.  People,  229  111.  574,  82  X.  E.  321. 
It  will  be  seen  from  the  foregoing  statement  of  the  testimony 
of  the  various  witnesses  and  the  controversy  as  to  whether  the 
truck  was  in  front  of  the  car  or  at  a  safe  distance  east  of  it  that 
the  error  was  material  and  prejudicial.  It  surely  cannot  be 
said  that  the  verdict  of  the  jury  must  necessarily  have  been  the 
same  if  the  court  had  ruled  correctly  and  permitted  the  examina- 
tion of  the  witness  in  a  matter  materially  affecting  his  credibility. 

The  court  gave  an  instruction  stating,  in  abstract  form,  the 
duty  of  a  street  railway  company  to  use  the  highest  degree  of 
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care  and  caution  consistent  with  the  practical  iteration  of  its 
road  to  provide  for  the  safety  and  security  of  passengers  while 
being  transported,  and  it  is  contended  that  the  instruction,  al* 
though  correct  as  a  general  rule,  was  misleading  as  applied  to  the 
facts  of  this  case,  in  ignoring  the  claim  of  the  defendant  that  it 
provided  a  safe  and  convenient  place  for  Rietzl  to  ride  on  the 
car,  and  that  he  voluntarily  assumed  a  place  of  danger.  The  in* 
stniction  was  correct  as  far  as  it  went,  and  it  was  supplemented 
and  the  law  on  the  subject  was  presented  in  complete  form  to  the 
jury  by  instructions  given  on  the  part  of  the  defendant.  The 
instructions,  taken  together,  correctly  applied  the  rules  of  law  to 
the  theories  of  the  respective  parties. 

For  the  errors  indicated  in  this  opinion,  the  judgments  of  the 
Appellate  Court  and  superior  court  are  reversed,  and  the  cause 
is  remanded  to  the  superior  court. 

Reversed  and  remanded. 


Big  Sandy  &  C.  R.  Co.  v.  Blankenship. 

(Court  of  Appeals   of  Kentucky,  April  21,   1909.) 

[118  S.  W.  Rep.  315.] 

Carriers — Injury  to  Passengers — Company's  Liability — Lessors.'*' — 

Where  defendant  leased  the  right  to  operate  log  trains  over  a  portion 
of  its  railroad  to  a  lumber  company,  defendant  was  liable  for  in- 
juries to  a  passenger  resulting  from  a  collision  between  its  passenger 
train  and  a  log  train,  owing  to  the  negligence  of  the  servants  of  the 
lumber  company  in  operating  the  log  train.  . 

Carriers — Injury  to  Passenger — Collision — Acts  in  Elmergency.f — 
Where  a  passenger,  seeing  a  collision  was  imminent,  jumped  from 
the  moving  train  and  was  injured,  she  could  recover,  though  she 
might  not  have  been  hurt  had  she  remained  in  the  coach,  being  enti- 
tled to  act  on  a  natural  impulse  which  an  ordinarily  prudent  person 
situated  and  conditioned  as  she  was  would  reasonably  have  been 
expected  to  do. 

*See  generally,  last  foot-note  of  Booth  v.  St.  Louis,  etc.,  Ry.  Co. 
(Mc),  32  R.  R.  R.  119,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  119;  first  head- 
note  of  McCulloah  v.  Southern  Ry.  Co.  (N.  Car.),  31  R.  R.  R.  541, 

54  Am.  &  Eng.  R.  Cas.,  N.  S.,  541;  third  head-note  of  Johnson  v. 
Southern  Pac.  Co.  (Cal.),  31  R.  R.  R.  177,  54  Am.  &  Eng.  R.  Cas., 
N.  S.,  177. 

tSee  note,  32  R.  R.  R.  803,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  803; 
last  foot-note  of  Rundgren  'v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  32 
R.  R.  R.  685,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  685;  sixth  head-note  of 
Chesapeake  &  O.  Ry.  Co.  v.  Hall's  Adm'r  (Va.),  32  R.  R.  R.  638, 

55  Am.  &  Eng.  R.  Cas.,  N.  S.,  638;  eighth  head-note  of  Colorado 
Midland  Ry.  Co.  v.  Brady  (Colo.),  32  R.  R.  R.  113,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  113. 
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Appeal  from  Circuit  Court,  Pike  County. 
"Not  to  be  officially  reported." 

Action  by  Harriett  Blankenship  against  the  Big  Sandy  &  Cum- 
berland Railroad  Company,  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Sheppard,  Goodykoontz  &  Scherr  and  A,  B.  Auxier,  ioft 
appellant. 

P.  B.  Stratton,  W.  A.  Dougherty,  and  Rascoe  Vanover,  tot 
appellee. 

O'Rear,  J.  Appellant  is  the  owner  and  operates  a  narrow-gauge 
railroad  from  a  point  in  West  Virginia^  through  a  section  of 
Pike  county,  Ky.,  and  into  the  state  of  Virginia.  A  lumber  com- 
pany operates  a  branch  road  connecting  with  appellant's  road 
in  Pike  county,  and  uses  in  that  connection  a  part  of  appellant's 
main  track.  Appellee  was  a  passenger  on  one  of  appellant's 
trains.  A  log  train  6f  the  lumber  company  came  upon  the  ap- 
pellant's track  at  a  time  when  appellant's  train  was  due  to  pass, 
and  had  the  right  of  way  over  the  track.  A  collision  resulted. 
In  the  shock  and  excitement,  appellee,  believing  she  was  in  peril 
of  being  killed  or  seriously  hurt  by  staying  in  the  coadi  in  which 
she  was  riding,  jumped  off  the  moving  train,  and  was  injured. 
This  suit  was  brought  by  her  to  recover  damages  for  the  injury, 
charging  the  operatives  of  appellant^s  road  with  negligence  in 
failing  to  provide  and  keep  a  safe  track,  and  in  failing  to  learn 
of  the  presence  of  the  other  train.  The  verdict  of  the  jury  was 
for  appellee. 

Appellant  asks  that  its  liability  be  confined  to  its  care  of  its 
own  train,  and  that,  as  those  operating  the  log  train  were  clearly 
in  fault  in  causing  the  collision,  appellant  ought  not  to  be  held 
liable  therefor.  The  log  road  was  using  appellant's  road  as  a 
lessee  or  licensee.  Appellant,  as  charter  owner  and  operator  of 
the  road,  could  not  dispense  with  its  public  duty  to  maintain  a 
safe,  clear  track  for  the  passage  of  its  passenger  trains.  The 
presence  of  the  other  train  at  the  time  when  the  collision  occur- 
red was  a  preventable  obstruction  on  the  track,  and  the  allow- 
ance of  which  by  appellant  was  negligence  as  to  the  latter's  pas- 
sengers injured  because  of  the  fact.  Appellant  could  not  abdicate 
its  duty  to  the  public  by  suffering  the  management  or  control 
of  its  tracks  to  pass  out  of  its  hands  so  as  to  relieve  itself  from 
liability  if  injury  resulted  to  its  passengers  because  of  its  cession 
of  the  use  of  its  tracks  to  another  company.  Appellee  may  not 
have  been  hurt  had  she  remained  in  the  coach.  But,  being  placed 
suddenly  in  a  position  of  imminent  peril,  she  had  the  right  to  act 
upon  a  natural  impulse,  and  to  seek  safety  in  that  course  which 
an  ordinarily  prudent  person  situated  and  conditioned  as  she  was 
would  reasonably  have  been  expected  to  do.    She  was  not  re- 
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quired  to  exercise  a  correct  judgment  in  the  matter.  She  had  not 
the  time  for  reflection,  nor  was  her  mind  enough  composed  to 
admit  of  it.  The  negHgence  of  her  carrier  had  put  her  in  such 
apparent  jeopardy  as  to  produce  a  panic  in  her  mind,  and  the 
law  allows  her  without  being  held  accountable  for  the  act  a* 
negligent  to  act  upon  the  impulse  created  by  that  condition.  So. 
Cov.  &  Cine.  St.  Ry.  Co.  v.  Ware,  84  Ky.  269,  1  S.  W.  493-  The 
instruction  of  the  court  fairly  embodied  the  foregoing  principles. 
The  verdict  of  the  jury  is  sustained  by  the  evidence. 
Judgment  affirmed. 


IMMi^ai«^^.Nto«» 


Birmingham  Ry.,  Light  &  Power  Co.  v.  Parker. 

(Supreme  Court  of  Alabama,  June  17,  1909.) 

[50  So.  Rep.  59.] 

Carriers — Passengers — ^Personal  Injuries — ^Assault  by  Employees — 
Svfficiencjr  of  Complaint. — An  allegation  in  the  complaint  in  a  pas- 
seager's  action  for  assault  that  the  conductor  wantonly  assaulted 
plaintiff  by  grasping  her  by  the  arm  and  shoulders  was  equivalent  to 
an  allegation  that  he  wantonly  grasped  her  by  the  arm  and  shoulder^ 
and  sufficiently  charged  wanton  assault. 

Carriers — Passengers — Personal  Injuries — ^Assault  by  Employee — 
Complaints — An  allegation  in  the  complaint  in  a  passenger's  action 
that  the  conductor  wantonly  assaulted  plaintiff  by  grasping  her  by 
the  arm  and  shoulder,  by  winking  and  smiling  at  her,  did  not  mean 
that  the  conductor  grasped  plaintiff  by  winking  and  smiling  at  her, 
and  only  charged  one  assault;  the  smiling  and  winking  only  being 
alleged  in  aggravation. 

Csniers — Passengers — ^Injuries — Care  Required — Female  Passen- 
gersw* — The  contract  of  carriage  of  female  passengers  implies  that 
the  carrier  will  protect  them  against  obscenity,  immodest  conduct, 
or  wanton  approach. 

Carriers — Passengers — Injuries — ^Acts  of  Employees — Scope  of  EUn- 
ployment.'* — The  carrier's  duty  to  protect  female  passengers  from  in- 
decent assaults  by  its  servants  should  not  be  fritted  away  by  nice 
questions  as  to  whether  the  servants  were  acting  within  the  scope 
of  their  authority. 

*For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  a  railroad  company  for  insults  by  employees  to  passengers,  see 
last  paragraph  of  foot-note  of  McMahon  v.  Chicago,  etc.,  Ry.  Co. 
(III).  32  R.  R.  R.  536.  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  536. 

For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  carriers  for  assaults  on  their  passengers  by  their  employees,  see 
foot-note  of  McKain  v.  Baltimore  &  O.  R.  Co.  (W.  Va.),  32  R.  R. 
R.  542,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  542;  third  paragraph  of  McMa- 
hon V.  Chicago  City  Ry.  Co.  (111.),  32  R.  R.  R.  536,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  536. 
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Appeal  from  Circuit  Court,  Jefferson  County;  A.  O.  Lane, 
Judge. 

Action  by  Melvie  Parker  against  the  Birmingham  Railway, 
Light  &  Power  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Tillman,  Grubb,  Bradley  &  Morrow  and  Charles  fi.  Rice,  few 
appellant. 
Frank  S.  White  &  Sons,  for  appellee. 

Sayre,  J.  This  is  an  action  for  an  assult  committed  on  the 
appellee,  a  girl  who  was  a  minor  and  a  passenger,  by  a  conductor 
of  the  appellant  while  acting  within  the  line  and  scope  of  his  em- 
ployment. The  single  assignment  of  error  is  grounded  upon  the 
action  of  the  trial  court  in  overruling  the  demurrer  to  the  third 
count  of  the  complaint  as  amended. 

So  much  of  that  count  as  requires  consideration  here  avers 
that  the  conductor  "wantonly  assaulted  the  plaintiff  by  grasping 
her  by  the  arm  and  shoulders,  by  winking  and  smiling  at  her." 
It  is  stated  as  in  the  way  of  argument  for  the  appellant  that  the 
quoted  averment  is  not  the  equivalent  of  an  averment  that  the 
conductor  wantonly  grasped  the  plaintiff  by  the  arm  and  shoulder. 
We  think  that  there  is  no  appreciable  difference  between  the 
meaning  of  the  allegation  adopted  and  that  proposed  in  argu- 
ment as  its  legally  sufficient  alternative.  Each  charges  a  wanton 
assault,  and  so  states  a  cause  of  action.  Nor  do  we  reluctantly 
withhold  our  assent  from  the  appellant's  companion  proposition 
that  the  meaning  of  the  complaint  is  that  the  conductor  grasped 
plaintiff  by  winking  and  smiling  at  her.  One  assault  only  is 
charged,  and  as  a  circumstance  of  aggravation  it  is  averred  that 
the  conductor  at  the  same  time  made  demonstrations  which  may 
well  have  been  offensive  and  shocking  to  a  decent  woman.  They 
need  not  be  taken  to  constitute  the  assault  alleged,  nor  even 
any  necessary  part  of  it,  but,  if  proved,  gave  a  character  and 
meaning  to  the  assault  alleged  proper  to  be  considered. 

The  general  duty  of  carriers  to  conserve  by  every  reasonable 
means  the  convenience,  comfort,  and  peace  of  passengers,  and  to 
protect  them  against  insult,  indignity,  and  personal  violence,  and 
their  liability  for  such  injuries  when  inflicted  by  their  agents  and 
servants,  received  treatment  in  concluding  style  by  McClellan, 
C,  J.,  in  Birmingham  Ry.  &  Elec.  Co.  z/.  Baird,  130  Ala.  334,  30 
South.  456,  54  L.  R.  A.  752,  89  Am.  St.  Rep.  43.  We  think, 
however,  that  the  language  of  Hutchinson  on  Carriers  may  be 
appropriately  quoted  in  this  connection:  "The  contract  of  car- 
riage as  to  female  passengers  embraces  an  implied  stipulation 
that  the  carrier  will  protect  them  against  general  obscenity,  im- 
modest conduct,  or  wanton  approach."  And  again :  "The  duty 
which  a  carrier  owes  to  a  female  passenger  to  protect  her  from 
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indecent  assaults  by  its  servants  cannot  be  fritted  away  by  ques- 
tions of  whether  the  servants  were  acting  with  the  scope  of 
their  authority."     Sections  982,  1101. 

There  was  no  error  in  the  ruling  made  the  subject  of  review, 
and  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

DowDELL,  C.  J.,  and  Denson  and  Mayfield,  JJ.,  concur. 


Arnold  v.  Atchison,  T.  &  S.  F.  Ry.  Co. 

(Supreme  Court  of  Kansas,  Dec.  11,  1909.) 
[105  Pac.   Rep.  541.] 

CarrierB — Carriage  of  Passengers — ^Wrong  Date  on  Ticket'*' — ^Right 
to  Resist  Ejection. t — The  passenger  was  sold  a  ticket  by  a  railway 
company,  for  which  he  paid  full  fare,  and  on  which  was  printed,  ''One 
continuous  passage  commencing  within  one  day  from  date  on  back 
hereof.  Madison  to  Kansas  City.  Void  unless  officially  dated" — but 
the  agent  of  the  company  by  mistake  perforated  the  ticket  with  a 
date  prior  to  the  purchase.  The  ticket  was  accepted  by  the  first  con- 
ductor to  whom  it  was  presented,  but  the  second  conductor,  observ- 
ing the  expired  date,  rejected  the  ticket,  and  the  passenger,  declin- 
ing to.  pay  another  fare,  was  compelled  to  leave  the  train  some  dis- 
tance from  the  station,  when  he  walked  back,  boarded  another  train, 
paid  an  additional  fare,  and  completed  his  journey.  The  passenger 
brought  an  action  to  recover  damages  for  the  loss  and  injury  sus- 
tained, and  produced  testimony  tending  to  prove  the  recited  facts. 
Held,  that  the  ruling  of  the  court  sustaining  a  demurrer  to  his  evi- 
dence was  erroneous;  that  the  error  in  perforating  the  ticket  was  the 
fault  of  the  railway  company;  that  the  passenger,  having  paid  his 
fare,  was  entitled  to  a  ride  to  his  destination;  that  he  was  entitled  to 
damages  for  the  extra  fare  he  was  required  to  pay,  and  any  actual 
loss  arising  from  the  refusal  of  the  ride  for  which  he  had  paid  and 
from  being  compelled  to  leave  the  train.  Held,  further,  that  he 
could  not  enhance  his  damages  by  resisting  the  order  of  the  con- 
ductor to  leave  the  train,  nor  because  of  the  force  used  in  ejecting 
him  by  his  refusal  to  obey  the  order. 

(Syllabus  by  the  Court.) 


*For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  carriers  on  account  of  mistakes  or  negligence  of  their  ticket  agents, 
see  first  foot-note  of  Parish  v.  Ulster  &  D.  R.  Co.  (N.  Y.),  30  R. 
R-  R.  349,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  349;  last  foot-note  of  Olson 
V.  Northern  Pac.  Ry.  Co.  (Wash.),  29  R.  R.  R.  705.  52  Am.  &  Eng.  R. 
C'-is..  N.  S.,  705. 

"J For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  passenger  to  resist  ejection  from  a  train  or  street  car,  see  second 
paragraph  of  last  foot-nbte  of  Morrill  v,  Minneapolis  St.  Ry.  Co. 
(Minn.),  28  R.  R.  R.  629,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  629. 
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Appeal  from  District  Court,  Clark  County ;  Gordon  L.  Finley, 
Judge. 

Action  by  Frank  M.  Arnold  against  the  Atchison,  Toi>eka  ft 
Santa  Fe  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded. 

Bone  &  Harvey  and  Botisford,  Deatherage,  Creason  &  Botts- 
ford,  for  appellant. 

Wm.  R,  Smith,  A.  A,  Scott,  and  O.  /.  Wood,  for  appellee. 

Johnston,  C.  J.    This  action  was  based  on  the  refusal  of  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  to  accept  as 
fare  a  ticket  which  it  had  sold  to  Frank  M.  Arnold,  and  also  for 
ejecting  him  from  a  train  at  a  place  some  distance  from  the  sta- 
tion at  which  he  had  entered  the  train.    It  appears  that  on  Jtily 
29,  1906,  Arnold  purchased  a  ticket  from  the  agent  of  the  rait' 
way  company  at  Madison  for  passage  from  that  point  to  Kansas 
City  for  which  he  paid  full  fare,  ^.75.    The  ticket  was  of  the 
card  or  token  variety  containing  the  name  of  the  company  and 
the  words,  "One  continuous  passage  commencing  within  one  day 
from  date  on  back  hereof.    Madison  to  Kansas  City.    Void  un- 
less officially  dated,"  and  on  which  was  the  printed  signature  of 
the  general  passenger  agent.     The  agent  perforated  the  ticket 
July  20,  1906,  instead  of  July  29,  1906,  and  handed  it  to  Arnold. 
He  boarded  the  branch  train  at  Madison,  presented  the  ticket 
to  the  conductor,  who  accepted  and  punched  it  for  Emporia, 
the  end  of  run.    There  Arnold  boarded  a  main  line  train  bound 
for  Kansas  City,  and,  when  the  ticket  was  presented  to  the  con- 
ductor on  that  train,  he  pronounced  it  not  good,  and  stated  that, 
unless  Arnold  paid    another    fare,    he    must    leave    the    train. 
Arnold  insisted  that  the  ticket  had  been  sold  to  him  by  the  agent 
of  the  company  about  an  hour  before,  and  refused  to  pay  ad- 
ditional fare  or  to  leave  the  train.     The  conductor  called  the 
porter,  and  compelled  Arnold  to  leave  the  train  about  a  mile 
and  a  half  from  the  station  at  Emporia,  and  at  a  place  where 
there  was  no  station  or  siding.    He  started  to  walk  back  to  the 
station,   but,  before   reaching  there,   met  and   boarded  another 
train  of  the  company  going  to  Kansas  City,  which  carried  him 
to  his  destination  for  an  extra  fare  of  $3.45.    After  the  recep- 
tion of  evidence  tending  to  show  the  facts  recited,  the  railway 
company  filed  a  demurrer,  challenging  the  sufficiency  of  the  tes- 
timony offered  in  behalf  of  Arnold  which  the  court  sustained. 

Arnold  had  paid  his  fare,  and  was  entitled  to  a  ride  on  the  train 
to  Kansas  City.  The  defective  ticket  was  sold  to  him  by  the  rail- 
way company,  and  the  error  in  perforating  the  ticket  was  the 
fault  of  the  company.  He  was  compelled  to  pay  another  fare  to 
secure  the  ride  for  which  he  had  already  paid.     No  reason  is 
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*cen  why  he  should  not  recover  this  loss  and  also  for  actual'  loss, 
if  any,  sustained  in  being  compelled  to  leave  that  train  and  secure 
a  ride  on  another.  Of  course,  he  could  not  enhance  his'  damages 
by  resisting  the  order  of  the  conductor  to  leave  the  train^  nor  be- 
cause of  the  force  used  in  ejecting  him  which  he  had  invited. 
The  conductor  necessarily  has  full  control  of  the  train.  The  con- 
venience and  the  safety  of  the  traveling  public,  as  well  as  the 
interest  of  the  railway  ccwnpany,  require  that  his  decision  as  to 
the  validity  of  tickets  and  his  authority  in  enforcing  the  rules  of 
the  company  should  be  respected  by  passengers.  When  Arnold 
fyresefited  the  ticket  with  the  erroneous  date,  and  failed  to  satisfy 
the  conductor  by  explanations  that  he  was  entitled  to  ride,  no 
Other  alternative  remained  except  to  submit  to  the  order  of  the 
conductor,  either  to  pay  another  fare  or  peaceably  leave  the  train, 
and  rely  upcm  his  remedy  in  damages  which  the  law  provides 
far  the  loss  and  injury  sustained.  It  is  true,  as  the  railway  com** 
pany  contends,  that,  as  between  the  conductor  and  the  passenger, 
the  conductor  was  acting  within  the  line  of  duty  in  refusing  the 
wrongly  dated  ticket,  but  Arnold  is  not  suing  the  conductor,  nor 
relying  alone  upon  the  refusal  of  the  conductor  to  accept  his 
ticket.  The  action  is  against  the  railway  company,  which  negli- 
gently issued  the  defective  ticket,  and  then  refused  him  the  ride 
for  which  he  had  paid.  The  loss  was  occasioned  by  the  neg- 
lect and  wrong  of  the  railway  company,  and,  as  the  evidence 
warranted  a  recovery  of  substantial  damages  for  such  loss,  the 
demurrer  to  the  evidence  should  not  have  been  sustained. 

The  contention  as  to  whether  Arnold  was  seeking  a  recovery 
of  damages  resulting  from  a  violation  of  a  contract,  or  because 
of  the  tortious  acts  of  the  railway  company,  is  not  a  material 
question  at  this  time.    All  the  facts  relating  to  the  purchase  of 
tfie  ticket,  the  refusal  to  honor  it,  and  the  circumstances  connected 
with  the  denial  of  his  right  to  ride,  as  well  as  his  ejection  from 
the  train,  are  pleaded.    The  petition  stated  a  good  cause  of  ac- 
tion  for  damages  arising  on  the  breach  of  the  contract,  and  it 
contained  averments  charging  tortious  conduct  on  the  part  of 
the    railway  company,  but  did  not  specifically  state  on  which 
basis  the  action  was  brought.    This  was  not  necessary.    "Under 
our  Code  a  plaintiff  is  not  required  to  state  whether  his  cause 
of   action  is  founded  upon  contract,  or  on  tort;  and  generally, 
if  he  should  make  such  a  statment,  and  be  mistaken,  the  statment 
would  be  material.  All  that  a  plaintiff  is  now  required  to  do  is 
to     state     the     facts     constituting     his     cause     of     action     in 
ordinary     and     concise     language,     and     without     repetition. 
These     facts     may     sometimes     constitute     both  a     cause     of 
action    on   contract   and   a    cause  of  action  on  tort,  or  two  or 
more  of  either;  and  then,  if  the  reliefs  for  the  two  or  rnore 
causes  of  action  are  inconsistent,  the  plaintiff  would  be  required 
to  elect  which  of  the  same  he  would  take,  and  in  no  case  could 
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the  plaintiff  have  a  double  relief  for  substantially  the  same  thing. 
But,  if  the  facts  of  the  two  or  more  causes  of  action  are  the  same, 
and  if  the  reliefs  are  the  same,  and  if  the  plaintiff  does  not  ask 
for  double  relief,  but  only  for  the  single  relief  which  either  cause 
of  action  would  give  him,  then  there  would  be  no  good  reason 
why  the  plaintiff  should  be  required  to  elect  as  to  which  relief 
he  would -^ake,  or  whether 'he  w«ftfki-*call*'hts-afctiDiri*an'-acfion  on 
contract  or  for  tort."  Akin  v,  Davis,  11  Kan.  580.  See,  also, 
Chase  v.  Railway  Co.,  70  Kan.  546,  79  Pac.  153.  If  in  the 
course  of  the  trial  it  becomes  important  to  determine  the  theory 
on  which  the  action  is  prosecuted,  the  plaintiff  may  upon  motion 
be  required  to  elect.  No  such  motion  was  made,  and  hence  no 
question  as  to  the  form  of  the  action  is  open  for  present  cot- 
sideration. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.    All  the  Justices  concurring. 


Anderson  v.  Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky,  June  18,  1909.) 

[120  S.  W.   Rep.  298.] 

Carriers — Passengers — ^Ejection — Action — Evidence.* — In  an  action 
for  ejection  of  a  passenger,  evidence  of  the  conductor's  general  habit 
or  usual  disposition  concerning  the  treatment  of  passengers  was  in- 
admissible. 

Witnesses — Compeitency — Transaction  with  Person  Since  Deceased. 
— Under  Civ.  Code  Prac.  §  606,  subsec.  2,  providing  that,  subject  to 
certain  exceptions,  no  person  shall  testify  for  himself  concerning  any 
verbal  statement  of  or  transaction  with  a  person  since  deceased,  a 
passenger  ejected  from  a  carrier's  train  was  incompetent  to  testify 
to  what  took  place  between  himself  and  defendant's  conductor  who 
died  prior  to  the  trial. 

Appeal  and  Error — Right  to  Allege. — Appellant  could  not  complain 
that  he  was  not  allowed  to  argue  the  case  to  the  jury  a  second  time 
after  the  giving  of  a  second  set  of  instructions,  where  the  court  of- 
fered to  grant  such  privilege  and  it  was  declined. 

♦See  generally,  extensive  note,  18  R.  R.  R.  298,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  298;  first  head-note  of  Texas  &  P.  Ry.  Co.  v.  Crump 
(Tex.),  32  R.  R.  R.  687,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  687;  third 
head-note  of  Cooney  v.  Commonwealth  Ave.  St.  Ry.  Co.  (Mass.),  27 
R.  R.  R.  627,  50  Am.  &  Eng.  R.  Cas.,  N.  S,,  627;  last  foot-note  of 
Louisville  &  N.  R.  Co.  v.  Taylor's  Adm'r  (Ky.),  27  R.  R.  R.  228,  50 
Am.  &  Eng.  R.  Cas.,  N.  S.,  228;  first  head-note  of  Chicago  &  A.  R. 
Co.  V.  Wilson  (U.  S.),  26  R.  R.  R.  97,  49  Am.  &  Eng.  R,  Cas.,  N.  S.. 
97;  first  head-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Inman  (Ark.),  26  R. 
R.  R.  433,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  433. 
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Carriers — ^Transportation  of  Passengers — Fare — Ejection«t — It  is  the 
duty  of  a  passenger  when  approached  by  the  conductor  to  either 
deliver  his  ticket  or  pay  fare,  and,  if  he  refuses  to  do  either,  the  con- 
ductor may  then  eject  him  from  the  train  without  insult  or  more 
force  than  is  necessary. 

Carriers — Passengers — Fare — Loss  of  Ticket. — Where  a  passenger, 
on  being  approached  by  the  conductor  for  his  ticket,  stated  that  he 
had  purchased  a  ticket  and  had  it  with  him,  but  had  misplaced  it  and 
was  then  making  an  effort  to  find  the  ticket,  it  was  the  conductor's 
duty  to  give  him  a  reasonable  time  to  find  it  if  he  could  before  eject- 
ing him  for  refusal  to  present  his  ticket  or  pay  fare. 

Carriers — Transportation  of  Passengers — Fares — Good  Faith. — 
Plaintiff  with  his  father  boarded  one  of  defendant's  trains.  The  fa- 
ther had  given  plaintiff  money  to  purchase  the  tickets,  which  he  did. 
Plaintiff  had  mislaid  the  tickets,  and  was  unable  to  find  them  at  once, 
and,  to  avoid  immediate  ejection  by  the  conductor,  plaintiff's  father 
handed  the  conductor  a  $10  bill  and  requested  him  to  gd  on  taking 
up  tickets.  The  conductor  asked  them  where  they  were  going,  to 
which  the  father  replied:  "The  tickets  will  show.  I  don't  want  you 
to  take  our  fare  out  of  that  ten  dollars."  The  conductor  continued 
to  take  up  tickets,  then  returned,  and,  on  being  informed  that  they  had 
not  found  the  tickets,  ejected  them  and  finally  surrendered  the  $10 
to  plaintiff's  sister.  Held,  that  the  handing  of  the  $10  to  the  con- 
ductor did  not  constitute  a  payment  of  the  fare,  and  should  be  con- 
sidered only  on  the  question  of  plaintiff's  good  faith  in  attempting 
to  gain  time  to  find  his  tickets. 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  John  Anderson  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Reversed  and  remanded. 

Greene,  Van  Winkle  &  Schoolfield  and  Dishman  &  Dishman, 
for  appellant. 

Benjamin  D.  War  field,  J.  W,  Alcorn,  and  James  Black,  for 
appellee. 

XuNN,  J.  On  the  evening  of  November  24,  1906,  about  11 
o'clock  p.  m.,  appellant,  John  Anderson,  with  his  father,  crippled 
sister,  and  her  two  infant  children,  boarded  one  of  appellee's 
passenger  trains  at  Middlesboro,  Ky.,  to  go  to  Grays.  Ap- 
pellant's father  gave  him  the  money,  and  he  purchased  three 
tickets  from  the  station  agent.  About  the  time  they  entered  the 
car,  appellant  gave  his  sister  one  of  the  tickets  and  retained  the 
other  two.  They  entered  the  coach  attached  to  the  rear 
of    the    smoking    car;    appellant    and    his    father    took    seats 

tSee  foot-note  of  Mullins  v.  Illinois  Cent.  R.  Co.  TMiss.),  30  R. 
R.  R.  328,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  328;  second  foot-note  of 
Baltimore,  etc..  R.  Co.  v.  Evans  (Ind.),  29  R.  R.  R.  609,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  609. 
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in  the  -  front  end  df  tHe  car,  and  his  sister  took  a 
seat  about  one-fourth  or  one-third  of  the  way  back  from  the 
front.  It  seems  that  the  conductor  passed  through  the  smoking 
car  first,  taking  up  tickets,  and  then  entered  the  front  end  of  the 
coach  in  which  appellant  was  riding.  The  conductor  called  first 
on  the  father  for  his  ticket,  and  was  informed  that  appellant  had 
them.  Appellant  began  to  search  for  the  tickets  when  the  con- 
ductor entered  the  car,  and,  when  he  was  asked  for  the  tickets 
by  the  conductor,  he  answered  that  he  could  not  find  them. 
Appellant  and  his  father  both  testified  that  the  conductor  said, 
in  eflfect,  "You  have  no  tickets,  you  are  trying  to  beat  your  way," 
and  said  that  they  must  get  off,  and  pulled  the  bell  cord,  and 
the  train  was  slowed  to  nearly  a  stop,  when  appellant's  father 
arose  from  his  seat  and  said  to  the  conductor,  "Don't  put  us  off; 
we  have  tickets  and  will  find  them  for  you,  but  we  do  not  want 
to  detain  you,"  and  handed  him  a  $10  bill  and  requested  him  to 
go  on  takixig  i^  tickets.  The  conductor  asked  them  where  they 
were  going.  The  father  answered:  "The  tickets  will  show.  I 
don't  want  you  to  take  our  fare  out  of  that  $10."  The  conductor 
took  the  bill  and  continued  to  take  up  tickets  for  one  or  two 
seats,  then  turned  and  asked  them  if  they  had  found  the  tickets. 
They  answered,  "No."  The  conductor  then  said  to  them:  "You 
have  no  tickets ;  you  are  trying  to  beat  your  way  and  you  must 
get  off,"  He  then  pulled  the  bell  cord,  the  train  stopped,  and 
appellant  and  his  father  left  the  train  under  the  orders  of  the  con- 
ductor. The  train  was  started,  the  conductor  resumed  the  taking 
up  of  the  tickets  in  the  coach,  and  when  he  reached  appellant's 
sister  she  delivered  her  ticket  to  him  and  asked  him  if  he  had  re- 
turned the  $10.  that  her  father  gave  him.  He  answered,  "No," 
and  she  demanded  it.  He  consented  to  give  it  to  her  if  she  would 
sign  a  receipt  for  it,  which  she  did.  Appellant  and  his  father  both 
testified  that,  within  a  minute  or  two  after  they  were  put  off  of 
the  train,  appellant  found  the  two  tickets  in  one  of  his  coat 
pockets.  They  retained  these  tickets  until  the  day  they  employed 
counsel  to  institute  their  actions,  at  which  time  they  delivered 
them  to  one  of  their  counsel,  S.  B.  Dishman,  who  testified  that 
they  were  dated  November  24,  1906;  that  they  were  for  passage 
from  Middlesboro  to  Grays;  that  he  got  them  misplaced  when  he 
moved  his  office,  and  had  not  been  able  to  find  them,  but  that  he 
had  them  some  place.  Appellant  and  his  father  were  put  off  of 
the  train  in  the  woods  where  there  were  no  inhabitants  near. 
They  moved  along  the  railroad  track  until  they  came  to  a  coal 
shanty  built  for  the  workmen  to  stay  in  when  it  rained,  where  they 
remained  all  night  without  any  place  to  sleep,  except  upon  the 
floor,  and  it  was  a  pretty  cold  night. 

Appellee  introduced  three  witnesses  whose  testimony  tended, 
in  some  particulars,  to  contradict  the  version  of  the  transaction  as 
related  by  appellant's  witnesses,  but  not  to  any  material  degree. 
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The  court  instructed  the  jury,  that  it  returned  a  verdict  in  be- 
lalf  of  appellee.  Appellant  asks  a  reversal  for  several  reasons : 
First,  on. account  of  incompetent  evidence;  second,  irregularities 
on  the  trial  in  giving  instructions  and  withdrawing  them  and  giv- 
ing others ;  third,  because  the  final  instructions  given  were  erron- 

€OttS. 

Cooper,  the  conductor  who  put  appellant  off  of  the  train,  died 
before  the  case  was  tried,  and  appellee  attempted  to  contradict  the 
testimony  of  appellant  with  reference  to  the  manner  they  claimed 
to  have  been  treated  by  the  conductor  upon  that  occasion,  by 
charging  them  with  trying  to  beat  their  way,  etc.,  by  the  following 
method :  Their  first  witness,  Bain,  was  asked  the  following  ques- 
tions, to  which  he  made  the  following  answers:  "Q.  Tell  the  jury 
what  was  his  general  habit(meaning  Cooper's)  toward  the  treat- 
ment of  passengers  on  his  train,  so  far  as  you  always  observed. 
(Plaintiff  objects;  objection  overruled;  plaintiff  excepts.)  A.  very 
kind.    Q.  Wasn't  that  his  usual  disposition?    A.  Yes." 

One  or  two  other  witnesses  testified  to  the  same  effect.  The 
<ourt  erred  in  allowing  this  testimony  to  be  introduced ;  it  was  in- 
<ompetent.  The  question  that  was  being  investigated  was :  What 
ivas  the  conduct  of  the  conductor  at  the  time  and  just  prior  to  the 
ejectment  of  appellant  from  the  train?  Appellee  could  no  more 
anake  the  character  of  proof  stated  than  could  appellant  have 
proved  that  the  conductor  had  on  previous  occasions  ejected 
other  passengers  from  his  train  without  cause  and  in  an  abrupt 
^nd  insulting  manner.  Neither  is  competent  testimony.  As  this 
case  will  have  to  be  reversed  for  this  and  other  reasons  herein- 
after stated,  we  will  now  refer  to  testimony  introduced  by  appel- 
lant which  was  incompetent,  but  was  not  objected  to  by  appellee, 
therefore  the  court  did  not  err  in  the  matter ;  but  on  another  trial, 
if  objections  be  made,  the  court  should  not  permit  appellant  to 
testify  in  his  own  behalf,  because  the  transactions  about  which  he 
complains  took  place  with  Cooper,  the  agent  of  appellee,  who  died 
lefore  the  trial  was  had.  See  subsection  2,  §  606,  Civ.  Code 
Prac. ;  Harpending's  Ex'rs  v.  Daniel,  80  Ky.  449 ;  Breckinridge  v. 
IMcRoberts,  47  S.  W.  454,  20  Ky.  Law  Rep.  699 ;  Mutual  Life  Ins. 
Co.  of  Ky.  V.  O'Neil,  116  Ky.  742,  76  S.  W.  839;  and  several 
other  opinions  recently  delivered,  but  which  it  is  unnecessary  to 
cite. 

It  appears  from,  the  record  that  the  court  gave  all  the  instruc- 
tions asked  by  both  appellee  and  appellant,  and  also  a  complete 
«ct  prepared  by  the  court.  All  of  them  are  argumentative,  con- 
flicting, and  calculated  to  confuse  and  mislead  the  jury.  The 
arguments  of  counsel  were  made  before  noon,  the  jury  sent  to 
th«ir  room  for  deliberation  but  failed  to  agree,  and  court  was  ad- 
journed. Upon  reconvening  in  the  afternoon,  the  court  withdrew 
all  the  instructions  referred  to,  prepared  and  ^ve  a  new  set  which 
came  nearer  stating  the  la>y  of  the  case.    The  jury  took  these 
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instructions  and,  without  further  argument  by  counsel  in  the  case, 
returned  a  verdict  for  appellee.  Appellant  is  not  in  a  position  to 
complain  of  not  being  allowed  to  argue  the  case  after  the  giving 
of  the  second  set  of  instructions,  because  the  court  granted  them 
the  privilege  and  they  declined.  We  are  of  the  opinion,  however, 
that  appellant  did  not  have  a  fair  trial  on  account  of  the  incom- 
petent testimony  referred  to  and  the  irregularities  in  the  manner 
of  instructing  the  jury  and  the  errors  contained  in  the  instruc- 
tions. The  instruction  given  by  the  court  on  the  measure  of 
damages  was  correct.  The  question  at  issue  was  §imple.  It  was 
the  duty  of  appellant  when  he  was  approached  by  the  conductor 
to  either  deliver  his  ticket  or  pay  his  fare,  and  if  he  had  refused 
to  do  either  the  conductor  would  have  been  justified,  and  then  and 
there,  in  putting  him  off  of  the  train ;  but  it  was  his  duty  to  do  so 
without  insulting  or  injuring  him,  and  he  had  a  right  to  use  no 
more  force  than  was  necessary  to  eject  him.  But  in  this  case 
appellant  did  not  refuse  to  pay  his  fare  or  deliver  the  ticket.  He 
stated  to  the  conductor  that  he  had  purchased  a  ticket  and  had  it, 
but  had  misplaced  it,  and  he  was  then  making  an  effort  to  find  the 
ticket,  and  it  was  the  duty  of  the  conductor  to  give  him  a  reason- 
able time  in  which  to  find  it,  if  he  could.  The  only  question 
placed  in  issue  by  the  pleadings  and  proof  was :  Did  the  con- 
ductor, under  the  facts  and  circumstances  proved  in  this  case, 
give  appellant  a  reasonable  time  in  which  to  find  his  ticket? 

In  volume  6,  Cyc.  p.  552,  it  is  said :  "The  passenger  is  entitled 
to  a  reasonable  time  in  which  to  present  his  ticket  or  check  or  pay 
his  fare  before  being  expelled,  and  if  he  is  acting  in  good  faith  the 
conductor  has  no  right  to  eject  him  from  the  train  without  afford- 
ing him  a  reasonable  opportunity  to  make  a  payment  or  to  find 
and  present  his  ticket  or  check,  if  lost  or  mislaid." 

The  court  properly  told  the  jury  that  the  handing  of  the  $10  bill 
to  the  conductor  with  directions  to  not  take  the  fare  out  of  it  was 
not  a  payment  of  the  fare,  but  the  court  should  have  also  told  the 
jury  that  they  might  consider  that  testimony  with  reference  to 
the  question  of  the  good  faith  of  appellant  in  his  claim  that  he 
had  a  ticket  but  had  misplaced  it.  If  the  conductor  had  reasons 
to  believe  that  he  was  misrepresenting  the  facts  when  he  made 
that  claim,  he  had  a  right  to  put  him  off,  but  the  fact  that  the  $10 
had  been  placed  with  him  and  that  he  was  asked  to  take  up  the 
balance  of  the  tickets  in  the  coach  and  give  appellant  time  to  find 
the  misplaced  ticket  was  a  fact  to  be  properly  considered  by  the 
jury  in  determining  whether  such  request  was  reasonable  and 
made  in  good  faith  for  the  purpose  of  gaining  time  to  find  the 
ticket.  In  fact,  the  jury  had  a  right  to  consider  what  was  said  and 
done  by  the  parties  at  the  time  of  the  occurrence  mentioned,  for 
the  purpose  of  determining  whether  the  conductor  or  appellant 
was  acting  in  good  faith,  and  this  without  any  intimation  from  the 
court  as  to  the  weight  and  effect  that  should  be  given  it  by  the 
jury. 
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In  the  case  of  Maples  v.  New  York  &  New  Haven  Railroad 
Company,  38  Conn.  557,  9  Am.  Rep.  434,  the  plaintiff  was  asked 
for  his  ticket  by  the  conductor,  and  he  told  him  that  he  had  it  but 
was  unable  to  find  it  because  it  was  mislaid.  The  court  said  m 
that  case :  "Under  such  circumstances  the  plaintiff  was  entitled 
to  ride  as  long  as  there  was  any  reasonable  expectation  of  finding 
it  during  the  trip.  Had  a  reasonable  time  been  allowed  him  to 
find  it,  undoubtedly  it  would  have  been  found,  for  it  was  upon 
his  person,  and  dropped  from  his  garments  when  he  undressed 
himself  to  retire  that  night." 

In  the  case  of  Hayes  v-  New  York  Central  Railroad  Co.,  quoted 
from  in  the  case  of  Clark  v.  Wilmington  &  Weldon  Railroad 
Company,  91  N.  C.  506,  49  Am.  Rep.  647,  the  court  said:  "If 
the  ticket  of  the  plaintiff  was  mislaid,  and  he  in  good  faith  was 
trying  to  find  it,  he  was  entitled  to  reasonable  time  to  enable  him 
to  do  so,  if  he  could,  and  if,  in  case  of  failure  to  find  it  after  such 
reasonable  opportunity,  he  was  willing  and  ready  to  pay  his  fare, 
the  conductor  had  no  right  to  put  him  off." 

The  case  of  Clark  v.  Wilmington  &  Weldon  Railroad  Company, 
supra,  was  one  where  a  passenger  had  boarded  a  train  with  two* 
other  persons  who  had  promised  to  furnish  him  money  to  pay  his 
fare.  He  took  a  seat  in  one  car,  and  the  two  friends  went  into 
the  car  coupled  to  the  rear  of  it.  The  conductor  went  to  him  for 
his  ticket ;  he  told  the  conductor  that  he  had  no  ticket  or  money 
with  which  to  pay  his  fare,  but  that  he  had  some  friends  in  the 
next  car  who  would  pay  it  for  him,  if  he  would  permit  him  to  go 
back  to  see  them.  The  conductor  refused  to  allow  him  to  do  this, 
and  immediately  ejected  him  from  the  car.  In  discussing  that 
case,  the  court  said :  "Where  there  has  been  no  refusal  to  pay  the 
fare  and  the  obligation  is  not  disputed,  but  some  reason,  such  as 
mislaying  of  the  ticket  or  loss  of  pocketbook  in  which  the  money 
is  kept  or  other  adequate  cause,  prevents  a  prompt  response  to 
the  conductor's  demand,  it  is  but  reasonable  that  an  opportunity 
should  be  allowed  the  passenger  to  search  for  what  is  mislaid  or 
lost  or  to  provide  other  means  of  payment,  where  the  delay  does 
not  interfere  with  the  regular  duties  of  the  officer  in  charge.  The 
delay  in  the  present  case  would  have  been  momentary,  if,  indeed, 
any  had  been  occasioned  in  permitting  the  plaintiff  to  precede  the 
conductor  in  passing  into  the  next  coach  and  getting  the  money 
in  time  for  the  call  on  Braswell  or  before  Braswell  had  been 
reached.  Instead  of  complying  with  this  request  made  in  good 
faith,  the  conductor  arbitrarily  and  instantly  rang  the  bell  and  ex- 
pelled the  plaintiff,  producing  an  interruption  in  the  movement  of 
the  train  that  would  have  been  rendered  unnecessary  if  a  brief 
time  had  been  given  to  the  plaintiff  to  get  the  money  promised 
him.  This  was  a  harsh  exercise  of  power,  injurious  to  the  plain- 
tiff, and  needless  in  the  protection  of  the  interest  of  the  company. 
The  cases  that  uphold  the  right  of  the  carrier  company  sum- 
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marily  to  expel  from  its  train  a  passenger  who  does  not  produce 
his  ticket,  or  pay  when  called  on  as  required  by  its  regulations, 
are  all,  so  far  as  we  have  examined,  cases  of  the  denial  of  the 
right  to  demand  the  fare,  or  a  refusal  to  pay  it  upon  some  un- 
tenable ground,  so  that  the  conductor  must  submit  or  enforce  his 
authority  against  the  resisting  passenger  and  prevent  his  riding 
unless  he  does  pay.  *  ♦  *  In  all  cases  a  reasonable  indulgence 
should  be  shown  a  passenger  in  his  effort  to  comply  with  the 
rules  of  the  company,  and  what  is  reasonable  must  be  determined 
in  connection  with  surrounding  circumstances  and  in  view  of 
the  facts  of  each  case.  We  think  the  plaintiff's  request  was 
reasonable,  and  that  the  hasty  and  precipitate  action  of  the  con- 
ductor was  in  excess  of  the  authority  with  which  the  law  armed 
him." 

Appellee's  counsel  cites  the  case  of  Nutter  z;.  Southern  Railway 
in  Kentucky,  78  S.  W.  470,  25  Ky.  Law  Rep.  1700,  as  sustaining 
the  action  of  appellee's  conductor  in  this  case.  In  that  case  Mrs. 
Nutter  and  her  friend,  Mrs.  Logan,  purchased  tickets  at  Seventh 
street  station  in  Louisville,  Ky.  Mrs.  Logan  took  possession  of 
the  tickets ;  they  went  to  the  train,  and  Mrs.  Nutter  boarded  it, 
but  by  accident  Mrs.  Logan,  who  held  the  tickets,  failed  to  get 
on.  After  the  train  left  the  station,  and  at  about  Fourth  street, 
the  conductor  asked  Mrs.  Nutter  for  her  ticket.  She  explained 
that  she  had  bought  it  at  Seventh  street  station,  and  that  her 
friend,  Mrs.  Logan,  had  it,  but  for  some  reason  had  failed  to  get 
aboard  the  train.  She,  under  these  circumstances,  of  course, 
had  no  ticket  to  produce,  nor  did  she  have  any  money  to  pay  her 
fare,  and  the  court  decided  that  the  conductor  properly  ejected 
her  from  the  train  at  that  point.  The  conductor  was  entitled 
to  the  ticket  or  the  fare.    The  case  is  unlike  the  one  at  bar. 

For  these  reasons,  the  judgment  of  the  lower  court  is  reversed 
and  remanded  for  further  proceedings  consistent  herewith. 


1 
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Mori  ARTY  v,  Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  May  21,  1909.) 

[88  N.  E.  Rep.  585.] 

Carriers — Injury  to  Passenger — Permitting  Obstructions  on  Plat- 
form.*— Where  defendant's  section  foreman  gave  some  old  ties,  re- 
moved from  the  track,  to  a  stranger,  and  defendant's  passenger  was 
injured  by  the  negligence  of  such  stranger  in  leaving  the  ties  on  the 
station  platform,  defendant  is  not  liable  for  such  injuries,  in  the  ab- 
sence of  any  showing  that  such  stranger  was  acting  as  agent  of  de* 
fendant. 

Carriers — Injury  to  Passengers — Obstructions  on  Platform — Negli- 
gence— Question  for  Jury. — In  an  action  for  injuries  to  a  passenger 
from  the  presence  of  railroad  ties  on  a  station  platform,  placed  there 
by  a  stranger,  to  whom  the  ties  had  been  given  by  the  section  foreman, 
whether  there  was  negligence  by  the  section  foreman  or  the  station 
agent  in  allowing  the  ties  to  be  placed  on  the  platform  is  a  question 
for  the  jury. 

Exceptions  from  Superior  Court,  Middlesex  County. 

Action  for  personal  injuries  by  Frank  H.  Moriarty  against  the 
Boston  &  Maine  Railroad.  Plaintiff  fell  over  two  railroad  ties 
on  the  platform  of  defendant's  station  in  West  Action.  The  ties 
had  been  left  there  by  one  O'Brien,  to  whom  they  had  been  given 
by  defendant's  foreman.  O'Brien  was  not  in  the  employ  of  de- 
fendant. The  jury  found  for  the  plaintiff  in  the  sum  of  $1,300, 
and  defendant  excepted.    Exceptions  sustained. 

David  I.  Walsh  and  Thos,  L.  Walsh,  for  plaintiff. 
Trull  &  Weir,  for  defendant. 

Hammond^  J.  The  plaintiff  was  a  passenger  on  a  train  of  the 
defendant  which  arrived  at  the  station,  which  was  upon  the  east 
side  of  the  track,  about  half  past  6  o'clock  in  the  evening.  It 
was  dark,  and  the  plaintiff,  after  alighting  from  the  train  and 
while  walking  along  the  platform,  stumbled  over  two  railroad 
ties  which  had  been  placed  there  by  one  O'Brien,  and  was  injured. 
These  ties  were  a  part  of  a  greater  number  which  had  been  taken 
out  of  the  railroad  bed  by  the  sectionmen,  and  had  been  left  on 
the  part  of  the  railroad  location  westerly  of  the  track  and  opposite 
the  station  platform.  On  the  day  of  the  accident,  at  the  request 
of  O'Brien,  the  section  foreman,  O'Connell,  had  given  him  all 
these  ties. 

At  the  close  of  the  evidence  the  defendant  presented  certain 
requests  for  rulings  which  were  refused,  and  the  case  was  sub- 

♦See  generally  foot-note  of  Missouri,  etc.,  Ry.  Co.  v.  Criswell 
(Tex.),  29  R.  R.  R.  673,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  673. 
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tnitted  to  the  jury,  who  found  for  the  plaintiff.  The  case  is 
before  us  upon  the  defendant's  exceptions  to  the  refusals  to  rule 
as  requested,  and  to  certain  instructions  given. 

Among  the  rulings  requested  and  refused  were  ( 1 )  that  there 
was  not  sufficient  evidence  to  justify  the  jury  in  finding  that 
O'Brien  was  the  agent  of  the  defendant  in  removing 
the  ties,  and  (2)  that  the  jury  would  not  be  war- 
ranted on  the  evidence  in  finding  that  the  act  of  O'Brien  in  leav- 
ing the  ties  upon  the  station  platform  was  an  act  of  an  agent 
of  the  defendant.  The  question  whether  O'Brien  was  an  agent 
of  the  defendant  in  removing  the  ties,  and  in  placing  the  two  upon 
the  platform,  was  left  to  the  jury  under  instructions  which  au- 
thorized them  to  find  for  the  plaintiff  irrespective  of  the  question 
whether  there  was  negligence  on  the  part  of  O'Connell  or  of  the 
station  master,  or  any  other  person  in  the  defendant's  employ. 

In  this  we  think  there  was  error.  There  is  nothing  to  show 
that  O'Connell  had  any  authority  whatever  to  hire  O'Brien  to 
act  as  an  agent  or  employee  of  the  defendant,  or  even  that  he  or 
O'Brien  ever  supposed  that  he  was  hiring  O'Brien  in  any  such 
capacity.  In  removing  the  ties  O'Brien  got  Smith  to  assist  him 
and  seems  never  to  have  dreamed  that  he  was  working  under 
O'Connell's  direction.  Nor  do  the  circumstances  authorize  the 
finding  that  he  was  impliedly  acting  as  such  agent.  Even  if  it 
be  assumed  that  in  giving  O'Brien  the  ties  O'Connell  was  acting 
within  the  scope  of  his  authority,  and  that  it  was  his  duty  to 
see  that  they  were  properly  removed  whether  given  to  O'Brien 
or  not,  still  this  is  far  short  of  showing  that  O'Brien  in  removing 
them  was  acting  as  the  agent  of  the  defendant.  He  was  not  at- 
tempting to  do  anything  for  the  defendant.  The  ties  had  been 
given  to  him  with  permission  to  take  them  away,  and  in  removing 
them  he  was  taking  care  of  his  own  property  and  not  at  all  that 
of  the  defendant ;  and  his  motive  in  removing  them  was  not  to 
help  the  defendant  or  O'Connell  to  discharge  any  duty  resting 
upon  them  or  either  of  them,  but  to  take  and  protect  his  own 
property.  Under  these  circumstances  the  defendant  was  entitled 
to  the  rulings  requested,  above  set  forth,  as  to  the  agency  of 
O'Brien. 

The  court,  however,  rightly  refused  to  direct  a  verdict  for  the 
defendant.  On  all  the  evidence  it  was  a  question  for  the  jury 
whether  there  was  any  negligence  on  the  part  of  O'Connell  or 
the  station  master.  Each  knew  that  O'Brien,  a  stranger  was  at 
work  removing  the  ties;  and  we  cannot  say  as  matter  of  law 
that  the  jury  could  not  have  found  that  in  view  of  the  relation 
between  the  defendant  and  the  plaintiff  as  its  passenger,  the  de- 
fendant failed  to  exercise  that  degree  of  care  for  its  passengers 
which  was  imposed  upon  it  by  law.  But,  since  there  was  error 
as  to  O'Brien's  alleged  agency  as  above  stated,  the  order  must  be: 

Exceptions  sustained. 
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(Supreme  Judicial   Court  of  Massachusetts,   Suffolk,  May  22,  1909.) 

[88  N.  E.  Rep.  578.] 

Carriers — Injury  to  Passenger — Conflicting  Evidence — Cause  of  In- 
jury.— In  an  action  for  injuries  in  alighting  from  a  street  car,  wherein 
the  evidence  was  conflicting  as  to  whether  plaintiff  safely  reached  a 
cross-walk  and  received  her  injury  thereafter,  the  jury  had  a  right  to 
accept  her  account  as  true. 

Carriers — Setting  Down  Passengers — Defective  Street — Curbstones 
constructed  by  the  city,  inclosing  a  reserved  space  used  for  street  rail- 
road purposes  and  for  ornamentation,  did  not  amount  to  a  defect  in 
the  street,  rendering  the  street  railroad  company  liable  for  injuries  to 
a  passenger  on  alighting  from  a  car  by  her  foot  slipping  on  the  curb- 
stone, which  terminated  within  a  few  inches  of  the  track. 

Carriers — Injuries  to  Street  Car  Passenger — Evidence  of  Neg]|« 
gence« — In  an  action  for  injuries  sustained  by  plaintiff  in  alighting 
from  a  street  car,  held,  that  the  evidence  did  not  show  negligence  of 
defendant. 

Carriers — Street  Railroads — ^Duty  as  to  Setting  Down  Passengers.*^ 
The  duty  of  a  street  railway  company  in  setting  down  passengers  in 
the  street  is  met  when  it  stops  its  car  so  that  the  passenger,  in  alight- 
ing, win  step  on  a  part  of  the  street  property  worked  for  public  travel. 

Carriers — Street  Railways — ^Duty  in  Setting  Down  Passengers.t — 
Where  a  street  is  temporarily  defective,  and  a  passenger  alighting  is 
apt  to  step  on  the  defect,  a  street  railway  company  may  be  held  to 
reasonable  care,  either  by  way  of  warning  or  otherwise;  but  where 
there  is  nothing  in  the  appearance  of  the  passenger  to  indicate  to  a 
conductor  that  she  has  not  ordinary  capacity  to  care  for  herself,  or 
that  it  would  be  more  dangerous  for  her  to  alight  than  for  other  per- 
sons the  company  has  a  right  to  assume  that  she  knows  generally  of 
the  construction  of  sidewalks. 

Report  from  Superior  Court,  Suffolk  County;  Robert  R.  Bis- 
hop, Judge. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
street  railway  to  discharge  its  passengers  at  safe  places,  see  foot-note 
of  Ward  v.  Chicago  City  Ry.  Co.  (111.),  32  R.  R.  R.  597,  55  Am.  &  Eng. 
R-  Cas.,  N.  S.,  597. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  to  warn 
and  instruct  passengers  and  negligence  in  allowing  them  to  expose 
themselves  to  danger,  see  first  foot-note  of  Cincinnati,  etc.,  Ry.  Co.  v. 
Raine  (Ky.),  ai  R.  R.  R.  603,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  603;  sec- 
ond foot-note  of  Rearden  z/.St.  Louis,  etc.,  Ry.  Co.  (Mo.),  31  R.  R.  R. 
429,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  429 ;  second  foot-note  of  Armstrong 
f.  Portland  Ry.  Co.  (Ore.),  31  R.  R.  R.  89,  54  Am.  &  Eng.  R.  Cas.,  N. 
S.,  89;  last  paragraph  of  foot-note  of  Diggs  v.  Louisville  &  N.  R.  Co. 
(C.  C.  A.),  29  R.  R.  R.  285,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  285. 
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Action  by  Althea  A.  Farrington  against  the  Boston  Elevated 
Railway  Company.  Verdict  for  plaintiff,  and  case  reported  to 
the  Supreme  Judicial  Court.    Judgment  for  defendant. 

Tort  for  personal  injuries  to  plaintiff,  injured  while  alighting^ 
from  a  street  car.  In  the  superior  court  the  jury  found  for  the 
plaintiff,  and  the  case  was  reported  to  the  Supreme  Judicial 
Court. 

Elder  &  Whitman  and  Clarence  A,  Barnes,  for  plaintiff. 
Sughrue  &  Chase  and  Robert-  M.  Bowen,  for  defendant. 

Hammond,  J.  This  is  an  action  to  recover  for  injuries  sus- 
tained by  the  plaintiff  in  alighting  from  one  of  the  defendant's 
open  cars  at  8 :45  in  the  evening  of  July  28,  .1905,  at  or  nearly 
opposite  the  intersection  of  Garrison  street  with  Huntington 
avenue  in  Boston.  Through  this  part  of  the  avenue  there  is  a 
reserved  space  25  feet  wide  (including  curbstones)  which  was 
laid  out  in  1894  as  a  part  of  the  avenue,  "for  the  use  of  street 
railways  and  for  grass."  This  reserved  space  is  a  few  inches 
above  the  level  of  the  street  on  either  side,  and  is  bounded  with 
granite  curbing,  7  inches  wide,  set  3  feet  6  inches  from  the  inside 
or  gauge  line  of  the  rail.  At  the  intersection  of  the  various  cross- 
streets  and  opposite  Garrison  street  are  paved  "cross-overs"  for 
teams,  higher  than  the  asphalt  surface  of  Huntington  avenue. 
The  curbstones  above  mentioned  terminate  at  these  "cross-overs" 
in  curved  corner  granite  blocks  which  turn  inwards  towards  the 
rails  and  come  wifhin  7  inches  of  the  nearest  rail.  The  comer 
block  nearly  opposite  the  northerly  sidewalk  of  Garrison  street, 
being  the  block  upon  which  the  plaintiff  testified  she  stepped 
on  alighting  from  the  car,  was  3  inches  higher  than  the  asphalt 
surface  of  Huntington  avenue  next  to  the  straight  curbing  of 
the  reserved  space,  2j4  inches  above  the  asphalt  at  another  point 
nearer  the  rail,  and  1^4  inches  higher  than  the  asphalt  at  the 
place  where  the  asphalt  and  paving  came  together,  which  point 
was  a  little  less  than  2  feet  from  the  rail.  These  differences  in 
the  height  of  the  top  surface  of  the  granite  block  above  the  sur- 
face of  the  street  we  understand  are  not  caused  by  any  unevenness 
in  the  surface  of  the  stone,  but  by  the  gradual  ascent  of  the  cross- 
ing as  it  goes  from  Huntington  avenue  towards  the  rails  of  the 
defendant. 

The  avenue  and  cross-over,  including  the  granite  curbing, 
were  constructed  by  the  city  of  Boston,  upon  which  municipality 
rests  the  duty  of  keeping  the  streets  in  repair.  The  physical  con- 
dition had  not  changed  from  the  time  of  the  construction  up  to 
the  time  of  the  accident.  There  is  no  evidence  that  there  was 
any  imperfection  in  the  work  itself.  It  was  just  exactly  what  it 
appeared  to  be.  No  claim  was  made  that  it  was  not  in  good  re- 
pair. 
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As  to  the  accident  the  plaintiff  testified  that  she  and  a  friend 
were  seated  upon  the  fourth  seat  from  the  rear  of  the  car,  she 
beii^  at  the  left  of  her  friend  who  was  at  the  right-hand  end  of 
the  seat ;  that  as  the  car  approached  Garrison  street  she  signaled 
to  the  conductor,  who  rang  the  bell  and  the  car  came  to  a  full 
stop.  "She  stepped  past  her  friend,  down  upon  the  running 
board  with  both  feet,  and,  holding  to  the  forward  grab  rail  by 
her  left  hand,  stepped  down  with  her  right  foot  to  the  ground, 
as  she  supposed,  and  when  her  toe  struck  the  ground  she  let  gO' 
her  hold  and  her  foot  slipped  and  turned  over,  and  she  fell  ta 
the  ground  and  broke  her  leg."  She  further  testified  that  "after 
her  fall  she  was  right  close  to  the  car,  so  that  she  could  touch 
the  running  board  with  her  hand;  that  she  was  helped  up  and 
to  the  nearest  corner  of  Garrison  street,  and  then  looked  back^ 
and  for  the  first  time  noticed  that  the  rear  of  the  car  projected 
atxt  into  the  paved  cross-over  for  teams."  On  cross-examination 
she  testified  that  "the  car  had  arrived  at  Garrison  street  and  that 
she  was  at  Garrison  street  where  she  wanted  to  stop,  but  she  did 
not  notice  particularly  where  the  car  had  stopped,  or  that  it  had 
not  gone  far  enough  along,  and  that  she  supposed  it 
had  stopped  where  it  always  did;  that  she  looked  down 
is  she  stepped  off,  but  that  the  car  was  brilliantly  lighted 
and  she  could  not  see  the  ground  and  supposed  the  car  was  at 
tfie  brick  cross-walk ;  that  she  should  judge,  looking  at  the  plan, 
that  her  foot  landed  at  about  the  middle  of  the  curved  block,  on 
the  edge ;  that  when  she  stepped  down  she  stepped  out  some  in- 
ches beyond  the  running  board  to  clear  it,  as  one  naturally  would 
do;  that  as  she  alighted  her  heel  slipped  off  the  curb,  which 
turned  her  ankle,  and  she  fell;  that  during  all  this  time  the  car 
was  stopped  still,  the  conductor  being  on  the  rear  platform ;  that 
there  were  very  few  people  in  the  car ;  that  there  was  no  crowd- 
ing or  pushing,  or  anything  to  hurry  her ;  that  she  did  not  notice 
the  exact  position  of  the  car  until  after  she  had  reached  the  side- 
walk and  looked  back." 

The  evidence  was  conflicting  both  as  to  where  the  car  stopped 
and  as  to  where  the  plaintiff  stepped  as  she  alighted.  Several 
witnesses  for  the  defendant  testified  that  the  plaintiff  stepped 
on  the  brick  cross-walk,  which  had  been  constructed  by  the  de- 
fendant within  the  reserved  space,  a  few  feet  from  the  paved 
cross-over,  and  that  she  safely  reached  the  walk  and  received  her 
mjury  after  she  had  fully  alighted.  But  the  jury  had  the  right 
to  accept  as  true  the  account  given  by  the  plaintiff. 

"No  contention  was  made  that  the  plaintiff  could  recover 
against  the  defendant  on  account  of  any  dangerous  condition 
in  the  reservation,  curbstone,  or  street  other  than  the  corner 
block  itself,  and  her  counsel  stated  to  the  jury  that  he  made  no 
such  claim,  and  admitted  that  if  the  plaintiff  had  safely  alighted 
from  the  car  and  afterwards  tripped  on  the  straight  curbstone  of 
other  obstruction  she  could  not  recover." 
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The  presiding  justice  refused  to  rule,  as  requested  by  the  de- 
fendant, that  upon  all  the  evidence  the  defendant  was  not  n^;li- 
gent,  and  submitted  that  question  to  the  jury,  with  instructions 
that  "if  the  plaintiff  satisfied  them  that  the  accident  occurred  at 
the  point  at  which  she  claimed  it  did,  and  [they]  were  satisfied 
that  the  place  was  a  dangerous  one  to  alight  upon  and  amounted 
to  a  defect  in  the  highway,  and  that  the  defendant  knew  that  it 
was  a  dangerous  place,  or  by  the  exercise  of  reasonable  care 
might  have  known  that  it  was  so,  and  yet  stopped  its  car  there  in 
such  a  way  as  to  amount  to  an  invitation  to  the  plaintiff  to  alight 
there,  then  she  might  recover." 

We  are  of  opinion  that  a  jury  ought  not  to  be  allowed  to  find 
this  corner  stone,  taken  in  connection  with  its  surroundings,  to 
be  a  defect  in  the  highway.  It  is  a  very  common  construction 
where  a  sidewalk  or  any  other  reservation,  elevated  as  this  was 
above  the  rest  of  the  street,  is  crossed  by  a  street  or  way,  public 
or  private.  In  the  construction  of  a  street  it  is  good  worlananship 
to  have  the  sidewalk  raised  above  the  part  of  the  surface  of  the 
street  which  lies  next  to  the  sidewalk,  and  speaking  generally 
such  a  method  of  constructing  a  sidewalk  is  almost  universal 
There  must  be  some  way  of  getting  from  one  level  to  the  other, 
when  the  continuity  of  the  sidewalk  or  raised  reservation  is  in- 
terrupted by  cross  streets ;  and  the  way  adopted  here  is  and  for 
generations  has  been  one  of  almost  universal  use.  Upon  the  evi- 
dence it  must  be  held  as  matter  of  law  that  the  way  was  not  de- 
fective. Burke  v,  Haverhill,  187  Mass.  65,  72  N.  E.  256,  and 
cases  cited.  Compare,  also,  Raymond  v,  Lowell,  6  Cush.  524, 
532,  533,  53  Am.  Dec.  57. 

Nor  is  there  any  evidence  of  the  negligence  of  the  defendant. 
The  car  was  stopped  so  that  the  plaintiff  in  alighting  stepped  upon 
a  spot  properly  worked  for  public  travel.  It  is  to  be  noted  that 
the  street  is  in  no  sense  a  passenger  station  for  the  safety  of 
which  the  defendant  is  responsible.  The  defendant  had  nothing 
to  do  with  the  construction  of  the  street  at  the  spot  upon  which 
the  plaintiff  testified  she  stepped.  As  a  rule  its  duty,  so  far  as 
material  to  the  question  under  discussion,  is  met  when  it  stops 
its  car  so  that  the  passenger  in  alighting  steps  upon  a  part  of  the 
street  properly  worked  for  public  travel.  And  such  seems  to  have 
been  the  view  of  the  presiding  justice,  for  he  instructed  the  jury 
that  in  order  to  bring  in  a  verdict  for  the  plaintiff  they  must 
find  among  other  things  not  only  that  the  place  where  the  plain- 
tiff alighted  was  dangerous  but  that  it  "amounted  to  a  defect  in 
the  highway."  This  is  not  a  case  where  by  reason  of  changes  in 
the  surface  of  the  street  while  undergoing  repairs,  or  from  some 
other  cause,  the  street  is  temporarily  defective  and  a  passenger 
in  alighting  is  likely  to  step  on  the  defect.  In  such  a  case  the 
defendant  may  be  held  to  reasonably  care,  either  by  way  of  warn- 
ing or  otherwise,  to  see  that  the  passenger  safely  alights.   There 
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was  nothing  in  the  appearance  of  the  plaintiff  to  indicate  to 
the  conductor  that  she  had  not  the  ordinary  capacity  to  care  for 
herself,  or  that  it  would  be  any  more  dangerous  for  her  to 
alight  than  for  any  other  person.  The  defendant  had  the  right 
to  assume  that  the  plaintiff  knew  generally  of  the  construction  , 
of  sidewalks.  There  was  no  greater  difference  between  the  sur- 
face of  this  stone  above  the  asphalt  at  the  place  upon  which  the 
plaintiff  alighted  than  may  occur  between  the  level  of  two  cobble 
stones.  The  injuries  to  the  plaintiff  were  the  result  of  turning 
her  ankle.  To  require  a  street  railway  company  to  make  so  minute 
an  examination  of  a  properly  worked  street  as  a  decision  for  the 
plaintiff  in  this  case  would  call  for  would  be  to  impose  upon  the 
defendant  a  burden  at  once  unreasonable  and  practically  im- 
possible of  performance. 

It  follows  that  the  first  and  third  requests  should  have  been 
given ;  and  therefore,  in  accordance  with  the  terms  of  the  report, 
fiiere  is  to  be : 

Judgment  for  the  defendant. 


Conner  v,  Seattle,  R.  &  S.  Ry.  Co.    • 

(Supreme  Court  of  Washington,  Dec.  13,  1909.) 

[105  Pac.  Rep.  634.] 

Evidence — Self-Serving  Declaration — Conductor's  Report  of  Acci- 
dents— In  an  action  against  a  railroad  for  personal  injuries  from  fall- 
ing over  a  projection  above  the  floor  of  a  car,  the  report  of  the  acci- 
dent, made  in  writing  by  the  conductor  of  the  car  immediately  after 
the  accident,  and  very  soon  thereafter  given  to  defendant,  in  compli- 
ance with  its  rules,  was  inadmissible  for  defendant  as  being  self-serv- 
ing, being  made  for  the  very  purpose  of  facilitating  the  defense  to  any 
action  for  injuries  caused  thereby. 

Appeal  and  Error — Review — Denial  of  Nonsuit — Sufficiency  of  Evi- 
dence.— Where  defendant,  at  the  close  of  plaintifFs  evidence,  moved 
for  nonsuit,  which  was  denied,  and  it  voluntarily  proceeded  with  the 
trial,  and  introduced  evidence,  upon  appeal,  the  sufficiency  of  the  evi- 
dence to  warrant  the  verdict  is  to  be  determined  in  the  light  of  all  the 
evidence,  and  is  not  limited  to  the  state  of  the  evidence  at  the  time  of 
the  nonsuit  motion. 

Carriers — Gratuitous  Passenger — Passenger  for  Hire — Question  for 
Jury. — In  an  action  against  a  carrier  for  personal  injuries  from  falling 
over  a  projection  above  the  floor  of  a  car,  where  the  evidence  as  to 
whether  plaintiff  was  riding  on  a  pass  or  was  a  passenger  for  hire 
was  conflicting,  that  question  was  for  the  jury. 

Department  2.  Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 
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Action  by  Sarah  J.  D.  Conner  against  the  Seattle,  Renton  ft 
Southern  Railway  Company,  a  corporation.  Judgment  for  plain-^ 
tiff,  and  defendant  appeals.  Affirmed. 

Morris  B.  Sachs,  for  appellant. 

Morris,  Southard  &  Shipley,  for  respondent. 

Parker,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  the  plaintiff 
while  a  passenger  upon  one  of  the  defendant's  cars.  Plaintiff 
alleged,  in  substance,  in  her  complaint :  That  on  November  25, 
1905,  she  boarded  one  of  defendant's  cars,  as  a  passenger  for 
hire,  for  the  purpose  of  taking  passage  thereon;  that  defendant 
carelessly  and  negligently  maintained  and  operated  said  car 
with  a  trapdoor  in  the  floor  thereof,  near  the  entrance,  over 
which  plaintiff  was  required  to  pass  in  order  to  reach  a  seat; 
that  said  trapdoor  was  negligently  maintained  at  a  sufficient 
elevation  above  the  floor  of  the  car  so  as  to  be  a  menace  and 
danger  to  persons  passing  over  the  same,  all  of  which  was  un- 
known to  her;  that  in  passing  from  the  rear  entrance  of  the  car 
to  a  seat  therein,  without  any  fault  on  her  part,  she  stumbled 
upon  said  uaised  trapdoor,  and  by  the  sudden  motion  caused  by 
the  negligent  starting  of  the  car,  and  by  her  stumbling  upon  said 
door,  she  was  violently  thrown  from  her  feet  and  precipitated 
upon  the  floor  of  the  car  with  great  force  and  violence  and  was 
severely  injured  thereby;  that  if  defendant  had  used  reascm- 
able  diligence  and  care  in  the  construction,  maintenance,  and 
operation  of  the  car,  the  accident  and  injury  to  her  would  not 
have  occurred;  that  she  wa3  permanently  crippled  and  deformed 
by  reason  of  said  injuries,  describing  them,  and  has  suffered, 
and  will  suffer,  great  physical  and  mental  pain,  all  to  her  damage 
in  the  sum  of  $20,000,  for  which  she  prays  judgment  against 
defendant.  Defendant  by  its  answer  denied  the  allegations  of 
negligence  charged  against  it  in  plaintiff's  complaint,  and  as  an 
affirmative  defense  alleged,  in  substance,  that,  if  plaintiff  was  at 
the  time  and  place  alleged  by  her  a  passenger  upon  its  car,  she 
was  a  gratuitous  passenger  traveling  as  such  upon  a  pass  issued 
at  her  request,  without  any  consideration  whatsoever  to  defend- 
ant, which  was  issued  to  and  accepted  by  her  under  the  condi- 
tions indorsed  thereon,  as  follows:  "In  consideration  of  this 
free  pass  I  hereby  agree  to  assume  and  do  assume  all  risk  of 
accidents,  damages  and  loss  of  property  sustained  by  me,  and  I 
expressly  agree  with  the  Seattle,  Renton  &  Southern  Railway 
Company  that  it  shall  not  be  liable  under  any  circumstances 
whether  by  reason  of  negligence  of  its  agents  or  otherwise  for 
any  injury  or  loss  to  me  as  aforesaid."  Plaintiff  replied  denying 
the  allegations  of  this  affirmative  defense.  A  trial  upon  these 
issues  before  the  court  and  a  jury  resulted  in  a  verdict  for 
$2,400  in  plaintiff's  favor.     Thereupon  defendant  moved  for  a 
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flew  trial,  which  the  court  denied  and  rendered  judgment  upon 
the  verdict,  from  which  this  appeal  is  prosecuted. 

It  is  first  contended  by  learned  counsel  for  appellant  that  the 
trial  court  erred  in  refusing  to  admit  in  evidence,  offered  in 
appellant's  behalf,  the  report  of  the  accident  made  in  writing 
by  the  conductor  of  the  car  immediately  following  the  accident, 
and  very  soon  thereafter  given  to  the  defendant,  in  compliance 
with  its  rules.  The  theory  upon  which  counsel  sought  to  intra* 
ducc  this  evidence  is,  using  his  own  language :  "The  report  was 
admissible  as  being  original  entries  made  in  the  regular  and  due 
course  of  the  business  of  the  company  and  made  contempo- 
raneously with  the  transactions  recorded."  For  the  sake  of 
argument,  we  may  admit  that  the  report  wis  made  in  due  course 
and  in  compliance  with  a  rule  and  custom  universally  followed. 
Yet  we  are  quite  unable  to  see  how  the  statements  made  in  such 
report  can  escape  the  objection  of  being  self-serving,  in  so  far 
as  they  were  favorable  to  appellant's  contentions  (and,  of  course, 
k  was  because  -tiiey  were  so  favorable  that  they  were  offered  to 
support  its  contentions),  being  made  by  appellant's  agent  and  in 
Hs  interest  concerning  facts  which  the  agent  at  the  time  of  mak- 
ing them  knew  would  most  likely  become  matters  of  dispute 
and  drawn  into  litigation.  Indeed,  it  is  evident  that  the  very 
making  of  the  report  upon  the  facts  surrounding  the  accident 
was  prompted  by  the  possibility  of  the  respondent  claiming 
damages  and  suing  the  appellant  therefor.  Counsel  cite  the  case 
of  Callihan  v,  Washington  Water  Power  Co.,  27  Wash.  154, 
67  Pac.  697,  56  L.  R.  A.  772,  91  Am.  St.  Rep.  829,  in  support 
of  his  contention.  In  that  case  the  question  of  fact  was  involved 
as  to  whether  or  not  a  woman  was  a  passenger  upon  a  certain 
car  during  a  certain  trip;  she  having  testified  that  she  had  paid 
her  fare  by  a  transfer  slip.  The  conductor's  trip  report  identified 
by  him  and  offered  in  connection  with  his  oral  testimony,  which 
had  been  made  in  usual  course  of  business  showing  that  all 
fares  on  that  trip  were  cash  fares,  was  admitted  in  evidence  over 
objections,  which  was  assigned  as  error.  We  think  a  careful 
reading  of  that  decision  will  show  that  the  court  did  not  regard 
the  report  as  self-serving,  for  the  reason  it  was  not  made  under 
circumstances  when  there  were  any  inducements  whatever  to  re- 
cord the  facts  other  than  as  they  actually  occurred  at  the  time. 
It  was  nothing  more  or  less  than  a  simple  matter  of  bookkeeping 
in  the  usual  course  of  business,  without  any  thought  of  future 
litigation  drawing  the  facts  so  recorded  in  question.  It  was  by 
reason  of  the  absence  of  such  considerations  at  the  time  of  mak- 
ing the  report  that  it  was  there  admitted  in  evidence.  In  this 
case  the  record  of  the  facts,  in  the  form  of  the  conductor's  report, 
was  made  for  the  very  purpose  of  aiding  appellant  in  possible 
future  litigation  with  the  respondent.  To  admit  such  evidence 
would  be  a  clear  violation  of  the  rule  against  self-serving  declara- 
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tions,  so  tersely  stated  by  Judge  Dunbar  in  the  Callihan  Case,  on 
page  159,  of  27  Wash.,  page  699  of  67  Pac.  (56  L.  R.  A.  772,  91 
Am.  St.  Rep.  829),  as  follows:  "It  may  be  stated  that  the  general 
rule  is  that  the  previous  declarations  of  a  witness  out  of  court, 
and  not  sworn  to,  are  not  admissible  to  sustain  his  evidence 
given  in  court.  The  reason  for  this  rule  is  that  such  declarations 
are  or  might  be  self-serving,  and,  as  has  freqiiwtly^been  said, 
make  a  witness'  credibility  depend  more  upon  the  number  of 
times  he  had  repeated  the  same  story,  than  upon  the  truth  of 
the  story  itself."  We  think  the  trial  court  correctly  ruled  in  ex- 
cluding this  evidence. 

Learned  counsel  for  appellant  contends  that  the  trial  court  er- 
roneously denied  his  motion  for  nonsuit  at  the  close  of  respond- 
ent's evidence  upon  the  trial,  and  also  erroneously  denied  his  mo- 
tion for  a  new  trial,  both  of  which  involved  the  sufficiency  of  the 
evidence  to  support  a  recovery  by  respondent.  These  two  conten- 
tions are  argued  separately  in  appellant's  brief;  but,  in  view  of 
the  fact  it  voluntarily  proceeded  with  the  trial  and  introducing 
evidence  after  the  denial  of  its  motion  for  nonsuit,  the  question 
of  the  sufficiency  of  the  evidence  is  to  be  determined  in  the  light 
of  all  the  evidence,  and  is  not  limited  to  the  state  of  the  evidence 
at  the  time  of  the  nonsuit  motion.  Gardner  v.  Porter,  45  Wash. 
158,  160,  88  Pac.  121.  We  have  read  the  evidence  brought  here  by 
statement  of  facts,  and  are  convinced  therefrom  that  there  is 
ample  evidence  tending  to  show  the  negligence  of  appellant,  and 
the  nature  and  extent  of  the  injuries  to  respondent  resulting  there- 
from, if  believed  by  the  jury,  to  support  their  verdict. 

As  to  the  affirmative  defense  that  respondent  was  a  gratuitous 
passenger  traveling  upon  a  pass,  which  was  denied  by  her,  the 
learned  trial  court  fairly  instructed  the  jury  touching  the  legal 
effect  upon  her  right  to  damages  resulting  from  appellant's  negli- 
gence, if  she  was  traveling  upon  such  pass,  leaving  to  the  jury 
the  question  of  whether  or  not  she  was  then  traveling  upon  such 
pass,  or  was  a  passenger  for  hire.  Upon  this  question  of  fact 
the  evidence  was  in  conflict.  She  testified,  however,  direct  and 
positive,  that  she  did  not  then  possess  any  such  pass,  and  that  she 
then  paid  her  fare  in  cash.  It  thus  became  a  question  for  the 
jury  to  determine,  which  their  verdict  shows  they  resolved  in 
her  favor. 

We  find  no  error  in  the  record,  and  therefore  affirm  the  judg- 
ment. 

RuDKiN,  C.  J.,  and  Dunbar,  Crow,  and  Mount,  JJ.,  concur. 
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Fortune  et  al,  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  May  21,  1909.) 

[64  S.  E.  Rep.  759.] 

< — Injury  to  Person  Accompansring  Passengers — ^Contribu- 
tory Negligence — Evidence. — Evidence  held  to  show  plaintiff,  who  ac- 
companied her  husband  to  a  train  upon  which  he  was  to  depart,  and 
ivho  was  injured  in  so  doing,  was  not  negligent. 

Carriers — Person  Accompanjring  Passenger — Duty  of  Carrier.*—* 
Though  plaintiff  was  not  a  passenger  towards  whom  the  carrier  was 
bound  to  exercise  the  highest  degree  of  care,  yet,  it  being  a  custom  to  al- 
low persons  to  accompany  passengers  to  trains,  she  was  on  the  prem- 
ises by  the  carrier's  implied  invitation,  and  was  not  a  mere  trespasser, 
and  the  carrier  was  bound  to  exercise  ordinary  care  for  her  safety. 

Appeal  from  Superior  Court,  Haywood  County;  Peebles, 
Judge. 

Personal  injury  action  by  Connie  E.  Fortune  and  others  against 
the  Southern  Railway  Company.  Findings  for  plaintiff  were  set 
aside  and  a  nonsuit  allowed,  and  plaintiff  appeals.  Reversed  and 
remanded,  with  directions  to  enter  judgment  for  plaintiff. 

Action  to  recover  damages  for  a  personal  injury  alleged  to 
have  been  received  by  plaintiff  Connie  E.  Fortune  caused  by  the 
negligence  of  the  defendant.  The  cause  was  tried  at  July  term, 
1908,  of  the  superior  court  of  Haywood  county,  his  honor,  Judge 
Peebles,  presiding.    These  issues  were  submitted. 

"(1)  Was  the  plaintiff  C.  E.  Fortune  injured  by  the  negligence 
of  the  defendant  as  alleged  in  the  complaint?  Answer:   Yes. 

"(2)  Did  the  plaintiff  Connie  E.  Fortune  by  her  own  negli- 
gence contribute  to  her  injury  as  alleged  in  the  answer?  Answer: 
No. 

"(3)  What  damage,  if  any,  is  plaintiff  Connie  E.  Fortune  en- 
titled to  recover?  Answer:   Three  hundred  and   fifty  dollars." 

Thereupon  his  honor,  upon  the  ground  that  he  had  committed 
an  error  in  not  sustaining  defendant's  motion  to  nonsuit,  set 
aside  the  findings  of  the  jury  and  allowed  the  motion,  from  which 
judgment  plaintiff  appealed.  In  this  court  it  was  agreed  by  coun- 
sel that,  if  the  opinion  of  the  court  should  be  with  the  plaintiff, 
judgment  should  be  entered  for  the  sum  assessed  by  the  jury. 

W.  B.  Ferguson,  Prank  Carter,  and  H,  C,  Chcdester,  for  ap- 
pellant. 

Moore  &  Rollins,  for  appellee. 

♦Sec  last  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Grimsley  (Ark.),  3a 
R.  R.  R.  170.  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  170;  second  foot-note  of 
Arkansas  &  L.  Ry.  Co.  v.  Sain  (Ark.),  32  R.  R.  R.  579,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  579;  Cole's  AdmT  v.  Chesapeake  &  O.  R.  Co.  (Ky.),  31 
R.  R.  R.  453,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  453. 
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Brown,  J.  The  evidence  in  this  case  tends  to  prove  that  the 
plaintiff  accompanied  her  husband  to  defendant's  station  at 
Waynesville  for  the  purpose  of  seeing  him  off  as  a  passenger  for 
Asheville,  For  the  purpose  of  accommodating  the  increased  travel 
in  summer,  defendant  had  daily  an  extra  coach  left  at  a  certain 
place  on  the  side  track  close  to  the  station  at  Waynesville,  which 
was  attached  to  the  train  when  it  arrived  at  Waynesville  from  the 
West.  It  was  customary  to  open  this  extra  coach  some  ten  min- 
utes before  train  time,  and  to  permit  passengers  to  enter  it.  On 
the  date  of  the  injury  the  car  was  standing  at  the  usual  place  on 
the  side  track  where  passengers  were  accustomed  to  board  it. 
The  plaintiff  and  her  husband  stepped  on  the  platform  of  this 
car  with  the  view  of  entering  it,  about  two  minutes  before  train 
time,  but,  finding  the  door  locked,  they  were  on  the  point  of  step- 
ping off,  when  the  collision  occurred  which  caused  the  plaintiff's 
injury.  They  were  not  on  the  platform  exceeding  two  minutes. 
At  this  time  there  was  a  large  concourse  of  persons  at  the  station 
waiting  for  the  train.  Under  these  conditions,  and  just  as  plain- 
tiff and  her  husband  were  about  to  leave  the  platform,  an  engine 
was  run  into  the  side  track  at  a  dangerous  rate  of  speed,  variously 
estimated  by  the  witnesses  at  from  15  to  30  miles  an  hour,  and 
was  caused  to  strike  a  car  standing  at  the  station  platform,  and 
to  drive  it  against  the  car  upon  which  plaintiff  and  her  husband 
were  standing  with  such  force  that  the  ends  of  the  two  cars 
buckled  and  rose  from  the  track,  and  the  shock  threw  the  plaintiff 
down  and  injured  her. 

The  learned  counsel  for  defendant  in  his  argument  before  this 
court  rested  his  defense  very  largely  upon  the  defense  of  con- 
tributory negligence  upon  the  part  of  the  plaintiff  in  attempting 
to  enter  the  car.  We  do  not  think  there  is  any  foundation  for 
such  defense  upon  the  facts  of  the  case.  The  evidence  discloses 
no  negligent  conduct  upon  the  part  of  the  plaintiff  while  on  the 
car  which  in  the  least  degree  contributed  to  the  injury  she  re- 
ceived. It  will  not  be  contended  in  this  day  and  generation  that 
it  is  negligence  for  a  wife  to  escort  her  husband,  to  the  station 
and  to  board  a  car  momentarily  to  bid  him  good-bye.  The  de- 
fense must  properly  rest  upon  the  theory  that  the  plaintiff  was  on 
the  car  without  defendant's  consent,  and  that,  being  a  trespasser, 
the  defendant  owed  her  no  duty  except  to  refrain  from  willful 
injury,  and  therefore  as  to  her  is  guilty  of  no  negligent  conduct. 
This  view  of  the  evidence  is  properly  presented  under  the  first 
issue.  It  is  undoubtedly  true  that  it  plaintiff  had  been  a  tres- 
passer, stealing  a  ride,  as  in  Bailey's  Case  (N.  C.)  62  S.  E.  912, 
or  a  huckster  entering  the  train  to  sell  his  wares,  as  in  Peterson's 
Case,  143  N.  C.  263,  55  S.  E.  618,  8  L.  R.  A.  (N.  S.)  1240,  118 
Am.  St.  Rep.  799,  she  could  not  recover.  But  plaintiff  was  not 
in  any  sense  a  trespasser,  and  under  the  circumstances  of  this 
case  her  presence  on  the  car  platform  was  neither  wrongful  nor 
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negligent.  Her  presence  there  was  not  wrongful,  because  a  wife 
who  escorts  a  husband  or  a  husband  a  wife  to  a  seat  on  a  rail- 
way train  is  not  a  mere  trespasser  to  whom  the  company  owes 
no  duty  except  to  abstain  from  willful  injury.  It  is  true  plaintiff 
was  not  a  passenger  towards  whom  the  defendant  was  bound  to 
exercise  the  highest  degree  of  care,  but  she  was  on  its  premises 
by  its  implied  invitation,  and  it  was  bound  to  exercise  ordinary 
care  for  her  safety.  Railway  companies  owe  this  duty  at  least 
to  those  who  in  practice  they  allow  to  accompany  passengers  in 
order  to  see  them  off  on  trains  without  asking  special  permission. 
Railroad  v,  Lawton,  55  Ark.  428,  18  S.  W.  543,  15  L.  R.  A.  434, 
29  Am.  St.  Rep.  48;  Packet  Co.  v.  Wilson,  95  Tenn.  1,  31  S. 
W.  737 ;  Hutchinson  on  Carriers,  §  237 ;  Whitley  v.  Railroad,  122 
N.  C.  987,  29  S.  E.  783;  Morrow  v.  Railway,  134  N.  C.  92,  46 
S.  E.  12;  Moore  v.  Railroad,  119  Mich.  613,  78  N.  W.  666.  This 
implied  invitation  and  consequent  duty  to  those  who  impelled 
by  ties  of  relationship  and  affection  go  to  "welcome  the  coming 
or  speed  the  parting  guest"  is  founded  on  recQgnized  social  ob- 
servances which  have  become  a  universal  inseparable  concomi- 
tant of  modem  railway  traffic. 

Nor  do  we  think  the  husband  and  wife  were  wholly  unwarrant- 
ed in  attempting  to  enter  the  car  at  the  time  and  under  the  cir- 
cumstances in  evidence.  The  car  was  an  extra  coach  brought  up 
every  morning  from  Asheville,  and  left  at  Waynesville  for  the 
afternoon  train  returning  there.  It  usually  remained  at  the 
station  on  the  side  track  at  the  place  the  accident  occurred.  It 
was  the  defendant's  custom  to  open  the  car  at  that  place  10  min- 
utes before  train  time,  and  passengers  for  Asheville  at  once  board- 
ed it,  and,  upon  arrival  of  the  train,  it  was  coupled  on.  In  ac- 
cordance with  this  custom,  inaugurated  and  permitted  by  defend- 
ant, plaintiff  and  her  husband  boarded  the  car  two  minutes  be- 
fore train  time  in  order  that  he  might  secure  a  seat.  Finding  it 
locked,  they  started  back  to  the  station,  remaining  on  the  car 
platform  in  all  not  more  than  two  minutes,  but  were  caught  in 
the  collision.  There  is  no  evidence  that  they  lingered  on  the  plat- 
form unduly  long  or  did  any  act  that  a  person  of  reasonable 
prudence  would  not  be  expected  to  do  under  the  circumstances. 
We  think  his  honor's  first  impressions  of  this  case  were  the  best. 

The  cause  is  remanded,  with  direction  to  enter  judgment  for 
the  damages  ($350)  assessed  by  the  jury. 

Reversed. 
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(Supreme  Court  of  Arkansas,  Dec.  20,  1909.) 

[123  S.  W.  Rep.  790.] 

Carriers — Injuries  to  Passengers — Operation  of  Train — Question  for 
Jury. — Where  a  passenger  on  a  vestibuled  train,  while  passing  from 
one  car  to  another,  was  caused,  by  a  sudden  jerk  or  the  swaying  mo- 
tion of  the  train  while  rounding  a  curve,  to  strike  his  heel  on  a  stool 
causing  a  fall  and  the  injuries  complained  of,  whether  the  injury  was 
caused  by  the  running  of  the  train,  within  Kirby's  Dig.  §  6773,  making 
railroads  responsible  for  all  damages  to  persons  caused  by  the  run- 
ning of  trains  within  the  state,  was  for  the  jury. 

Carriers — ^Injuries  to  Passengers — Negligence — Prima  Fade  Case^ 
Instructions. — Where  a  passenger  claimed  that  he  was  injured  by  his 
foot  catching  on  a  stool,  from  a  sudden  jerk  of  the  train  as  he  was 
passing  from  one  car  to  another,  an  instruction  that,  if  plaintiff  was 
injured  by  the  running  of  the  train,  he  had  made  a  prima  facie  case 
of  negligence,  but  that,  if  it  appeared  from  plaintiff's  evidence  that 
the  injury  did  not  result  from  defendant's  negligence,  the  prima 
facie  case  was  rebutted,  was  applicable  to  the  facts  under  Kirby's 
Dig.  §  6773,  making  railroads  liable  for  injuries  resulting  from  the 
running  of  trains. 

Carriers — Injuries  to  Passengers — Contributory  Negligence— Ques- 
tion for  Jury.* — It  is  not  negligence  as  a  matter  of  law  for  a  passen- 
ger, in  the  absence  of  any  rule  of  the  carrier  prohibiting  it,  to  pass 
from  one  car  to  another  while  the  train  is  in  motion. 

Carriers — Injuries  to  Passengers — ^Assumed  Risk. — A  passenger  who 
undertakes  to  pass  from  one  car  to  another  while  the  train  is  in 
motion  assumes  the  risk  of  injury  caused  by  an  ordinary  movement 
of  the  train  of  good  construction  and  repair  over  a  track  in  good 
condition,  but  does  not  assume  any  risk  of  injury  resulting  from  the 
carrier's  negligence. 

Carriers — Injuries  to  Passengers — Proximate  Cause.t— Plaintiff, 
while  passing  from  one  Car  to  another  of  a  vestibuled  train  while  the 
train  was  rounding  a  curve,  was  caused  to  strike  a  stool  left  in  the 
passageway  with  his  heel,  causing  him  to  fall,  and  resulting  in  the 
injuries  complained  of.  Held,  that  the  motion  of  the  train,  whether 
negligent  or  not,  concurred  with  the  carrier's  negligence  in  leaving 
the  step  in  the  aisle,  which  was  the  proximate  cause  of  the  injury. 


♦See  second  paragraph  of  first  foot-note  of  Bromley  v.  New  York, 
etc.,  R.  Co.  (Mass.),  23  R.  R.  R.  11,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  H- 

tFor  the  authorities  in  this  series  on  the  question  what  is,  and  is  not, 
the  proximate  cause  of  an  injury,  see  first  foot-note  of  Williams  v. 
Atlantic  Coast  Line  R.  Co.  (Fla.),  33  R.  R.  R.  158,  56  Am.  &  Eng.  R. 
Cas.,  N.  S.,  158. 
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Appeal  from  Circuit  Court,  Hot  Springs  County ;  W.  F.  Evans, 
Judge. 

Action  by  H.  B.  Pollock  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Appellee  was  a  passenger  on  appellant's  train.  He  was  passing 
between  the  coach  and  smoking  car.  On  the  platform  between 
the  cars  and  in  the  direct  line  of  the  passageway  there  was  a 
little  step  box  or  stool  about  seven  or  eight  inches  high.  Appellee 
stepped  over  this  box  in  passing  from  one  car  to  the  other,  and 
as  he  did  so  the  train  gave  a  sudden  jerk.  It  was  a  jerk  as  if 
the  train  was  rounding  a  curve,  and  appellee's  heel  struck  the 
box  and  he  fell  backwards  hitting  his  back  against  the  stool  and 
was  injured.  Appellee  could  have  moved  the  stool  out  of  his 
way,  but  instead  of  doing  so  he  stepped  over  it  when  the  train 
jerked  causing  him  to  fall.  The  train  was  vestibuled,  and  the  box 
was  a  stool  used  by  the  trainmen  in  assisting  the  passengers  to 
get  on  and  off  the  cars.  Appellee  sued  appellant,  predicating  his 
cause  of  action  upon  the  above  facts,  and  alleging  that  appellant 
negligently  placed  and  permitted  the  stool  to  remain  in  the  aisle 
of  the  platform,  and  negligently  permitted  the  train  to  give  a 
violent  jerk  throwing  and  injuring  appellee  as  indicated  above. 
Appellant  denied  the  material  allegations.  Appellant's  evidence 
tended  to  prove  that  the  train  was  running  smoothly;  that  ap- 
pellee made  complaint  to  the  conductor  of  a  step  being  across  the 
pathway;  that  the  conductor  went  and  found  the  step  or  stool 
in  front  of  the  door  about  five  inches.  He  moved  it  back  of  the 
door  of  the  vestibule  where  it  should  have  been  placed  by  the 
porter.  The  appellee  did  not  tell  the  conductor  that  he  was  hurt. 
The  Hot  Springs  special  train  on  which  appellee  was  riding  was 
a  solid  train,  all  vestibuled.  The  cars  all  go  together;  one  car 
cannot  roll  one  way  and  then  the  other.  They  go  in  a  bend,  and 
'  cannot  possibly  jerk  one  car  and  not  jerk  altogether.  The  motion 
of  the  cars  in  turning  a  curve  is  a  swaying  motion,  but  not  a 
sudden  lunge.  It  might  cause  a  person  to  stagger  and  lose  his 
balance  if  unfamiliar  with  its  motion.  The  instructions  of  which 
appellant  complains  are  as  follows: 

"(3j4)  If  the  plaintiff  has  shown  by  the  preponderance  of  the 
evidence  that  he  was  injured  by  the  running  of  defendant's  train, 
then  he  has  made  a  prima  facie  case  of  negligence  against  the 
defendant.  But  if  it  appears  from  the  evidence  introduced  by 
plaintiff  that  the  injury  did  not  result  from  the  negligence  of  de- 
fendant, the  prima  facie  case  is  rebutted." 

"(2)  If  you  believe  from  the  evidence  that  the  plaintiff,  H. 
B.  Pollock,  was  a  passenger  on  one  of  defendant's  trains  between 
Little  Rock  and  Benton,  Arkansas,  and  while  riding  as  such  pas- 
senger, and  while  the  train  was  running,  undertook  to  pass  from 
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one  car  to  another  and  found  a  step  box  or  stool  in  the  passage- 
way between  said  cars,  which  said  step  box  or  stool  he  attempted 
to  step  over,  and,  in  doing  so,  he  failed  to  use  ordinary  care — 
that  is,  such  care  as  an  ordinarily  prudent  person  would  exercise 
under  the  circumstances — and  was  caused  to  fall  by  reason  of 
the  motion  of  the  car,  and  was  injured  by  falling  on  the  step  box 
or  stool,  then  your  verdict  should  be  for  the  defendant,  unless 
you  further  find  from  the  evidence  that  the  movement  of  the 
car  which  caused  him  to  fall  was  sudden,  unusual,  and  unnecessary 
in  the  ordinary  operation  of  the  train." 

The  modification  to  appellant's  prayer  No.  2  above  is  shown  in 
italics.  To  this  modification  appellant  objected,  and  duly  excepted 
to  the  rulings  of  the  court.  The  verdict  and  judgment  were  for 
$500.    Appellant  duly  prosecutes  this  appeal. 

£.  B,  Kinszvorthy,  Louis  Rhoton,  and  Chas.  Jacobson,  tor  ap- 
pellant. 

Wood  &  Henderson,  for  appellee. 

Wood,  J.  (after  stating  the  facts  as  above).  There  was  evi- 
dence tending  to  show  that  appellee's  injury  was  caused  by  a  sud- 
den jerk,  or  the  swaying  motion  of  appellant's  train  while  it  was 
running  and  rounding  a  curve,  causing  him  to  strike  the  stool 
with  his -heel  and  to  fall.  This  warranted  submitting  the  question 
to  the  jury  as  to  whether  appellee's  injury  was  caused  by  the  run- 
ning of  the  train.  The  instruction  was  applicable  to  the  facts 
under  section  6773,  Kirby's  Dig.,  and  repeated  decisions  of  this 
court.  St.  L.,  I.  M.  &  S.  R.  Co.  v,  Puckett,  88  Ark.  204,  114  S. 
W.  224,  and  cases  there  cited. 

It  is  not  negligence  as  a  matter  of  law  for  a  passenger,  in  the 
absence  of  any  rule  of  the  carrier  prohibiting  it,  to  pass  from  one 
car  to  another  while  the  train  is  running.  McAfee,  Adm'r,  etc.,  v. 
Hinderkopen,  Recvr.,  etc.,  R.  &  D.  Ry.  Co.,  9  App.  D.  C.  36,  34 
L.  R.  A.  720 ;  3  Thompson  on  Neg.  §  2969.  Whether  or  not  a  pas- 
senger is  guilty  of  negligence  in  so  doing  depends  upon  the  facts 
and  circumstances  of  each  particular  case.  A  passenger  who  un- 
dertakes to  pass  from  one  car  to  another,  however,  while  the  train 
is  running  assumes  the  risk  of  injury  caused  by  the  ordinary 
movements  of  the  train  of  good  construction  and  in  good  repair 
over  a  track  that  is  in  good  condition.  In  other  words,  if  the  com- 
pany is  not  negligent  in  the  running  of  its  train  the  passenger 
who  undertakes  for  his  own  convenience  or  pleasure  to  pass  from 
one  car  to  another  assumes  the  ordinary  risks  incident  to  so  doing. 
He  does  not  assume  any  risk  of  the  carrier's  negligence,  and,  if 
himself  free  from  contributory  negligence,  he  may  recover  where 
his  injury  is  caused  by  the  negligence  of  the  carrier.  3  Thomp- 
son, Neg.  §  2969,  supra;  Stewart  v,  Ry.  Co.,  146  Mass.  605,  16  N. 
E.  466.  -  ^ 

Prayer  No.  2  was  correctly  modified  so  as  to  submit  to  the  jury 
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the  question  of  whether  appellee  was  guilty  of  contributory  negli- 
gence under  the  circumstances  detailed  in  evidence,  instead  of 
declaring  as  a  matter  of- law  that  his  conduct  was  negligence.  Mo. 
&  N.  A.  R.  Co.  V,  Bratton,  85  Ark.  326,  108  S.  W.  518;  Scott  v. 
St.  L.,  I.  M.  &  S.  R.  Co.,  79  Ark.  137,  95  S.  W.  490,  116  Am.  St. 
Rep.  67;  Tiffin  v,  St.  L.,  I.  M.  &  S.  R.  Co.,  78  Ark.  55,  93  S.  W. 
564. 

There  was  evidence  to  warrant  the  finding  that  appellant  was 
negligent  in  leaving  the  stool  or  box  step  in  the  passageway  on  the 
platform  between  the  cars,  and  that  this  negligence  was  the  proxi- 
mate cause  of  appellee's  injury.  The  evidence  was  hardly  suffi- 
cient to  show  that  the  appellant  was  negligent  in  causing  a  sudden 
jerk,  but  that  was  not  essential  to  appellee's  right  to  recover,  since 
the  evidence  was  sufficient  to  sustain  the  other  allegations  of  negli- 
gence, and  that  the  injury  was  the  direct  result  of  such  negligence. 
The  motion  of  the  train,  whether  negligent  or  not,  concurred  and 
co-operated  with  the  negligence  in  leaving  the  step  in  the  aisle 
which  was  the  efficient  and  proximate  cause  of  the  injury  and 
damage  to  appellee.  At  least,  the  jury  have  so  found  on  correct 
instructions,  and  upon  sufficient  evidence. 

The  judgment  is  affirmed. 


Schmidt  v,  Chicago  City  Ry.  Co. 

(Supreme  Court  of  Illinois,  April  23,  1909.) 
[88   N.   E.   Rep.   275.] 

Carriers — Injuries  to  Passengers — Street  Railroads — Collisions — Res 
Ipsa  Loquitur.* — Proof  that  a  passenger  on  a  street  car  was  injured 
in  a  collision  between  the  car  in  which  she  was  riding  and  the  car 
of  another  company  at  a  street  intersection  established  a  prima  facie 
case  of  neg^Iigence  against  both  companies. 

Carriers— Street  Railroads — Injury  to  Passenger — Action — Evi- 
dence.— In  an  action  for  injuries  to  a  street  car  passenger  in  a  col- 
lision between  cars  of  different  companies  at  a  street  intersection, 
an  offer  to  prove  the  posting  of  a  bulletin  in  the  barn  of  one  of  the 
companies  giving  cars  of  the  other  company  the  right  of  way  at 
such  crossing  was  properly  refused,  in  the  absence  of  an  offer  to 
prove  that  the  bulletin  was  in  effect  at  the  time  of  the  accident. 

Carriers — Injuries  to  Passengers — Street  Railroads — Collision — 
Rules  for  Operation. — Evidence  of  a  rule  by  which  the  cars  of  one 
street  railway  company  had  a  right  of  way  at  a  street  intersection 
over  the  cars  of  another  company  was.  admissible  in  an  action  for 

♦See  extensive  note,  31  R.  R.  R.  723,  54  Am.  &  Eng.  R,  Cas.,  N.  S., 
723;  Parrent  v.  Rhode  Island  Co.  (R.  I.),  32  R.  R.  R.  489,  55  Am. 
&  Eng.  R.  Cas.,  N.  S.,  489. 
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tfijuries  to  a  passenger  in  a  collisicn  between  the  cars  of  such  com- 
panies at  that  place. 

Witneises — Cross-Examination — Scope. — Cross-examination  must  be 
limited  to  facts  elicited  by  the  examination  in  chief. 

Appeal  and  Error — Grounds  for  Reversal — Improper  Cross-Ezami- 
nation  by  Codefendant — Where  plaintiff,  in  a  suit  against  two  inter- 
secting street  railway  companies  for  injuries  in  a  collision,  made  no 
attempt  to  cross-examine  witnesses  introduced  by  one  of  the  de- 
fendants in  an  endeavor  to  place  the  blame  on  its  codefendant,  plain- 
fiff  should  not  suffer  a  reversal  because  of  improper  cross-examina- 
tion of  such  witnesses  by  such  codefendant  who  successfully  resisted 
liability. 

Carriers — Street  Railroads — ^Collision — Nature  of  Liability. — Where 
a  street  car  passenger  was  injured  by  a  collision  between  the  car  in 
which  she  was  riding  and  the  car  of  another  company  at  a  street  in- 
tersection, the  liability  of  both  companies  was  several  and  not  joint. 

Evidence — Experts — Phsrsical  Injury. — That  certain  witnesses  in  an 
action  for  injuries  were  physicians  did  not  disqualify  them  to  testify 
that  plaintiff  walked  with  a  limp,  that  she  dragged  her  right  foot, 
and  that  the  toe  of  her  right  shoe  was  worn,  which  were  matters 
that  could  have  been  testified  to  by  lay  witnesses. 

Damages — Physical  Injury — Evidence. — Evidence  that  before  plain- 
tiff was  injured  she  was  strong,  healthy,  and  without  physical  de- 
fect, and  that  after  the  injury  she  walked  with  a  limp,  was  proper. 

Evidence — Experts — Personal  Injury. — A  physician  was  properly 
permitted  to  testify  that  a  pressure  on  plaintiffs  spine  at  the  fourth 
or  fifth  dorsal  vertebra  after  her  injury  produced  involuntary  con- 
traction of  the  muscles  of  the  right  side  of  the  hip  and  thigh,  that 
on  the  pressure  the  pulse  beat  went  up  from  80  to  120,  though  he 
also  testified  that  any  one  could  simulate  the  motions  with  the  foot, 
and  when  pressed  on  the  back  might  flinch  voluntarily. 

Trial — Verdict — Informality — Correction. — Where,  in  an  action 
against  two  railroad  companies,  the  jury  found  against^  one,  but  re- 
turned no  finding  as  to  the  other,  the  court  properly  directed  the 
jury  to  retire  and  complete  their  verdict,  under  the  rule  that  a  jury's 
finding  does  not  become  a  verdict  until  it  i§  accepted  by  the  court 
and  entered  of  record,  and  until  the  jury  is  discharged  the  finding  is 
within  their  control  and  may  be  changed  by  them. 

Trial — Verdict — Polled  Jury. — After  an  informal  verdict  had  been 
returned  and  rejected,  and  the  jury  had  been  directed  to  complete  the 
verdict,  one  of  the  defendants  on  a  new  verdict  being  returned  was 
entitled  to  have  the  jury  polled. 

Appeal  and  Error — Grounds  for  Reversal — Failure  to  Assign  Partic- 
ular Ground — ^Effect. — The  refusal  of  an  instruction  not  included  in 
appellant's  grounds  for  reversal  may  be  disregarded. 

Appeal  from  Appellate  Court,  First  District,  on  Appeal  from 
Circuit  Court,  Cook  County ;  John  Gibbons,  Judge. 


Vol.  34  R  R  R— Vol  57  Ah  &  Eng  R  Cas  N  S         24S 

Schmidt  9.  Chicsico  City  Sy.  Co 

Action  by  Lena  Schmidt  against  the  Chicago  City  Railway 
Company  and  another.  The  Appellate  Court  affirmed  a  judgment 
for  plaintiff,  against  the  defendant  named  only,  and  it  appeals. 
Affirmed. 

Samuel  S.  Page  and  IVatson  /.  Ferry  (John  R.  Harrington,  of 
counsel),  for  appellant. 
Kruse  &  Peden,  for  appellee. 

Caktwright,  C.  J.  On  June  22,  1902,  at  about  10  o'clock  at 
night,  the  appellee  was  a  passenger  on  a  car  of  appellant  going 
south  on  Clark  street,  in  the  city  of  Chicago.  The  appellant  had 
double  tracks  in  that  street,  and  the  cars  going  north  ran  over  the 
cast  track  and  those  going  south  over  the  west  track.  Twelfth 
street  crossed  Clark  street  at  right  angles,  and  the  Union  Traction 
Company  had  double  tracks  in  Twelfth  street  intersecting  those 
of  appellant  at  that  crossing.  Clark  street  approached  Twelfth 
from  the  north  on  a.grade  rising  2  feet  in  100  for  about  750  feet, 
and  the  tracks  of  the  Union  Traction  Company  approached  the 
crossing  from  the  east  on  a  slightly  descending  grade.  When  the. 
car  on  which  appellee  was  riding  was  half  a  block  or  more  north 
of  Twelfth  street,  a  small,  open  sunmier  car  24  feet  long,  which 
had  once  been  used  as  a  horse  car,  coming  from  the  east  on 
Twelfth  street,  stopped  east  of  the  cross-walk  on  the  east  side  of 
Clark  street.  After  making  the  stop  the  conductor  gave  the  signal 
to  go  ahead,  and  the  car  moved  slowly  over  the  crossing  at  perhaps 
4  or  5  miles  an  hour.  Appellant's  car  was  a  very  large  and  heavy 
car,  48  feet  long,  and  heavily  loaded  with  passengers,  and  was 
coming  up  the  grade  at  a  much  higher  rate  of  speed — ^probably 
from  8  to  10  miles  an  hour.  It  did  not  stop,  but  reached  the 
crossing  when  the  other  car  was  partly  over  it,  striking  the  other 
car  at  or  forward  of  the  middle  and  throwing  it  off  the  track. 
When  it  was  apparent  there  would  be  a  collision,  the  motorman  on 
appellant's  car  set  the  air  brakes  but  was  unable  to  stop  the  car 
and  only  slackened  the  speed.  The  appellee  was  injured  in  the 
collision  and  brought  suit  in  the  circuit  court  of  Cook  county 
against  both  of  the  railway  companies.  She  had  judgment  against 
appellant  alone  for  $2,625,  from  which  appellant  appealed  to  the 
Appellate  Court  for  the  First  District.  The  branch  of  that  court 
affirmed  the  judgment,  and  appellant  prosecuted  a  further  appeal 
to  this  court,  asking  a  reversal  on  the  following  grounds :  "  ( 1 ) 
For  errors  in  the  admission  of  improper  evidence;  (2)  there  was 
a  mistrial  by  reason  of  the  fact  that  the  verdict  of  the  jury  was  a 
nullity." 

The  plaintiff  proved  the  facts  above  stated  which  made  a  prima 
facie  case  against  the  defendants.  There  was  no  effort  to  contro- 
vert the  right  of  the  plaintiff  to  judgment  against  one  or  the  other 
of  the  defendants,  and,  aside  from  testimony  relevant  to  the  ques- 
tion of  the  amount  of  damages,  the  defense  developed  into  a  con- 
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test  between  the  two  defendants  as  to  which  one  was  guilty  of  the 
negligence  which  caused  the  collision ;  each  one  endeavoring  to 
throw  the  blame  upon  the  other.  The  car  of  the  Union  Traction 
Company  arrived  at  the  intersection  of  the  streets  first  and  started 
over  the  crossing  while  the  appellant's  car  was  a  considerable 
distance  from  it,  and  the  Union  Traction  Company  produced  15 
witnesses,  mostly  motormen  and  conductors,  who  testified  that 
there  was  no  rule,  instruction,  or  custom  which  gave  to  appellant 
any  preference  or  required  a  car  of  the  Union  Traction  Company 
to  stop  and  give  precedence  to  a  car  of  appellant,  and  that  the  uni- 
form custom  witfi  reference  to  the  right  of  a  car  to  pass  over  the 
crossing  was  that  the  car  which  got  there  first  had  the  right  of 
way.  They  testified  that  the  universal  custom  was  that  the  car 
which  first  arrived  at  the  street  intersection  had  the  right  of  way, 
and  each  motorman  determined  for  himself  whether  it  was  safe 
to  pass  over  the  crossing,  and  if  cars  came  there  at  about  the  same 
time  it  was  customary  for  the  motormen  to  signal  each  other,  and 
for  one  to  indicate,  by  nodding  his  head,  that  the  other  was  to  pro- 
ceed. The  appellant  contended  that  there  was  a  rule  and  custom 
by  which  the  cars  of  the  Union  Traction  Company  stopped  on 
reaching  Clark  street,  and,  if  any  car  of  the  appellant  was  within 
ISO  or  200  feet,  the  Twelfth  street  car  would  wait  until  the  Clark 
street  car  had  passed  over  the  crossing.  Appellant  offered  testi- 
mony that  its  car  was  about  150  feet  north  of  Twelfth  street  when 
the  car  of  the  Union  Traction  Company  started  over  the  crossing, 
that  it  W^s  necessary  to  run  at  a  good  rate  of  speed  up  the  grade 
and  difficult  to  stop  and  start  again,  and  that,  when  the  car  on  the 
Twelfth  street  line  started  forward,  appellant's  motorman  set  the 
brakes  on  his  car  but  was  unable  to  stop  it  before  the  collision. 
Appellant  examined  21  witnesses  who  testified  to  the  existence  of 
the  rule  and  custom  contended  for,  and  one  witness  who  worked 
for  the  Union  Traction  Company  from  July,  1885,  to  either  1901 
or  1902,  testified  that  while  he  was  running  out  of  the  Lawndale 
car  barn,  from  which  the  Twelfth  street  cars  ran,  he  saw  bulletins 
posted  there  with  reference  to  which  line  of  cars  had  the  right  of 
way  at  that  intersection.  Appellant  then  offered  to  show  by  the 
witness  that  there  was  a  bulletin  posted  up  in  that  bam  to  the 
effect  that  the  Clark  street  cars  had  the  right  of  way  over  the 
Twelfth  street  cars  at  the  intersection,  and  that  such  bulletin,  after 
being  up  a  few  weeks  or  a  month  or  two,  would  be  taken  down 
and  disappeared,  and  that  such  was  the  case  with  every  bulletin. 
The  court  sustained  an  objection  of  the  Union  Traction  Company 
to  the  proposal,  and  in  this  did  not  err.  The  witness  said  that  he 
was  discharged  by  the  Union  Traction  Company  in  1901  or  1902, 
and  may  not  even  have  been  an  employee  of  the  company  at  the 
time  of  the  collision.  Neither  his  testimony  nor  the  offer  included 
proof  that  the  bulletin  was  in  effect  at  the  time  of  the  accident. 
For  aught  that  appears  it  might  have  been  posted  seven  years  be- 
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fore  and  torn  down  within  a  few  weeks.  It  was  proper  to  offer 
any  evidence  tending  to  prove  that  there  was  a  rule  as  contended 
for  by  appellant,  and  all  legitimate  evidence  on  that  subject  was 
admitted.  A  large  number  of  witnesses  on  each  side  testified  on 
that  subject,  and  a  witness  for  the  Union  Traction  Company,  who 
was  bam  foreman  at  the  Lawndale  bam  from  1900  up  to  March, 
1903,  covering  the  period  of  the  accident,  who  posted  bulletins, 
orders,  and  notices  in  the  bam,  testified  that  he  never  posted  or 
saw  in  the  barn,  or  around  there,  any  bulletin  dealing  with  the 
question  of  the  right  of  way  at  the  crossing. 

Appellant  examined  the  witnesses  as  to  the  rule  and  custom, 
and  the  court  permitted  its  codef  endant,  the  Union  Traction  Com- 
pany, to  examine  them  with  respect  to  how  long  it  took  a  car  to 
run  200  feet,  the  rate  of  speed  of  appellant's  car,  within  what  dis- 

'  tance  it  could  be  stopped,  and  other  matters  of  that  kind.  The 
witnesses  had  not  been  examined  by  appellant  on  such  subjects  or 
touching  any  matter  except  the  rule  and  custom,  and  it  is  insisted 
that  the  judgment  in  favor  of  the  plaintiff  must  be  reversed  be- 
cause of  what  one  of  defendants  did.  If  the  examination  were 
regarded  as  cross-examination  by  the  plaintiff,  it  would  be  error, 
for  the  reason  that  a  cross-examination  must  be  limited  to  facts 

^  elicited  by  the  examination  in  chief.  Bell  v,  Prewitt,  62  111,  361 ; 
City  of  East  Dubuque  v.  Burhyte,  .173  111.  553,  50  N.  E.  1077; 
Anheuser-Busch  Brewing  Ass'n  v,  Hutmacher,  127  111.  652,  21  N. 
E.  626,  4  L.  R.  a.  575.  The  plaintiff  made  no  attempt  to  cross- 
examine  the  witnesses  and  took  no  part  in  the  strife  between  the 
two  defendants  to  fix  the  bkime  on  each  other.  The  witnesses 
were  examined  by  both  defendants  as  a  part  of  the  defense,  and 
the  fact  that  one  party  was  improperly  permitted  to  introduce 
testimony  hostile  to  the  other  would  not  justify  a  reversal  as 
against  the  innocent  plaintiff.  The  Union  Traction  Company  was 
afterward  permitted  to  introduce  testimony  contradictmg  the 
testimony  drawn  out  on  its  own  examination  of  appellant's  wit- 
nesses, but  the  successive  examinations  were  for  the  defense  and 
by  parties  on  the  same  side.  The  Union  Traction  Company  was 
found  not  guilty,  and  the  plaintiff  was  not  required  to,  and  did  not, 
appeal  from  the  judgment  in  favor  of  that  defendant.  The  liabil- 
ity W51S  not  joint  but  several,  and,  if  the  evidence  against  the  ap- 
pellant sustains  the  judgment,  the  question  whether  there  was 
error  in  the  rulings  of  the  court  between  the  two  defendants  does 
not  concern  the  plaintiff. 

The  next  complaint  is  that  in  the  examination  of  the  plaintiff's 
witness  Dr.  Abel,  who  attended  her  at  the  time  of  the  injury  and 
afterward,  he  was  permitted  to  testify  that  during  the  first  four 
months  after  the  injury  he  observed  the  plaintiff  walking  with  a 
limp,  and  Dr.  Murdoch,  who  examined  her  shortly  before  the 
triad  and  not  for  purpose  of  treatment,  was  permitted  to  testify 
that  when  she  visited  his  office  he  noticed  when  she  came  in  that 
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she  had  a  peculiar  walk,  dragged  her  right  foot,  and  the  toe  of  the 
right  shoe  was  worn.  These  witnesses  were  doctors,  but  that  fact 
did  not  disqualify  them  from  testifying  to  matters  which  any  lay 
witness  might  have  observed  and  testified  to.  It  was  proper  to 
prove  that  before  the  injury  the  plaintiff  was  a  strong,  healthy 
woman  without  physical  defect,  and  that  after  the  injury  slw 
walked  with  a  limp,  and  a  great  many  witnesses  testified,  without 
objection,  to  the  limping.  The  testimony  of  the  doctors  as  to  the 
limp,  and  that  of  Dr.  Murdoch  as  to  the  wearing  of  the  sole  of 
the  shoe  at  the  toe,  which  showed  the  dragging  was  habitual,  was 
of  the  same  character,  and  the  testimcmy  was  not  the  opinion  of 
experts. 

Dr.  Murdoch  also  testified  that  on  his  examination  a  pressure 
on  the  spine  at  the  fourth  or  fifth  dorsal  vertebra  produced  invol- 
untary contraction  of  the  muscles  of  the  right  side  of  the  hip  and 
thigh,  and  it  is  urged  that  this  evidence  was  incompetent  for  the 
reason  that  the  manifestation  was  purely  subjective  and  within 
plaintiff's  control.  It  would  not  have  been  proper  for  the  doctor 
to  give  to  the  jury  any  statement  made  by  plaintiff  or  any  physi- 
cal manifestation  by  her  of  the  same  nature  as  a  statement.  West 
Chicago  Street  Railroad  Co.  v.  Carr,  170  111.  478,  48  N.  E.  992; 
Greinke  v.  Chicago  City  Railway  Co.,  234  111.  564,  85  N.  E.  327. 
The  doctor  said  anybody  could  simulate  the  motions  with  the  foot, 
and  when  pressed  on  the  back  might  flinch  voluntarily;  but  he 
said  that  on  the  pressure  the  pulse  beat  went  up  from  about  80  to 
120,  and  the  contraction  was  involuntary.  The  court  could  not 
say  that  the  contraction  was  voluntary,  and  there  was  the  usual 
opportunity  for  cross-examination  on  the  subject,  from  which  the 
jury  might  determine  the  question. 

In  pursuance  of  an  agreement  of  the  attorneys  and  an  order  of 
court  the  jury  made  and  signed  a  verdict  and  separated.  They 
reassembled  at  the  next  session  of  the  court,  and  when  the  envel- 
ope was  opened  it  contained  a  verdict  finding  appellant  guilty  and 
assessing  the  plaintiff's  damages ;  but  there  was  no  finding  as  to 
the  other  defendant.  The  attorney  for  appellant  objected  to  re- 
ceiving the  paper  as  a  verdict,  and  the  court  instructed  the  jury, 
in  writing,  to  return  to  the  jury  room  and  determine  from  the 
evidence  whether  the  Chicago  Union  Traction  Company  was 
guilty  or  not  and  to  return  a  verdict  accordingly.  The  jury  re- 
tired and  returned  a  verdict  finding  the  Chicago  Union  Traction 
Company  not  guilty.  The  attorney  for  appellant  objected  to  re- 
ceiving the  additional  verdict,  but  the  objection  was  overruled. 
The  argument  is  that,  the  action  being  for  a  joint  wrong,  the  first 
verdict  was  no  verdict,  and,  being  defective  both  in  form  and  sub- 
stance, the  court  should  have  directed  the  jury  to  retire  and  recon- 
sider the  entire  verdict  as  to  both  defendants.  It  is  said  that  the 
jury  might  have  changed  their  minds  after  returning  the  sealed 
verdict  and  therefore  might  have  found  the  appellant  not  guilty. 
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The  finding  of  a  jury  does  not  become  a  verdict  until  it  is  received 
and  accepted  by  the  court  and  entered  of  record.  It  is  within  the 
control  of  the  jury  and  may  be  changed  by  them  until  they  are 
discharged.  Martin  v.  Morelock,  32  111.  485.  It  was  not  error  for 
the  court  to  direct  the  jury  to  retire  and  complete  their  verdict  by 
finding  as  to  the  other  defendant.  Consolidated  Coal  Co.  v. 
Maehl,  130  111.  551,  22  N.  E.  715.  If  the  attorney  for  appellant 
supposed  there  might  have  been  a  change  in  the  views  of  the  jury 
as  to  it,  there  was  both  right  and  opportunity  to  have  the  jury 
XX>lled  for  the  purpose  of  ascertaining  whether  the  paper  was  still 
their  verdict.    The  liability  was  not  joint. 

Appellant's  counsel  mention  the  refusal  of  an  instruction  as  er- 
roneous, although  it  is  not  *  included  in  the  grounds  stated  for  re- 
versal. It  would  be  proper  to  disregard  the  point,  but  the  court 
did  not  err  in  refusing  it. 

The  judgment  of  the  Appellate  Court  is  affirmed. 
Judgment  affirmed. 


Davis  v.  Atlanta  &  C.  Air  Line  Ry.  Co. 

(Supreme   Court   of   South   Carolina,   June   17,   1909.) 

[64  S.  E.  Rep.  1015.] 

Carriers — Carriage  of  Passengers— Negligence.-^That  a  train  failed 
to  stop  at  a  flag  station  to  which  a  passenger  had  paid  his  fare,  re- 
sulting in  his  injury,  is  evidence  of  the  carrier's  negligence. 

Carriers — Carriage  of  Passengers — Negligence — Presumptions.^ — A 
presumption  of  negligence  of  a  carrier  arises  from  the  fact  that  a 
passenger  was  injured  while  'on  its  train. 

Carriers — Injuries  to  Passengers — Proximate  Cause. — Whether  the 
proximate  cause  of  an  injury  to  a  passenger  was  the  negligent  failure 
of  the  carrier  to  stop  its  train  at  a  flag  station  to  which  the  passen- 
ger had  paid  fare  held  for  the  jury. 

Carriers— Care   Required  of   Passengers.t— It   is   not   contributory 


*Sec  extensive  note,  31  R.  R  R.  697,  54  Am.  &  Eng.  R.  Cas.,  N.  S., 
697;  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Stell  (Ark.),  31  R.  R.  R. 
426,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  426;  foot-note  of  Norfolk  &  W. 
Ry.  Co.  V.  Rhodes  (Va.),  31  R.  R.  R.  417,  54  Am.  &  Eng.  R.  Cas.,  N. 
S..  417;  foot-note  of  Parrent  v.  Rhode  Island  Co.  (R.  I.),  32  R.  R. 
R.  489,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  489;  second  foot-ncte  of  Dieck- 
mann  v.  Chicago,  etc..  Ry.  Co.  (Iowa),  32  R.  R.  R.  346,  55  Am.  & 
Eng.  R.  Cas.,  N.  S.,  346;  last  foot-note  of  Cincinnati  Traction  Co.  v. 
Leach  (C.  C.  A.),  32  R.  R.  R.  193,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  193. 

tSce  foot-note  of  Mittleman  v.  Philadelphia  R.  T.  Co.  (Pa.),  30 
R.  R.  R.  659,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  659;  foot-note  of  Chi- 
cago, etc.,  Ry.  Co.  v.  Mohaupt  (C.  C.  A.),  30  R.  R.  R.  364,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  364;  last  foot-note  of  Miller  v.  Chicago,  etc., 
Ry.  Co.  (Wis.),  29  R.  R.  R.  623,  52  Am.  &  Enj?.  R.  Cas.,  N.  S.,  623; 
foot-note  of  Southern  Ry.  Co.  v.  Strickland  (Ga.),  29  R  R.  R.  326, 
52  Am.  &  Eng.  R.  Cas.,  N.  S.,  326. 


:  250       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Davis  V.  Atlanta  Sl  C.  Air  Liae  Ry.  Co 

negligence  per  se  for  a  passenger  to  go  on  the  platform  cf  a  train  to 
alight,  having  reasons  to  believe  that  the  train  is  about  to  stop  at  his 
station. 

Carriers — Care  Required  of  Passengers — Question  for  Jury.— 
Whether  a  passenger,  injured  by  being  thrown  from  the  platform 
while  there  intending  to  alight  at  his  station,  was  guilty  of  contribu- 
tory negligence,  held  for  the  jury. 

Appeal  from  Common  Pleas  Circuit  Court  of  Pickens  County; 
Ernest  Gary,  Judge. 

Action  by  Lula  H.  Davis,  administratrix  of  John  W.  Davis, 
deceased,  against  the  Atlanta  &  Charlotte  Air  Line  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals^ 
Affirmed. 

/.  P.  Casey,  for  appellant. 
Morgan  &  Mauldin,  for  respondent. 

Woods,  J.  The  plaintiff,  Lula  H.  Davis,  as  administratrix, 
brought  this  action  against  the  Atlanta  &  Charlotte  Air  Line  Rail- 
way Company  for  the  alleged  killing  of  her  husband,  John  W. 
Davis.  There  was  evidence  tending  to  prove :  That  on  22d  Sep- 
tember, 1905,  Davis  was  a  passenger  on  defendant's  train  between 
Easley  and  Beverly,  having  paid  his  fare  to  the  latter  place,  which 
is  a  flag  station ;  that,  on  drawing  near  to  Beverly,  the  train  blew 
the  usual  stop  signal  and  slowed  down ;  that  deceased  went  to  the 
back  platform  and  down  on  the  steps  in  order  to  alight ;  tliat,  in- 
stead of  stopping,  the  train's  speed  was  quickened;  and  that 
thereupon  deceased  attempted  either  to  re-enter  the  coach  or  to 
pass  to  the  other  side  of  the  platform,  when  a  sudden  jerk  of  the 
cars  threw  him  off,  and  he  sustained  a  fatal  injury. 

On  the  trial  of  the  cause  motions  for  a  nonsuit  and  for  a  new 
trial  were  overruled  by  the  presiding  judge.  The  five  grounds 
urged  in  favor  of  these  motions  present  two  questions  for  the 
consideration  of  this  court:  (1)  Was  there  any  evidence  of 
negligence  of  defendant  which  was  a  proximate  cause  of  the 
injury?  (2)  Did  the  evidence  admit  of  no  other  inference  than 
that  the  plaintiff  was  guilty  of  contributory  negligence? 

The  fact  that  the  train  failed  to  stop  at  the  station  to  which 
testimony  tended  to  show  the  deceased  had  paid  his  fare  was 
evidence  of  negligence  on  he  part  of  the  carrier  (Cooper  v.  Rail- 
way, 56  S.  C.  91,  34  S.  E.  16),  and  added  to  this  is  the  presump- 
tion that  the  injury  to  plaintiff  as  a  passenger  was  due  to  the 
carrier's  negligence  (Cooper  v.  Railway,  61  S.  C.  345,  39  S.  E. 
543 ;  Steele  v.  Railway,  55  S.  C.  389,  33  S.  E.  509,  74  Am.  St. 
Rep.  756;  Zemp  v.  Railway,  9  Rich.  Law,  89,  64  Am.  Dec.  763). 
On  this  evidence  of  carrier's  negligence,  the  question  of  proxi- 
mate cause  was  properly  submitted  to  the  jury.  Doolittle  v.  Rail- 
way, 62  S.  C.  130,  40  S.  E.  133. 
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The  rule  is  established  in  this  state  by  the  case  of  Zemp  v.  Rail- 
way Co.,  supra,  that  it  is  not  contributory  negligence  per  se  for 
a  passenger  to  go  on  the  platform  of  a  train  for  the  purpose  of 
alighting,  having  reason  to  believe  that  the  train  is  about  to  stop 
at  his  station.  It  follows  from  the  evidence  above  stated  that 
the  issue  of  contributory  negligence  was  properly  submitted  to 
the  jury. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 


Hart  et  al.  v.  St.  Louis  &  S.  F.  R  Co. 

(Supreme  Court  of  Kansas,  July  3,  1909.) 
[102  Pac.  Rep.  1101.] 

Carriers — Injuries  to  Passengers — Burden  of  Proof.* — Parents  suing^ 
for  the  ncBrKgent  death  of  a  son  while  a  passenger  must,  to  recover,, 
profhice  testimony  to  establish  prima  facie  that  the  carrier  was  neg- 
ligent, and   that  the  negligence  caused  the   death. 

Death — Actions  for  Negligent  Death — Presumptions. — The  court,  in 
an  action  for  negligent  death,  cannot  impute  to  decedent  an  intent  to 
commit  suicide. 

Carriers — Injuries  to  Passengers — Evidence. — In  an  action  for  the 
death  of  a  passenger  falling  from  the  train  through  the  open  door  of 
a  vestibule,  evidence  held  not  to  show  the  negligence  of  the  carrier., 

Eerror  from  District  Court,  Miami  County;  W.  H.  Sheldon^ 
Judge. 

Action  by  Hannah  Hart  and  another  against  the  St  Louis  & 
San  Francisco  Railroad  Company.  There  was  a  judgment  for 
defendant,  and  plaintiffs  bring  error.    Affirmed. 

W.  W.  Calvin,  P.  M.  Sheridan,  and  Wm.  Needles,  for  plain- 
tiffs in  error. 

/.  P.  Dana,  A,  L.  Berger,  and  W,  F,  Evans,  for  defendant  m 
error. 

Per  Curiam.  This  action  was  commenced  in  the  district  court 
of  Miami  county  by  Hannah  Hart  and  Leopold  Hart,  the  parents 
of  Nathan  Hart,  who  fell  from  a  passenger  train  operated  by  the 
defendant  in  error  and  was  killed.  The  facts  produced  upon 
the  trial  are,  substantially:  That  the  deceased  got  upon  the 
train  at  Kansas  City,  Mo.  He  had  been  a  traveling  salesman  for 
about  15  years  and  was  familiar  with  railroad  travel  generally^ 
and  with  this  train  in  particular.  His  brother  was  with  him  upon 
this  occasion.  They  were  going  to  Springfield,  Mo.  The  train 
was  what  is  known  as  a  "full  or  solid  vestibule  train,"  which 

*Sce  first  foot-note  of  second  preceding  case. 
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means  that  the  platform  of  each  coach  is  inclosed  with  a  testi- 
bule.  On  the  train  in  question,  when  the  vestibules  were  all 
closed,  a  person  could  walk  with  safety  from  one  end  of  the  train 
to  the  other  in  an  inclosed  passageway.'  The  deceased  and  his 
brother  were  seated  in  the  middle  compartment  of  the  smoking 
car.  The  train  left  Kansas  City  after  night. .  Its  first  stop  was 
at  Paola.  Soon  after  leaving  Paola,  the  brother,  who  had  been  • 
asleep,  discovered  that  the  deceased,  was  not -in*  his  seat,  and  a 
search  was  made  for  him.  He  could  not  be  found:  Every  vesti- 
bule door  was  closed,  except  one  in  the  front  end  of  the  smoker 
next  to  the  baggage  car,  which  was  open.  The  next  morning,  the 
mangled,  lifeless  body  of  the  deceased  was  found  at  the  side  of 
the  track  near  Fontana.  It  was  the  custom  of  the  railroad  com- 
pany to  keep  all  vestibule  doors  closed  while  the  train  was  be- 
tween stations.  Just  when  the  deceased  left  his  seat,  and  for 
what  reason,  is  unknown.  When,  where,  and  how  his  body  got 
to  where  it  was  found,  is  not  known.  When,  where,  and  by 
whom,  the  vestibule  door  was  opened,  is  mere  conjecture.  So 
far  as  the  evidence  shows,  the  deceased  was  in  the  possession  of 
all  his  ordinary  faculities  and  in  good  health.  Before  the  train 
reached  Paola,  the  deceased  visited  the  water  tank  frequently, 
as  though  feverish  or  thirsty.  Any  one  familiar  with  a  vestibule 
train  could  open  a  door  as  the  one  upon  this  train  was  opened. 
That  vestibule  was  not  lighted,  except  as  the  light  shone  in 
through  the  glass  in  the  closed  door  of  the  smoking  car.  Upon 
these  facts  the  district  court  sustained  a  demurrer  to  the  evidence, 
and  the  plaintiffs  prosecute  error. 

Before  the  plaintiffs  could  recover  from  the  defendant,  thqr 
must  have  produced  testimony  sufficient  to  establish  prima  facie 
that  the  defendant  was,  guilty  of  negligence  which  caused  the 
death  of  their  son.  The  only  act  of  negligence  on  the  part  of 
the  defendant  which  has  been  suggested  is  the  open  door  of  the 
vestibule ;  but  the  testimony  is  absolutely  silent  as  to  when,  where, 
or  how  that  door  was  opened.  It  has  been  urged  that  but  two 
agencies  can  be  supposed  to  be  responsible  for  this — the  negligent 
conduct  of  the  defendant's  employees,  and  the  deceased  himself. 
The  deceased  must  be  excluded  because  he  cannot  be  imputed 
with  the  intent  to  commit  suicide,  and  then  nothing  remains  but 
the  negligence  of  the  defendant.  The  evidence,  however,  does 
not  suggest  these  conditions  exclusively.  The  deceased  made 
such  frequent  visits  to  the  water  tank  as  to  attract  the  attention 
of  his  brother,  who  testified  to  it.  This,  being  in  midwinter, 
would  justify  the  assumption  that  the  deceased  was  uncomfort- 
ably warm,  perhaps  feverish,  and,  to  obtain  relief  from  the  warm 
stifling  air  which  is  often  found  in  a  smoking  car  at  night,  he 
may  have  gone  to  the  vestibule  in  question,  and,  in  opening  the 
door  to  get  fresh  air,  lost  his  balance  by  a  sudden  lurch  of  the 
train  and  accidentally  fell  out.     This,  of  course,  is  mere  con- 
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jecture,  and  only  serves  to  show  the  extent  to  which  speculation 
may  run,  where  there  are  no  facts  by  which  it  is  guided  or  limited. 
The  evidence  here  presents  no  facts  upon  which  it  can  be 
safely  assumed  that  the  deceased  lost  his  life  because  of  any 
n^ligence  upon  the  part  of  the  defendant,  and  therefore  the 
judgment  of  the  district  court  is  affirmed. 


Christensen  z\  Oregon  Short  Line  R.  Co. 

(Supreme  Court  of  Utah,  Jan.  13,  1909.) 
[99   Pac.    Rep.   676.] 

Negligence — Res  Ipsa  Loquitur  Doctrine — Nature.* — The  res  ipsa 
loquitur  doctrine  is  merely  a  rule  of  evidence  applicable  to  certain 
cases,  and  does  not  avoid  the  necessity  of  establishing  negligence, 
when  negligence  is  the  gist  of  the  action. 

Carriers — Passengers — Negligence — Res  Ipsa  Loquitur  Doctrine.* — 
A  passenger  injured  need  only  prove  that  the  injury  was  caused  by  a 
collision,  derailing  or  upsetting  of  coaches,  breaking  of  machinery 
or  appliances,  etc.,  or  through  some  act  of  the  employees  operating 
the  machinery  or  appliances,  or  in  the  management  of  the  instrumen- 
talities of  the  means  used  in  the  business,  over  which  the  carrier  has 
control  and  for  the  conduct  and  management  of  which  he  is  respon- 
sible; but  the  inference  of  negligence  drawn  from  the  injury  is  merely 
one  way  of  establishing  negligence,  and  the  rule  is  not  applicable  to 
all  injuries  of  passengers. 

Carriers — Duty  to  Passenger&f — A  carrier  must  exercise  the  utmost 
care  to  protect  his  passengers  against  accidents,  but  is  not  an  insurer 
of  their  safety. 

Master  and  Servant — Injuries  to  Employee — Negligence — Res  Ipsa 
Loquitur  Doctrine4— Ordinarily  the  mere  happening  of  an  accident 
causing  injury  to  an  employee  is  no  proof  of  negligence. 

Carriers — Passengers — Injury — Swinging  Car  Door — Negligence — 
Evidence — Sufficiency.* — That  while  a  train  was  standing  still,  and 
after  a  passenger  had  passed  through  a  car  door  to  alight,  and  while 
her  hand  was  resting  on  the  door  jamb,  the  door  closed,  injuring  her 


*See  foot-note  of  preceding  case. 

tSee  second  fof>t-note  oJF  Thompkins  v.  Boston  Elev.  Ry.  Co. 
(Mass.),  32  R.  R.  R.  487,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  487;  foot-note 
of  Hunt  V.  Boston  Elev.  Ry.  Co.  (Mass.),  32  R.  R.  R.  182,  55  Am.  & 
Eng  R.  Cas.,  N.  S..  182;  second  foot-note  of  Norfolk  &  W.  Rv.  Co.  v, 
Rhodes  (Va.),  31  R.  R.  R.  417,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  417. 

tSee  foot-note  of  Cincinnati,  etc.,  Ry.  Co.  v.  Johnica's  Adm*r  (Ky.), 
31  R.  R.  R.  237,  54  Am.  &  Encr.  R.  Cas..  N.  S..  237;  first  head-note  of 
Jenkins  v.  St.  Paul  City  Ry.  Co.  (Minn.),  31  R.  R.  R.  256.  54  Am.  & 
Hng.  R.  Cas.,  N.  S.,  256.  first  foot-note  of  Galloway  v.  Chicago,  etc., 
Ry.  Co.  (111.),  30  R.  R.  R.  781,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  781. 
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hand,  does  not  show  prima  facie  negligence  of  the  carrier;  it  not  ap- 
pearing that  the  door  had  been  placed  back  so  as  to  come  in  con- 
tact with  the  catch  and  that  the  catch  was  defective. 

Carriers — Negligence — Rebuttal  of  Inference. — Any  inference  that 
a  car  door  catch  was  defective,  arising  from  the  fact  that  the  door 
closed  on  a  passenger's  hand,  was  overcome  by  the  conductors  tes- 
timony that  the  catch  was  in  perfect  order. 

Negligence — Inference — Rebuttal. — Inferential  evidence  of  negli- 
gence is  overcome  by  defendant's  undisputed  testimony  showing  that 
there  was  no  negligence;  and,  where  plaintiffs  case  rests  entirely  on 
such  inferential  evidence,  the  case  must  be  taken  from  the  jury. 

Carriers — Passengers — Injury — Car  Doors. § — An  injury  to  a  pas- 
senger caused  by  the  mere  closing  of  an  ordinary  car  door  is  a 
pure  accident,  for  which  the  carrier  is  not  liable,  unless  the  injury 
is  caused  by  some  defect  in  the  door  or  its  appendages,  or  is  attrib- 
utable to  the  carrier's  negligence,  since  a  carrier  is  not  an  insurer 
against  injury. 

Carriers — Passengers — Injury — Car  Door — Contributory  Negligence. 
■ — It  is  not  necessarily  contributory  negligence  for  a  passenger  to 
place  his  hand  upon  a  car  door  frame  at  a  place  where  a  closing  of  the 
door  will  cause  injury. 

Appeal  from  District  Court,  Second  District;  J.  A.  Howell, 
Judge. 

Personal  injury  action  by  Anton  Christensen,  Martha  Chris- 
tensen's  guardian  ad  litem,  against  the  Oregon  Short  Line  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  directed. 

P.  /.  Williams,  Geo.  H,  Smith,  Jno.  G.  Willis,  and  C.  R.  Hoi- 
lingsworth,  for  appellant. 
Maginnis  &  Corn,  for  respondent. 

Frick,  J.  This  is  an  action  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  appellant.  The  action 
was  prosecuted  by  respondent  as  guardian  ad  litem  for  the  benefit 
of  his  daughter,  a  minor.  After  alleging  tlie  corporate  capacity 
of  appellant,  and  that  the  appellant  on  the  15th  day  of  September, 
1907,  did  receive  the  minor  aforesaid  as  a  passenger  for  hire, 
the  complaint  states  the  following  as  constituting  negligence  on 
the  part  of  appellant,  namely :  "That  the  said  defendant  company 
so  managed,  constructed,  and  operated  its  passenger  car  in  which 
the  said  Martha  Christensen  was  riding  that  the  door  thereof 
would  stand  open,  and  was  permitted  to  swing  upon  its  hinges, 

§See  foot-note  of  Hines  v.  Boston  Elev.  Ry.  Co.  (Mass.),  28  R.  R. 
R.  760,  51  Am.  &  Eng.  R.  Gas.,  N.  S.,  760;  last  paragraph  of  foot-note 
of  Decker  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  24  R.  R.  R.  587,  47  .\m.  & 
Eng.  R.  Cas.,  N.  S.,  587. 
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aiid  that  when  the  said  Martha  Christensen  undertook  to  alight 
from  said  train  at  Bountiful,  and  while  waiting  for  other  passen- 
gers to  alight,  standing  in  the  aisle,  by  a  sudden  jerk  of  said 
train  she  was  thrown  against  the  said  door,  and  the  same  closed 
upon  her  fingers,  catching  the  three  first  fingers  of  the  left  hand 
between  the  door  and  the  jamb  thereof,  crushing  the  same."  It 
is  further  alleged :  "That  said  accident  was  caused  by  reason  of 
the  said  door  not  being  held  firmly  in  its  place,  and  also  by  rea- 
son of  the  careless  and  negligent  causing  of  said  train  to  jerk 
whilst  the  passengers  were  alighting  therefrom."  It  will  be  ob- 
served that  no  negligence  is. directly  charged  except  to  "jerk" 
the  train.  No  defect  is  alleged  in  any  appliance  or  instrumen- 
tality, nor  is  it  alleged  that  the  door  was  left  open  negligently, 
or  that  the  appellant  was  negligent  because  the  door  was  "not  be- 
ing held  firmly  in  its  place."  The  negligence,  therefore,  if  any, 
must  be  inferred  from  the  facts  stated,  except  that  the  appellant 
was  n^ligent  in  causing  the  train  to  "jerk,"  as  stated  above. 

The  evidence  upon  the  part  of  the  respondent  to  establish  the 
foregoing  allegations  is,  in  substance,  as  follows:  Martha  Chris- 
tensen, the  injured  minor,  as  appears  from  the  printed  abstract, 
testified:    "My  name  is  Martha  Christensen,  and  I  am  13  years 
old.    About  the  middle  of  last  September,  I  went  with  my  father 
from  Ogden  to  Woods  Cross.     Father  bought  a  ticket  for  me. 
I  put  my  left  hand  on"  the  door  frame,  and  the  door  came  shut 
on  it.    I  was  going  out  of  the  car.     Father  went  out  of  the  car 
ahead  of  me,  and  was  out  on  the  platform.    The  car  had  stopped 
before  I  got  up  to  go  out.    I  came  out  and  was  outside  on  the 
platform  of  the  car.     I  just  came  out  and  then  put  my  hand  on 
the  door  frame.  I  was  on  the  platform  outside.     I  don't  know 
what  I  put  my  hand  on  the  door  frame  for.      I  can't  describe 
just  what  I  was  doing,  and  how  I  happened  to  put  my  hand  on 
the  door  frame.    I  was  going  out  and  then  I  just  put  my  hand 
on  the  door  frame,  and  then  the  door  slammed  shut  on  it."    On 
cross-examination  she  said:     "I  noticed  the  door  was  slamming 
when  I  was  sitting  in  the  car,  and  that  was  before  I  got  up  to 
go  out.  It  was  just  about  soon  after  I  got  on  the  train  that  I 
noticed  the  door.  *  *  *    That  was  soon  after  I  got  on  the  train 
at  Ogden,  and  it  continued  to  slam  backwards  and  forwards." 
The  father,  after  stating  that  he  and  Martha  on  September 
15,  1907,  were  passengers  in  appellant's  train,  in  part  testified: 
*'The  accident  happened  through  the  door  shutting  on  her  fingers 
as  she  was  getting  off.     The  first  I  knew  of  it  (I  was  already 
down  on  the  platform  of  the  station  at  Woods  Cross)  was  when 
she  came  down  crying  and  holding  her  hand.     When  I  got  off 
the  train,  it  had  stopped.   *  *  *  I  noticed  the  door  on  the  train. 
It  was  on  the  swing,  and  every  little  while  when  the  train  slacked 
^P  it  would  go  shut  with  a  crash.     I  hive  no  knowledge  as  to 
what  caused  it  to  go  shut  at  the  time  it  crushed  her  hand.     I 
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didn't  sec  that.  I  have  frequently  observed  passenger  cars  and 
the  doors  to  them,  most  of  them  which  I  have  seen  have  a  catch. 
When  the  train  is  stopped  at  a  station  and  the  passengers  are  get- 
ting oif  the  car,  the  door  is  fastened  back  with  a  catch.  *  ♦  * 
I  do  not  know  just  what  kind  of  a  catch  it  is.  It  is  a  clasp  that 
goes  back.  A  clasp  comes  back  to  that  hook  to  hold  it,  with  a 
spring  on  it.  *  *  *  It  is  automatic,  and  you  just  push  it  back  and 
it  catches.  It  is  for  the  purpose  of  holding  it  open."  On  cross- 
examination  the  witness  said:  "The  door  was  open  back  when 
I  got  oflf.  I  couldn't  tell  particularly  when  was  the  last  time  I 
saw  it  swing  to  with  the  noise.  It  .was  before  I  got  to  Woods 
Cross,  but  I  couldn't  tell  you  just  where  it  was." 

The  conductor  testified:  "I  first  learned  of  it  [the  accident] 
when  she  stepped  oflF  the  station  platform  down  on  the  ground 
I  made  an  examination  of  the  door  of  the  car.  It  was  O.  S. 
L.  151,  I  think.  I  made  an  examination  of  the  fastenings  pro- 
vided for  holding  the  door  open.  They  were  in  perfect  condition. 
The  door  held  when  it  was  pushed  back.  I  simply  looked  to  see 
what  was  the  cause  of  the  door  slamming.  I  got  up  to  see  after 
the  train  started.  *  *  *  The  fastening  was  all  right  on  the  door." 
He  further  said,  on  cross-examination,  that  he  made  the  ex- 
amination after  the  train  had  left  the  station;  that  he  could  not 
say  whether  the  door  was  clamped  back  at  the  time  the  girl  got 
off  the  train ;  that  both  doors  of  the  car  were  open  all  the  way 
from  Odgen  to  Salt  Lake  City;  that  they  were  open  because 
the  weather  was  warm. 

The  foregoing  substantially  is  all  the  evidence  adduced  at  the 
trial.  At  the  close  of  the  evidence,  the  appellant  requested  the 
court  to  direct  the  jury  to  find  for  it.  The  court  refused  the 
request,  and  submitted  the  case  to  the  jury  upon  the  evidence. 
The  jury  rendered  a  verdict  in  favor  of  respondent,  upon  which 
the  court  entered  judgment,  and  hence  this  appeal. 

The  appellant  excepted  to  the  refusal  of  the  court  to  direct 
a  verdict,  and  now  urges  that  the  court  erred  in  submitting  the 
case  to  the  jury  upon  the  evidence  adduced  at  the  trial.  There 
certainly  is  no  evidence  whatever  to  sustain  the  allegation  of  neg- 
ligence with  regard  to  the  moving  or  jerking  of  the  train.  This, 
therefore,  is  eliminated  from  the  case.  Is  there  any  evidence 
of  negligence  in  any  other  respect  ?  It  certainly  cannot  be  contend- 
ed that  there  is  any  direct  evidence  that  any  appliance  or  instru- 
mentality in  use  by  appellant  was  defective,  or  that  the  injury 
was  caused  by  any  such  defect.  Is  there  any  direct  or  circum- 
stantial evidence  from  which  such  negligence  may  be  inferred, 
or  are  the  facts  and  circumstances,  as  disclosed  by  the  evidence, 
such  as  bring  the  case  within  the  maxim  of  res  ipsa  loquitur?  In 
other  words,  are  the  circumstances  surrounding  the  accident  in 
question  such  that  negligence  upon  the  part  of  appellant  may  be 
assumed  or  inferred  from  the  mere  happening  of  the  accident? 
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Appellant  contends  that  there  is  no  evidence  of  negligence,  either 
direct  or  circumstantial,  and  that  the  undisputed  facts,  as  they 
appear  from  the  evidence,  do  not  bring  the  case  within  the  maxim 
aforesaid.  Upon  the  other  hand,  respondent  insists  that  the  facts 
and  circumstances  are  such  as  bring  the  case  within  the  maxim, 
and  that  all  that  was  incumbent  upon  him  to  prove  to  entitle  him 
to  a  verdict  at  the  hands  of  the  jury  was  proved  at  the  trial.  We 
have  very  recently  had  occasion  to  discuss  and  apply  the  maxim 
of  res  ipsa  loquitur  as  between  carrier  and  passenger  in  the  cases 
of  Dearden  v.  San  Pedro  R.  Co.,  33  Utah,  147,  93  Pac.  271,  and 
Paul  V.  Salt  Lake  City  R.  Co.,  34  Utah,  1,  95  Pac.  363.  The 
maxim  "res  ipsa  loquitur^'  is  merely  a  rule  of  evidence  applicable 
in  a  certain  class  of  cases,  and  is  generally  applied  in  cases  of 
injuries  to  passengers. 

The  maxim,  when  applicable  to  the  facts  and  circumstances 
of  a  particular  case,  is  not  intended  to,  and  does  not,  dispense 
with  establishing  negligence.    In  all  cases  when  negligence  is  the 
gist  of  the  action,  the  negligence  must  be  proved,  but  in  case  of 
an  injury  to  a  passenger  he  is  only  required  to  prove  that  the  in- 
jury was  occasioned  by  a  collision,    derailing    or  upsetting    of 
coaches,  breaking  of  machinery  or  appliances,  or  things  of  that 
character,  or  through  some  act  or  acts  of  the  servants  operating 
the  machinery  or  appliances,  or  in  the  management  of  the  in- 
strumentalities or  the  means  used  in  the  business  over  which  the 
carrier  has  control,  and  for  the  conduct  and  management  of  which 
he  is  responsible.    Paul  v.  Railroad  Co.,  30  Utah,  49,  83  Pac. 
563.  The  law  imposes  the  duty  upon  the  carrier  of  exercising  the 
utmost  care  to  protect  his  passengers  against  accidents;  and,  in 
case  an  accident  occurs,  the  inference  arises  that  the  carrier  has 
not  exercised  that  high  degree  of  care  which  the  law  imposes. 
If  such  care  had  been  exercised,  the  inference  is  that  the  accident 
would  have  been  avoided ;  that  is,  if  the  degree  of  care  which  the 
.law  imposes  had  been  exercised  in  the  construction  and  main- 
tenance of  the  track  and  in  the  selection  and  inspection  of  ma- 
chinery, instrumentalities,   and  appliances  of  all   kinds,  and   in 
handling  them,  by  the  servants,  then  it  may  be  inferred  that  the 
accident  would  not  have  occurred.    But  this  inference  in  its  last 
analysis  amounts  simply  to  one  way  of  proving  or  establishing 
negligence.    It  means,  too,  just  what  the  rpaxim  implies.    "The 
thing  speaks  for  itself."    That  is,  an  accident  has  happened — 
therefore  it  may  be  inferred  that  by  the  exercise  of  the  degree 
of  care  required  it  could  have  been  avoided.  The  only  difference 
between  an  ordinary  case  of  negligence  arising  between  master 
and  servant,  or  between  those  sustaining  other  relations,  and  one 
arising  between  a  carrier  and  passenger,  consists  in  the  manner 
of  establishing  the  negligence  constituting  the  gist  of  the  action. 
In  the  first  instance  referred  to,  the  happening  of  the  accident 
causing  the  injury  ordinarily  is  no  proof  of  negligence;  while, 

34  K  R  K— 17 
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as  between  carrier  and  passenger,  when  arising  as  above  indicated, 
the  happening  of  the  accident  may  be,  and  usually  is,  prima  facie 
proof  of  negligence.  It  must  not  be  assumed,  however,  as  it  some- 
times is,  that  the  maxim  of  res  ipsa  loquittir  is  limited  to  cases 
arising  between  carrier  and  passenger.  This  is  well  illustrated  by 
the  New  York  Court  of  Appeals  in  the  case  of  Griffen  z\  Manice, 
166  N.  Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St.  Rep. 
630,  in  which  case  there  is  a  learned  and  interesting  discussion 
with  regard  to  the  application  and  legal  effect  of  the  maxim.  Nor 
should  it  be  assumed  that  the  maxim  is  applicable  under  all  cir- 
cumstances as  between  carrier  and  passenger.  There  may  be, 
and  are,  accidents  which  cause  injuries  to  passengers  where  the 
maxim  cannot  be  applied.  The  conditions  under  which  the 
maxim  does  or  does  not  apply  are  illustrated  and  applied  in  the 
following,  among  other,  cases :  Herstine  v.  Lehigh  Valley  Ry.  Co., 
151  Pa.  244,  25  Atl.  104;  Graeff  v,  Phil.  &  Read.  Rv.  Co.,  161 
Pa.  230,  28  Atl.  1107,  23  L.  R.  A.  606,  41  Am.  St.  Rep.  885; 
Morris  v.  N.  Y.  C.  &  H.  R.  R.  Ry.,  106  N.  Y.  678,  13  N.  E.  455; 
Griflfen  v.  Manice,  166  X.  Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922, 
82  Am.  St.  Rep.  630;  Penn.  R.  Co.  v,  McKinney,  124  Pa.  462.  17 
Atl.  14,  2  L.  R.  A.  820,  10  Am.  St.  Rep.  601 ;  Goss  v.  N.  P.  Ry. 
Co.,  48  Or.  439,  87  Pac.  149;  Paul  v.  Railroad,  30  Utah,  41,  83 
Pac.  563 ;  Dearden  v.  San  Pedro  Ry.  Co.,  33  Utah,  147,  93  Pac. 
271 ;  Paul  v.  Salt  Lake  Ry.  Co.,  34  Utah,  1,  95  Pac.  363. 

Referring  now  to  the  evidence  in  this  case,  does  it  show  any 
negligence  on  the  part  of  appellant?  As  we  have  seen,  there  was 
no  neglfgencc  in  the  management  of  the  train.  It  stood  still  be- 
fore the  accident  occurred,  and  remained  so  until  after  it  had  oc- 
curred. There  is  no  evidence  that  any  act  of  an  employee  in  any 
way  caused  or  contributed  to  the  happening  of  the  accident.  There 
is  no  evidence  of  any  defect  in  any  appliance  or  instrumentality 
used  by  appellant,  unless  such  defect  may  be  inferred  from  the 
fact  that  a  door  closed  while  the  passenger  was  in  the  act  of 
alighting  from  the  train  after  passing  through  the  open  door. 
But  can  it  be  inferred  that  there  is  some  defect  in  an  ordinary 
door  simply  because  it  swings  upon  its  hinges,  and  closes  unex- 
pectedly? If  we  bear  in  mind  that  a  door  swings  upon  hinges, 
that  it  is  intended  to  open  and  close  for  the  use  of  passengers  to 
enter  and  leave  the  car,  how  can  any  inference  of  negligence  arise 
merely  because  a  door  closes  at  a  time  when  it  was  not  expected 
to  do  so  by  a  particular  person,  and  for  some  unexplained  rea- 
son? Can  it  be  said  that  because  there  is  some  evidence  that  car 
doors  are  usually  provided  with  a  catch  to  hold  the  door  open 
while  passengers  are  passing  in  or  out  of  the  car  at  stations,  and 
that  because  this  door  was  not  held  open,  therefore  the  catch 
was  defective?  Before  this  inference  can  prevail,  it  seems  to 
us  it  should  be  made  to  appear  that  the  door  was  in  fact  placed 
back  so  as  to  come  in  contact  with  the  catch,  and  that  it  was  not 
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held  in  place  by  it.  If,  under  such  circumstances,  the  catch  did 
not  hold,  it  might  possibly  be  inferred  that  the  catch  was  defect- 
ive. Can  it  be  assumed  that  the  appellant  was  negligent  in  not 
seeing  that  the  door  was  placed  back  sufficiently  to  interlock 
with  the  catch?  This,  it  seems,  would  be  wholly  unreasonable. 
Car  doors,  as  a  matter  of  common,  if  not  universal,  knowledge, 
are  not  entirely  under  the  control  of  the  employees  of  the  railroad 
company,  but  are  used  at  pleasure  by  the  passengers  for  the 
purpose  of  passing  in  and  out  of  the  car,  or  in  passing  from  car 
to  car.  If,  therefore,  it  be  said  that  it  is  the  duty  of  the  rail- 
road company  to  see  that  every  car  door  is  fastened  back  when 
it  is  opened,  it  must  follow  that  the  company  must  station  a 
servant  at  every  door  to  attend  to  the  fastening  of  it  in  case  the 
passing  passenger  either  leaves  it  unlatched  in  closing  it  or  un- 
fastened to  the  back  catch  when  opening  it.  To  merely  have  a 
servant  fasten  the  door,  and  then  leave  it,  would  be  of  little,  if 
any,  use,  since  any  passenger  might  unfasten  it  the  next  moment. 
If  the  law  does  not  impose  the  duty  upon  the  railroad  company 
to  keep  a  constant  watch  upon  the  car  doors,  then  no  negligence 
is  shown  in  this  case.  There  is  no  evidence  that  the  door  was 
not  fastened  back  at  the  proper  time,  unless  the  fact  that  it 
closed  raises  a  presumption  that  it  was  not  so  fastened.  If  such 
a  presumption  arises  at  all,  it  cannot  prevail  as  against  the  known 
fact  that  both  ingoing  and  outgoing  passengers  interfere  with 
car  doors.  There  is  evidence  that  there  were  other  passengers 
on  the  car  platform,  but  there  is  no  evidence  whatever  to  show 
that  the  door  was  not  caused  to  be  closed  by  some  passenger  or 
some  one  in  the  car  or  from  some  other  natural  cause.  The  move- 
ment of  the  train  did  not  cause  it  to  close  because  the  train  did  not 
move.  It  is  not  shown  that  any  act  of  the  appellant  or  of  any 
servant  caused  the  door  to  close.  Therefore  the  real  cause  is 
left  to  mere  conjecture.  When  it  is  remembered  that  doors  are 
made  to  swing  upon  their  hinges  for  the  purpose  of  opening  and 
closing  at  any  time,  then  the  closing  of  a  door  is  such  a  usual  and 
natural  occurrence  that  no  negligence  can  be  inferred  from  the 
simple  fact  that  the  occurrence  took  place.  But,  if  an  inference 
would  arise  that  the  back  catch  was  defective  because  the  door 
closed,  this  inference  was  entirely  overcome  by  the  positive  tes- 
timony of  the  conductor,  who  testified  that  the  catch  provided 
to  hold  the  door  back  when  open  was  in  perfect  order  and  held 
the  door  in  place  when  it  was  forced  back  into  the  catch.  There 
is  no  evidence  disputing  this  testimony.  The  rule,  therefore,  ap- 
plies which  is  well  and  tersely  stated  in  a  similar  case  by  the 
Supreme  Court  of  Oregon  in  the  syllabus  of  that  case  in  the 
following  language :  "Where  the  evidence  of  negligence  is  entirely 
inferential  and  the  testimony  for  the  defendant  is  clear  and  undis- 
puted to  the  effect  that  there  was  no  negligence,  the  plainiif's 
case  is  overcome  as  a  matter  of  law,  and  it  becomes  the  duty  of 
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the  judge  to  take  the  case  from  the  jury."  Goss  v.  N.  P.  Ry. 
Co.,  supra. 

Taking  the  whole  evidence  in  this  case,  we  are  unable  to  see 
how  respondent  can  sustain  the  judgment  in  the  light  of  sound 
reason  and  correct  principles.  But  the  decision  need  not  be  rested 
upon  reason  and  principle  alone.  There  is  direct,  and  what  we 
consider  good,  authority  to  sustain  our  conclusions. 

In  the  case  of  Skinner  v.  W.  &  W.  Rd.  Co.,  128  N.  C.  435, 
39  S.  E.  65,  the  facts  were  almost  identical  with  those  in  this 
case.  The  only  difference  between  that  case  and  this  is  that  there 
the  train  was  moved,  while  in  this  case  it  stood  still.  The  court 
in  the  course  of  the  opinion  at  page  437  of  128  N.  C,  at  page  65 
of  39  S.  E.,  disposes  of  the  alleged  negligence  as  follows:  "We 
cannot  see  the  least  negligence  in  the  management  of  the  defend- 
ant's train,  and  there  was  no  testimony  of  any  fault  in  the  condi- 
tion or  construction  of  the  coach.  The  occasion  was  purely  an 
accident.  Nothing  short  of  stationing  a  man  at  both  doors  in 
each  coach  at  every  stopping  place  to  watch  the  doors  to  prevent 
an  injury  to  passengers  could  prevent  such  accidents,  and  such 
requirement  would  be  most  unreasonable  under  present  condi- 
tions." 

A  similar  accident  was  before  the  court  in  the  case  of  Goss 
V,  N.  P.  Ry.  Co.,  48  Or.  439,  87  Pac.  149,  wherein  the  Supreme 
Court  of  Oregon  held  that  the  mere  closing  of  a  door  does  not 
come  within  the  maxim  of  res  ipsa  loquitur,  but  it  should  be  made 
to  appear  that  there  was  some  defect  in  the  door  or  in  the  fasten- 
ing, or  that  the  door  was  closed  by  some  other  act  of  negligence 
on  the  part  of  the  company.  It  is  true  that  in  that  case  it 
was  also  held  that  it  constituted  negligence  upon  the  part  of  the 
passenger  to  place  his  fingers  on  the  door  frame  against  which 
the  door  naturally  closed. 

In  the  case  of  Hardwick  v,  Ga.  R.  &  B.  Co.,  85  Ga.  507,  11  S. 
E.  832,  it  was  held  that  the  closing  of  a  car  door  by  which  a 
passenger's  hand  was  injured  under  circumstances  which  raised  a 
much  stronger  inference  of  negligence  than  is  present  in  this 
case  was  a  pure  accident,  and  did  not  authorize  a  recover}'. 

No  case  has  been  cited  where,  under  circumstances  as  dis- 
closed by  this  record,  a  recovery  was  permitted,  and  we  do  not 
think  such  a  case  can  be  found.  It  is  possible  that  in  case  of  an 
adult  passenger  the  fact  of  exposing  himself  to  such  an  injury 
may  be  held  to  be  negligence  upon  his  part  which  would  prevent 
a  recovery.  Some  of  the  courts  held  it  to  be  such  as  a  matter  of 
law.  3  Thomp.  Comm.  on  Neg.  §  2987.  But  the  cases,  so  far 
as  we  know,  all  hold  that  an  injury  caused  by  the  mere  closing 
of  an  ordinary  car  door,  either  while  the  train  is  in  motion  or 
while  standing  still,  is  a  pure  accident  for  which  the  carrier  is  not 
liable,  unless  the  injury  is  caused  by  some  defect  in  the  door  or 
its  appendages,  or  is  attributable  to  some  act  constituting  negli- 
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gence  upon  the  part  of  the  carrier.  It  seems  to  us  that  this  is  good 
law  and  good  sense  in  view  that  the  carrier  is  not  an  insurer  as 
against  an  injury  to  passengers.  If,  in  view  of  the  evidence  in 
this  case,  it  should  be  held  that  respondent  can  recover,  it  would 
have  to  be  based  upon  the  theory  that  a  common  carrier  of  pas- 
sengers assumes  and  insures  against  every  risk  and  danger  to 
which  a  passenger  may  be  exposed,  including  the  consequent 
injury  arising  therefrom.  Such  is  clearly  not  the  law.  While  the 
carrier  is  required  to  exercise  the  utmost  degree  of  care  to  pre- 
vent accidents  and  injury  to  his  passengers,  he  nevertheless  is 
not  an  insurer  of  their  safety.  We  remark,  however,  that,  inde- 
pendent of  the  fact  that  the  injured  passenger  in  this  case  was  an 
infant,  we  are  not  prepared  to  subscribe  to  the  doctrine  that  under 
all  circumstances  in  case  of  an  injury  to  a  passenger  by  the  clos- 
ing of  a  car  door  against  his  hand  it  should  be  held  negligence 
as  a  matter  of  law  for  the  passenger  to  place  his  hand  upon  the 
door  frame  at  the  place  where  the  closing  of  the  door  would  cause 
him  injury.  We  prefer  to  rest  our  decision  upon  the  ground  that 
the  evidence  in  this  case  does  not  establish  culpable  negligence 
under  any  rule  of  law  by  which  negligence  is  established,  and 
hence  there  can  be  no  recovery.  Upon  the  question  of  contributory 
negligence,  therefore,  we  express  no  opinion. 

From  what  has  been  said  it  follows  that  the  court  erred  in  re- 
fusing appellant's  request  to  direct  a  verdict  and  in  submitting 
the  case  to  the  jury,  and  in  entering  judgment  for  respondent  on 
the  verdict.  The  cause  is  reversed,  with  directions  to  the  trial 
court  to  grant  a  new  trial,  appellant  to  recover  costs. 

Straup^  C.  J.,  and  McCarty,  J.,  concur. 
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(Court  of  Appeals  of  Kentucky,  Jan.  15,  1909.) 
[115  S.  W.  Rep.  237.] 

Railroads — Injuries  to  Animals  on  Track — Actions — Questions  for 
Jury. — Evidence  in  actions  against  a  railroad  company  for  the  killing 
and  injuring  of  cattle  held  not  to  require  a  peremptory  instruction 
Tor  the  company. 

Railroads — Injuries  to  Animals  on  Track — Actions — Presumptions 
and  Burden  of  Proof.* — Though,  under  the  statute,  the  killing  or  in- 
juring of  stock  by  a  railroad  train  is  presumed  to  have  been  negli- 
gent, and  the  burden  of  showing  that  it  was  not  is  upon  the  railroad 
company,  it  is  relieved  of  that  presumption  where  it  shows  by  those  in 
charge  of  the  train  that  they  were  the  only  eyewitnesses  and  used 
ordinary  care. 

Railroads — Injuries  to  Animals  on  Track — Actions — Questions  for 
Jury. — Where,  notwithstanding  the  evidence  of  those  in  charge  of  a 
train  that  ordinary  care  was  used  to  avoid  the  killing  or  injuring  of 
stock,  other  witnesses  testify  that  they  were  negligent,  or  there  are 
facts  and  circumstances  which  conduce  to  show  such  negligence,  the 
question  of  negligence  is  for  the  jury. 

Railroads — Injuries  to  Animals  on  Track — Actions — Instructions.— 
Where,  in  an  action  against  a  railroad  company  for  the  killing  of 
five  cattle,  the  answer  admitted  the  killing  of  but  four,  and  an  issue 
was  made  by  the  pleadings  and  proof  as  to  whether  the  fifth  had 
been  killed  by  the  train,  it  was  error  to  instruct  that  plaintiff,  if  en- 
titled to  recover  at  all,  should  be  compensated  for  the  loss  of  five 
cattle. 

Railroads — Injuries  to  Animals  on  Track — Actions — Instructions.— 
In  an  action  against  a  railroad  company  for  killing  and  injuring  stock, 
it  is  better  to  use,  in  the  instruction  as  to  the  measure  of  damages, 
the  words  "reasonable  market  value,"  instead  of  the  single  word 
"value." 

Trial — Instructions — Construction  of  Charges  as  a  Whole.— Where 
the  instruction  as  to  damages  in  an  action  against  a  railroad  com- 
pany for  the  killing  and  injuring  of  stock  was  correct  as  far  as  it 
went,  and  the  measure  of  damages  was  correctly  stated  in  an  in- 

*For  the  authorities  in  this  series  on  the  subject  of  the  sufficiency 
of  evidence  to  rebut  the  presumption  of  negligence  arising  from  the 
fact  of  injury  to  stock  from  collision  with  a  train,  see  foot-note  of 
Kennedy  v.  Chicago,  B.  &  Q.  Ry.  Co.  (Neb.),  27  R.  R.  R.  497,  50 
Am.  &  Eng.  R.  Cas.,  N.  S.,  497;  first  head-note  of  Miller  v.  Chicago 
&  N.  W.  Ry.  Co.  (S.  Dak.),  27  R.  R.  R.  32,  50  Am.  &  Eng.  R.  Cas., 
N.  S.,  32;  second  head-note  of  Southern  Ry.  Co.  v.  Stockton  (Va.), 
26  R.  R.  R.  63,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  63. 
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struction  in  another  action  tried  at  the  same  time,  the  jury  ccitid  not 
have  been  misled  by  such  former  instruction. 

Trial — Misconduct  of  Counsel — Improper  Questions. — Though  plain- 
tiffs' counsel,  in  actions  against  a  railroad  company  for  the  killing  and 
injuring  of  stock,  pressed  the  asking  of  incompetent  questions  as  to 
previous  killings  of  stock  by  the  railroad  company  at  the  same  place 
further  than  was  proper  in  view  of  the  jury's  presence,  and  indulged 
in  a  colloquy  with  thq  court  as  to  the  dates  of  such  previous  killings^ 
it  cannot  be  said  that  his  misconduct  was  such  as  to  have  influenced 
the  verdict,  where  the  court  sustained  the  objections  made  by  de- 
fendant and  refused  to  let  the  witness  answer. 

Appeal  from  Circuit  Court,  Fayette  County. 

Two  actions — one  by  B.  F.  Grigsby,  and  another  by  Grigsby 
Bros. — against  the  Chesapeake  &  Ohio  Railway  Company.  The 
actions  were  tried  together,  and  from  a  judgment  against  it  in 
each  case,  defendant  appeals.  Judgment  in  favor  of  Grigsby  Bros, 
affirmed,  and  that  in  favor  of  B.  F.  Grigsby  reversed,  and  the 
cause  remanded. 

Shelby  &  Shelby,  for  appellant. 

Kimball  &  Hunter  and  Maury  Kemper,  for  appellees. 

Settle,  C.  J.  By  these  two  actions  against  the  appellant,  Ches- 
apeake &  Ohio  Railway  Company,  the  one  brought  by  the  ap- 
pellee B.  F.  Grigsby,  and  the  other  by  appellees  Grigsby  Bros., 
damages  were  sought  to  be  recovered  of  it  for  the  killing  of  cer- 
tain cattle  and  crippling  of  others,  alleged  to  have  resulted  from 
negligence  of  appellant's  servants  in  running  a  train  upon    and 
over    them     at     Walnut     Hill     station,     in     Fayette     county; 
the    train    being    a    heavy    one    of    21    cars,    drawn    by  two 
engines  and  used  in  transporting  a  circus  company,  its  employ- 
ees, stock,  menagerie,  and  paraphernalia.    In  the  case  of  appellee 
B.  F.    Grigsby    it    was  claimed    in    the    petition    that    five    of 
his   cattle     were   killed   and   ten   crippled   by   the   train.     The 
appellant's    answer    in    that    case    admitted     the    killing    of 
four   of    the    cattle    and    the    crippling    of    ten    by    the    train, 
but  denied   the  killing   of  the   fifth,    likewise    the   value   placed 
by  the  petition  upon  each  of  the  four  killed,  the  damages  alleged 
for  the  injuries  inflicted  upon  those  crippled,  and  also  the  negli- 
gence complained  of.   In  the  case  of  the  appellees  Grigsby  Bros. 
it  was  claimed  in  the  petition  that  one  of  their  steers  was  killed 
and  three  others  crippled  by  appellant's  train.   This  was  admitted 
by  the  answer;  but  it  denied  that  the  death  of  the  one  steer,  or 
crippling  of  the  three,  or  any,  of  them,  was  caused  by  the  negli- 
gence of  appellant's  servants  in  charge  of  the  train,  and  also  de- 
nied the  value  placed  by  the  petition  upon  the  steer  killed  and  the 
damages  claimed  for  the  injuries  inflicted  upon  the  three  that 
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were  crippled.  By  agreement  of  the  parties,  entered  of  record, 
the  two  cases  were  tried  together  and  before  the  same  jury.  The 
trial  resulted  in  a  verdict  and  judgment  in  behalf  of  the  appellee 
B.  F.  Grigsby  for  $670  damages,  and  for  the  appellees  Grigsby 
Bros,  for  $220  damages.  Appellant  filed  in  each  case  a  motion 
and  grounds  for  a  new  trial ;  but  each  motion  was  overruled,  and 
it  has  appealed.  The  appeals  have  been  submitted  together,  and 
this  opinion  will  apply  to  both  cases. 

Counsel  for  appellant  insists  that  a  peremptory  instruction  re- 
quiring the  jury  to  find  for  appellant  in  each  case  should  have 
been  granted.  We  cannot  sustain  this  contention.  It  appears  ffom 
the  record  that  appellees  B.  F.  Grigsby  and  Grigsby  Bros,  were 
together  grazing  their  cattle  upon  land  near  Walnut  Hill  station, 
which  they  had*  leased  of  another ;  that  the  cattle,  having  escaped 
at  night  from  the  leased  premises,  went  on  the  uninclosed  lot 
of  appellant  upon  which  the  Walnut  Hill  station  is  located,  and 
were  evidently  grazing  along  the  appellant's  right  of  way  opposite 
the  station  when  the  train,  which  was  an  extra  one,  not  nmning 
on  scheduled  time,  came  along  about  midnight  and  collided  with 
such  of  the  cattle  as  were  killed  or  injured.  According  to  the  testi- 
mony of  the  crew  in  charge  of  the  train  it  was  running  at  a  speed 
of  25  miles  an  hour  when  the  collision  occurred,  and  the  engine 
whistle  was  blown  for  the  crossing  made  by  the  intersection  of  the 
Walnut  Hill  turnpike  and  railroad  near  the  station.  The  engineer 
testified  that  the  headlight  upon  the  engine  was  in  good  condition; 
that  he  was  looking  ahead  as  he  approached  the  station ;  that  he 
could  not  and  did  not  see  the  cattle  until  the  train  got  in  30  or  40 
feet  of  them,  and  that  as  soon  as  he  saw  the  cattle  he  closed  the 
throttle,  thereby  shutting  oflF  the  steam,  and  applied  the  automatic 
air  brakes,  as  is  usual  in  an  emergency;  that  the  train  could  not 
be  stopped  until  it  had  plowed  through  the  cattle,  torn  out  the 
cattle  guard,  and  passed  the  station  about  300  yards.  All  the 
train  crew  further  testified  that  it  had  rained  that  night  at  Mt. 
Sterling,  from  which  the  train  came,  and  that*  the  night  was  misty, 
with  fog  along  various  parts  of  the  railroad,  and  that  the  fog  ob- 
structed the  view  of  the  engineer  and  fireman  as  the  train  ap- 
proached the  appellees'  cattle.  Noyes,  in  charge  of  the  United 
States  Weather  Bureau  at  Lexington,  six  miles  west  of  Walnut 
Hill,  testifies  that  under  the  atmospheric  conditions  then  obtain- 
ing it  was  probable  that  fo^  prevailed  in  various  localities  in  the 
vicinity  of  Lexington  during  the  night  of  the  collision  of  appel- 
lant's train  with  appellees'  cattle.  Although  unable  to  produce  any 
eyewitnesses  to  the  accident,  there  was  evidence  in  appellees' 
behalf  which  conduced  to  prove  that,  for  a  distance  of  nearly 
two  miles  in  approaching  Walnut  Hill  station  from  Mt.  Ster- 
ling, appellant's  railroad  track  is  practically  level;  that  on  the 
night  of  the  accident  there  was  no  fog  at  Walnut  Hill  station,  or 
other  impediment,  that  could  have  obstructed  the  engineer's  view 
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as  the  train  approached  the  place  of  the  accident;  and  that  the 
exercise  of  ordinary  care  upon  his  part  in  maintaining  a  proper 
lookout  ahead  of  the  train  on  that  occasion  would  have  enabled 
him  to  discover  the  presence  of  appellees*  cattle  upon  the  rail- 
road track,  and  consequent  peril,  in  time  to  have  frightened  them 
out  of  the  way  of  the  train  by  the  use  of  the  customary  alarm 
whistle,  or  to  have  stopped  the  train  before  striking  them.  S. 
R,  Finney,  a  material  witness  for  appellees,  who  saw  the  train 
after  it  stopped,  immediately  following  its  collision  with  the 
cattle,  and  three-quarters  of  an  hour  later  went  to  the  place  of 
the  accident  and  drove  the  cattle  and  such  of  the  injured  as  could 
travel  to  a  place  of  safety,  testified  that  there  had  been  no  rain  at 
Walnut  Hill  station  that  day  or  night,  and  that  there  was  no  fog 
there  at  the  time  he  saw  the  train. 

In  view  of  the  foregoing  facts  and  circumstances,  the  refusal 
of  the  trial  court  to  give  the  peremptory  instruction  was  not  error, 
as  it  cannot  be  said  there  was  no  evidence  to  authorize  a  recovery. 
We  need  not  express  an  opinion  as  to  whether  or  not  it  was  of 
less  or  greater  weight  than  the  evidence  furnished  by  appellant's 
witnesses.  That  matter  the  jury  had  a  right  to  determine,  and 
upon  the  record  presented  we  are  not  at  liberty  to  disturb  the  ver- 
dicts. While,  under  the  statute,  the  killing  or  injuring  of  stock 
by  a  railroad  train  is  presumed  to  have  been  caused  by  the  negli- 
gence of  those  in  charge  of  the  train,  and  the  burden  of  showing 
that  such  was  not  the  case  rests  upon  the  railroad  company,  it  is 
relieved  of  that  presumption  when  it  proves  by  its  servants  in 
charge  of  the  train  that  they  were  the  only  eyewitnesses  to  the 
accident,  and  that  they  used  ordinary  care  to  avoid  the  killing, 
or  injury  complained  of ;  but  when,  notwithstanding  the  testimony 
of  those  in  charge  of  the  tram  that  such  care  was  used,  other  wit- 
nesses testify  that  they  were  negligent,  or,  as  in  the  instant  cases, 
there  are  facts  and  circumstances  disclosed  by  the  evidence  which 
conduce  to  prove  such  negligence,  it  becomes  the  duty  of  the  jury 
to  pass  upon  the  question  at  issue  from  all  the  evidence.  I.  C.  R. 
R.  Co.  V.  Gholson,  66  S.  W.  1022,  23  Ky.  Law  Rep.  2211 ;  L.  & 
N.  R.  R.  Co.  V.  Moore,  84  S.  W.  1144,  27  Ky.  Law  Rep.  293 ;  L.' 
&  N.  R.  R.  Co.  t;.  Rhoads,  90  S.  W.  219,  28  Ky.  Law  Rep.  692. 

It  is  also  insisted  for  appellant  that  the  jury  were  erroneously 
instructed  in  each  of  the  cases  under  consideration.  This  conten- 
tion we  must  sustain  as  to  the  instructions  given  by  the  trial  court 
in  the  case  of*  the  appellee  B.  F.  Grigsby  against  the  appellant, 
as  each  of  them  contains  one  and  the  same  fatal  error;  that  is, 
it  is  assumed  in  each,  and  the  jury  were  so  advised,  that  five  of 
the  appellee  B.  F.  Grigsby's  steers  were  killed  by  the  train,  and, 
if  entitled  to  recover  at  all,  that  he  should  be  compensated  for 
the  loss  of  five  steers,  whereas  the  answer  of  appellant  admitted 
the  killing  of  but  four  of  his  steers  by  the  train,  and  expressly 
denied  the  killing  of  the  fifth  one.   According  to  the  evidence  six 
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Steers  were  found  dead.   It  is  admitted  by  all  the  parties  that  one 
of  the  six  belonged  to  the  appellees  Grigsby  Bros.  The  evidence 
further  showed  the  killing  by  the  train  of  four  of  the  appellee 
B.  F.  Grigsby *s  steers,  as  admitted  by  appellant's  answer ;  but  on 
the  question  of  whether  the  fifth  steer  was  killed  by  the  train, 
there  was  very  considerable  evidence  to  support  the  denial  of 
appellant's  answer.  The  dead  body  of  the  fifth  steer  was  not  dis- 
covered with  those  of  the  other  steers  admitted  to  have  been 
killed  by  the  train,  but  was  found  in  a  well,  situated  in  a  pasture 
west  of  the  cattle  guard  and  30  steps  from  and  south  of  the 
railroad  track.    The  distance  of  30  steps  was  testified  to  by  Dun- 
naway,  appellant's  section   foreman,   who  seems  to  be  uncontra- 
dicted.   If  30  steps,  th^  well  must  be  about  75  or  80  feet  from  the 
railroad  track,  as  the  average  man  will  move  a  distance  of  2}'2 
feet  with  each  step  made.    With  the  well  75  feet  from  the  railroad 
track,  it  is  highly  improbable,  not  to  say  unbelievable,  that  the  steer 
found  in  it  after  the  killing  and  crippling  of  the  other  cattle  was 
or  could  have  been  knocked  or  thrown  that  distance  by  the  force 
of  the  train,  no  matter  at  what  speed  it  was  moving.    Moreover, 
Dunnaway,  the  section  foreman,  who  seemed  to  be  better  informed 
upon  the  subject  than   any  other  witness,   further  testified  that 
there  was  no  evidence  furnished  by  the  carcass  of  the  steer  found 
in  the  well  which  indicated  that  it  had  been  struck  by  the  train,  or 
killed  in  any  other  way  than  by  wandering  or  running  from  the 
railroad  and   falling  accidentally  into  the  well.    There  was  also 
some  evidence  in  behalf  of  appellee  B.  F.  Grigsby,  thoughhardly 
of  a  convincing  character,  to  the  effect  that  the  steer  found  in  the 
well  had  been  struck  by  the  train  and  injured,  and  thereby  caused 
to  fall  therein.    It  is  manifest,  therefore,  that  there  was  an  issue 
made  by  the  pleadings  and  proof  as  to  whether  the  steer  found  in 
the  well  was  or  not  killed  by  the  train ;  and,  this  being  true,  it  was 
an  injustice  to  the  appellant  for  the  court  to  arbitrarily  take  this 
issue  from  the  jury,  and,  by  the  assumption  contained  in  the  in- 
structions, compel  the  jury,  if  they  found  for  the  appellee  B.  F. 
Grigsby  at  all,  to  allow  him  damages  for  the  death  of  the  fifth 
steer,  without  regard  to  whether  it  was  or  not  killed  by  the  negli- 
gence of  appellant's  servants  in  charge  of  the  train.    Aside  from 
the  error   referred  to,  we  think  the  instructions  in  the  B.  F. 
Grigsby  case,  while  inaptly  expressed,  substantially  correct.    But 
as  there  must  be  a  retrial  of  that  case  we  think  it  would  be  better 
to  use  in  the  instruction  containing  the  measure  of  damages,  in- 
stead of  the  single  word  "value,"  the  words  "reasonable  market 
value." 

The  instructions  in  the  case  of  appellees  Grigsby  Bros,  against 
appellant  were  substantially  correct,  though  they,  too,  might  have 
been  more  aptly  expressed,  and  the  one  on  the  subject  of  damages 
should  have  defined  the  measure  of  recovery ;  but  we  do  not  think 
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it  was  prejudicial  in  the  form  given.  The  instruction  was  correct 
as  far  as  it  went,  and  in  view  of  the  fact  that  the  measure  of  dam- 
ages was  correctly  stated  in  the  instruction  on  that  subject  in  the 
B.  F.  Grigsby  case,  that  the  two  cases  were  argued  together,  and 
the  instructions  in  both  cases  considered  by  the  jury  at  the  same 
time,  we  do  not  think  they  could  have  been  misled  by  the  one  in 
the  case  of  Grigsby  Bros,  on  the  question  of  damages,  and  cer- 
tainly the  verdict  in  the  latter  case  does  not  show  any  misunder- 
standing on  the  part  of  the  jury  with  respect  to  that  feature  of  the 
law. 

It  is  further  contended  by  counsel  for  appellant  that  one  of  the 
counsel  for  appellees  was  guilty  of  misconduct  during  the  trial,  in 
that  he  persisted,  notwithstanding  the  objection  of  appellant's 
counsel  and  the  adverse  rulings  of  the  court,  in  asking,  in  the 
hearing  of  the  jury,  of  a  witness  certain  incompetent  questions  in 
respect  to  previous  killings  of  stock  by  appellant's  trains  at  the 
place  where  the  appellees'  cattle  were  killed  and  crippled,  and  also 
in  indulging  before  the  jury  in  a  colloquy  with  the  court  as  to  the 
dates  of  such  previous  killings  of  stock.  The  question  referred 
to  were  incompetent,  and  the  facts  they  were  intended  to  elicit 
would  also  have  been  incompetent ;  but  as  the  court  in  the  hearing 
of  the  jury  sustained  the  objections  made  to  them  by  appellant's 
counsel,  and  refused  to  let  the  witnesses  answer  them,  we  are  un- 
able to  see  that  appellant's  rights  were  in  any  way  prejudiced  by 
what  took  place.  Appellees'  counsel,  in  view  of  the  presence  of 
the  jury,  pressed  the  asking  of  incompetent  questions  further  than 
was  proper,  and  also  erred  in  discussing  the  matter  of  whether 
they  were  or  not  competent ;  but  it  cannot  be  said  that  his  miscon- 
duct was  such  as  to  have  influenced  the  verdict  of  the  jury. 

For  the  reasons  given,  the  judgment  against  appellant  in  favor 
of  appellees  Grigsby  Bros,  is  affirmed,  but  that  recovered  against 
appellant  by  the  appellee  B.  F.  Grigsby  is  reversed,  and  remanded 
for  a  new  trial  consistent  with  this  opinion. 
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Livingston  v,  Chicago  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  Iowa,  May  7,  1909.) 
[120  N.  W.  Rep.  1040.] 

Contracts — E£Fect  of  Partial  Illegality. — Where  a  contract  contains 
conditions,  some  of  which  are  legal  and  others  not,  and  they  are 
separable,  the  legal  conditions  may  be  enforced,  and  the  illegal  ones 
disregarded. 

Contracts — E£fect  of  Partial  Illegality. — For  a  valuable  considera- 
tion, a  railroad  company  agreed  with  a  landowner  to  construct  farm 
crossings,  which  should  not  be  inclosed  by  gates  or  bars,  and  that 
it  would  pay  for  all  stock  killed  or  injured  on  said  crossings.  Held 
that,  even  if  the  contract  to  maintain  the  open  crossings  be  contrary 
to  public  policy,  the  promise  to  pay  for  stock  killed  or  injured  may 
be   enforced. 

Contracts — Validity — Railroads — Open  Farm  Crossings. — The  con- 
tract of  a  railroad  company  to  provide  and  maintain  an  open  farm 
crossing  does  not  violate  any  state  statute,  and  hence  is  not  in  that 
sense  illegal. 

Contracts — Construction — Who  May  Enforce — "Heirs  or  Assigns."* 
— A  contract  by  a  railroad  company  to  pay  the  landowner,  or  "his 
heirs  or  assigns,"  for  all  stock  killed  or  injured  on  a  farm  crossing 
may  be  enforced  by  a  son  and  heir  of  such  owner,  who  became  owner 
of  the  farm,  whether  the  contract  be  construed  as  a  covenant  run- 
ning with  the  land  or  not. 

Railroads — Injury  to  Animals  at  Farm  Crossing — Pleading. — ^Where 
a  railroad  company  agreed  to  construct  a  farm  crossing,  and  to  pay 
for  all  animals  killed  or  injured  at  such  crossing,  it  was  not  negli- 
gence for  the  landowner  to  turn  his  cattle  into  the  inclosure  unat- 
tended; and,  in  suing  the  company  for  killing  some  of  them,  he  need 
not  allege  freedom  from  negligence  on  his  part. 

Appeal  from  District  Court,  Jones  County;  B.  H.  Miller,  Judge. 

Suit  to  recover  for  cattle  killed  at  a  private  crossing.  There 
was  a  directed  verdict  for  the  plaintiff,  and  from  a  judgment 
thereon  the  defendant  appeals.    Affirmed. 

James  C,  Davis  and  A.  A,  McLaughlin,  for  appellant. 
Park  Chamberlain  and  Jamison  &  Smyth,  for  appellee. 

Sherwin,  J.  Plaintiff  is  the  owner  of  a  tract  of  land  crossed 
by  the  defendant's  railroad.  He  acquired  title  thereto  as  one  of 
the  heirs  of  his  father,  John  F.  Livingston,  and  by  purchase  from 
other  heirs.  In  1874  the  father,  John  F.  Livingston,  made  a  con- 
tract in  writing  with  the  defendant,  which  recited  that  in  1870 
the  said  Livingston  and  the  Iowa  Midland  Railway  Company  had 
entered  into  a  written  agreement,  whereby  said  company  agreed 
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to  construct  two  farm  crossings  and  one  underground  cattle  pass 
on  the  land  in  question ;  that  the  cattle  pass  had  not  been  con- 
structed as  agreed,  in  consequence  of  which  litigation  had  resulted 
between  the  parties,  and,  as  a  settlement  of  the  controversy,  said 
contract  was  then  made.  It  is  then  provided  that  "a  good,  safe, 
and  sufficient  crossing"  shall  be  constructed,  "together  with  safe 
sufficient  approaches  thereto  for  the  passage  of  stock  and  teams 
attached  to  wagons  or  other  vehicles  whether  loaded  or  empty." 
The  contract  also  required  the  railway  company  to  fence  on  both 
sides  of  its  track,  and  to  construct  cattle  guards  at  each  side  of 
said  crossing.  The  fourth  clause  of  the  contract  is  in  the  follow- 
ing language :  "That  said  railway  companies  are  not  to  require 
said  crossings  to  be  closed  by  gates,  or  bars,  but  the  same  is  to  be 
left  open  for  use,  and  said  companies  hereby  agree  to  pay  said 
Livingston  for  all  stock  killed  or  injured  (owned  by  said  Living- 
ston, his  heirs  or  assigns)  on  said  crossings  by  cars  or  engines  of 
said  companies  or  either  of  them."  The  plaintiff  relied  on  said 
clause,  and  did  not  plead  negligence  on  the  part  of  the  appellant, 
or  freedom  from  contributory  negligence  on  his  part.  The  facts 
were  that  the  plaintiff's  farm  was  fenced  on  both  sides  of  this 
crossing,  there  being  a  field  of  about  75  acres  south  thereof,  and 
one  of  about  15  acres  north  of  it.  There  were  com  stalks  in  both 
fields,  and  the  plaintiff,  some  two  weeks  before,  had  turned  about 
35  head  of  cattle  therein,  permitting  them  to  remain  unattended 
there  night  and  day,  and  to  pass  from  one  field  to  the  other.  The 
cattle  were  struck  on  this  crossing  after  dark.  The  defendant  al- 
leged that  such  use  of  the  crossing  was  not  contemplated  by  the 
contract ;  that  the  contract  did  not  contemplate  liability  for  stock 
killed  while  making  such  use  of  it ;  that  if  the  contract  did  contem- 
plate such  use,  then  the  same  was  void  as  being  in  contravention 
of  public  policy,  "in  that  to  permit  live  stock  to  roam,  loiter,  stand, 
or  sleep  at  will  on  a  railway  crossing  at  night  was  so  dangerous  to 
the  traveling  public,  employees  engaged  in  operating  trains,  and 
property  being  transported  thereon  that  the  railway  company,  in 
the  performance  of  its  public  function,  would  not  be  permitted  to 
contract  for  such  use  of  the  crossing."  The  further  defense  was 
made  that  the  contract,  so  far  as  it  agreed  to  pay  for  the  injury 
to  stock,  "was  a  personal  one  with  plaintiff's  father,  did  not  run 
with  the  land,  and  plaintiff  was  not  entitled  to  the  benefits 
thereof."  Contributory  negligence  on  the  part  of  the  plaintiff  was 
also  pleaded. 

It  will  be  observed  that  the  contract  on  which  this  suit  is  based 
was  entered  into  to  settle  a  controversy  that  had  arisen  because  of 
the  failure  of  the  defendant  to  comply  with  one  of  the  terms  of 
the  contract  made  in  1870.  That  contract  provided  for  two  farm 
crossings,  and  one  underground  cattle  pass.  The  cattle  pass  had 
not  provided,  and  the  contract  in  suit  was,  by  its  terms,  to  take 
the  place  of  the  former  in  that  particular.    A  cattle  pass  under  a 
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railroad  track  is  ordinarily  intended  for  the  free  use  of  stock ;  and, 
as  the  defendant's  road  divided  the   farm  in  question,  it  was  un- 
doubtedly the  intention  of  the  parties,  when  the  first  contract  was 
entered  into,  that  Mr.  Livingston's  cattle  should  have  free  access 
to  the  fields  on  both  sides  of  the  right  of  way.    The  provision  in 
the  contract  in  suit  did  away  with  the  underground  cattle  pass, 
and  in  place  thereof,  there  was  to  be  an  open  crossing,  provided 
with  cattle  guards,  etc.    We  think  there  can  be  no  serious  ques- 
tion as  to  the  intent  of  the  parties.    If  the  cattle  pass  was  intended 
to  furnish  free  access  to  the  fields  on  both  sides  of  the  track,  it  is 
clear  that  the  crossing  in  question  was  intended  for  the  same  pur- 
pose.    The  contract  expressly  stipulated  that  no  gates  or  bars 
should  be  required  at  this  crossing;  and,  if  the  parties  did  not  in- 
tend   that    cattle    should  pass  over  the  same  at  will,  they  must 
have  contemplated  either  that  the  land  on  both  sides  of  the  right 
of  way  would  not  be  used   for  feeding  cattle,  or  that,  if  so  used, 
the  cattle  would  always  be  attended  by  some  one.    The  contract 
will  bear  no  such  construction.    Hartshorn  v.  C,  G.  \V.  Ry.  Co., 
137  Iowa,  324,  113  N.  W.  840.    The  cases  relied  upon  by  the  ap- 
pellant to  support  its  contention  on  this  branch  of  the  case  go  no 
farther  than  to  hold  that  an  open  crossing  is  not  necessarily  pro- 
vided for  by  the  statute.    It  is  true  some  of  them  question  the 
public  policy  of  such  a  crossing  as  we  are  now  considering,  but  in 
none  of  them  was  the  question  determined.    See  Curtis  v.  Ry. 
Co.,  62  Iowa,  418,  17  N.  W.  591 ;  Truesdale  v.  Jensen,  91    Iowa, 
312,  59  N.  W.  47;  State  v.  Ry.  Co.,  99  Iowa,  565,  68  X.  W.  819. 
The  appellant  urges  that,  if  the  contract  sued  on  is  construed 
to  contemplate  or  authorize  the  use  of  the  crossing  as  a  part  of  an 
inclosure  in  which  live  stock  may  be  confined  and  have  access  to 
the  crossing  at  all  times   unattended,   it  is   in  contravention  of 
public  policy  and  void.    It  is  a  universal  rule  that  railroads,  and 
other   corporations   which   are  created   with    special  powers  and 
privileges,  owe  certain  duties  to  the  public  which  may  not  be  dis- 
regarded, and  that  any  contract  by  the  terms  of  which  the  public 
interests   are  seriously   infringed  is   void   against  public  policy. 
Williamson  v.  Ry.  Co.,  53  Iowa,  126,  4  N.  W.  870,  36  Am.  Rep. 
206.    It  is  an  equally  well-established  rule,  however,  that  private 
contracts  should  not  be  declared  void  because  of  contravention  of 
public  policy,  unless  the  question  is  free  from  doubt.  In  Kellogg  v. 
Larkin,  3  Pin.  (Wis.)  123,  56  Am.  Dec.  164,  it  is  said:    "Before 
a  court  should  determine  a  transaction,  which  has  been  entered 
into  in  good  faith,  stipulating  for  nothing  that  is  malum  in  se,  to  be 
void  as  contravening  the  policy  of  the  state,  it  should  be  satisfied 
that  the  advantage  to  accrue  to  the  public  for  so  holding  is  certain 
and   substantial,   not  theoretical   or  problematical.    He    is    the 
safest  magistrate  who  is  more  watchful  over  the  rights  of  tlie 
individual  than  over  the  convenience  of  the  public,  as  that  is  the 
best  government  which  guards  more  vigilantly  the  freedom  of  the 
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subject  than  the  rights  of  the  state."  The  test  to  be  applied  to  a 
contract  of  this  kind  is  whether  it  is,  in  its  nature,  such  as  may  be 
injurious  to  the  public.  The  question  of  its  actual  result  is  not 
involved  in  the  inquiry.  15  Am.  &  Eng.  Enc.  of  Law,  934  (2d 
Ed.)  ;  9  Cyc.  481.  As  we  have  already  shown,  the  contract  sued 
on  contemplates  that  the  plaint' ff*s  live  stock  may  roam  at  will 
over  the  crossing,  during  the  night  as  well  as  the  day ;  and  it  is  not 
going  beyond  its  fair  intendment  to  say  that  it  also  contemplates 
their  loitering  or  resting  thereon,  for  it  must  be  presumed  that  the 
parlies  contemplated  the  ordinary  use  of  a  farm  lying  on  both 
sides  of  a  railroad  right  of  way,  and  its  use  for  stock  purposes 
would  necessarily  mean  such  use  of  the  crossing  by  stock  placed 
in  the  fields  adjacent  thereto.  If  it  should  be  held  as  a  matter  of 
law  that  such  use  of  the  crossing  may  be  injurious  to  the  public 
by  reason  of  the  danger  incident  thereto,  the  contract,  in  so  far  as 
it  provides  for  an  open  crossing  at  that  point,  should  be  held  void. 
The  general  policy  of  this  state  has  been  to  require  railroad  cor- 
porations to  use  every  reasonable  precaution  for  the  safety  of  the 
traveling  public,  and  for  the  safety  of  its  employees,  and  such 
must  be  held  to  be  the  public  policy  of  the  state  as  declared  by  its 
various  statutory  enactments. 

This  principle  has  been   frequently   recognized  by  this  court  in 
discussing  the  statute  providing  for  an  adequate  crossing.     Thus 
in  Curtis  V,  C,  M.  &  St.  P.  Ry.  Co.,  62  Iowa,  418,  17  N.  W.  591, 
the  question  was   discussed   whether  the   landowner  was  entitled 
to  an  open  crossing  in  order  to  have  an  adequate  one,  and  it  was 
said  :    "There  would  certainly  be  a  grave  objection  to  a  crossing 
in  a  position  that  would  allow  cattle  to  enter  upon  the  track  and 
stop  there.    It  would  unquestionably  be  a  source  of  danger."    In 
Truesdale  v.  Jensen,  91  Iowa,  312,  59  N.  W.  47,  in  speaking  of  a 
statutory  crossing,  it  was  said :    "The  location   and  character  of 
such  crossing  must  be  determined  with  due  regard  for  all  the  in- 
terests  involved   in  its   construction   and   maintenance.      Among 
these  are  the  reasonable  use  which  the  landowner  desires  to  make 
of  it,   *  *  *  and  the  effect  it  will  have  upon  the  operation  of  the 
railway,  and  the  safety  of  life  and  property.  *   *  *  We  are  satis- 
fied that  an  open  crossing  at  a  grade  would  interfere,  to  an  unnec- 
essary extent,  with  the  proper  operation  of  trains  on  the  railway, 
and  would  be  a  source  of  much  danger  to  persons  and  property 
transported  over  it."    In  the  State  v,  B.,  C.  R.  &  N.  Ry.  Co.,  99 
Iowa.  565,  68  N.  W.  819,  it  said :     "Ordinarily  a  farm  crossing 
without  gates  would  be  condemned."    In  Hartshorn  v.  C,  G.  W. 
Ry.  Co.,  1371owa,  324,   113  N.  W.  840,  there  was  an  agreement 
between  the  landowner  and  the  railroad  company  whereby  the 
latter  agreed   to  construct  and  maintain   an  open  farm  crossing. 
The  company  thereafter  made  a  close  crossing  of  it  by  fencing 
and  putting  in  gates.    It  attempted  to  justfy  its  action  in  so  doing 
by  pleading  and    showing  that  the  open  crossing  was  dangerous 
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and  a  menace  to  the  transportation  of  persons  and  property  over 
its  line  of  road.  In  discussing  this  question  we  said:  "It  is  no 
answer  to  say  that  the  company  should  have  realized  all  this  when 
making  the  promise,  for  the  public  is  too  deeply  concerned  in  the 
safe  operation  of  the  railway,  and  the  protection  of  life  and  prop- 
erty, to  tolerate  the  continuance  unnecessarily  of  a  known  peril 
to  either.  Nor  should  improper  agreements  in  the  interest  of 
private  convenience,  or  to  avoid  outlay  of  money,  be  allowed  to 
unduly  interfere  with  the  public  necessities  of  rapid  transporta- 
tion." And  it  was  further  said:  "If,  then,  the  place  selected  by 
the  parties  for  this  open  crossing  has  proven,  with  respect  to  the 
use  made  of  it,  to  be  unsafe,  another  more  satisfactory  for  the 
purposes  contemplated  should  be  selected  in  its  stead."  In  State 
V.  M.  C.  &  F.  D.  Ry.  Co.,  85  Iowa,  516,  52  N.  W.  490,  the  danger 
to  the  public  in  crossings  for  stock  is  also  recognized.  While 
none  of  the  cases  cited  above  decide  the  precise  question  under 
consideration  here,  they  all  clearly  recognize  the  danger  to  the 
public  in  permitting  open  crossings  for  the  passage  of  unattended 
stock,  and  in  each  case  the  court  refused  to  sanction  such  cross- 
ings. And  in  this  connection  it  should  be  said  that  this  court  has 
never  approved  an  open  farm  crossing  for  the  passage  of  stock 
alone.  In  the  two  or  three  cases  where  open  crossings  have  been 
found  necessary,  under  the  statute  providing  for  an  adequate 
crossing,  such  crossings  were  sustained  on  the  ground  th^t  the 
landowner  had  no  other  means  of  reaching  a  public  highway. 
See  Gray  v.  Ry.  Co.,  37  Iowa,  119. 

We  do  not  now  definately  determine,  however,  whether  the 
part  of  the  contract  which  provides  for  an  open  crossing  at  the 
particular  point  in  question  is  void  on  the  ground  of  public  policy; 
for,  if  it  were  to  be  so  held,  the  defendant  could  not  escape  liability 
in  this  case.  Livingston  surrendered  valuable  rights  as  a  consid- 
eration for  the  agreement  on  the  part  of  the  railway  company. 
Such  consideration  was  legal  and  sufficient,  and,  based  thereon, 
the  railway  company  undertook  to  construct  a  good,  safe,  and 
sufficient  crossing,  with  safe  and  sufficient  approaches  thereto  for 
the  passage  of  stock  and  teams  attached  to  wagons  or  other 
vehicles,  loaded  or  empty;  and  it  further  agreed  not  to  require 
the  crossing  to  be  closed  by  gates,  but  to  leave  it  open  for  use, 
and  to  pay  for  all  stock  killed  or  injured  on  the  crossing.  The 
promise  to  construct  the  crossing,  and  the  promise  to  pay  for 
stock  killed  or  injured  thereon,  are  in  no  manner  contrary  to 
law  or  public  policy ;  and,  if  it  be  conceded  that  the  promise  to 
maintain  an  open  crossing  is  in  contravention  of  public  policy, 
we  still  have  a  contract,  a  part  of  which  is  unobjectionable  and 
supported  by  a  valuable  consideration,  and  a  part  of  which  is 
illegal.  It  is  a  well-established  principle  of  law  that,  where  a 
contract  contains  conditions,  some  of  which  are  legal,  and  others 
which  are  not,  and  they  are  separable,  the  legal  conditions  will 
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be  enforced  and  the  illegal  ones  disregarded.  U.  S.  v.  Hod- 
son,  77  U.  S.  395,  19  L.  Ed.  937.  Where  an  agreement 
contains  two  or  more  distinct  stipulations  or  promises,  one 
of  which  is  against  public  policy,  and  the  others  are  not,  the 
illegality  of  the  one  will  not  relieve  the  promisor  from  liability 
on  his  valid  promises.  Osgood  v,  Bauder,  75  Iowa,  550,  39  X. 
W.  887,  1  L.  R.  a.  655;  Express  Co.  v.  Erie  Railroad  Co.,  35 
N.  J.  Law,  240;  Morris  v.  Way,  16  Ohio,  469;  King  v.  King, 
63  Ohio  St.  363,  59  N.  E.  Ill,  52  L.  R.  A.  157,  81  Am.  St.  Rep. 
635 ;  Coal  Co.  v,  Jutte,  210  Pa.  St.  288,  59  Atl.  1088,  105  Am. 
St.  Rep.  812;  Pierce  v.  Pierce,  46  N.  E.  480,  17  Ind.  App.  107. 
**When  the  good  part  of  the  contract  can  be  separated  from 
that  which  is  bad,  the  courts  will  make  the  distinction."  2  Kent's 
Commentaries,  467;  Stewart  z\  Pierce,  116  Iowa,  733,  89  N.  W. 
234.  And  where  a  party  has  contracted  to  perform  both  legal 
and  illegal  acts,  he  will  be  required  to  perform  the  legal  acts,  if 
they  can  be  separated  from  the  illegal  ones.  Hynds 
V.  Hays,  25  Ind.  31.  In  Widoe  v.  Webb,  20  Ohio  St.  431, 
5  Am.  Rep.  664,  it  is  said :  "The  concurrent  doctrine  of  text- 
books on  the  law  of  contracts  is  that,  if  one  of  two  considerations 
of  a  promise  be  void  merely,  the  other  will  support  the  promise, 
but  that  if  one  of  two  considerations  be  unlawful,  the  promise 
is  void.  When,  however,  for  a  legal  consideration,  a  party  un- 
dertakes to  do  one  or  more  acts,  and  some  of  them  are  unlawful, 
the  contract  is  good  for  so  much  as  is  lawful,  and  void  for  the 
residue."  The  above  language  is  quoted  and  applied  in  McCul- 
lough  f.  \*irginia,  172  U.  S.  102,  19  Sup.  Ct.  134,  43  L.  Ed.  382. 
"A  contract  part  of  which  may  be  repugnant  to  law  and  against 
public  policy,  and  part  not  being  so,  may  be  divided,  and  so  much 
as  may  be  unexceptionable  may  be  enforced."  Stewart  v.  Pierce, 
supra;  Fackler  v.  Ford,  24  How.  322,  16  L.  Ed.  690;  Railroad  v. 
Mathews,  64  Ark.  398,  42  S.  W.  902,  39  L.  R.  A.  467 ;  Oregon 
r.  Winsor,  87  U.  S.  64,  22  L.  Ed.  315.  The  promise  to  provide 
an  open  crossing  does  not  violate  any  statute  of  the  state,  and 
hence  it  is  not  in  that  sense  illegal.  If  void  at  all,  it  is  because 
it  is  against  public  policy,  and  not  because  it  is  prohibited  by 
statutory  enactment.  And  where  such  is  the  condition,  and  one 
of  the  parties  had  in  good  faith  paid  legal  and  full  consideration, 
and  the  other  has  received  the  full  advantage  of  it,  the  court 
should  not  hesitate  to  separate  the  good  from  the  bad,  and  enforce 
the  performance  of  the  valid  part  of  the  contract. 

The  appellant  further  contends  that  the  contract,  agreeing  to 
pay  "said  Livingston  for  all  stock  killed  or  injured  (owned  by 
said  Livingston,  his  heirs  or  assigns)  on  said  crossings  by  cars 
or  engines  of  said  companies  or  either  of  them,"  was  a  personal 
contract  with  Livingston,  and  not  a  covenant  running  with  the 
land,  and  that  the  plaintiff  is  not  entitled  to  the  benefits  thereof. 
To  create  a  covenant  running  with  the  land  it  is  generally  essen- 
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tial  that  a  conveyance  of  land,  or  some  interest  therein,  be  made. 
"Where  one  party  covenants  with  another  in  respect  to  land, 
and  at  the  same  time,  and  as  a  part  of  making  the  covenant, 
neither  parts  with  nor  receives  any  title  or  interest  in  the  land, 
nor  creates  an  easement,  or  a  right  in  the  nature  of  an  easement, 
for  the  benefit  of  the  land,  such  a  covenant  is  at  best  but  a  mere 
personal  contract."  8  Am.  &  Eng.  Enc.  of  Law,  147.  The  agree- 
ment to  maintain  an  open  crossing  at  this  place  would  undoubtedly 
aflfect  the  mode  of  enjoyment  of  the  land,  but  an  agreement  to 
pay  Livingston,  his  heirs,  or  assigns  for  stock  killed  or  injured 
on  the  crossing  does  not  aflFect  the  mode  of  enjoyment  or  the 
value  of  the  land.  Generally  a  covenant  by  a  stranger  to  the  title 
cannot  run  with  the  land,  though  it  respects  the  land,  and  is  in- 
tended to  benefit  it.  8  Am.  &  Eng.  Enc.  Law,  136,  140,  147. 
These  considerations  are  not  conclusive  of  the  plaintiff's  right 
to  maintain  this  action,  however,  for  the  contract  in  question  was 
clearly  made  for  his  benefit,  and  he  may  recover  thereon,  al- 
though it  be  not  held  a  covenant  running  with  the  land.  The 
railway  company,  for  a  valuable  consideration  passing  to  it  from 
John  F.  Livingston,  the  father  of  the  plaintiff,  agreed  to  pay 
said  Livingston  for  all  stock  killed  or  injured,  owned  by  him, 
his  heirs,  or  assigns.  We  have,  then,  a  valid  contract,  made  for 
the  benefit  of  the  heirs  or  assigns  of  John  F.  Livingston;  and, 
while  such  heirs  or  assigns  are  not  specifically  named,  the  con- 
tract is  binding  on  the  defendant,  and  may  be  enforced  by  the 
plaintiff  as  one  of  such  heirs.  Where  the  bargain  between  the 
parties  is  that  one  of  them  shall  confer  a  benefit  on  a  third  person, 
and  the  consideration  for  the  promise  is  adequate,  recovery  may 
be  had  thereon  by  such  third  person.  Bishop  on  Contracts,  §§ 
1214-1227,  inclusive;  1  Beach  on  Contracts,  §  195,  and  cases 
cited;  Bank  ^'.  Rowley,  92  Iowa,  530,  61  N.  W.  195;  Poole, 
Gillman  &  Co.  v.  Hintrager,  60  Iowa,  180,  14  N.  W.  223.  There 
is  no  doubt  as  to  the  consideration  in  this  case;  and  the  railway 
company  having  agreed  to  pay  for  the  stock  killed  or  injured 
owned  by  the  heirs  of  John  F.  Livingston,  we  know  of  no  sound 
rule  of  law  which  will  now  relieve  it  from  liability  to  this  plain- 
tiff. The  law  determines  who  are  heirs ;  and,  to  enforce  a  con- 
tract made  for  the  benefit  of  a  third  person,  it  is  not  necessary 
that  such  third  person  be  specifically  named.  Hall  ^^  Plaine,  14 
Ohio  St.  417;  Coster  v.  Mayor,  43  N.  Y.  399.  No  allegation  of 
want  of  negligence  on  the  part  of  the  plaintiff  was  necessary,  be- 
cause the  railway  company  agreed  to  pay  regardless  thereof.  Nor 
would  the  fact  that  the  plaintiff  turned  his  cattle  into  the  inclos- 
ure  unattended  constitute  negligence,  for  that  was  what  the  con- 
tract contemplated. 

We  think  the  defendant's  liability  under  the  contract  was 
shown  without  question,  and  that  a  verdict  for  the  plaintiff  was 
properly  directed. 

Affirmed. 
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Lebov  v.  Consolidated  Rv.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampshire,  Oct.  20,  19C9.) 

[89   N.   E.   Rep.  546.] 

Street  Railroads — Trespassers  on  Cars — Liability.* — A  newsboy 
jumping-  on  an  open  street  car  on  the  side  of  the  car  where  an  ad- 
justable bar  is  in  place,  to  sell  newspapers  is  a  trespasser,  to  whom 
the  servants  in  charge  of  the  car  owe  no  other  duty  than  to  refrain 
from  willfully  or  recklessly  and  wantonly  exposing  him  to  injury. 

Street  Railroads — Trespassers  on  Cars — Liability. — A  newsboy 
jumped  on  an  open  street  car,  on  the  side  where  an  adjustable  bar 
was  in  place,  to  sell  newspapers.  The  conductor  on  the  rear  plat- 
form ordered  him  to  get  off.  He  disobeyed,  and  the  conductor  went 
along  the  opposite  side  of  the  car  until  he  got  opposite  the  boy,  and 
again  spoke  to  him  and  motioned  with  his  hands.  As  the  conductor 
was  about  to  put  his  right  foot  into  the  car,  he  shouted  to  the  boy 
again,  and  he  jumped  off  and  was  injured.  The  boy  testified  that 
he  thought  the  conductor  was  going  to  push  him  off.  The  car  was 
running  with  some  speed  when  the  boy  jumped.  Held,  as  a  matter 
of  law,  that  the  conductor  did  not  willfully  or  recklessly  and  wan- 
tonly expose  the  boy  to  injury. 

Exceptions  from  Superior  Court,  Hampshire  County;  Robert 
F.  Raymond,  Judge. 

Actions  by  Joseph  Lebov,  by  his  next  friend,  and  by  Moses 
Lebov,  his  father,  against  the  Consolidated  Railway  Company. 
There  was  a  verdict  for  defendant  in  each  case,  and  plaintiff  in 
each  case  brings  exceptions.    Overruled. 

Richd.  W,  Irwin,  for  plaintiffs. 

John  C,  Hammond  and  Thas,  J.  Hammond,  for  defendant. 

Sheldon,  J.  The  plaintiff  in  the  first  named  case,  hereinafter 
called  the  plaintiff,  was  a  trespasser  upon  the  defendant's  car,  and 
the  defendant  and  its  servants  owed  him  no  other  duty  than  to 
refrain  from  willfully  or  recklessly  and  wantonly  exposing  him 
to  injury.  Albert  v,  Boston  Elev.  Ry.,  185  Mass.  210,  70  N.  E, 
52,  and  cases  cited ;  Massell  v,  Boston  Elev.  Ry.,  191  Mass.  491, 
78  N.  E.  108;  McManus  v.  Thing,  194  Mass.  362,  80  N.  E.  487. 
Those  of  our  decisions  which  are  relied  on  by  the  plaintiff 
are  not  at  variance  with  this  rule.  In  Lovett  v.  Salem  &  South 
Danvers  R.  R.,  9  Allen,  557,  there  was  evidence  that  the  con- 
ductor, so  far  as  he  could  do  so,  had  accepted  the  plaintiff  and 

*See  foot-notes  of  Johnson  v.  Great  Northern  Ry.  Co.  (Wash.), 
29  R,  R.  R.  211,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  211;  third  foot-note  of 
Illinois  Cent.  R.  Co.  v.  Cotton  (Ky.),  27  R.  R.  R.  141,  50  Am.  &  Eng. 
R.  Cas.,  N.  S.,  141;  second  head-note  of  Skirvin  v.  Louisville  &  N. 
R.  Co.  (Ky.),  26  R.  R.  R.  157,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  157. 
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his  companion  as  passengers  by  telling  them  to  go  on  the  front 
of  the  car.  The  plaintiff  also  testified  that  he  saw  the  driver, 
who  stood  by  him  on  the  front  platform,  move  his  hand,  and 
thought  that  he  felt  the  driver's  hand  or  foot  when  the  latter  told 
him  to  get  off;  and  this  would  tend  to  show  an  assault  which 
might  constitute  wanton  or  reckless  conduct  of  the  driver.  Knowl- 
ton,  C.  J.,  in  Bjornquist  v.  Boston  &  Albany  R.  R.,  185  Mass. 
130,  132,  70  N.  E.  53,  102  Am.  St.  Rep.  332.  In  Murphy  v. 
Union  Ry.,  118  Mass.  228,  the  plaintiff  was  not  a  trespasser,  but 
a  passenger,  although  by  reason  of  his  offensive  condition  the  con- 
ductor had  a  right  to  remove  him  from  the  car.  Vinton  v.  Middle- 
sex R.  R.,  11  Allen,  304,  87  Am.  Dec.  714.  In  Hudson  ^^  Lynn  & 
Boston  R.  R.,  178  Mass.  64,  59  N.  E.  647,  and  Id.,  185  Mass.  510, 
71  N.  E.  66,  a  recovery  was  allowed  only  for  the  actual  assault 
committed  upon  the  plaintiff's  intestate.  In  McKeon  zk  N.  Y..  X. 
H.  &  H.  R.  R.,  183  Mass.  271,  67  N.  E.  329,  97  Am.  St.  Rep. 
437,  the  defendant  was  held  merely  for  the  reckless  act  of  its 
brakeman  in  pushing  the  plaintiff  off  its  car  while  the  train  was 
moving  "pretty  fast.''  So  in  Rounds  v.  Delaware,  Lackawanna  & 
Western  R.  R.,  64  N.  Y.  129,  21  Am.  Rep.  597,  the  plaintiff  was 
kicked  from  the  car  by  the  defendant's  servant.  In  Aiken  v. 
Holyoke  St.  Ry.,  184  Mass.  269,  68  N.  E.  238,  the  ground  of  re- 
covery was  the  wanton  and  reckless  act  of  the  defendant's  motor- 
man  in  suddenly  starting  his  car  at  full  speed  around  a  curve, 
while  he  knew  that  the  plaintiff,  a  boy  less  than  seven  years  of 
age,  was  standing  in  a  dangerous  position  upon  the  step  and  cr\'- 
ing  to  the  motorman  to  let  him  off.  Foley  v.  West  End  St.  Ry., 
195  Mass.  332,  81  N.  E.  189,  turned  on  the  point  that  the  jur)' 
might  believe  the  plaintiff's  testimony,  and  so  find  that  he  was  not 
a  trespasser  on  the  defendant's  car,  and  did  not  voluntarily  jump 
off  in  order  to  avoid  the  conductor.  But  that  is  exactly  what  this 
plaintiff  did  do. 

But  it  is  claimed  that  the  jury  might  find  in  this  case  that  the 
conductor's  conduct  was  willful,  wanton  and  reckless,  on  the 
ground  that  he  used  towards  the  plaintiff  such  threatening  words 
and  gestures  as  to  cause  in  the  plaintiff's  mind  reasonable  appre- 
hension that  the  conductor  would  immediately  assault  him  or 
would  throw  him  from  the  car  while  it  was  in  rapid  motion,  and 
that  it  was  because  of  such  reasonable  apprehension  that  the  plain- 
tiff jumped  from  the  car,  fell  under  it,  and  was  injured.  This 
contention  makes  it  necessary  to  consider  the  state  of  affairs 
which  was  shown  at  the  trial. 

The  plaintiff,  at  the  corner  of  Church  and  Chapel  streets, 
apparently  a  busy  place  in  the  city  of  New  Haven,  Conn.,  jumped 
upon  an  open  street  car  of  the  defendant,  for  the  purpose  of  sell- 
ing newspapers.  There  was  here  a  double  track,  and  he  got  upon 
the  left  side  of  the  car,  when  an  adjustable  bar  was  in  place  to 
prevent  any  one  from  entering  the  car  on  that  side.  The  car  was 
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then  standing  still,  but  started  at  once.  The  conductor,  who  was 
standing  on  the  rear  platform,  shouted  to  the  plaintiff,  and  made 
a  motion  with  his  left  hand,  which  the  plaintiff  rightly  under- 
stood to  be  an  order  to  get  off  the  car.  When  the  plaintiff  dis- 
obeyed this  order,  the  conductor  left  the  platform,  went  along 
the  right  side  of  the  car  until  he  got  opposite  to  the  plaintiff,  put 
his  foot  into  the  car,  spoke  again  to  the  plaintiff  and  motioned 
with  his  hands.  The  plaintiff  still  remained  in  his  position;  the 
conductor,  as  the  plaintiff  testified,  "was  about  to  put  his  right 
foot  in,  and  he  hollered  something  to  me  again,  and  could  almost 
reach  me  with  his  hand,  and  I  jumped  off."  He  further  testified 
that  the  conductor  looked  angry,  or  "mad,"  and  that  he  thought 
the  conductor  was  going  to  push  him  off,  and  jumped  off  for  that 
reason.  During  the  whole  occurrence  the  conductor  was  on  the 
right-hand  side  of  the  car,  separated  from  the  plaintiff  by  the 
whole  width  of  the  car.  The  car  was  running  with  some  speed 
when  the  plaintiff  jumped. 

On  these  facts,  the  plaintiff's  contention  cannot  be  sustained. 
His  position  upon  the  car,  standing  upon  the  running  board  where 
by  reason  of  the  bar  he  could  not  enter  the  car  and  was  liable, 
as  he  stood  with  his  papers  under  his  arm,  to  be  hit  and  hurt  by 
cars  that  might  pass  upon  the  other  track,  was  dapgerous,  and 
one  that  the  conductor  ought  not  to  allow  him  to  occupy.  More- 
over, he  ought  not  to  have  been  upon  the  car  at  all.  The  conduct- 
or's duty  to  the  company,  as  well  as  a  proper  concern  for  the 
plaintiff's  own  safety,  required  him  to  see  that  the  plaintiff  did 
not  remain  there.  The  language  of  the  present  Chief  Justice  in 
Bjornquist  v.  Boston  &  Albany  R.  R.,  185  Mass.  130,  132,  133, 
134,  70  N.  E.  53,  102  Am.  St.  Rep.  332,  is  peculiarly  applicable 
here.  Nor  did  this  conductor  use  language  even  as  violent  as  was 
testified  to  in  that  case  and  held  to  be  insufficent  to  justify  a  find- 
ing of  willful  and  wanton  conduct.  Indeed,  upon  the  vital  ques- 
tion involved,  this  case  is  much  stronger  for  the  defendant  than 
was  that  one.  It  was  expressly  found  there,  as  upon  the  testi- 
mony is  claimed  to  have  been  the  case  here,  that  the  car  was  mov- 
ing at  a  dangerous  rate  of  speed  for  the  plaintiff.  There  was  noth- 
ing to  show  that  the  conductor's  gesture  testified  to  was  anything 
more  than  a  waving  of  his  hand.  We  see  nothing  in  his  conduct 
which  justified  on  the  part  of  the  plaintiff  a  reasonable  appre- 
hension of  violence,  or  any  other  fear  than  that  which  arose  from 
his  manifest  consciousness  of  his  own  wrongdoing.  Planz  v. 
Boston  &  Albany  R.  R.,  157  Mass.  377,  381,  32  N.  E.  356,  17  L. 

In  Albert  v.  Boston  Elev.  Ry.,  185  Mass.  210,  70  N.  E.  52, 
the  language  and  conduct  of  the  conductor  were  very  similar  to 
those  here  testified  to.  There  as  here  the  conductor  was  at  some 
distance  from  the  plaintiff.  Here  as  there  it  cannot  be  said  that 
he  had  reason  to  except  that  his  command  would  cause  the  plain- 
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tiff  serious  injury.  The  only  substantial  difference  between  the 
cases  is  that  there  it  did  not  appear  that  the  speed  of  the  car  was 
increased  or  diminished  after  the  plaintiff's  attempt  to  get  on  and 
before  the  happening  of  the  accident.  But  the  natural  and  grad- 
ual increase  of  speed  after  starting  within  such  limits  as  were 
here  testified  to  was  treated  as  an  immaterial  circumstance  in 
Planz  V.  Boston  &  Albany  R.  R.,  157  Mass.  377,  380,  32  N.  E. 
356,  17  L.  R.  A.  835. 

The  plaintiff  in  the  case  of  Mugford  v.  Boston  &  Maine  R.  R., 
173  Mass.  10,  52  N.  E.  1078,  was  about  two  years  younger  than 
the  plaintiff.  He  was  ordered  by  a  brakeman  to  get  off  a  freight 
train  which,  according  to  some  of  the  evidence,  was  going  at 
the  rate  of  eight  miles  an  hour.  The  highest  rate  of  speed  testi- 
fied to  in  the  case  at  bar  was  seven  to  eight  miles  an  hour.  The 
brakeman  in  that  case  was  as  near  to  the  plaintiff,  and  his  gestures 
were  as  threatening,  as  was  testified  to  of  the  conductor  in  this 
case;  but  that  plaintiff  was  not  allowed  to  recover. 

In  our  opinoin,  these  cases  must  be  governed  by  the  rule 
laid  down  in  Albert  v.  Boston  Elev.  Ry..  185  Mass.  210.  70  N. 
E.  52,  and  Massell  v.  Boston  Elev.  Ry.,  191  Mass.  491,  78  X.  E. 
108.  See,  also,  Antemoitz  z/.  N.  Y.,  N.  H.  &  H.  R.  R.,  193  Mass. 
542,  79  N.  E.  789 ;  Leonard  v.  Boston  &  Albany  R.  R.,  170  Mass. 
318,  49  N.  E.  621 ;  Sullivan  v.  Boston  Elev.  Ry.,  199  Mass.  73, 
76,  84  N.  E.  844. 

Exceptions  overruled. 

Chittick  et  al.  v.  Philadelphia  Rapid  Transit  Co. 

(Supreme  Court  of  Pennsylvania,  March  8,  1909.) 

[73  Atl.  Rep.  4.] 

Negligence — Extraordinary  Occurrences — Liability.* — A  street  rail- 
way company  is  not  liable  for  accidents  of  such  an  extraordinary 
character  that  it  could  not  have  been  anticipated  as  the  natural  result 
of  the  negligent  act  complained  of. 

Electricity — Negligence. — Where  defendant's  motorman  negligently 
caused  a  trolley  pole  to  strike  a  steel  brace  which  was  being  raised 
for  the  construction  of  an  elevated  railroad,  and  the  brace  struck  the 
trolley  wire,  causing  an  electrical  explosion,  whereupon  plaintiff, 
seated  at  a  window  at  a  house  about  300  feet  distant,  fell  from  her 
chair  and  was  temporarily  blinded  and  suffered  nervous  weakness, 
and  there  was  no  material  substance  set  in  motion  by  the  explosion 
whereby  plaintiff  was  injured,  she  could  not  recover  from  the  street 
railway  company. 

♦For  the  authorities  in  this  series  on  the  question  whether  negli- 
gence must  be  the  proximate  cause  of  the  injury  to  entitle  plaintiff 
to  recover  therefor,  see  foot-note  of  Pittsburgh,  etc.,  Ry.  Co.  v. 
Schepman  (Ind.),  30  R.  R.  R.  306,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
306;  first  head-note  of  Miller  v.  Baltimore  &  O.  S.  W.  R.  Co.  (Ohio), 
30  R.  R.  R.  221,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  221. 
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Appeal  from  Court  of  Common  Pleas,   Philadelphia  County. 

Action  by  Annie  E.  Chittick  and  John  F.  Chittick  against  the 
Philadelphia  Rapid  Transit  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.     Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Elkin,  Fell,  Potter, 
and  Stewart,  JJ. 

Thomas  Learning  and  Russell  Diianc,  for  appellant. 
Robert  B,  Kelly,  for  appellees. 

Elkin,  J.    During  the  construction  of  the  elevated  railroad  in 
West  Philadelphia,  a  street  brace,  a  necessary  part  of  the  super- 
structure, was  being  hoisted  into  position  by  the  employees  of  the 
bridge  company  doing  the  work,  when  the  trolley  pole  of  a  street 
railway  car  struck  it  with  such  force  as  to  cause  an  electrical 
explosion  by  reason  of  the  contact  of  the  brace  with  the  trolley 
wire.  The  negligence  relied  on  to  sustain  a  recovery  is  the  failure 
of  the  motorman  to  stop  his  car  after  timely  notice  to  do  so  in 
the  face  of  an  impending  danger.  The  negligence  of  appellant  in 
the  respect  charged  is  not  denied,  and  if  the  injuries  complained 
of  resulted  as  a  natural  and  probable  consequence  of  the  negli- 
gent act,  which  ought  to  have  been  foreseen  and  provided  against, 
it  would  be  a  case  for  the  jury.  What  occurred  after  the  happen- 
ing of  the  accident  is  of  such  an  extraordinary  character,  and  the 
cause  of  the  injuries  of  such  an  unusual  nature,  that  the  facts 
must  be  briefly  stated  in  order  to  have  an  intelligent  understand- 
ing of  the  question  raised  by  this  appeal.   When  the  trolley  wire 
was  forcibly  brought  into  contact  with  the  steel  brace,  there  was  a 
brilliant  flash  of  electricitv,  variously  described  by  the  witnesses 
as  a  "ball  of  fire,''  a  "brilliant  flash,''  i  "blinding  light,"  and  a 
"powerful  electrical  flash  of  an  explosive  nature."  A  woman,  one 
of  the  appellees  here,  was  seated  near  an  open  window  of  her 
dwelling  house  200  or  300  feet  distant  from  the  point  at  which 
the  electrical  manifestation  occurred,  and  was  thrown,  or  in  some 
manner  fell,  from  her  chair,  to  the  floor.   In  the  fall  she  received 
some  bruises  to  her  person,  but  these  were  of  a  temporary  char- 
acter and  not  serious.    She  was  blinded  temporarily  by  the  bril- 
liant electric  flash,  suffered  pain  in  her  eyes,  followed  by  some 
impairment  of  vision  and  nervous  weakness,  and  these  are  the 
injuries  principally  relied  on  to  sustain  this  action  for  damages. 
It  must  now  be  determined  whether  upon  such  a  state  of  facts, 
appellant  is  answerable  in  law  for  injuries  resulting  from  this 
unfortunate  occurrence.    The  learned  court  below,  after  patient 
and  careful  consideration,  submitted  the  case  to  the  jury,  and  up- 
on more  mature  deliberation  refused  to  enter  judgment  for  de- 
fendant non  obstante  veredicto,  although  in  arriving  at  that  con- 
clusion doubt  was  expressed  as  to  the  liability  of  the  defendant 
under  the  circumstances.    Whatever  doubt  there  may  have  been 
in  the  mind  of  the  learned  trial  judge  was  resolved  in  favor  of 
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the  plaintiffs,  and  the  case  is  now  here  for  final  determination. 
At  the  beginning  of  our  inquiry,  it  may  be  remarked  that  the 
relation  of  common  carrier  and  passenger,  or  of  master  and  serv- 
ant, did  not  exist  between  the  parties,  all  of  whom  were  in  the 
enjoyment  of  their  respective  properties  with  the  right  to  use  and 
operate  them  in  every  lawful  manner.  The  duty  of  each  to  the 
other  was  not  to  so  wantonly  or  recklessly  or  negligently  use  her 
or  its  property  as  to  cause  injury  to  the  person  or  property  of  the 
other.  Did  the  appellant  meet  this  measure  of  duty,  and  did  it 
do  anything  to  make  it  liable  for  the  injuries  sustained?  It  was 
bound  to  know  what  the  natural  and  probable  consequences  of 
its  negligent  act  would  be,  and  would  be  answerable  in  damages 
for  all  injuries  which  ought  to  have  been  anticipated  and  which 
could  have  been  provided  against  if  the  duty  rested  upon  it  to 
foresee  such  consequences.  This  is  the  crux  of  the  case,  and  there 
are  numerous  decisions  of  this  court  bearing  upon  the  question 
involved.  In  Pittsburg  Southern  Railway  Company  v,  Taylor, 
104  Pa.  306,  49  Am.  Rep.  580,  it  was  held  that  the  correct  rule 
in  determining  proximate  cause  in  this  class  of  cases  is  that  the 
injury  must  be  such  a  natural  and  probable  consequence  of  the 
alleged  negligent  act  as  might  and  ought  to  have  been  foreseen 
by  the  wrongdoer.  This  rule  has  been  recognized  and  followed 
in  many  later  cases.  See  West  Mahanoy  Township  v,  Watson, 
112  Pa.  574,  3  Atl.  866;  Fox  v,  Borkey,  126  Pa.  164,  17  Atl.  604; 
Ewing  V.  Railway  Company,  147  Pa.  40,  23  Atl.  340,  14  L.  R.  A. 
666,  30  Am.  St.  Rep.  709;  Linn  v.  Duquesne  Borough,  204  Pa. 
551,  54  Atl.  341,  93  Am.  St.  Rep.  800;  Huston  v.  Freemansburg 
Borough,  212  Pa.  548,  61  Atl.  1022,  3  L.  R.  A.  (N.  S.)  49. 

In  some  of  our  cases  it  has  been  pointed  out  that  the  trend  of 
decision  both  in  this  country  and  in  England  is  against  the  allow- 
ance for  mental  suffering,  or  nervous  shock  or  fright,  as  elements 
of  damages,  and  when  the  injuries  relied  on  to  sustain  a  recovery 
flow  from  such  causes  the  action  cannot  be  maintained.  There 
can  be  no  doubt  about  the  application  of  this  principle  in  the  trial 
of  this  class  of  cases  under  the  authority  of  our  decisions,  and  it 
must  be  considered  a  settled  rule  of  law  in  our  state  The  only 
question  to  be  now  determined  is  whether,  under  the  facts  of  the 
case  at  bar,  this  principle  should  be  applied.  If  the  injuries  sus- 
tained resulted  from  mental  suffering,  or  from  a  severe  nervous 
shock,  or  from  fright,  occasioned  by  the  unusual  occurrence,  the 
rule  certainly  applies,  and  as  we  read  the  testimony  no  other 
conclusion  can  be  reached.  It  is  true  that  the  injured  appellee  tes- 
tified that  she  saw  a  ball  of  fire  which  seemed  to  pass  through 
the  window  at  which  she  was  sitting,  and  as  a  result  of  that  inde- 
scribable something  which  passed  before  her  eyes  she  fell  to  the 
floor.  This  was  an  optical  illusion.  In  point  of  fact  there  was 
no  ball  of  fire,  and  it  could  not  have  passed  through  the  window. 
It  is  not  seriously  contended  that  there  was  a  real  ball  of  fire,  or 
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that  any  actual  physical  injury  was  inflicted  upon  appellee  by 
reason  of  any  material  force  or  substance  coming  in  contact  with 
her  body.  The  window  at  which  she  was  sitting  was  not  broken, 
nor  >vas  there  any  evidence  of  force  or  violence  in  or  about  the 
room  or  upon  her  person.  The  bruises  she  received  resulted  from 
her  fall  on  the  floor,  and  were  not  occasioned  by  any  material 
or  other  force  prior  to  the  fall.  The  electrical  manifestation  de- 
scribed as  a  ball  of  fire  was  not  a  real  material  substance,  but  a 
flash  of  light  reflected  upon  the  retina  of  the  eye,  or  it  may  have 
heen  produced  by  light  and  other  rays  set  in  motion  by  the  flash 
and  explosion  resulting  from  the  violent  force  with  which  thfe 
metal  brace  came  in  contact  with  the  trolley  wire.  No  current  of 
electricity  passed  through  the  air,  nor  was  any  material  substance 
set  in  motion,  whereby  injury  to  the  person  of  appellee  was  done 
or  could  have  resulted.  To  hold  that  this  is  anything  but  a  case 
of  nervous  shock,  or  terrible  fright,  our  eyes  must  be  closed  to 
the  facts,  and  our  minds  to  an  intelligent  understanding  of  them. 
If  the  injuries  resulted  from  the  nervous  sfiock,  and  of  this  there 
can  be  no  doubt,  there  can  be  no  recovery  in  this  action  without 
overruling  many  decided  cases.  As  we  read  the  testimony,  neither 
experience  nor  scientific  research  could  have  foreseen  what  hap- 
pened in  this  case,  and  the  consequences  which  followed  the  oc- 
currence were  of  such  extraordinary  character  as  could  not  have 
been  anticipated  by  appellant  as  the  natural  and  probable  result 
of  the  negligent  act.  There  is  much  in  this  case  to  indulge  sympa- 
thetic inquiry  and  to  suggest  speculative  theory,  but  a  proper  re- 
gard for  the  wholesome  administration  of  law  by  the  application 
of  settled  principles  requires  this  court  to  hold  that  there  can  be 
no  recovery  under  the  facts  presented  at  the  trial  in  the  court 
below. 

Judgment  reversed  and  is  here  entered  for  defendant. 
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(Supreme  Court  of  Errors  of  Connecticut,  May  6,  1909.) 

[72   Atl.    Rep.    727.] 

Railroads — Accident  at  Crossing — Contributory  Negligence— Burden 
of  Proof.* — In  an  action  for  the  death  of  a  traveler  at  a  crossing, 
plaintiff  has  the  burden  of  showing  the  absence  of  contributory  neg- 
ligence. 

^  Railroads — Accident  at  Crossing — ^Duty  of  Travelcr.f — A  traveler 
approaching  a  dangerous  crossing  is  bound  to  exercise  care  in  pro- 
portion to  the  danger. 

Railroads — Accident  at  Crossing — Duty  of  Traveler.? — That  no  bell 
or  whistle  was  sounded  for  a  crossing  as  required  by  Gen.  St.  1902, 
§  3787,  does  not  excuse  a  traveler  from  looking  or  listening. 

Railroads — Accident  at  Crossing  —  Contributory  NegligcnccJ  — 
Where  a  traveler  approached  a  crossing  driving  at  a  speed  of  from 
five  to  seven  miles  per  hour,  and  continued  without  stopping  to 
look  or  listen  until  he  was  within  a  few  feet  of  the  track,  when  it 
was  too  late  to  avoid  an  accident,  his  contributory  negligence  pre- 
cludes recovery  for  his  death*  as  a  matter  of  law,  though  the  cross- 
ing was  an  exceptionally  dangerous  one  and  the  train  approached 
without  sounding  the  bell  or  whistle. 

Appeal  and  Error — ^Judgment  of  Nonsuit — Statement  of  Evidence,— 
Where  plaintiff  fails  to  furnish  at  his  own  expense  a  transcript  of 
the  evidence  on  which  a  judgment  of  nonsuit  was  rendered,  the  de- 
nial of  his  motion  to  state  the  evidence  on  appeal  is  proper. 

Appeal  from  Superior  Court,  New  Haven  County ;  William  L 
Bennett,  Judge. 

Action  by  Anna  Cottle,  administratrix,  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company.  From  a  judgment 
of  nonsuit,  plaintiff  appeals.  Affirmed. 

Nathaniel  R.  Bronson  and  Lazvrence  L.  Lewis,  for  appellant. 
John  P.  Kellogg  and  Joseph  F.  Berry,  for  appellee. 

Baldwin,  C.  J.  The  plaintiff's  evidence  presented  this  case: 
The  intestate,  while  driving  in  the  town  where  he  had  long  resided 
on  the  highway  at  a  point  where  it  was  crossed  at  grade  by  the 
defendant's  railroad,  was  struck  and  killed. by  a  train  consisting 

♦Sec  last  foot-note  of  White  v.  New  York,  etc.,  R.  Co.  (Mass.),  31 
R.  R.  R.  488,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  488;  fourth  foot-note  of 
McDuffec's  Adm'x  v.  Boston  &  M.  R.  R.  (Vt.),  29  R.  R.  R.  467,  52 
Am.  &  Eng.  R.  Cas.,  N.  S.,  467. 

tSec  fifth  head-note  of  Louisiana  &  A.  Ry.  Co.  v.  Ratcliffe  (Ark.), 
33  R.  R.  R.  253,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  255. 

tSec  second  paragraph  of  first  foot-note  of  Chesapeake,  etc.,  Co. 
V.  Hall's  Adm'r  (Va.),  32  R.  R.  R.  638,  55  Am.  &  Eng.  R.  Cas.,  N. 
o.#  638. 
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of  two  cars  and  a  locomotive  with  its  tender.  The  train  had  just 
come  around  a  curve,  and  was  going  at  a  speed  of  some  30  miles 
an  hour,  headed  by  the  tender.  The  crossing  was  a  dangerous 
one.  The  view  of  the  track  to  one  driving  toward  it  on  the  high- 
way was  obstructed  by  a  hill  and  a  bank  wall  between  the  track 
and  the  highway,  extending  back  from  a  point  near  the  crossing 
for  several  rods  along  the  highway.  One  approaching  the  cross- 
ing in  the  direction  in  which  the  intestate  was  going  could  not 
see  any  considerable  distance  up  the  track  on  which  the  train 
was  being  run,  until  he  was  some  25  or  30  feet  from  it.  The  hill 
also,  if  the  wind  is  from  a  certain  quarter,  often  prevents  one  in 
the  highway  near  it  from  hearing  the  'locomotive  whistle  when 
sounded  on  an  approaching  train.  The  intestate  was  driving  a 
light  wagon  at  a  speed  of  five  to  seven  miles, an  hour,  and,  when 
his  horse's  head  was  two  or  three  feet  from  the  tracks,  first  ob- 
served the  approaching  train.  He  then  tried  to  pull  up  the  horse,* 
but  a  collision  was  inevitable,  and  he  was  instantly  killed.  When 
he  was  from  30  to  60  feet  from  the  track,  two  men  sitting  by  the 
road  side  heard  the  rumble  of  the  coming  train,  and  called  to  him 
to  stop.  He  turned  to  them  with  a  bow  and  smile,  apparently  not 
understanding  what  they  said,  and  did  not  slacken  speed.  The 
signals  by  bell  or  whistle  of  the  approach  of  the  train  required 
by  Gen.  St.  1902,  §  3787,  were  not  given. 

Assuming  the  facts  to  be  as  thus  stated,  negligence  on  the  part 
of  the  defendant  was  established ;  but  the  burden  which  lay  on 
the  plaintiff  of  proving  the  absence  of  contributory  negligence 
on  the  part  of  her  intestate  was  plainly  not  satisfied.  Morse  v. 
Consolidated  Ry.  Co.,  81  Conn.  395,  71  Atl.  553.  A  traveler  ap- 
proaching a  crossing  so  dangerous  in  character  is  bound  to  ex- 
ercise a  care  proportioned  to  the  danger.  While  the  intestate 
had  a  right  to  rely  to  some  extent  on  the  fact  that  no  bell  was  be- 
ing sounded  or  whistle  blown,  this  did  not  excuse  him  from  either 
looking  or  listening  to  ascertain  whether  a  train  might  not  be  com- 
ing when  he  reached  a  point  where  the  track  could  be  seen  for  a 
considerable  distance.  Dundon  v.  New  York,  N.  H.  &  H.  R. 
Co.,  67  Conn.  266,  272,  34  Atl.  1041.  Nor  was  he  excused  by  the 
circumstance  that,  as  he  came  near  to  it,  his  attention  was  dis- 
tracted by  the  cries  of  the  men  by  the  road  side.  The  fact  remains 
that  he  drove  rapidly  on  the  track  without  in  any  way  using  his 
senses  to  discover  whether  it  was  clear,  when  looking  or  listening 
or  stopping  would  probably  have  prevented  a  collision,  and  that 
no  evidence  was  produced  which  could  legitimately  be  considered 
as  showing  that  nevertheless  he  was  in  the  exercise  of  due  care 
in  thus  putting  himself  in  the  path  of  the  coming  train.  Fay  v, 
Hartford  &  Springfield  Street  Ry.  Co.,  81  Conn.  330,  337,  71  Atl. 
364.  The  question  is  not  that  which  might  be  presented  on  a  hear- 
ing in  damages  after  a  default,  as  in  Norris  v.  New  York,  N.  H. 
&  H.  R.  Co.,  78  Conn.  314,  318,  61  Atl.  1075,  whether,  under 
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the  circumstances,  there  might  have  been  such  evidence.  The 
judgment  of  the  court  below  is  justified  by  the  fact  that  none  such 
was  produced.  The  case  was  one  to  call  for  it,  if  it  existed. 
When  the  plaintiff  rested,  she  had  therefore  not  sustained  the  bur- 
den of  proving  the  essential  fact  that  the  intestate  was  in  the  ex- 
ercise of  due  care  in  placing  himself  in  the  position  in  which  he 
met  his  death.  Poke  v.  New  York,  N.  H.  &  H.  R.  Co.,  81  Conn. 
— ,  71  Atl.  1098. 

It  is  also  further  assigned  as  error  that  the  superior  court  de- 
nied a  motion  of  the  plaintiff  to  state  the  evidence  which  she  had 
produced  for  the  purpose  of  the  appeal.  Subsequently  it  did  state 
it.  The  reason  for  denying  the  motion  is  not  given  in  the  record. 
It  could  properly  have  been  denied  if  the  appellant  failed  to  fur- 
nish the  court  at  her  own  expense  with  a  statement  of  such  evi- 
dence. We  infer  from  her  brief  that  such  was  the  case,  and  such 
"is  also  the  fair  presumption  in  support  of  the  judgment.  Whether, 
therefore,  had  a  statement  of  the  evidence  been  furnished  to  the 
court  in  connection  with  the  motion,  its  denial  could  have  been  as- 
signed for  error,  there  is  no  occasion  to  consider.  Lord  v,  La- 
monte,72  Conn.  37,  39,  43  Atl.  491 ;  Lynahan  v.  Church,  82  Conn. 
— ,  72  Atl.  726. 

There  is  no  error.  The  other  Judges  concurred. 


Bourrett  v.  Chicago  &  N.  W.  Ry.  Co.  et  al. 

(Supreme  Court  of  Iowa,  May  14,  1909.) 
[121  N.  W.  Rep.  380.] 

Railroads — Injuries  to  Person  on  Track — Contributory  Negligence. 
— A  boy  nearly  16  years  old  ran  to  get  a  ball  which  had  passed  over 
the  inclosure  of  a  ball  park  and  onto  railroad  tracks.  He  knew  that 
the  tracks  were  used  for  switching  purposes,  and  there  was  nothing 
to  prevent  his  seeing  a  train  had  he  looked.  His  attention  was  dis- 
tracted by  the  ball,  and  he  did  not  notice  the  train  until  it  reached 
him,  when  he  grabbed  the  iron  on  the  end  of  one  of  the  cars  and 
held  on  for  a  time,  when  he  fell  and  was  injured.  He  comprehended 
the  danger  of  moving  cars.  Held,  that  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

Negligence — Contributory  Negligence — Effect.* — The  rule  that  the 


•♦For  the  authorities  in  this  series  on  the  subject  of  the  "last  clear 
chance  doctrine,"  see  third  foot-note  of  Louisiana  &  A.  Ry.  Co.  v.  Rat- 
cliflfe  (Ark.),  33  R.  R.  R.  255,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  255  (cross- 
ing accident  cases);  fifth  foot-note  of  Kinlen  v.  Metropolitan  St.  R)'- 
Co.  (Mo.),  32  R.  R.  R.  722,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  722;  seventh 
head-note  of  Chesapeake  &  O.  Ry.  Co.  v.  Hall's  Adm*r  (Va,),  32  R.  R- 
R.  638,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  638. 
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contributory  negligence  of  plaintiff  will  not  defeat  a  recovery  for  his 
injuries,  provided  defendant  in  the  exercise  of  ordinary  care  could 
have  avoided  the  injury,  is  no  exception  to  the  general  doctrine  of 
contributory  negligence,  but  relieves  the  negligence  of  plaintiff  by 
characterizing  the  negligence  of  defendant  intervening  between  the 
negligence  of  plaintiff  and  the  accident  as  the  sole  proximate  cause 
of  the  injury;  plaintiff's  antecedent  negligence  being  but  a  condition 
or  remote  cause. 

Negligence — ^"Contributory  Negligence."! — Negligence,  to  be  con- 
tributory, must  be  one  of  the  proximate  causes  of  the  accident. 

Negligence — Contributory  Negligence — Effect.* — Under  the  doctrine 
of  last  fair  chance,  there  is  no  liability  for  defendant's  subsequent 
negligence,  unless  there  has  been  some  breach  of  duty  on  his  part 
intervening  between  the  negligence  of  plaintiff  and  the  accident,  and, 
before  defendant's  negligence  can  be  the  sole  proximate  cause,  plain- 
tiffs negligence  must  have  expended  itself  before  the  breach  of  de- 
fendant's duty  complained  of,  since,  if,  notwithstanding  defendant's 
fault,  plaintifTs  negligence  continued  to  the  instant  of  the  accident, 
either  the  negligence  of  the  parties  was  concurrent,  or  plaintiff  l\ad 
the  last  opportunity  of  avoiding  the  injury. 

Negligence — Contributory  Negligence — Effect.* — A  defendant,  who 
actually  knew  of  plaintiff's  peril  in  time  to  have  avoided  injuring 
plaintiff  by  reasonable  care,  is  responsible  for  the  injury  notwithstand- 
ing plaintifTs  contributory  negligence. 

Negligence — Contributory  Negligence — Effect.J — Whether  actual 
knowledge  of  plaintiff's  peril  is  essential  to  the  liability  of  defendant 
for  the  injury  received  by  plaintiff,  notwithstanding  his  own  negli- 
gence, depends  on  the  nature  cf  the  duty  owed  to  plaintiff,  and  where 
he  is  merely  a  trespasser,  or  for  some  other  reason  the  duty  of  ob- 
serving him  does  not  devolve  on  defendant,  no  obligation  arises  on 
his  part  until  plaintiff's  peril  actually  is  discovered;  but  where  a  duty 


tSee  fourth  foot-note  of  Pilmer  if.  Boise  Traction  Co.  (Idaho),  29 
R.  R.  R.  371,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  31,  where  all  authorities 
on  the  subject  in  this  series,  preceding  it,  are  collected. 

*See  (*)  on  preceding  page. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  and  negligence  after  peril  of  person 
injured  should  have  been  discovered,  see  Yeaton  v.  Boston  &  M.  R. 
R;  (X.  H.),  17  R.  R.  R.  160,  40  Am.  &  Eng.  R.  Cas.,  X.  S.,  160  (con- 
tributory negligence  in  attempting  to  cross  track  in  front  of  approach- 
ing engine  was  immaterial  where  there  was  negligence  after  trainmen 
were  chargeable  with  notice  of  deceased's  peril) ;  foot-note  of  Dyerson 
t*.  Union  Pac.  R.  Co.  (Kan.),  28  R.  R.  R.  15,  51  Am.  &  Eng.  R.  Cas., 
X.  S.,  15;  second  foot-note  of  Dcherty  v.  Des  Moines  City  Ry.  Co. 
(Iowa).  27  R.  R.  R.  477,  50  Am.  &  Eng.  R.  Cas.,  X.  S.,  477;  extensive 
note,  21  R.  R.  R.  218,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  218;  Jonesboro, 
etc.,  R.  Co.  V.  Guest  (Ark.),  25  R.  R.  R.  768,  48  Am.  &  Eng.  R.  Cas., 
N.  S.,  768  (stock  killing  case);  McQuade  v.  St.  Louis  &  Sub.  Ry.  Co. 
(Mo.),  22  R.  R.  R.  727,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  727;  note,  13 
Am.  &  Eng.  R.  Cas.,  N.  S.,  332. 
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is  imposed  to  exercise  reasonable  care  to  ascertain  the  danger,  and 
ample  means  to  do  so  are  available,  the  rule  is  otherwise,  and  then 
reasonable  means  of  knowledge  is  equivalent  to  actual  knowledge. 

Railroads — Operation  of  Trains — Care  Required.! — A  person  trav- 
eling over  a  highway  railroad  crossing  or  at  a  place  where  the 
public  generally  is  licensed  to  pass  is  not  a  trespasser,  and  the  rail- 
road company  owes  to  him  the  active  duty  of  keeping  a  lookout  for 
him. 

Negligence — Contributory  Negligence — Last  Chance.*— A  defend- 
ant's liability  for  injuries  resulting  from  any  act  or  omission  on  his 
part  after  the  cessation  of  plaintiff's  negligence  depends  solely  on 
whether  such  act  or  omission  is  a  breach  of  any  duty  then  owing 
to  plaintiff,  and  the  nature  of  that  duty  whether  to  keep  a  lookout 
at  a  particular  place,  or  because  in  a  particular  employment  or  situ- 
ation or  having  actual  or  implied  knowledge  of  the  peril,  is  not  ma- 
terial so  long  as  the  act  or  omission  is  a  breach  of  duty. 

Negligence — Contributory  Negligence — Last  Chance. — A  new  act  or 
omission  by  defendant,  intervening  between  plaintiffs  negligence  and 
the  accident,  resulting  in  an  injury  to  him,  is  sufficient  to  render 
defendant  liable  for  the  injury,  provided  such  new  act  or  omission 
negligently  caused  the  injury. 

Negligence — Contributory  Negligence — Last  Chance.* — Whether  a 
continuance  of  the  negligent  conduct  of  defendant,  concurring  with 
the  prior  negligence  of  plaintiff,  after  the  cessation  of  plaintifFs  neg- 
ligence, renders  defendant  liable  for  the  consequences,  depends  on 
the  situation  of  the  parties  and  the  duty  each  then  ewes  the  other, 
which  duty  is  measured  by  conditions  as  they  exist  at  the  culmination 
or  cessation  of  plaintiff's  negligence,  and  the  test  for  ascertaining 
whether  there  has  been  an  actual  breach  on  defendant's  part  lies  in 
determining  whether  an  ordinarily  prudent  person  situated  as  de- 
fendant then  was  would  have  done  or  omitted  doing  that  which 
caused  the  injury,  in  which  case  there  can  be  no  recovery;  but  where 
defendant  failed  to  exercise  ordinary  care,  regardless  of  whether 
this  neglect  be  new  or  a  continuance  of  a  prior  negligent  conduct, 
he  is  liable. 

Negligence — Concurrent  Negligence.|{ — Where,  notwithstanding  the 
continuance  of  plaintiff's  negligence  up  to  the  instant  of  the  acci- 
dent, defendant  had  actually  discovered  his  peril  and  appreciated,  or 
ought  to  have  appreciated,  the  danger,  and  by  the  exercise  of  ordi- 

*See   (♦)   en  page  284. 

§See  foot-note  of  Louisville  &  N.  R.  Co.  v.  Gilmore's  Adm'r  (Ky.)i 
33  R.  R.  R.  254,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  254;  eighth  foot-note  of 
Louisiana  &  A.  R.  Co.  v.  Ratcliffe  (Ark.),  33  R.  R.  R.  255,  56  Am.  & 
Eng.  R.  Cas.,  N.  S.,  255. 

II  For  the  authorities  in  this  series  on  the  subject  of  concurrent  neg- 
ligence, see  first  foot-note  of  Denver  City  Tramway  Co.  v,  Cobb  (C. 
C.  A.),  31  R.  R.  R.  188,  54  Am.  &  Eng.  R.  Cas..  N.  S.,  188;  third  foot- 
note of  Paducah  Traction  Co.  v.  Sine  (Ky.),  30  R.  R.  R.  755,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  755. 
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nary  care  could  have  avoided  the  injury,  defendant  is  liable;  but 
'where  defendant  did  net  discover  the  danger,  but  could  have  done 
so  by  the  exercise  of  due  care,  the  negligence  of  both  parties  is 
concurrent  up  to  the  instant  of  the  accident,  and  defendant  is  not 
liable. 

Railroads — Operation  of  Trains — Care  Required.§ — A  railroad  com- 
pany must  keep  a  lookout  for  pedestrians  using  railroad  crossing 
throughout  the  entire  width  of  the  crossing  and  until  the  train  has 
passed  over  it. 

Railroads — Operation  of  Trains — Care  Required.§ — A  boy  nearly  16 
years  old  ran  to  get  a  ball,  which  had  passed  over  the  inclosure  of  a 
ball  park  and  onto  railroad  switching  tracks.  He  knew  that  the  tracks 
were  dangerous.  A  train  was  backed  without  any  signals  and  without 
stationing  an  employee  on  the  rear  thereof  to  keep  a  lookout.  The 
boy,  to  save  himself,  grabbed  an  iron  on  one  of  the  cars  and  held  on 
until  it  had  moved  some  distance,  when  he  fell  off  and  was  injured. 
Held,  that  the  boy's  negligence  did  not  interrupt  the  duty  of  the  rail- 
road company  to  keep  a  lookout  for  those  who  might  be  on  the  track 
in  the  act  of  crossing  on  a  street  crossing,  and  the  negligence  of  the 
boy  did  not  excuse  the  company  for  its  failure  to  maintain  a  proper 
lookout  after  the  boy  seized  the  car  and  was  being  dragged  by  it. 

Railroads — Operation  of  Trains — Care  Required.* — In  an  action  for 
injuries  to  a  boy  while  on  switch  track  in  consequence  of  a  train  mov- 
ing on  him,  evidence  held  to  establish  a  case  for  the  jury  under  the 
doctrine  of  the  last  fair  chance. 

Evans,  C.  J.,  and  McClain,  J.,  dissenting. 

Appeal  from  District  Court,  Woodbury  County ;  F.  R.  Gaynor, 
Judge. 

Action  for  damages  resulting  in  a  direct  verdict  and  judgment 
thereon  for  defendants.  The  plaintiff  appeals.   Reversed. 

F.  B.  Gill,  for  appellant. 

James  C.  Davis  and  Wright,  Call  &  Sargent,  for  appellees. 

Ladd,  J.  Bordering  on  the  Missouri  river,  between  Pierce  and 
Douglass,  south  of  Second  street,  is  Sioux  City,  is  the  baseball 
park.  Large  numbers  of  people,  varying  from  a  few  hundred 
to  several  thousand,  attend  the  games.  In  going  and  returning 
they  pass  along  Pierce  and  Douglass  streets  and  freely  over  the 
10  or  more  railroad  tracks,  running  east  and  west  immediately 
north  of  the  park,  between  that  and  Second  street.  These  are 
switching  tracks,  save  a  main  track  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railroad  Company,  and  possibly  another  of  defendant. 
The  entrance  to  the  park  is  from  Douglass  street,  near  the  north- 
west corner.   Foul  balls  frequently  passed  over  the  inclosure  of 

§See  (§)  on  preceding  page. 
*Ste  (*)  on  page  284. 
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the  park  into  the  street  or  on  the  track  space,  and  the  boy  who 
returned  one  of  these  balls  was  given  as  compensation  for  the 
service  admission  to  see  the  game  being  played.  In  the  afternoon 
of  July  25,  1905,  plaintiff,  who  was  then  nearly  16  years  old, 
and  one  Soelsberg,  some  two  years  older,  were  at  the  fence  on  the 
west  side  of  Douglass  street,  across  from  the  park,  with  a  view 
of  gaining  admission  in  this  way.  As  a  ball  passed  over,  plain- 
tiff started  for  it,  running  a  little  east  of  north  and  did  not  stop 
until  he  had  "kind  of  stumbled'*  at  the  track,  caught  himself  be- 
fore falling,  and  as  he  raised  saw  a  train  of  defendant  on  him 
coming  from  the  west.  He  grabbed  the  iron  on  the  east  end  of  the 
east  car,  and  held  on  until  it  had  moved  to  a  point  170  feet  east 
of  Douglass  street,  when  he  fell  off  and  was  injured. 

The  train  was  being  backed  at  a  speed  estimated  at  6  to  10 
miles  an  hour  without  warning  of  its  approach  by  sounding  the 
bell  or  otherwise  and  without  keeping  a  lookout,  so  that  there  is 
no  serious  controversy  but  that  a  jury  might  well  have  found  de- 
fendant chargeable  with  negligence.  See  Booth  v.  Railway  Com- 
pany, 126  Iowa,  8,  101  N.  W.  147.  But  it  is  equally  clear  that  the 
plaintiff  was  guilty  of  contributory  negligence.  As  the  ball  flew 
over,  he  started  for  it  on  a  fast  run  toward  the  railroad  tracks. 
True,  he  testified  that  there  were  "cars  standing  west  of  where 
those  cars  came  from,"  and  but  for  this  he  would  have  seen;  but 
he  knew  that  these  were  switching  tracks,  and  must  have  known 
that,  even  though  cars  were  standing  on  one  track,  other  cars 
might  be  moved  on  other  tracks.  Moreover,  it  is  not  clear  how 
cars  '*west  of  where  the  train  came  from"  could  have  obstructed 
his  view  of  cars  moving  eastward  from  where  those  seen  were 
standing.  Again,  he  testified  that,  before  he  got  to  the  car,  he  was 
thinking  of  the  ball,  and  not  expecting  a  train,  and  that  when  with- 
in five  feet  from  the  track  on  which  the  train  was  moving  he 
glanced  west  and  did  not  see  it,  that  a  box  car  standing  just  west 
of  the  track  prevented  him  from  seeing  it;  but  he  admitted  in 
cross-examination  that  this  car  was  west  of  Douglass  street  and 
did  not  then  interfere  with  his  vision,  and  that  there  was  nothing 
to  prevent  him  from  seeing  the  train  at  that  time  ted  he  looked. 
Manifestly  the  plaintiff  recklessly  ran  upon  the  track  without 
ascertaining  in  any  adequate  manner  whether  cars  might  be  an- 
ticipated over  the  crossing.  There  were  10  tracks,  used  mostly 
for  switching  purposes,  as  he  well  knew,  and  the  fact,  if  such 
it  was,  that  cars  were  standing  30  feet  west  of  Douglass  street, 
furnished  no  ground  for  supposing  others  might  not  be  moved 
on  some  of  the  other  tracks.  But  it  is  argued  that  his  attention 
was  distracted  by  the  ball.  Doubtless  this  is  so,  but  the  danger 
of  moving  trains  was  perfectly  apparent  to  him  before  starting 
for  the  ball,  and  that  he  was  attracted  by  it  into  a  place  of  danger 
will  not  exonerate  him  from  the  charge  of  negligence.  The  com- 
pany was  in  no  sense  responsible  for  the  passage  of  the  ball,  and 
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it  was  the  duty  of  plaintiffs  before  following  it  over  the  tracks 
to  look  or  listen  for  approaching  trains  at  some  point  where  he 
might  reasonably  ascertain  whether  any  were  coming  toward  the 
crossing.  This  he  did  not  do.  Though  of  immature  years,  the 
record  leaves  no  doubt  as  to  his  capacity  of  comprehending  the 
danger.  Masser  v.  Railway,  68  Iowa,  602,  27  N.  W.  776 ;  Merry- 
man  V.  Railway,  85  Iowa,  638,  52  N.  W.  545 ;  Carson  v.  Railway, 
96  Iowa,  583,  65  N.  W.  831.  Before  going  on  the  track,  even 
though  in  pursuit  of  a  ball,  he  must  be  held  bound  to  the  exercise 
of  reasonable  precaution  for  his  own  safety.  Yeager  v.  Railway 
Co.,  94  Iowa,  46,  62  N.  W.  672;  Hinken  v.  Railway  Co.,  97  Iowa, 
608,  66  N.  W.  882 ;  Payne  v.  Railway  Co.,  108  Iowa,  188,  78  N. 
W.  813;  Crawford  v.  Railway  Co.,  109  Iowa,  433,  80  N.  W.  51^. 
2.  Appellant,  however,  invokes  what  is  denominated  in  the  books 
as  the  doctrine  of  "the  last  fair  chance,"  by  contending  that,  not- 
withstanding plaintiff's  negligence,  defendant  in  the  exercise  of 
ordinary  care  should  have  discovered  his  peril  and  avoided  the 
injury.  The  rule  that  contributory  negligence  will  defeat  re- 
covery Appears  to  have  been  first  distinctly  announced  in  Butter- 
field  V.  Forrester,  11  East,  60,  though  not  then  as  a  novel  doctrine. 
Explanation  of  the  grounds  thereof  as  a  legal  principle  is  to  be 
found  in  subsequent  decision.  Perhaps  this  gradual  development 
of  the  law  as  new  conditions  arose  accounts  somewhat  for  the 
treatment  of  the  rule  in  Davies  v.  Mann.  10  M.  &  W.  546,  as  an 
exception  to  the  general  doctrine  of  contributory  negligence. 
Though  often  so  referred  to  in  the  decisions,  it  is  not  now  gen- 
erally regarded  as  exceptional,  but  as  the  means  of  ascertaining 
whether  defendant's  negligence  is  the  sole  proximate  cause  of 
the  injury  complained  of.  Indeed,  the  latter  text-books  seem  to 
have  rejected  the  designation  of  the  rule  as  that  of  "the  last  fair 
chance,"  which  has  the  merit  of  being  conveniently  descriptive, 
at  least,  and  refer  to  it  merely  as  defendant's  subsequent  negli- 
gence. In  the  cited  case  the  owner  of  a  donkey,  who  negHgently 
turned  it  out  upon  the  highway  with  its  feet  fettered,  was  al- 
lowed, notwithstanding  his  own  negligence,  to  recover  from  a 
person  driving  along  the  highway  who  carelessly  ran  into  and 
killed  it.  The  ground,  of  the  decision,  though  not  clearly  ex- 
pressed by  the  court,  has  been  accurately  stated,  as  follows: 
"The  party  who  last  has  a  clear  opportunity  of  avoiding  the  ac- 
cident, notwithstanding  the  negligence  of  his  opponent,  is  con- 
sidered wholly  responsible  for  it."  In  Smith  v.  Railway,  114  X. 
C.  728,  19  S.  E.  863,  923,  25  L.  R.  A.  287,  the  subject  is  fully 
discussed;  the  court  concluding  that:  "It  is  simply  a  means  of 
determining  whether  the  plaintiff's  negligence  is  a  remote  or  prox- 
imate cause  of  the  injury.  Before  the  introduction  of  the  rule, 
any  negligence  on  the  part  of  plaintiff  which  in  any  degree  con- 
tributed to  the  accident  was  judicially  treated  as  a  proximate  cause 
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and  constituted  contributory  negligence  which  barred  recovery. 
*  *  *  This  was  considered  a  harsh  rule,  as  it  left  the  plaintiff 
to  bear  all  the  damages,  although  he  may  have  been  but  remotely 
and  consequently,  but  slightly,  in  fault.  The  doctrine,  however, 
was  qualified  by  the  ruling  in  Davies  v.  Mann,  and  it  was  determ- 
ined that,  although  plaintiff  was  guilty  of  a  want  of  ordinary  care 
in  contributing  to  the  injury,  yet  this  would  not  prevent  him  from 
maintaining  an  action  if  the  defendant  might  have  avoided  the  in- 
jury by  the  exercise  of  ordinary  care  on  his  part."  A  like  state- 
ment will  be  found  in  Nashua  Iron  &  Steel  Co.  v,  Worcester  &  N. 
R.  Co.,  62  N.  H.  159. 

When  thus  stated  it  is  apparent  that  the  rule  constitutes  no  ex- 
ception to  the  general  doctrine  of  contributory  negligence  and 
does  not  permit  one  to  recover  in  spite  of  contributory  negligence, 
but  merely  operates  to  relieve  the  negligence  of  plaintiff,  which 
would  otherwise  be  regarded  as  contributory,  from  its  character 
as  such.  This  is  accomplished  by  characterizing  the  negligence  of 
defendant,  if  it  intervenes  between  the  negligence  of  the  plaintiff 
and  the  accident,  as  the  sole  proximate  cause  of  the  injury,  and 
the  plaintiff's  antecedent  negligence  as  a  condition  or  remote 
cause.  If  then  the  antecedent  negligence  of  plaintiff  be  found 
merely  a  condition  or  remote  cause,  it  cannot  be  contributory, 
since  it  is  well  established  that  negligence,  to  be  contributory, 
must  be  one  of  the  proximate  causes.  Since  the  effect  of  the  ap- 
plication of  the  rule  then  is  to  strip  from  the  negligence  of  plaintiff 
the  attribute  expressed  by  the  word  "contributory,"  it  follows  that 
there  can  be  no  liability  for  defendant's  subsequent  negligence  un- 
less and  until  it  has  been  definitely  determined  that  there  has  been 
some  breach  of  duty  on  the  defendant's  part  intervening  between 
the  antecedent  negligence  of  plaintiff  and  the  accident.  Mani- 
festly, in  order  that  defendant's  negligence  shall  be  the  sole  proxi- 
mate cause,  the  plaintiff's  negligence  must  have  expended  itself 
before  the  breach  of  defendant's  duty  complained  of,  for  if,  not- 
withstanding defendant's  fraud,  plaintiff's  negligence  continue  to 
the  instant  of  the  accident,  either  the  negligence  of  the  parties  is 
concurrent,  or  else  plaintiff  has  had  the  last  opportunity  of  avoid- 
ing the  injury. 

These  views  find  support  in  Patterson's  Railway  Accident  Law, 
91,  where  it  is  said  that:  "The  rule  has  been  misunderstood  and 
misapplied.  It  means  only  that  negligence  upon  the  part  of  plain- 
tiff which  bars  his  recovery  from  the  defendant  must  have  been  a 
proximate  cause  of  the  injury,  and  that  it  is  not  a  proximate,  but 
only  a  remote,  cause  of  the  injury  when  the  defendant,  notwith- 
standing the  plaintiff's  negligence,  might,  by  the  exercise  of  ordi- 
nary care  and  skill,  have  avoided  the  injury.  Thus  stated,  the  rule 
is  consistent  with  the  theory  upon  which  the  doctrine  of  contribu- 
tory negligence  is  based,  and  furnishes  no  support  for  that  of 
comparative  negligence."    The  same  thought  is  expressed  in  Orr 
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V,  railway,  94  Iowa,  423,  62  N.  W.  851,  where  it  is  said  that,  when 
the  rule  is  applied,  "the  plaintiff's  negligence  is  only  the  remote 
cause  of  the  injury  he  sustains  and  is  not  contributory  negligence ; 
second,  contributory  negligence  is  no  bar  to  an  action  for  willful 
injuries."  Mr.  Beach  has  considered  the  subject  at  great  length, 
in  his  work  on  Contributory  Negligence,  and  is  of  opinion  that 
the  following  principles  cover  every  case  in  which  a  correct  con- 
clusion has  been  made  of  the  rule  of  Davies  t/.  Mann:  "(1) 
When  the  plaintiff's  negligence  is  only  a  remote  cause  of  the  in- 
jury he  sustains,  it  is  not  contributory  negligence,  and  he  may  re- 
cover; and  (2)  contributory  negligence  is  no  bar  to  an  action  for 
willful  injury."  Beach  on  Cont.  Neg.  §  28.  See  Sherman  &  Red- 
field  on  Neg.  §  99 ;  Article  on  Doctrine  of  Last  Clear  Chance  by 
Geo.  W.  Payne,  in  66  Cent.  Law  J.  215.  See.  also,  Richmond 
Traction  Co.  v,  Martin,  102  Va.  209,  45  S.  E.  885 ;  Ward  v.  Rail- 
way, 96  Me.  136,  51  Atl.  947;  Kelling  v.  Railway,  101  Mo.  67,  13 
S.  W^  806,  8  L.  R.  A.  783. 

It  has  seemed  necessary  first  to  reach  a  clear  understanding  of 
the  rule,  regardless  of  nomenclature,  before  determining  the  con- 
troverted question  as  to  whether,  to  render  defendant  liable,  it 
actually  must  have  known  of  plaintiff's  peril  in  time  to  have 
avoided  the  injury  by  the  exercise  of  reasonable  care.  This  court 
has  frequently  held  that,  where  there  was  such  knowledge,  de- 
fendant will  be  responsible  for  the  exercise  of  ordinary  care. 
See  Sutzin  v.  Railway,  95  Iowa,  304,  63  N.  W.  709 ;  Brown  v. 
Railway,  92  Iowa,  408,  60  N.  W.  779 ;  Conners  v.  Railway,  87 
Iowa,  147,  53  N.  W.  1092;  Morbey  v.  Railway,  116  Iowa,  84,  89 
N.  W.  105 ;  Cooper  v.  Railway,  44  Iowa,  134.  Will  it  suffice  if 
defendant,  by  the  exercise  of  ordinary  care,  should  have  discov- 
ered the  peril  to  which  plaintiff's  negligence  exposed  him  and  to 
have  avoided  injuring  him?  Bearing  in  mind  that  plaintiff's 
negligence,  to  be  regarded  as  remote,  must  have  culminated  before 
the  injury,  and  that  intervening  his  negligence  and  the  injury  de- 
fendant must  have  been  guilty  of  some  breach  of  duty  then  owing 
plaintiff,  causing  the  injury,  in  order  to  create  a  liability,  it  is 
manifest  that  whether  actual  knowledge  of  plaintiff's  peril  is  es- 
sential necessarily  depends  on  the  nature  of  the  duty  due  plaintiff. 
If  he  is  merely  a  trespasser,  or  for  some  other  reason  the  duty  of 
observing  him  does  not  devolve  on  defendant,  then  evidently  no 
obligation  arises  on  defendant's  part  until  his  peril  actually  is 
discovered.  O'Keef e  v.  Railway,  32  Iowa,  467 ;  Earl  v.  Railway, 
109,  Iowa,  14,  79  N.  W.  381,  77  Am.  St.  Rep.  316.  But  the  rule 
IS  otherwise  where  a  duty  is  imposed  to  exercise  reasonable  care 
to  ascertain  the  danger,  and  ample  means  to  do  so  are  available. 
Thus  persons  who  travel  over  a  highway  or  street  crossing  or  at 
places  the  public  generally  is  Hcensed  to  pass  are  not  trespassers 
and  are  where  they  have  the  right  to  be,  and  the  railroad  company 
owes  them  the  active  duty  of  keeping  a  lookout  for  them.    Black 
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V,  Railway,  38  Iowa,  515;  Hart  v.  Railway,  56  Iowa,  166,  7  N. 
W.  9,  9N.  W.  116,  41  Am.  Rep.  93;  Kinyon  v.  Railway,  118 
Iowa,  349,  92  N.  W.  40,  96  Am.  St.  Rep.  382 ;  Thomas  v.  Railway, 
103  Iowa,  649,  72  N.  W.  783,  39  L.  R.  A.  399;  Booth  v.  Railway, 
supra. 

And  so  of  stock  at  a  crossing.  Wooster  v.  Railway,  74  Iowa, 
593,  38  N.  W.  425.  In  the  last  case  the  precise  question  was  de- 
tei mined.  Plaintiff  was  allowed  to  recover  for  injury  to  cattle 
at  a  highway  crossing,  although  the  person  in  charge  of  them  was 
negligent ;  the  court  approving  of  an  instruction  that,  if  the  com- 
pany's employees  could  have  avoided  the  collision  after  the  danger 
was,  or  in  the  exercise  of  reasonable  care  should  have  been,  dis- 
covered, recovery  could  be  had.  Indeed  no  actual  knowledge  of 
the  peril  of  the  historic  donkey  in  the  highway  was  shown  in  the 
celebrated  case  of  Davies  ^'.  Mann,  10  Mees.  &  W.  546,  in  which 
the  rule  is  supposed  to  have  originated ;  the  failure  to  discover  and 
avoid  injury  to  him  being  the  true  ground  of  the  action.  Reason- 
able means  of  knowledge  is  regarded  as  equivalent  to  knowledge 
generally  when  there  is  a  duty  to  investigate,  and  this  is  the  ac- 
cepted rule  in  the  application  of  the  so-called  doctrine  of  the  "last 
fair  chaince,"  though  some  cases  to  the  contrary  may  be  found, 
but  not  in  this  state.  In  Morris  z\  Railway,  45  Iowa,  29,  Romick 
V.  Railway,  62  Iowa,  167,  17  N.  W.  458,  and  Xeet  v.  Railway,  106 
Iowa,  248,  76  N.  W.  677,  the  peril  of  the  several  complainants 
was  actually  known  to  the  respective  defendants.  Goodrich  v. 
Railway,  103  Iowa,  412,  72  N.  W.  653,  contains  nothing  to  nega- 
tive the  thought  that  knowledge  might  be  inferred  from  the  cir- 
cumstances recited.  In  O'Keefe  v.  Railway,  32  Iowa,  467,  the 
deceased  was  a  trespasser.  In  a  note  to  Bogan  v.  Railway,  55  L. 
R,  A.  418,  will  be  found  an  exhaustive  discussion  of  the  doctrine 
of  the  "last  clear  chance" ;  the  annotator  concluding  that  the  re- 
view of  decisions  shows  "a  decided  tendency  on  the  part  of  the 
courts  to  apply  the  doctrine  *  *  *  ^q  ^j^y  omission  of  duty  on 
the  part  of  defendant,  whether  before  or  after  the  discovery  of 
the  peril  in  which  the  plaintiff  or  deceased  had  placed  himself  or 
his  property  by  his  antecedent  negligence,  if  that  breach  of  dut}' 
intervened  or  continued  after  the  negligence  of  the  other  party 
had  ceased." 

A  perspicuous  statement  of  the  principle  appear3  in  Teakle  v. 
Railway,  32  Utah,  276,  90  Pac.  402,  10  L.  R.  A.  (X.  S.)  486: 
"There  is  much  reason  for  the  distinction  that  the  railroad  com- 
pany should  not  be  held  Hable  in  case  of  an  actual  or  conscious 
trespasser  until  his  position  of  danger  is  discovered,  and  should 
be  held  liable  in  case  of  one  not  a  trespasser  exposed  to  peril 
through  negligence,  not  only  after  the  consequences  of  such  negli- 
gence have  been  discovered,  but  which  ordinarily  could  have  been 
discovered,  if  there  was  a  breach  of  duty  continuing  or  interven- 
ing after  the  commission  of  the  contributory  negligence.    In  the 
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one  instance  the  train  operatives  were  not  called  upon  to  expect  or 
anticipate  the  trespass  or  the  presence  of  persons,  and  hence  owed 
no  duty  of  lookout  or  of  giving  warnings.  In  such  case  no  duty 
was  imposed  on  them  until  the  trespasser  was  discovered  in  a 
position  of  peril.  In  such  case  the  liability  of  the  company  must 
solely  depend  upon  a  breach  of  duty  subsequent  to  the  discovery. 
If,  on  the  other  hand,  through  a  long  usage  or  custom,  the  public 
has  made  a  thoroughfare  of  the  track  in  a  populous  city  or  thickly 
settled  community,  though  not  with  any  express  authority,  but  un- 
der circumstances  of  an  implied  license,  the  train  operatives  are 
required  to  reasonably  expect  and  anticipate  the  probable  presence 
of  persons  on  or  near  the  track  at  such  place,  and  there  is  conse- 
quently imposed  upon  the  train  operatives  a  duty  toward  such 
persons  of  a  reasonable  lookout.  When  therefore  it  is  said  that 
the  railway  company  is  liable  in  such  case  for  an  omission  of  duty 
on  the  part  of  the  train  operatives,  not  only  after  the  consc 
quences  of  the  injured  or  deceased's  negligence  have  been  discov- 
ered, but  also  for  such  an  omission  of  duty,  as,  had  it  reasonably 
been  performed,  such  consequences  could  ordinarily  have  been 
discovered,  it  necessarily  implies  the  existence  of  a  duty  owing  by 
the  train  operative^  toward  the  injured  or  deceased  person  before 
as  well  as  after  the  commission  of  the  contributory  negligence. 
In  other  words,  before  a  person  inflicting  an  injury  can  be 
charged  with  an  omission  of  duty  in  failing  to  discover  a  perilous, 
situation  of  another,  there  must  be  a  duty  owing  by  him  to  the  in- 
jured or  deceased  person,  which,  had  it  been  performed  with 
reasonable  care,  would  have  disclosed  to  him  the  exposed  situa- 
tion of  the  person  receiving  the  injury."  See,  also,  supporting 
these  views :  Scoville  v.  Railway,  81  Mo.  434 ;  Smith  v.  Railway, 
supra;  Richmond  Passenger  &  Power  Co.  v.  Gordon,  102  Va.  498, 
46  N.  E.  772;  Memphis  St.  Ry.  z\  Haynes,  112  Tenn.  712,  81  S. 
W.  374;  Birmingham,  etc.,  R.  Co.  v.  Brantley,  141  Ala.  614,  37 
So.  698;  Meng  v.  Railway,  108  Mo.  App.  553,  84  S.  W.  213. 

Enough  has  been  said  to  indicate  that,  according  to  reason  and 
authority,  the  defendant's  liability  for  injury  resulting  from  any 
act  or  omission  on  its  part  after  the  cessation  of  plaintiff's  negli- 
gence depends  solely  on  whether  such  act  or  omission  constitutes 
a  breach  of  any  duty  then  owing  to  the  plaintiff,  and  the  nature  of 
that  duty,  whether  to  keep  a  lookout  at  a  particular  place,  or  be- 
cause in  a  particular  employment  or  situation,  or  having  actual  or 
implied  knowledge  of  the  peril,  is  not  material  so  long  as  the  act 
or  omission  constitutes  a  breach  of  duty. 

Some  difficulty  has  been  experienced  in  determining  precisely 
what  negligence  intervening  that  of  plaintiff  and  the  accident  will 
render  defendant  liable.  Of  course,  a  new  act  or  omission  con- 
stituting negligence  and  causing  the  injury  will  suffice ;  but  will  a 
continuance  of  negligent  conduct  or  omission,  concurrent  with  the 
prior  negligence  of  plaintiff,  after  the  cessation  of  his  negligence. 
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render  defendant  liable  for  its  consequences  ?  Manifestly  this  in- 
quiry cannot  be  answered  by  stating  an  unvarying  rule.    Whether 
the  defendant  will  be  liable  necessarily  depends  on  the  situation 
of  the  parties,  and  the  duty  each  then  owes  the  other.    This  duty 
is  measured  by  conditions  as  they  exist  at  the  culmination  or  ces- 
sation of    plaintiff's    negligence,  and  the  test  for  ascertaining 
whether  there  has  been  an  actionable  breach  thereof  on  defend- 
ant's part  lies  in  determining  whether  an  ordinarily  prudent  per- 
son, situated  as  defendant  then  was,  would  have  done  or  omitted 
doing  that  which  caused  the  injury.    If  he  would,  there  can  be  no 
recovery,  for  from  the  time  the  injured  party  might  complain  de- 
fendant has  exercised  ordinary  care.     If  not,   the  defendant  is 
liable  for  that  he  has  failed  to  exercise  ordinary  care,  regardless 
of  whether  this  neglect  be  new  or  a  continuance  of  some  prior 
negligent  conduct  or  omission.    In  a  sense,  subsequent  negligence 
is  necessarily  new,  for  the  duty  breached  is  measured  by  the  situa- 
tion and  relations  existing  when  plaintiff's  prior  negligence  has 
expended  itself,  but  the  continuance  of  a  previous  course  of  con- 
duct or  omission  may  prove  quite  as  violative  of  a  duty  then  ex- 
isting as  some  new  act  or  omission.    These  principles  will  be 
found  illustrated  by  numerous  cases  collected  in  Bogan  v.  Rail- 
way Co.,  129  N.  C.  154,  39  S.  E.  808,  55  L.  R.  A.  418.    Exactly 
when  the  plaintiff's  negligence  culminates  is  often  a  nice  question. 
This  in  Pickett  v.  Railway,  117  N.  C.  616,  23  S.  E.  264,  30  L.  R. 
A.  257,  53  Am.  St.  Rep.  611,  where  deceased  went  on  a  railroad 
track  and  fell  asleep,  the  court  held  that  his  negligence  culminated 
in  falling  asleep  and  did  not  continue  up  to  the  time  of  the  col- 
lision, though  in  Smith  v.  Railway,  supra,  the  same  court  had 
entertained  the  view  that  the  negligence  of  deceased,  who  had  suc- 
cumbed on  the  track  to  the  stupor  of  drunkenness,  continued  to 
the  time  when  he  was  run  down.    Like  effect  seems  to  have  been 
given  to  voluntary  drunkenness  in  Texas,  though  a  contrary  con- 
clusion was  reached  where  the  plaintiff's  intestate  had  succumbed 
by  reason  of  a  fit.    Houston  &  T.  C.  R,  Co.  v.  Sympkins,  54  Tex. 
615,  38  Am.  Rep.  632.    See,  also.  Southwestern  R.  Co.  v.  Hanker- 
son,  61  Ga.  114.   In  Texas  &  N.  O.  R.  Co.  v.  McDonald,  99  Tex. 
207,  88  S.  W.  201,  the  plaintiff  had  seated  himself  near  the  track 
to  get  in  the  shade  of  the  car,  and  this  was  said  to  be  negligence 
precluding  him  from  complaining  of  the  omission  to  discover  and 
avoid  injuring  him.     In  Butler  v.  Railway,  99  Me.  149,  58  At). 
775,  100  Am.  St.  Rep.  267,  there  was  a  collision  between  a  traveler 
driving  over  a  street  railway  and  a  motor  car.    LiabiUty  was  de- 
nied because  of  the  negligence  being  simultaneous.    In  Kolb  v. 
St.  Louis  Transit  Co.,  102  Mo.  App.   143,  76  S.  W.  1050,  as  the 
front  wheel  of  plaintiff's  wagon  struck  the  first  rail  of  defendant's 
track  he  saw  the  car  about  200  feet  away  approaching  him,  and 
he  whipped  up  his  horses  in  an  attempt  to  clear  the  track,  but  the 
car  struck  the  hind  wheel  of  his  wagon.    As  it  appeared  that  the 
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motorman  could  have  stopped  the  car  within  the  distance  stated, 
and  that  in  the  exercise  of  ordinary  care  he  should  have  discovered 
defendant's  peril,  recovery  of  damages  was  approved. 

The  case,  in  connection  with  that  last  above  cited,  illustrates 
the  proposition  that,  in  order  to  render  the  doctrine  of  subsequent 
negligence  applicable,  the  negligence  of  plaintiff  must  have  cul- 
minated prior  to  the  neglect  of  defendant  (other  than  willful  or 
wanton).  In  the  Kolb  Case,  conceding  that  plaintiff  was  negligent 
in  getting  on  the  track  in  front  of  the  approaching  car,  he  did 
everything  possible  to  extricate  himself  as  soon  as  he  observed  it. 
His  conduct  was  no  longer  negligent,  but  the  motorman,  not  with- 
standing this,  in  violation  of  his  duty  to  keep  a  lookout,  allowed 
the  car  to  move  on  to  his  injury,  while  in  the  Butler  Case  com- 
plainant's negligent  conduct  continued  up  to  the  very  time  of  the 
collision.  The  principle  has  been  expressed  in  different  language, 
but  of  same  meaning,  by  several  courts.  French  v.  Railway,  76 
Vt.  441,  58  Atl.  722:  "It  is  true  that  when  a  traveler  has  reached 
a  point  where  he  cannot  help  himself — cannot  extricate  himself — 
and  vigilance  on  his  part  cannot  avert  the  injury,  his  negligence  in 
reaching  that  position  becomes  the  condition  and  not  the  approx- 
imate cause  of  the  injury;  but  it  is  equally  true  that  if  a  traveler, 
when  he  reaches  the  point  of  collision,  is  in  a  situation  to  help 
himself,  and,  by  a  vigilant  use  of  his  eyes,  ears,  and  physical 
strength,  to  extricate  himself  and  avoid  injury,  his  negligence  at 
that  point  will  prevent  a  recovery,  notwithstanding  the-  fact  that 
the  trainmen  could  have  stopped  the  train  in  season  to  have 
avoided  injuring  him.  In  such  a  case  the  negligence  of  the  plain- 
tiff is  concurrent  with  the  negligence  of  the  defendant,  and  the 
negligence  of  each  is  operative  at  the  time  of  the  accident."  See 
Consumers*  Brewers'  Co.  v,  Doyle,  102  Va.  403,  46  S.  E.  391. 
"In  numerous  cases  it  has  been  held  that  the  plaintiff's  conduct 
is  not  contributory  negligence,  if  the  injury  could  have  been 
avoided  by  the  use  of  ordinary  care  by  the  defendant.  That 
rule  prevails  when  the  plaintiff  is  in  a  position  of  threatened 
contact  with  some  agency,  under  the  control  of  the  defendant, 
when  the  plaintiff  cannot,  and  the  defendant  can,  prevent  the  in- 
jury. It  does  not  apply  where  both  parties  are  contemporan- 
eously and  actively  in  fault,  and  by  their  mutual  carelessness 
an  injury  ensues  to  one  or  both  of  them."  Robards  v.  Railway, 
32  Ind.  App.  297,  66  N.  E.  66,  67  N.  E.  9S3.  "The  plaintiff 
must  show  that  at  some  point  of  time,  in  view  of  the  entire  situ- 
ation, including  the  plaintiff's  negligence,  the  defendant  was 
thereafter  culpably  negligent,  and  its  negligence  the  latest  in  the 
succession  of  causes.  In  such  case  the  plaintiff's  negligence 
would  not  be  the  approximate  cause  of  the  injury.  *  *  *  The 
plaintiff  not  only  negligently  put  himself  in  a  place  of  peril,  but 
continued  negligently  to  move  on  to  the  catastrophe  until  it  hap- 
pened.    The  langauge  of  the  doctrine  of  prior  and  subsequent 
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negligence  implies  that  the  principle  is  not  applicable  when  the 
negligence  of  the  plaintiff  and  that  of  the  defendant  are  practi- 
cally simultaneous."  Butler  v,  Ry.  Co.,  S^  Me.  149,  58  Atl.  775, 
105  Am.  St.  Rep.  267.  "It  applies  in  cases  where  the  defendant, 
knowing  of  plaintiff's  danger,  and  that  it  is  obvious  that  he  can- 
not extricate  himself  from  it,  fails  to  do  something  which  it  is 
in  his  power  to  do  to  avoid  the  injury.  It  has  no  application, 
however,  to  a  case  where  both  parties  are  guilty  of  concurrent 
acts  of  negligence,  each  of  which  at  the  very  time  when  the  acci- 
dent occurs  contributes  to  it."  Green  v.  Railway,  143  Cal.  31,  76 
Pac.  719,  101  Am.  St.  Rep.  68.  But  see  Morgan  v.  Railway, 
159  Mo.  262,  60  S.  W.  195. 

Of  course,  if,  notwithstanding  the  continuance  of  plaintiff's 
negligence  up  to  the  instant  of  the  accident,  defendant  had  act- 
ually discovered  his  peril  and  appreciated,  or  ought  to  have  appre- 
ciated, his  danger,  and  by  the  exercise  of  ordinary  vigilance 
could  have  avoided  the  injury,  then  he  is  liable,  and  this  is  put 
on  the  ground,  in  some  cases,  that  the  injury  is  the  result  of 
willfulness  or  wantonness  on  his  part,  and,  in  others,  that,  as  to 
the  defendant,  the  plaintiff's  fault  had  culminated  when  his  peril 
was  discovered.  It  is  one  thing  to  hold  that  the  continuing  neg- 
ligence of  the  plaintiff  will  prevent  a  recovery  for  a  negligent 
omission  of  defendant  to  discover  his  peril,  and  quite  another  to 
hold  that  plaintiff's  continuing  negligence  will  prevent  a  recovery 
for  the  njegligence  of  the  defendant  in  failing  to  take  proper  care 
to  avert  the  accident  after  the  plaintiff's  danger  had  been  dis- 
covered and  ought  to  have  been  appreciated.  As  said  in  the 
valuable  note  to  Dyerson  v.  Railway,  7  L.  R.  A.  (N.  S.)  132, 
137:  "As  subsequently  pointed  out,  it  is  not  unreasonable  to  hold 
the  defendant  liable  in  spite  of  the  continuance  of  the  plaintiff's 
negligence  up  to  the  very  instant  of  the  accident,  if  defendant 
actually  discovered  the  situation  and  ought  to  have  realized  the 
danger.  And,  in  passing  from  that  alternative  to  the  other,  i.  e., 
where  the  defendant  did  not  discover  the  danger,  but  could  have 
done  so  by  the  exercise  of  due  care,  the  importance  of  the  change 
in  the  situation  as  affecting  the  doctrine  of  last  clear  chance  is 
apt  to  be  overlooked.  In  the  first  alternative  the  plaintiff's  neg- 
ligence in  failing  to  discover  the  danger  stands  over  against  the 
defendant's  negligence  in  failing  to  avert  the  danger  after  dis- 
covering it;  whereas,  in  the  second  alternative,  the  plaintiff's 
negligence  in  failing  to  discover  the  danger  stands  over  against 
the  corresponding  negligence  of  the  defendant  in  failing  to  dis- 
cover the  danger.  Assuming  the  last  case  that  the  negligence 
of  both  parties  is  concurrent  up  to  the  very  instant  of  the  accident, 
there  seems  to  be  no  more  reason  for  holding  the  defendant's 
negligence  to  have  been  responsible  cause  of  the  accident  than 
the  plaintiff's." 

Reverting  to  the  facts  in  the  case  at  bar,  it  will  be  recalled 
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that  plaintiff  by  his  own  negligence  had  put  himself  in  a  place 
of  great  peril,  and  that  the  defendant's  prior  negligence  was  the 
omission  to  sound  signals  or  to  station  an  employee  on  the  rear 
of  the  car  or  elsewhere  to  keep  a  lookout  while  the  train  was 
backing  over  the  crossing.  When  plaintiff  had  seized  the  bar  at 
the  end  of  the  car,  his  negligence  ceased,  for  thereafter  he  ex- 
erted every  effort  within  his  power  to  avoid  injury.  Was  the 
defendant  thereafter  guilty  of  any  negligence  which  was  I  ho. 
proximate  cause  of  the  injury?  The  evidence  was  in  conflict 
as  to  whether,  when  plaintiff  got  on  the  car,  it  was  still  in  the 
highway,  or  had  passed  beyond  the  crossing  into  the  switching 
grounds  of  the  company.  If  on  the  latter,  the  evidence  of  license 
was  not  such  as  imposed  the  duty  of  keeping  a  lookout  for 
travelers  other  than  those  passing  to  and  from  the  ball  grounds; 
but  the  jury  might  have  found  that  plaintiff  caught  onto  the  car 
at  a  point  about  the  middle  of  the  crossing  or  somewhat  to  the 
south  of  the  middle.  Now  it  was  defendant's  duty  to  keep  a 
lookout  for  pedestrians  and  others  using  the  highway  through- 
out its  entire  width  and  until  the  train  had  passed  over  it.  True 
such  duty  was  measured  somewhat  by  the  situation  as  it  existed 
at  the  culmination  of  plaintiff's  negligence,  but  that  situation  did 
not  require  the  moving  of  the  train  without  a  lookout  farther 
than  necessary  in  stopping  it,  nor  did  it  justify  backing  the  train 
thereafter  without  a  vigilant  outlook  for  those  who  might  be  on 
the  track.  The  plaintiff's  negligence  did  not  interrupt  this  duty. 
The  company  was  as  much  bound  to  guard  against  injury  to 
those  on  the  highway  after  plaintiff's  negligence  had  ceased 
as  before.  Nor  was  this  duty  to  be  measured  by  the  condition 
alone  in  which  it  then  found  itself,  for,  though  it  had  no  one 
stationed  on  the  car  to  keep  a  lookout,  plaintiff's  negligence  in 
no  wise  excused  it  for  not  having  done  so,  nor  relieved  it  of 
the  obligation  of  thereafter  maintaining  such  lookout.  That  it 
omitted  to  take  this  reasonable  precaution  against  the  injury 
of  those  on  or  passing  over  the  track  before  the  plaintiff  seized 
the  car  did  not  exonerate  it  from  performing  a  like  duty  there- 
after, and  the  omission  of  the  performance  of  this  continuing 
duty  might  have  been  found  to  have  been  the  proximate  cause 
of  plaintiff  being  dragged  down  beneath  the  wheels  of  the  car. 

We  are  of  the  opinion  that,  under  the  evidence  adduced,  a  case 
was  made  out  for  the  jury  under  the  doctrine  of  the  last  fair 
chance. 

Reversed. 
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Louisville  Ry.  Co.  v.  Johnson's  Adm'r. 

(Court  of  Appeals  of  Kentucky,  Jan.  13,  1909.) 

[115  S.  W.  Rep.  207.] 


Evidence — Res      Gestae — ^Declarations — ^Admissibility.— Declarations 

admissible  as  a  part  of  the  res  gests  must,  as  a  general  rule,  be  made 
by  one  of  the  actors  in  the  affair,  contemporaneous  in  point  of  time 
with  the  principal  transaction,  at  or  near  to  the  place  of  its  occur- 
rence, and  must  explain  the  principal  fact;  but  a  declaration  so  far  re- 
moved in  point  of  time  from  the  main  fact  as  to  make  it  a  mere  narra- 
tive of  a  past  transaction,  or  a  declaration,  which  does  not  explain  the 
principal  fact,  or  which  was  made  at  some  distance  from  the  place  of 
its  occurrence  or  by  a  bystander,  is  not  admissible  as  substantive  evi- 
dence as  a  part  of  the  res  gestae. 

Evidence — Res  Gestae — Declarations — Admissibility.*— Declarations 
of  the  motorman  in  charge  of  the  car  which  struck  a  pedestrian,  made 
at  the  time  and  place  of  the  accident  in  response  to  the  statement  of 
bystanders  that  a  man  had  been  killed,  that  he  saw  the  man  and  his 
fate,  and  tried  to  make  the  stop,  but  could  not,  was  admissible  as  a 
part  of  the  res  gestae. 

Evidenced— Res  Gestae — Declarations — ^Admissibility.'*'— Declarations 
of  the  conductor  in  charge  of  the  car  which  struck  a  pedestrian,  made 
to  the  motorman  immediately  after  the  accident,  admonishing  the 
motorman  not  to  make  any  statement  until  called  on  to  make  one,  are 
inadmissible  as  a  part  of  the  res  gestae  because  they  do  not  explain 
the  accident. 

Appeal  and  Error — Harmless  E^ror — Erroneous  Admission  of  S^i' 
dence. — In  an  action  against  a  street  railway  company  for  the  death  of 
a  pedestrian  struck  by  a  car,  the  error  in  admitting  the  declaration  of 
the  conductor  made  to  the  motorman,  whereby  he  admonished  the 
motorman  not  to  make  any  statement  as  to  the  cause  of  the  accident, 
was  not  prejudicial. 

Evidence — Declarations — Bystanders.! — Declarations  of  bystanders 
as  to  the  cause  of  an  accident  to  a  pedestrian  struck  by  a  street  car, 
though  contemporaneous  with  the  accident,  are  not  admissible  as  a 
part  of  the  res  gestae. 

Evidence — Declarations — Bystanders. — In  an  action  against  a  street 
railway  company  for  the  death  of  a  pedestrian  struck  by  a  car,  the 
declaration  of  a  bystander  that  it  was  no  wonder  that  decedent  was 

♦See  second  foot-note  of  Kern  v,  Des  Moines  City  Ry.  Co.  (Iowa), 
32  R.  R.  R.  29,  65  Am.  &  Eng,  R.  Cas.,  N.  S..  29;  last  foot-note  of 
Blue  Ridge,  etc.,  Co.  v.  Price  (Va.),  31  R.  R.  R.  613,  54  Am.  &  £"&• 
R.  Cas.,  N.  S.,  613. 

tSee  foot-note  of  Seawell  v.  Carolina  Cent.  R.  Co.  (N.  Car.),  U  ^• 
R.  R.  646,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  646. 
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hurt,  in  view  of  the  conduct  of  his  companions,  was  inadmissible, 
since  the  statement  was  merely  an  expression  of  opinion. 

Evidence — Declarations — ^Bystanders^ — In  actions  against  a  carrier 
for  injuries  to  a  passenger  jumping  oif  a  car  in  anticipation  of  a  col- 
lision or  other  imminent  peril,  expressions  of  bystanders  are  properly 
admitted  to  show  the  danger  that  confronted  the  passenger,  and  that 
he  acted  with  reasonable  prudence  in  escaping. 

Street  Railroadb — Operation  of  Cars — ^Duty  of  Motorman4 — A  mo« 
torman,  from  the  time  and  immediately  before  the  starting  of  his 
car,  until  it  comes  to  a  stop,  must  constantly  keep  a  lookout  for  per- 
sons and  vehicles  on  the  track  or  so  near  thereto  as  to  be  in  danger  of 
being  injured  by  the  car. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  Second  Division. 
"To  be  officially  reported." 

Action  by  Alonzo  Dow  Johnson's  administrator  against  the 
Louisville  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Fairleighj  Straus  &  Fairleigh,  Fred  Forcht,  Jr.,  and  D,  W, 
Baird,  for  appellant. 

Bennett  H.  Young,  for  appellee. 

Carroll,  J.  On  the  night  of  August  11,  1907,  Alonzo  Dow 
Johnson  was  struck  and  killed  by  one  of  appellant's  street  cars 
just  outside  the  city  limits  of  Louisville,  while  on  his  way  to  the 
city  in  company  with  a  large  crowd  of  people  who  had  been 
spending  the  evening  at  Fountain  Ferry  Park,  a  pleasure  resort 
near  the  city.  For  some  reason,  street  car  traffic  was  delayed, 
and  a  number  of  persons  started  to  walk  into  the  city  in  the  road 
over  which  the  street  cars  run.  They  had  gone  some  distance, 
when  a  large  motor  car  carrying  a  trailer  came  along.  These 
cars  were  crowded  with  people,  and,  according  to  the  testimony  of 
several  witnesses,  were  running  at  an  unusually  high  rate  of 
speed  at  the  time  Johnson,  who  was  in  the  road  with  the  other 
people,  was  struck.  The  theory  of  appellee  is  that  Johnson  was 
struck  by  the  front  end  or  fender  of  the  first  car ;  while  appellant 
contends  that  he  was  walking  on  the  roadway  adjacent  to  the  track 
and  in  no  danger  from  the  cars,  but  that,  after  the  front  end 
of  the  car  had  passed  him  in  safety,  he  ran  into,  or  fell  or  was 
pushed  by  one  of  his  companions  against,  the  side  or  middle  of 
the  motor  car,  causing  him  to  fall  between  the  motor  car  and 
the  trail  car  attached  to  it.  Each  party  introduced  evidence  in 
support  of  its  theory  of  the  accident,  and,  the  jury  having  found 

tSce  first  foot-note  of  Kinlen  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  32 
R.  R.  R.  722,  55  Am.  &  Eng.  R.  Cas.,  N.  S-,  722. 
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against  the  appellant,  it  prosecutes  this  appeal  from  the  judg- 
ment entered  on  the  verdict. 

It  is  complained  that  the  court  erred  in  admitting  incompetent 
evidence  and  in  rejecting  competent  evidence,  in  giving  instruc- 
tions to  the  jury,  and  that  the  verdict  is  not  sustained  by  the  evi- 
dence. Taking  up  these  points  in  the  order  named,  the  first  error 
assigned  is  in  permitting  W.  H.  Kahl  and  F.  J.  Owens  to  testify 
as  to  the  statements  made  by  the  motorman  and  conductor  in 
charge  of  the  car  immediately  at  the  time  of  the  accident.  These 
witnesses  said  they  were  present  in  the  crowd  that  was  walking 
up  the  street  when  the  accident  occurred,  and  were  among  the 
first  persons  to  go  to  Johnson  after  he  was  struck;  that  about 
the  same  time  they  reached  the  body,  the  conductor  and  motor- 
man  came  up,  and  they  said  to  the  motorman,  "You  have  killed 
a  man  back  there,"  and  the  motorman  said,  "Well,  I  seen  the 
man,  I  seen  his  fate  and  all,  and  tried  to  make  the  stop,  but 
couldn't  make  it,"  and  the  conductor  said  to  the  motorman, 
keep  your  damned  mouth  still,  and  don't  make  any  statement 
until  you  are  called  upon  to  make  one."  The  conductor  and 
motorman  both  denied  that  they  made  the  statements  attributed 
to  them,  which  were  admitted  as  evidence  over  the  objection  of 
appellee;  the  trial  court  holding  that  the  testimony  was  com- 
petent as  a  part  of  the  res  gcstce.  It  is  not  seriously  contended 
that  these  statements  were  not  made  close  enough  to  the  time 
of  the  accident  to  be  admissible  as  a  part  of  the  res  gestae,  but  it 
is  insisted  that  the  statement  of  the  mortorman  threw  no  light 
on  the  accident,  and  did  not  explain  or  illustrate  how  it  occurred, 
but  was  merely  narrative  of  what  had  happened ;  while  the  re- 
mark attributed  to  the  conductor  is  said  to  have  no  connection 
whatever  with  the  transactions,  and  for  this  reason  was  clearly 
incompetent. 

No  hard  and  fast  rule  can  be  laid  down  as  to  the  admissibilit}' 
of  evidence  as  a  part  of  the  res  gestce.  The  facts  and  circum- 
stances of  each  case  are  different,  and  the  courts  have  come  to 
the  point  of  adjudging  this  question  as  it  is  presented  by  the 
particular  case  under  consideration.  This  is  well  illustrated  in 
the  numerous  decisions  that  may  be  found  on  the  subject,  as  is 
the  further  fact  that  the  courts  are  not  harmonious  in  their 
treatment  of  the  principle  upon  which  the  admissibility  of  the 
evidence  rests.  In  some  jurisdictions  a  liberal  practice  prevails, 
while  in  others  the  ancient  rule  has  not  been  relaxed.  But, 
generally  speaking,  the  rule  in  this  state  is  that  declarations 
which  would  otherwise  be  incompetent  to  be  admissible  as  a 
part  of  the  res  gestco  must  be  made  by  one  of  the  actors  in  the  af- 
fair, contemporaneous  in  point  of  time  with  the  principal  transac- 
tion under  consideration,  be  made  at  or  near  to  the  place  of  its 
occurence,  and  illustrate  or  explain  how  or  what  caused  it  to 
happen ;  but,  if  a  declaration  is  so  far  removed  in  point  of  time 
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from  the  main  fact  under  investigation  as  to  make  it  a  mere 
narrative  of  a  transaction  that  has  happened,  or  if  it  does  not 
illustrate  or  explain  the  principal  fact,  or  was  made  at  some 
distance  from  the  place  of  its  ocurrence,  or  by  a  bystander  or 
third  party,  the  declaration  is  not  admissible  as  substantive  evi* 
dence  or  as  a  part  of  the  res  gestae.  Greenleaf  on  Evidence,  § 
107;  Elliott  on  Evidence,  vol.  1,  §  542;  Floyd  v,  Paducah  Ry. 
Co.,  64  S.  W.  653,  23  Ky.  Law  Rep.  1077 ;  McLeod  v,  Ginther, 
80  Ky.  399;  IlHnios  Central  R.  Co.  v,  Houchins,  101  S.  W.  924, 
31  Ky.  Law  Rep.  93 ;  L.  &  X.  R.  Co.  v,  Ellis,  97  Ky.  330,  30  S. 
W.  9/9;  L.  &  X.  R.  Co.  v.  Molloy,  122  Ky.  219,  91  S.  W.  685; 
C,  X.  O.  &  T.  P.  Ry.  Co.  v,  Evans,  110  S.  W.  844,  33  Ky.  Law 
Rep.  596;  Vicksburg,  etc.,  R.  Co.  v,  O'Brien,  119  U.  S.  99,  7 
Sup.  Ct.  172,  30  L.  Ed.  299;  24  Am.  &  Eng.  Ency.  of  Law,-  660. 
Tested  by  this  rule,  we  have  no  doubt  that  the  statements  of 
the  motorman  were  competent  as  substantive  evidence.  It 
was  coincident  in  time  with  the  accident.  It  was  made  at  the 
very  place  where  the  accident  occurred,  by  one  of  the  principal 
actors,  and  illustrated  or  explained  a  material  point  in  the  case 
by  showing  that  the  deceased  was  struck  by  the  front  end  of  the 
motor  car,  and  not  thrown  or  pushed  against  the  side  of  it.  The 
remark  of  the  conductor  was  not  competent,  because  it  did  not 
illustrate  or  explain  how  or  what  caused  the  accident ;  but  neither 
was  it  prejudicial.  It  was  addressed  to  the  motorman.  The  ad- 
monition of  the  conductor  that  the  motorman  ought  not  to  make 
a  statement  until  he  was  called  on  to  make  one  could  not  have  in- 
fluenced the  jury  either  one  way  or  the  other.  It  was  an  idle  speech 
that  had  no  connection  with  the  case  and  did  not  throw  any  light 
on  any  phase  of  it.  In  Illinois  Central  R.  Co.  v,  Watson,  117  Ky. 
374,  78  S.  W.  175,  the  court  said:  "The  trial  court  erred  in  al- 
lowing the  plaintiff  to  prove  by  Fred  Collins  that  he  said  to  the 
engineer,  about  two  minutes  after  the  accident,  *It  looks  like  that 
engine  could  have  been  stopped  before  that',  and  that  the  engineer 
said,  *Well,  damn  it,  that  won't  bring  the  boy  back/  What  Collins 
thought  about  the  stopping  of  the  engine  was  immaterial,  and 
the  answer  of  the  engineer  was  a  statement  of  no  fact  and  was  in- 
competent." If  the  remark  made  by  the  conductor  was  preju- 
dicial, its  admission  over  the  objection  of  the  defendant  would 
be  reversible  error;  but,  although  incompetent,  the  error  is  too 
trifling  to  justify  a  reversal  upon  this  ground.  In  the  Watson 
Case  a  reversal  was  had,  not  because  the  court  admitted  the  evi- 
dence mentioned  in  the  excerpt  from  the  opinion,  but  upon  the 
ground  that  the  yerdict  palpably  excessive. 

The  defendant  company  offered  to  prove  by  a  witness  that, 
immediately  after  the  accident,  he  got  off  the  car  before  it  stopped 
and  went  to  the  place  where  the  body  of  deceased  was  lying,  and 
heard  a  man  who  was  in  the  crowd  surrounding  the  body,  but 
whom  he-  did  not  know,  say,  not  in  answer  to  any  question,  but 
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as  a  spontaneous  exclamation,  "No  wonder  he  was  hurt,  the 
way  you  fellows  were  wrestling."     The  trial  judge  refused  to 
admit  the  statement  heard  by  this  witness,  and  of  this  ruling 
appellant  complains.     In   support  of  the  proposition  that  this 
evidence  was  competent,  our  attention  is  called  to  L.  &  X.  R.  Co. 
V,  Carothers,  65  S.  W.  833,  66  S.  W.  385,  23  Ky.  Law  Rep.  1675. 
That  was  an  action  brought  by  a  passenger  on  a  train  to  recover 
damages  for  personal  injuries  received  in  a  collision,  and  it  was 
said :  "The  fact  that  there  were  exclamations,  outcries,  or  screams 
by  the  other  passengers  may  be  shown  as  part  of  the  res  gest<r; 
but  the  particulars  of  what  they  said  do  not  seem  to  have  been 
material  to  any  issue  in  the  case.  The  opinion  in  the  Simpson  Case 
was  intended  to  go  no  further  than  this,  and  the  opinion  in  this 
case  is  modified  to  this  extent."     In  the  Simpson  Case  (L.  & 
N.  R.  Co.  V.  Simpson,  111  Ky.  754,  64  S.  W.  733),  which  was  an 
action  to  recover  damages  for  injuries  sustained  in  the  same 
collision  in  which  Carothers  was  injured,  the  court  said:    "It 
was  also   shown  by  some  of  the  witnesses  that  outcries  and 
screams  were  made  by  passengers  in  this  coach  when  the  col- 
lision occurred,  and  that  in  the  darkness  great  confusion  reigned. 
None  of  this  was  objected  to  by  appellant,  so  far  as  the  record 
shows.     The  outcries  and  exclamations  by  others  than  appellee 
were  not  relevant  matters  to  go  to  the  jury,  but  we  cannot  re- 
verse for  errors  not  excepted  to  at  the  time."    In  Louisville  & 
Cincinnati  Packet  Co.  v,  Samuels,  59  S.  W.  3,  22  Ky.  Law  Rep. 
979,  also  cited  by  counsel  for  appellant,  which  was  an  action  for 
damages  for  personal  injuries  sustained  by  the  breaking  of  a 
plank,  the  plaintiff  was  permitted  to  prove  that  just  before  the 
plank  broke  some  one  hollered,  "Look  out,  that  plank  is  cracked." 
In  commenting  on  this  evidence,  the  court  held  it  to  be  incom- 
petent, although  its  admission  under  the  circumstances  was  not 
a  reversible  error.    With  the  exception  of  the  rather  misleading 
statement  in  the  Carothers  Case,  we  know  of  no  Kentucky  case 
holding  that  the  exclamations  of  bystanders  are  admissible.    In 
Stroud  V.  Commonwealth,  19  S.  W.  976,  14  Ky.  Law  Rep.  179, 
the  court,  in  considering  a  question  like  this,  said :  "Whatever  is 
said  by  a  party  to  the  occurrence  or  a  coadjutor,  in  cases  of 
homicide,  is  competent  to  show  the  character  or  quality  of  the 
act;  but  the  statement  of  a  bystander,  who  is  in  no  way  acting 
in  concert  with  the  parties  to  the  transaction,  does  not  constitute 
a  part  of  the  res  gestcr."     In  Bradshaw  v.  Commonwealth,  10 
Bush,  576,  the  court,  in  holding  evidence  of  this  character  in- 
competent, said:  "It  is  clearly  hearsay,  and  does  not  fall  within 
any  of  the  exceptions  to  the  general  rule  that  hearsay  evidence  is 
incompetent  to  establish  any  specific  act  which  in  its  nature  is 
susceptible  of  being  proven  by  witnesses  who  can  speak  from  their 
own  knowledge.  The  cries  or  exclamations  allowed  to  be  proved 
did  not  proceed  from  either  one  of  the  parties  engaged  in  the 
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transaction,  nor  from  any  one  acting  in  concert  with  either  of 
them.  They  do  not  constitute  part  of  the  res  gestceJ*  To  the  same 
effect  is  Kaelin  v.  Commonwealth,  84  Ky.  354,  1  S.  W.  594. 

In  our  opinion,  it  would  be  a  dangerous  enlargement  of  the  res 
gcst<e  rule  to  permit  the  declarations  by  bystanders  in  cases  like 
this   to  be  received  as  evidence.    It  would  open  wide  the  door 
for  the  admission  of  reckless  or  thoughtless  or  ill-considered  ex- 
clamations, and  at  the  same  time  would  put  it  out  of  the  pgwer 
of  the  party  whose  interest  they  adversely  affected  to  investigate, 
impeach,  contradict,  or  explain  the  situation,  temperament,  char- 
acter, or  position  of  the  declarant.   To  permit  a  person  to  testify 
that  he  heard  a  bystander  state  how  or  what  caused  an  accident 
would  sanction  the  admissibility  of  hearsay  evidence  of  the  most 
unreliable  and  unsatisfactory  character.     The    declarations    of 
agents  and  servants  of  a  corporation,  for  whose  acts  the  principal 
is  responsible,  when  brought  within  the  res  gestce  rule,  are  per- 
mitted to  be  introduced  for  the  purpose  of  fixing  liability  upon  the 
principal,  and  upon  these  statements,  if  they  are  sufficient  to  sus- 
tain a  verdict,  the  jury  may  rest  their  finding.  And  so  the  declara- 
tions of  a  party  injured,  if  brought  within  this  rule  are  compe- 
tent in  his  behalf ;  but,  to  these  actors  in  the  occurrence,  the  ad- 
missibility of  evidence  as  a  part  of  the  res  gestce  should,  except 
in  rare  cases,  be  limited.  The  bystander  in  this  case  who  made  the 
remark  attempted  to  be  introduced  as  evidence,  was  not  a  party 
to  the  transaction.  He  had  no  connection  with  it.  The  declara- 
tion was  merely  an  expression  of  opinion  on  the  part  of  the  de- 
clarant.  It  did  not  describe  anything  he  saw  or  did.  If  he  had  been 
introduced  as  a  witness,  it  would  not  have  been  competent  to 
have  permitted  him  to  make  the  statements  attributed  to  him, 
and   its  inherent  incompetency  would  have  been  aggravated  by 
l>erniitting  another  person  to  repeat  it.  Third  parties  are  permitted 
to  testify  concerning  what  they  saw,  or  what  they  did;  but  their 
declarations   are   not   admissible.    Although   there   is   authority 
from  other  courts  holding  a  contrary  view,  the  cases  in  which 
declarations  of  bystanders  have  been  admitted  will  generally  be 
found  to  be  actions  against  common  carriers  by  passengers  to  re- 
cover damages  for  injuries  received  in  jumping  off  of  cars  in  an- 
ticipation of  a  collision  or  other  imminent  peril.    In  this  class  of 
cases  the  outcries  and  exclamations  of  other  persons  are  properly 
admitted  to  show   the  danger   that  confronted  the  passengers, 
and  that  they  acted  with  reasonable  prudence  in  escaping.   Kleiber 
%?,  People  Ry.  Co.,  107  Mo.  240,  17  S.  W.  946,  14  L.  R.  A.  613; 
Twomley  v.  Central  Park  R.  Co.,  69  N.  Y.  158,  25  Am.  Rep.  163; 
St.  Louis  Ry.  Co.  v,  Murray,  55  Ark.  248,  18  S.  W.  50,  16  L.  R. 
A.  787,  29  Am.  St.  Rep.  32 ;  24  Am.  &  Eng.  Ency.  of  Law,  p.  684; 
Senn  v.  Southern  Ry.  Co.,  108  Mo.  142,  18  S.  W.  1007;  Mobile, 
etc.,  R.  Co,  V.  Ashcraft,  48  Ala.  15 ;  Indiana  St.  Ry.  Co.  v,  Whit- 
aker,  160  Ind.  125,  66  N.  E.  433.   But  whatever  may  be  the  prac- 
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tice  in  other  jurisdictions,  we  are  satisfied  with  the  soundness  of 
the  rule  laid  down  by  this  court  excluding  the  declarations  or 
statements  of  bystanders,  and  are  not  disposed  to  depart  from  it 
in  cases  similar  to  the  one  under  consideration. 

The  next  complaint  is  that  the  court  erred  in  saying  to  the 
jury,  as  a  part  of  instruction  No.  1,  that  it  was  the  duty  of  the 
motorman  "to  keep  a  lookout  ahead  for  persons  on  the  track,  or 
so  near  thereto  as  to  be  in  danger  of  being  injured  by  the  car." 
There  is  no  merit  in  this  criticism.  It  is  the  duty  of  a  motorman, 
from  the  time  and  immediately  before  the  car  starts,  until  it 
comes  to  a  stop,  to  be  constantly  on  the  lookout  for  persons  and 
vehicles  on  the  track,  or  so  near  thereto  as  to  be  in  danger  of  be- 
ing injured  by  the  car;  and  this  duty  has  been  repeatedly  de- 
clared by  this  court. 

There  was  sufficient  evidence  to  support  the  verdict,  and  the 
judgment  is  affirmed. 


Louisville  Ry.  Co.  ct  aL  v,  Gaugh. 

(Court  of  Appeals  of  Kentucky,  April  22,  1909.) 

[118  S.  W.  Rep.  276.] 

Damages — Pleading — Issues,   Proof,   and   Variance. — In   an  action 

against  a  street  railroad  company  to  recover  for  injuries  received 
while  crossing  defendant's  track,  evidence  that  plaintiffs  sense  of 
hearing  had  been  injured  was  not  admissible  under  a  complaint  charg- 
ing injury  to  her  head,  except,  perhaps,  for  the  purpose  of  showing  the 
extent  of  the  injury  to  her  head,  not  as  a  cause  for  which  damages 
could  be  allowed. 

Damages — Pleading — Personal  Injuries.-j-In  personal  injury  cases, 
plaintiff  should  so  describe  his  injuries  that  defendant  from  an  inspec- 
tion of  the  pleading  may  have  reasonable  notice  of  the  injuries  for 
which  a  recovery  will  be  sought. 

Street  Railroads — Actions  for  Injuries — Evidence — ^Admissibility  of 
Company's  Rules. — In  an  action  for  injuries  by  being  struck  by  de- 
fendant's car  while  crossing  its  track,  the  rules  of  the  company  regu- 
lating its  employees  in  the  operation  of  its  cars  are  not  admfssible  in 
evidence,  as  the  question  of  negligence  of  defendant's  employees  can- 
not be  tested  by  the  manner  in  which  they  have  followed  the  com- 
pany's rules,  but  such  negligence  must  be  tested  by  the  rules  of  law. 

Street  Railroads — Actions  for  Injuries — Instructions — Contributory 
Negligence.* — Plaintiff  was  injured  while  attempting  to  cross  a  street 
railroad  track  by  being  struck  by  a  car  and  being  thrown  in  front  of  a 
car  going  in  the  opposite  direction.     The  court  instructed  as  to  the 

♦See  last  foot-note  of  preceding  case. 
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care  required  of  the  operators  of  the  cars,  as  well  as  by  plaintiff,  and 
gave  an  instruction  defining  "contributory  negligence"  that  would  de- 
feat a  recovery.  Held,  that  the  court  should  also  have  instructed  that 
if  plaintiff,  after  she  saw  the  car  approaching,  undertook  to  cross  the 
track  so  close  to  the  car  that  the  motorman  in  charge  of  it  could  not, 
by  the  exercise  of  ordinary  care  with  the  means  at  his  command,  stop 
the  car  or  check  its  speed  in  time  to  avoid  striking  plaintiff,  and  that 
plaintiff  after  being  struck  fell  in  front  of  the  other  car  so  close  to 
the  same  that  the  motorman  in  charge  could  not,  by  the  exercise  of 
ordinary  care  with  the  means  at  his  command,  prevent  striking  plain- 
tiff, then  the  law  is  for  the  defendants,  unless  the  jury  believe  that  the 
inability  of  the  motorman  in  charge  of  either  of  the  cars  to  stop  the 
cars  was  due  to  the  unusual,  dangerous,  or  reckless  speed  at  which 
said  cars  or  either  of  them  were  running  at  the  time. 

Appeal  from  Circuit  Court  Jefferson  County,  Common  Pleas 
Branch,  Third  Division. 
"To  be  officially  reported." 

Action  by  Emma  C.  Gaugh  against  the  Louisville  Railway 
Company  and  others.  Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed. 

Fairlcigh,  Straus  &  Fairleigh,  David  W,  Baird,  and  Howard 
B.  Lee,  for  appellants. 
Bennett  H.  Young  and  Gregory  &  McHenry,  for  appellee. 

Carroll,  J.  The  appellant  railway  company  has  two  tracks 
on  Payne  street  in  the  city  of  Louisville,  at  the  point  where  it 
intersects  with  Spring  street.  At  the  time  appellee  was  injured, 
the  interurban  car  that  runs  from  La  Grange  to  Louisville  w-as 
going  west  into  the  city  on  one  of  the  tracks  of  the  railway  com- 
pany under  an  arrangement  with  that  company,  and  a  Crescent 
Hill  car  of  the  railway  company  was  coming  east  on  the  other 
track.  The  appellee,  who  was  on  Spring  street  at  its  intersection 
with  Payne  street,  desiring  to  take  the  Crescent  Hill  car,  found 
it  necessary  to  cross  the  two  tracks  at  Spring  street,  so  that  she 
might  be  at  that  corner  at  which  the  Crescent  Hill  car  stopped 
to  take  on  passengers.  As  she  was  in  the  act  of  crossing  the  tracks, 
she  was  struck  by  the  west-bound  interurban  car  and  knocked 
in  front  of  the  east  bound  Crescent  Hill  car,  and  as  a  result  was 
severely  injured.  The  negligence  complained  of  consisted  in  the 
fact  that  the  cars  at  the  time  they  struck  appellee  were  running 
at  a  high  rate  of  speed,  and  that  no  gong  was  sounded  or  bell 
rung  or  notice  given  of  the  approach  of  either  of  them  to  the 
crossing.  The  petition  further  avers  that  she  was  greatly  injured 
in  her  "head,  sides,  hips,  shoulders,  breast,  back,  limbs,  and  in- 
ternally." Upon  the  trial  of  the  case  before  a  jury,  a  substantial 
verdict  was  returned  in  favor  of  appellee  against  both  the  com- 
panies.  Of  a  judgment  entered  upon  this  verdict  they  complain 

34  R  R  K— 20 
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and  ask  a  reversal :  ( 1 )  Because  the  verdict  is  not  sustained  by 
sufficient  testimony  and  establishes  conclusively  that  appellee's 
contributory  negligence  brought  about  the  accident  and  injuries 
resulting  therefrom;  (2)  because  the  court  erred  in  permitting 
appellee  to  testify  that  her  hearing  on  the  left  side  had  been  de- 
stroyed by  the  injury  she  received  in  the  collision  with  the  cars; 
(3)  for  error  in  permitting  the  rules  of  the  company  regulating 
and  governing  their  employees  in  the  operation  and  control  of 
the  cars  to  be  read  in  evidence;  and  (^'  for  error  in  giving  and 
refusing  instructions. 

In  respect  to  the  first  assignment  of  error,  is  it  sufficient  to  say 
that,  although  the  evidence  was  very  conflicting,  there  was  suffi- 
cient to  take  the  case  to  the  jury,  and  we  are  not  prepared  to  say 
that  the  verdict  was  so  flagrantly  against  the  evidence  as  to  au- 
thorize a  reversal  upon  this  ground.  Further  comment  upon  the 
evidence  would  not  be  proper  in  view  of  the  fact  that  there  wiU 
probably  be  a  retrial  of  the  case. 

During  the  examination  of  appellee,  she  was  permitted,  over 
the  objection  of  counsel  for  appellant,  to  state  that  her  hearing 
was  partially  destroyed  as  a  result  of  the  injuries  she  sustained. 
The  point  is  made  that  this  evidence  was  incompetent  because 
outside  of,  or  at  least  not  embraced  by,  the  injuries  described  in 
the  petition.  The  averments  of  the  petition  describing  the  in- 
juries received  by  appellee  covered  every  part  of  her  person,  in- 
cluding her  head ;  and  the  argument  is  made  that,  under  the  al- 
legation that  her  head  was  injured,  appellee  had  the  right  to  re- 
cover for  injury  not  only  to  the  head  strictly  speaking,  but  to 
any  of  the  organs  of  sense  located  in  the  head,  as  to  illustrate, 
seeing  or  hearing.  A  charge  that  a  person  has  received  injuries 
on  or  about  the  head  will  ordinarily  only  convey  notice  to  the  ad- 
verse party  that  a  recovery  will  be  sought  for  injuries  to  the 
head  as  that  part  of  the  body  is  ordinarily  understood  in  speak- 
ing of  it.  The  sense  of  hearing,  as  well  as  the  sense  of  sight,  is 
located  in  the  head;  but,  if  a  person  should  say  that  his  head  was 
injured,  it  would  scarcely  convey  information  that  his  hearing 
was  diminished  or  his  eyesight  impaired.  The  purpose  of  a  plead- 
ing is  to  give  notice  to  the  adverse  party  of  the  grounds  upon 
which  a  recovery  will  be  sought  against  him,  and  in  personal  in- 
jury cases  the  plaintiff  should  so  describe  his  injuries  as  that  the 
defendant,  from  an  inspection  of  the  pleading,  may  have  reason- 
able notice  of  the  injuries  for  which  a  recovery  will  be  sought, 
and  thus  be  prepared  to  meet  the  evidence  tendered  by  the  plain- 
tiff in  support  of  his  pleading.  It  is  true  that,  if  the  pleading  is 
indefinite  or  obscure,  the  defendant  may  move  the  court  to  re- 
quire the  plaintiff  to  make  the  allegations  more  specific;  but  the 
duty  of  preparing  the  petition  in  such  a  manner  that  it  will  in- 
form the  defendant  with  reasonable  certainty  concerning  the  in- 
juries received  is  upon  the  plaintiff.   The  pleader  is  supposed  to 
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be  informed  with  reference  to  the  injury  his  client  has  sustained^ 
or,  at  any  rate,  he  can  readily  obtain  this  information ;  and  so  it 
would  seem  that  justice  to  the  adverse  party  requires  that  the  pe- 
tition in  cases  of  personal  injury  should  set  out  Ajrith  reasonable 
certainty  the  particular  injuries  received.  We  do  not  hold  that  it 
is  necessary  to  specify  with  minute  particularity  all  the  injuries 
for  which  a  recovery  will  be  asked,  but  only  that  the  petition  shall 
give  to  the  defendant  reasonable  information  touching  the  in- 
juries complained  of  for  which  damages  will  be  sought  and  con- 
cerning which  evidence  will  be  offered.  In  many  cases  remote 
or  consequential  injures  may  follow  from  the  direct  blow  or 
wound  received  and  be  directly  traceable  to  it,  and  yet  it  could 
not  be  said  that  they  were  the  natural  or  probable  result  of  the 
injury.  To  illustrate,  rheumatism  might  follow  an  injury  to  the 
leg,  and  as  a  consequence  of  the  injury;  but  we  should  say  that, 
if  it  was  sought  to  recover  damages  on  account  of  the  rheumatism, 
the  pleader  should  specify  it.  And  so  loss  of  memory  might  result 
from  an  injury  to  the  head,  but  it  could  not  well  be  said  that  this 
misfortune  was  a  reasonable  or  natural  sequence  of  the  injury.  In 
short,  without  attempting,  except  in  this  general  way,  to  formulate 
any  rule,  we  may  say  the  plaintiff  can  introduce  evidence  con- 
cerning and  recover  damages  not  only  for  the  specific  injury 
complained  of,  but  for  such  other  injuries  as  might  reasonably 
and  naturally  be  presumed  to  result  from  it  without  pointing  out 
such  injuries;  but,  unless  the  resultant  injuries  are  such  as  would 
reasonably  and  naturally  be  presumed  to  follow  the  injury  speci- 
fied, a  recovery  cannot  be  had  for  them. 

Although  there  is  a  wide  difference  in  the  opinions  of  the  courts 
of  last  resort  touching  the  question  under  consideration,  the 
views  we  have  presented  are  in  accord  with  the  rulings  of  this 
court  upon  similar  questions  as  found  in  Louisville  Railway  Co.  v. 
EUerhorst,  110  S.  W.  823,  L.  &  N.  R.  R.  Co.  z/.  Roney,  108  S. 
W.  343,  and  L.  &  N.  R.  R.  Co.  v,  Richmond,  67  S.  W.  25.  And, 
also,  in  Atchison  Ry.  Co.  v,  Willey,  57  Kan.  764,  48  Pac.  25; 
Montgomery  v.  Lansing  City  R.  Co.,  103  Mich.  46,  61  N.  W.  543, 
29  L.  R.  A,  287. 

It  should  further  be  said,  as  illustrated  in  the  cases  mentioned, 
that  "where  specific  injuries  are  sued  for,  any  external  symptoms 
which  are  evidence  of  the  injury  may  properly  be  admitted,  for 
it  is  only  by  the  external  symptoms  that  an  internal  injury  may 
be  judged" ;  but,  when  evidence  is  offered  to  show  that  injuries 
described  in  the  petition  have  manifested  themselves  in  symptoms 
not  described  in  the  pleading,  the  court  should  instruct  the  jury 
that  the  testimony  relating  to  the  symptoms  not  pointed  out  is 
admitted  only  as  evidence  of  the  injuries  described.  It  follows 
from  this  that  the  court  should  have  excluded  the  evidence  offered 
to  show  that  appellee's  hearing  was  impaired ;  or,  if  it  was  per- 
mitted to  be  introduced,  should  have  instructed  the  jury  that  the 
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testimony  concerning  her  hearing  was  only  admitted  for  the  pur- 
pose of  showing  the  extent  of  the  injury  to  her  head,  and  not  as  a 
cause  for  which  damages  could  be  allowed. 

In  permitting  the  rules  of  the  company  regulating  and  govern- 
ing its  employees  in  the  operation  and  control  of  cars  to  be  read 
to  the  jury,  over  the  objection  of  appellants,  the  court  in  our 
opinion  erred.  The  care  employees  of  companies  must  exercise 
in  the  oi>eration  of  cars,  so  far  as  the  general  public  is  concerned, 
is  to  be  determined  by  the  principles  of  law,  and  not  by  the  rules 
adopted  by  the  company  for  the  guidance  of  its  employees.  The 
measure  of  the  company's  duty  to  appellee  was  not  to  be  judged 
by  any  rule  of  the  company,  but  by  the  rules  established  by  this 
court,  in  the  absence  of  a  statute,  regulating  the  care  that  the 
persons  in  charge  of  a  car  must  exercise  to  prevent  injury  to  pas- 
sengers or  persons  upon  the  street.  If  the  rules  adopted  by  the 
company  imposed  a  less  degree  of  care  upon  employees  than  the 
law  exacted,  the  company  could  not  shield  itself  from  liability 
upon  the  ground  that  the  rules  it  established  were  being  obeyed 
when  the  accident  complained  of  occurred;  and  so,  if  the  rules 
of  the  company  imposed  a  higher  degree  of  care  than  the  law  de 
manded,  the  measure  of  the  company's  responsibility  would  be 
tested,  not  by  its  rules,  but  by  the  law.  The  appellee  did  not,  so 
far  as  this  record  shows,  know  anything  about  the  rules  of  the 
company.  So  far  as  she  was  concerned,  it  was  wholly  immaterial 
whether  any  rules  had  been  adopted  or  not.  Not  being  in  the  serv- 
ice of  the  company,  she  had  no  right  and  was  under  no  duty  to  de- 
pend upon  the  rules  for  protection.  C.  &  O.  Ry.  Co.  v.  Barnes 
(Ky.)  117  S.  W.  261.  Whether  the  employees  violated  or  ob- 
served them  did  not  in  any  wise  affect  or  change  the  liability  of 
the  company,  or  lessen  or  increase  its  duty  or  responsibility  to 
appellee.  Nor  did  their  observance  or  nonobservance  of  the  rules 
relieve  appellee  of  the  duty  she  was  under  to  exercise  care  for  her 
ovm  safety.  It  would  therefore  seem  clear  that  the  rules  had  no 
place  in  the  case.  They  did  not  explain  or  illustrate  any  phase 
that  was  relevant  or  pertinent  to  the  issue  being  tried.  Fonda  v, 
St.  Paul  City  R.  Co.,  71  Minn.  438,  74  N.  W.  166,  70  Am.  St. 
Rep.  341 ;  Alabama  Great  Southern  R.  Co.  v,  Clark,  136  Ala.  450, 
34  South.  917. 

The  next  error  complained  of  is  in  respect  to  the  giving  and  re- 
fusing of  instructions.  The  instructions  given  did  not  conform 
to  those  directed  to  be  given  in  this  class  of  cases  in  Louisville 
Ry.  Co.  ^^  Gaar  (Ky.)  112  S.  W.  1130,  £tnd  Louisville  Ry.  Co. 
V,  Byer's  Adm'x  (Ky.)  113  S.  W.  463,  and  for  this  reason  are 
open  to  the  objections  urged  against  them.  The  defense  of  the 
company  was  that  appellee  came  upon  the  track  of  the  interurban 
car  so  suddenly  and  so  close  to  the  approaching  car  that  it  was  im- 
possible for  the  motorman  to  stop  the  car  or  slacken  its  speed  in 
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time  to  avoid  striking  her,  and  that  she  was  thrown  in  front  of 
the  other  car  too  near  to  it  to  prevent  injury.  The  trial  court 
gave  the  usual  instructions  as  to  the  care  necessary  to  be  exercised 
by  the  operators  of  the  cars,  as  well  as  the  appellee,  and  also  one 
defining  correctly  the  "contributory  negligence"  upon  the  part 
of  appellee  that  would  defeat  ^  recovery,  but  declined  to  give  an 
instruction  presenting  the  view  that  if  appellee,  after  she  saw  the 
car  approaching,  undertook  to  cross  the  track  so  close  to  the  car 
that  the  motorman  in  charge  of  it  could  not  by  the  exercise  of 
ordinary  care  and  the  means  of  his  command  stop  the  car  or  check 
its  speed  in  time  to  avoid  striking  the  plaintiff,  they  should  find 
for  the  defendant.  The  facts  of  this  case  are  almost  identical  with 
the  facts  of  the  Byer  Case,  and  the  court  should  have  given  an 
instruction  similar  to  that  approved  in  the  Byer  Case;  in  other 
words,  the  court  should  have  told  the  jury  that :  "If  they  believed 
from  the  evidence  that  plaintiff,  after  she  saw  the  interurban  car 
approaching,  undertook  to  cross  the  track  in  front  of  it,  and  so 
dose  to  the  front  end  of  the  approaching  car  that  the  motorman 
in  charge  of  the  same  could  not,  after  discovering  her  peril,  by 
the  exercise  of  ordinary  care  and  the  means  at  his  command,  stop 
the  car  or  check  its  speed  in  time  to  avoid  striking  her,  and  further 
believe  from  the  evidence  that  the  plaintiff,  after  being  struck  by 
said  car,  fell  in  front  of  the  other  car,  so  close  to  the  same  that 
the  motorman  in  charge  of  said  car  could  not  by  the  exercise  of 
ordinary  care  and  the  means  at  his  command  prevent  striking  or 
running  upon  the  plaintiff,  then  the  law  is  for  both  of  the  defend- 
ants, and  the  jury  should  so  find,  unless  they  believe  from  the  evi- 
dence that  the  inability,  if  any,  of  the  motorman  in  charge  of 
either  of  the  cars  to  stop  the  cars,  was  due  to  the  unusual,  or  dan- 
gerous, or  reckless  speed  at  which  said  cars,  or  either  of  them, 
were  running  at  the  time."  And  so,  the  other  instructions  should 
be  modified  to  conform  to  the  views  expressed  in  the  Gaar  Case. 
The  judgment  is  reversed,  with  directions  for  a  new  trial  in 

conformity  with  this  opinion. 
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(Court  of  Appeals  of  Kentucky,  Oct.  13,  1909.) 
[121  S.  W.  Rep.  663.] 

Street  Railroads — Collision  with  Vehicle — Negligence.*— A  motor- 
man  who  sees  a  standing  vehicle  close  to  the  track,  and  who  knows 
that  the  only  person  in  the  vehicle  is  a  boy  not  old  enough  to  appre- 
ciate the  danger,  must  stop  the  car  until  the  vehicle  is  moved  to  a 
place  of  safety;  and,  where  he  attempts  to  pass,  the  street  railroad 
company  will  not  be  relieved  from  liability  for  injuries  to  the  boy  be- 
cause the  horse  attached  to  the  vehicle  by  a  slight  movement  throws 
the  wagon  in  such  a  position  that  t^e  rear  of  the  car  strikes  it. 

Street  Railroads — Collision  with  Vehicle — Negligence. — Where  a 
standing  vehicle  is  so  close  to  the  street  car  track  that  the  slightest 
movement  of  the  horse  attached  to  it  will  bring  it  in  contact  with  a 
car,  and  this  fact  is  known  or  by  ordinary  care  should  be  known  ta 
the  motorman,  that  a  part  of  the  car  passes  in  safety  will  not  ex- 
cuse the  company  if  another  part  of  the  car  strikes  it,  and  causes  in- 
jury to  person  or  property. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  First  Division. 
"To  be  officially  reported." 

Action  by  Arthur  Flannery,  by  his  guardian,  against  the  Louis- 
ville Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.   Affirmed. 

Pairleigh,  Straus  &  Fairleigh,  Fred  Forcht,  Jr.,  and  Howard 
B.  Lee,  for  appellant. 
R.  L.  Page,  for  appellee. 

Carroll,  J.  The  father  of  Arthur  Flannery  drove  his  wagon 
in  front  of  a  fruit  store  on  Jefferson  street,  and  left  it  standing  as 
close  to  the  sidewalk  and  as  far  from  the  street  car  track  in  the 
middle  of  the  street  as  he  could,  considering  the  position  of  other 
vehicles  that  were  in  front  of  the  store.  He  got  out  of  the  wagon 
to  go  into  the  store,  and  left  his  son  Arthur,  a  little  boy  about 
eight  years  old,  as  the  only  occupant  of  the  wagon.  Almost  im- 
mediately after  Flannery  left  the  wagon,  or  at  least  in  a  minute 
or  so,  a  street  car  going  east  on  Jefferson  street  came  up  to  the 
place  the  wagon  was  standing.  The  motorman  saw  the  nearness 
of  the  wagon  to  the  track  as  he  approached  it,  and  was  running 
at  slow  speed.  When  in  a  few' feet  of  the  wagon,  he  stopped  the 
car,  apprehensive  that  it  would  not  pass  the  wagon  without  strik- 
ing it,  and  asked  Arthur  Flannery  to  move  the  wagon,  but  the 
little  boy  did  not  pay  any  attention  to  the  request,  and  the  motor- 

*See  foot-note  of  preceding  case. 
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man,  concluding  that  he  could  pass  in  safety,  started  the  car.  The 
front  step  of  the  car  passed  the  wagon  without  striking  it,  but  the 
rear  step  hit  one  of  the  wagon  wheels,  the  collision  throwing  the 
litde  boy  out  of  the  wagon,  injuring  him  severely  and  perma- 
nently. The  evidence  shows  that  after  the  front  of  the  car  passed 
the  wagon,  missing  it  by  two  or  three  inches,  the  horse  slightly 
moved  his  position,  and  this  caused  one  of  the  wheels  of  the 
wagon  to  come  in  contact  with  the  car. 

The  only  error  assigned  is  the  failure  of  the  trial  court  to  give 
the  following  instruction :  "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  wagon  in  question  was  a 
sufficient  distance  from  the  track  for  the  defendant's  car  to  pass 
the  same  in  safety,  and  that  the  front  part  and  step  of  said  car  did 
pass  said  wagon  in  safety,  and  that  afterwards,  and  while  said  car 
was  passing  said  wagon,  said  wagon  changed  its  position  by  reason 
of  the  horse  moving  or  otherwise,  and  thus  brought  said  wagon 
so  close  to  said  car  that  the  rear  of  the  car  collided  with  said 
wagon,  then  the  law  is  for  the  defendant,  and  the  jury  should  so 
find."  This  instruction  was  in  effect  a  peremptory  direction  to 
find  for  the  railway  company,  and,  if  it  should  have  been  given,  it 
is  manifest  that  the  failure  to  do  so  was  prejudicial  error.  *  But 
in  our  opimon  the  court  did  not  under  the  facts  of  this  case  com- 
mit error  in  refusing  the  instruction. 

The  motorman  saw  the  little  boy  in  the  wagon  before  attempt- 
ing to  pass  it.  He  knew,  or  must  have  known,  that  the  boy  was 
not  old  enough  to  appreciate  or  understand  that  he  was  in  any 
danger,  and  that  his  tender  years  made  him  indifferent  to  his  re- 
quest to  move  the  wagon  out  of  the  way.  He  also  knew  that  the 
boy  was  the  only  occupant  of  the  wagon,  and  further  knew  that 
the  closeness  of  the  wagon  to  the  track  made  it  doubtful  if  the  car 
would  pass  without  striking  it.  With  full  knowledge  of  all  these 
facts,  it  was  the  duty  of  the  motorman  under  the  circumstances 
to  have  stopped  his  car  until  the  wagon  was  moved  to  a  place  of 
safety.  H  the  wagon  had  been  so  far  from  the  track  that  the  car 
could  have  passed  it  with  reasonable  safety,  or,  in  other  words,  so 
far  that  an  ordinary  or  slight  movement  of  the  horse  would  not 
have  thrown  it  in  contact  with  the  car,  aind,  after  the  front  of  the 
car  had  passed  the  wagon,  the  rear  of  the  car  collided  with  it  on 
account  of  the  negligence  of  the  driver  of  the  wagon  or  the  rest- 
lessness of  the  horse,  the  instruction  offered  would  have  been  ap- 
propriate. But,  when  a  motorman  sees  a  vehicle  so  close  to  the 
track  that  it  appears  to  him  doubtful  if  it  can  be  passed  in  safety, 
the  company  will  not  be  excused  because  the  horse  attached  to 
the  vehicle  by  a  slight  movement  throws  the  wagon  in  such  a 
position  that  the  car  will  strike  it.  Here  we  have  a  case  where 
the  motorman  had  full  notice  of  the  dangerous  proximity  of  the 
wagon  to  the  track,  and  evidently  believed  when  he  stopped  his 
car  and  asked  the  little  boy  to  move  the  wagon  that  it  would  be 
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dangerous  to  attempt  to  pass  it.  In  attempting  under  these  cir- 
cumstances to  pass  the  wagon  the  motorman  assumed  the  risk  of 
passing  it  in  safety.  Having  taken  the  risk  and  lost,  the  company 
must  pay  the  penalty  for  his  negligence.  To  say  that  under  a 
state  of  facts  like  those  proven  in  this  case  the  company  should  be 
absolved  from  liability  would  be,  in  effect,  holding  that,  however 
perilous  the  situation  of  the  occupant  of  a  vehicle  upon  a  street, 
the  persons  in  c)iarge  of  a  car  may  take  the  chance  of  not  injuring 
him  and  be  free  from  liability  if  the  vehicle  from  any  cause  be 
moved  a  few  inches  so  as  to  come  in  contact  with  the  car.  This 
is  not  the  law.  When  a  vehicle  is  so  close  to  the  car  track  that 
the  slightest  movement  of  the  horse  attached  to  it  will  bring  it  in 
contact  with  the  car,  and  this  fact  is  known  or  in  the  exercise  of 
ordinary  care  should  be  known  to  the  motorman,  the  mere  fact 
that  a  part  of  the  car  passes  it  in  safety  will  not  excuse  the  com- 
pany if  another  part  of  the  car  strikes  it,  and  causes  injury  or 
loss  to  person  or  property.  When  confronted  by  a  situation  like 
this,  the  motorman  should  stop  his  car  until  the  vehicle  is  moved 
to  a  place  of  safety. 

There  is  no  conflict  in  this  view  of  the  law  and  that  expressed 
in  th6  cases  of  the  Louisville  Railway  Company  v.  Meglemery,  78 
S.  W.  217,  25  Ky.  Law  Rep.  1587;  Lexington  Railway  Company 
V.  Woodward,  106  S.  W.  853,  32  Ky.  Law  Rep.  653 ;  Lexington 
Railway  Company  v.  Van  Laden,  107  S.  W.  740,  32  Ky,  Law  Rep. 
1047;  Louisville  Railway  Company  v.  Gaar  (Ky.)  112  S.  W. 
1130;  Goldstein's  AdmV  v.  Louisville  Railway  Company  (Ky.) 
115  S.  W.  194.  In  the  cases  mentioned  the  court  held  that  the  in- 
struction approved  not  only  presented  the  railway  company's  the- 
ory of  the  case,  but  contained  a  correct  exposition  of  the  law. 
The  instruction  offered  in  this  case,  while  based  on  facts  sufficient 
to  authorize  it,  and  doubtless  stating  the  company's  defense,  does 
not  properly  present  the  law  of  the  case  as  we  understand  it.  An 
instruction  should  not  only  be  based  on  the  facts  developed  by  the 
evidence,  but  contain  a  correct  statement  of  the  principles  of  law 
applicable  to  the  facts.  In  each  of  the  cases  mentioned  the  exon- 
eration of  the  company  from  liability  depended  upon  the  fact 
that  the  motorman  was  exercising  ordinary  care  to  prevent  the  ac- 
cident, and  that  it  was  caused  by  the  negligence  of  the  injured 
party.  Here  the  motorman  was  not  exercising  ordinary  care,  nor 
was  there  any  fault  upon  the  part  of  the  injured  boy.  Indeed,  we 
might  well  say  under  all  the  circumstances  that  the  accident  was 
due  to  the  inexcusable  negligence  of  the  motorman. 

Wherefore  the  judgment  of  the  lower  court  is  affirmed. 
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(Court  of  Appeals  cf  Kentucky,  May  20,  1909.) 
[119  S.  W.  Rep.  206.] 

Railroads — Operation — ^Accidents  at  Crossings — Precautions  as  to 
Persons  Near  Crossing.* — Those  in  charge  of  a  railroad  engine  are 
not  bound  to  take  notice  of  the  conduct  or  fright  of  a  horse  on  a  par- 
allel highway,  or  to  stop  or  slacken  the  speed  of  the  train  to  avoid  a 
possible  collision,  unless  the  horse  is  so  close  to  the  railway  that  the 
engine  operatives  can  by  the  exercise  of  ordinary  care,  discover  that 
the  horse  is  frightened,  and  the  attitude  of  the  horse  or  the  immediate 
conditions  are  such  as  to  lead  a  person  of  reasonable  prudence  to  be- 
lieve there  is  danger  of  a  collision. 

Railroad — Operation — ^Accidents  at  Crossings — Signals  from 
Trains.t — Under  the  statute  requiring  all  trains  to  give  the  statutory 
signals  of  their  approach  to  a  grade  crossing,  the  failure  to  give  such 
signals  is  actionable  negligence,  for  which  one  injured  in  consequence 
thereof  may  recover. 

Railroads — Operation — Accidents  at  Crossings — Contributory  Negli- 
gence.}— While  travelers  on  a  public  highway  crossing  a  railroad  may 
rely  for  protection  on  the  statutory  signals  required  to  be  given  by 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
those  in  charge  of  trains  or  cars  to  notice  teams  and  riding  horses 
near  track  and  stop  trains  or  cars  if  such  animals  appear  to  be  fright- 
ened and  in  danger  of  colliding  with  the  trains  or  street  cars,  see 
South  Covington,  etc.,  Ry.  Co.  v.  Cleveland  (Ky.),  26  R.  R.  R.  143,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  143  (duty  of  motorman  to  slacken  speed 
of  car,  or  to  stop  it,  upon  seeing  that  frightened  horses  is  likely  to 
back  buggy  upon  track):  Doran  z/.  Cedar  Rapids,  etc.,  Co.  (Iowa),  3 
R.  R.  R.  929,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  929  (duty  of  motorman  to 
exercise  care  to  discover  plaintiff's  peril);  Cameron  v.  Jersey  City, 
etc..  Ry.  Co.  (N.  J.),  11  R.  R.  R.  226,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
226  (motorman's  duty  upon  seeing  that  horse  is  frightened  by  car); 
Kentucky  &  I.  Bridge  Co.'s  Receivers  v,  Montgomery  (Ky.),  2  R.  R. 
R.  405,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  405  (negligence  of  trainmen  after 
discovering  plaintiffs  peril  where  his  horse  was  frightened  on  toll 
bridge);  Danville,  etc.,  Co.  v.  Hodnett  (Va.),  7  R.  R.  R.  170,  30  Am. 
&  Eng.  R.  Cas.,  N.  S.,  170  (duty  of  motorman  after  discovering  that 
horse  is  frightened  at  approaching  car);  O'Brien  v.  Blue  Hill  St.  Ry. 
Co.  (Mass.),  14  R.  R.  R.  806,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  806  (care 
required  in  running  train  parallel  with  and  near  highway);  Alabama 
Great  Southern  R.  Co.  v.  Fulton  (Ala.),  20  R.  R.  R.  311,  43  Am.  &  Eng. 
R.  Cas.,  N.  S.,  311  (care  required  of  trainmen  after  discovering  that 
team  is  frightened. 

tSee  last  foot-note  of  Holland  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
33  R.  R.  R.  264,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  264. 

tSee  second  paragraph  of  first  foot-note  of  Chesapeake  &  O.  Ry. 
Co.  V.  Hairs  Adm'r  (Va.),  32  R.  R.  R.  638,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  638. 
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trains,  failure  to  give  the  signals  does  not  relieve  the  travelers  from 
the  duty  of  exercising  ordinary  care  for  their  own  safety. 

Negligence — Contributory  Negligence — Questions  for  Jury.— The 
question  of  contributory  negligence  is  generally  for  the  jury. 

Negligence — ^What  Constitu!tes.§ — To  constitute  actionable  negli- 
gence, there  must  be  negligence,  and  injury  resulting  as  a.  proximate 
cause  of  it. 

Railroads — Operation — Accidents  at  Crossings — Evidence.— Evi- 
dence held  insufficient  to  show  that  the  failure  of  defendant  railroad 
to  give  the  statutory  signals  at  a  crossing  caused  plaintiffs  horse  to 
run  away  and  injure  him  through  a  collision  with  the  train. 

Hobson  and  Nunn,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Franklin  County. 
"To  be  officially  reported." 

Action  by  South  Conway  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Ira  Julian,  for  appellant. 

Benjamin  D.  Warfield  and  McQuown  &  Beckham,  for  appellee. 

Carroll,  J.  The  appellant,  South  Conway,  a  boy  about  11 
years  old,  brought  this  action  against  the  appellee  railroad  com- 
pany to  recover  damages  for  injuries  received  in  a  collision  be- 
tween a  horse  he  was  riding  and  one  of  the  trains  which  was 
going  east.  Upon  conclusion  of  the  evidence  for  the  plaintiff  the 
jury,  under  the  direction  of  the  court,  returned  a  verdict  in  favor 
of  the  defendant  company,  so  that  the  only  question  before  us  is 
whether  or  not  there  was  sufficient  evidence  introduced  on  behalf 
of  the  plaintiff  to  take  the  case  to  the  jury. 

The  negligence  complained  of  in  the  petition  as  amended  con- 
sisted in  the  failure  of  the  train  with  which  Conway's  horse  col- 
lided to  give  at  the  usual  point,  which  was  some  distance  west  of 
the  place  the  accident  occurred,  the  statutory  signals  of  its  ap- 
proach to  a  grade  crossing,  and  the  failure  of  the  engineer  in 
charge  of  the  train  to  exercise  ordinary  care  to  prevent  injury 
after  the  peril  of  Conway  was  discovered.  The  substantial  facts 
shown  by  the  evidence  introduced  for  the  plaintiff  are  these: 
South  Conway,  an  intelligent  boy,  lived  with  his  father  in  a  house 
situated  on  the  north  side  of  the  railroad  track  a  few  yards  from 
the  point  where  a  public  road  that  runs  east  and  west  crosses  the 
railroad  at  grade.  On  the  south  side  of  the  railroad  there  is  a 
road  that  intersects  the  county  road  a  short  distance  south  of  the 
crossing,  and  runs  west  from  the  county  road  parallel  with  the 
railroad  and  a  few  feet  distant   from  it  for  some  200  yards,  and 


§See  first  foot-note  of  Williams  v.  Atlantic  Coast  Line  R.  Co.  (Fla.), 
33  R.  R.  R.  158,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  158. 
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then  goes  down  an  embankment  into  a  creek.  On  the  day  of  the 
accident  young  Conway,  desiring  to  water  one  of  his  father's 
horses,  rode  it  across  the  railroad,  and  thence  on  the  road  parallel 
with  the  railroad  to  the  creek.  When  he  had  watered  the  horse, 
and  was  on  his  way  back  home,  riding  along  the  road  that  runs 
by  the  side  of  the  railroad,  and  at  a  point  about  75  yards  west  of 
the  crossing,  a  freight  train,  going  at  a  high  rate  of  speed  in  the 
same  direction  that  Conway  was  riding,  came  up  behind  him  and 
frightened  the  horse,  causing  him  to  run  off.  The  horse  ran  to- 
warcfe  the  crossing,  and  reached  it  about  the  time  that  the  engine 
did,  and  was  struck  by  some  part  of  the  train ;  the  collision  throw- 
ing Conway  off  and  breaking  his  arm.  Conway  had  frequently 
ridden  this  horse  to  water  along  the  same  road,  and  had  often  met 
trains  about  the  same  place,  but  the  horse  had  never  before  be- 
come frightened  by  them. 

The  law  in  respect  to  the  duty  of  trainmen  when  they  come 
upon  a  frightened  horse  being  driven  or  ridden  on  a  parallel  road 
is  well  stated  in  L.  &  N.  R.  Co.  v.  Smith,  107  Ky.  178,  53  S.  W. 
269.  In  that  case  the  horse  that  Smith  was  driving  on  a  road 
parallel  with  the  railroad  became  frightened  at  the  whistling  of  an 
engine,  and  ran  away,  injuring  the  driver.  The  lower  court  in- 
structed the  jury  that  they  should  find  for  Smith  if  they  believed 
the  employees  on  the  train  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  whistling  would  cause  the  horse 
to  run  off.  In  holding  this  instruction  erroneous  the  court  said : 
"The  instructions,  so  far  as  they  permit  a  recovery  for  the  whist- 
ling, by  which  the  horses  were  frightened,  if  the  employees  saw 
that  if  they  continued  to  blow  it  would  cause  the  horses  to  be 
frightened,  are  proper,  and  the  law ;  but  there  is  no  rule  of  law 
that  requires  employees  in  charge  of  an  engine  to  discover  the  con- 
dition of  a  team  or  persons  on  a  highway  running  parallel  with  the 
railroad.  *  *  *  While  it  is  not  their  duty  to  discover  such 
things,  yet  if  the  employees  do  see  the  apparent  danger,  it  then 
becomes  the  duty  of  such  employees  to  use  care  to  avert  the  in- 
jury. As  to  persons  not  on  the  railroad  the  obligation  to  observe 
care  begins  when  the  danger  is  discovered.  The  rule  that  requires 
a  lookout  duty  in  cities  and  towns  and  at  public  or  private  cross- 
ings does  not  extend  to  persons  on  a  highway  parallel  to  the  rail- 
road." In  C,  N.  O.  &  T.  P.  Ry.  Co.  v,  Bagby  (Ky.)  29  S.  W. 
320,  in  considering  a  case  very  much  like  the  one  before  us,  the 
court  said :  "It  would  therefore  seem  to  follow  that  an  engineer 
cannot  be  reasonably  expected  or  required  to  lookout  for,  or  see, 
animals  at  all  distances  on  each  side  of  a  railroad  track,  nor  give 
the  danger  signals  and  stop  the  train  to  prevent  injury  to  those 
straying,  unless  such  animal  is  actually  on  the  track,  or  else  so 
near  or  in  such  attitude  as  would  induce  a  person  of  ordinary  care 
and  prudence  to  believe  there  was  danger  of  a  collision.  In  this 
case  the  engineer  did  not  discover  appellee's  horse  until  the  train 
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was  too  near  to  the  private  crossing  to  be  checked  in  time  to  pre- 
vent the  collision.  *  *  *  Conceding  the  horse  might  have  been 
seen  by  the  engineer  at  any  point  between  appellee's  gate  and  the 
crossing,  still  he  was  not  required  to  stop  the  train  unless  he  had 
reasonable  grounds  to  believe  the  horse  would  be  permitted  by  its 
owner  to  go  upon  the  track  in  front  of  the  train.  It  seems  to  us 
the  engineer  was  not  in  this  case  guilty  of  actionable  negligence, 
for  it  does  not  appear  that  he  saw  the  horse,  or  had  reasonable 
grounds  to  believe  it  would  go  upon  the  track  in  front  of  the  train 
until  it  was  about  to  jump  on  it."  In  L.  &  N.  R.  Co.  v,  Bowen 
(Ky.)  39  S.  W.  31,  the  court,  in  considering  a  life  question,  said: 
*'It  would  therefore  seem  to  follow  that  an  engineer  cannot  be 
reasonably  expected  or  required  to  look  out  for,  or  to  see,  animals 
at  all  distances  on  each  side  of  the  railway  track,  nor  to  give  the 
danger  signal  and  stop  the  train  to  prevent  injury  to  those  stray- 
ing, unless  such  animal  be  actually  on  the  track,  or  else  so  near  or 
in  such  attitude  as  would  induce  a  person  of  ordinary  care  and 
prudence  to  believe  that  there  was  danger  of  a  collision."  To  the 
same  effect,  Kean  v.  Chenault,  41  S.  W.  24;  C.  &  O.  Ry.  Co.  v. 
Pace  (Ky.)  106  S.  W.  1176;  L.  &  N.  R.  Co.  v,  McCandless,  123 
Ky.  121,  93  S.  W.  1041. 

The  rule  to  be  adduced  form  these  cases  in  that  the  persons  in 
charge  of  an  engine  are  not  under  any  duty  to  take  notice  of  the 
conduct  or  fright  of  a  horse  on  a  parallel  highway,  or  to  stop  or 
slacken  the  speed  of  the  train  to  avoid  a  possible  collision,  unless 
it  is  so  close  to  the  railroad  that  the  persons  in  charge  of  the  en- 
gine could  by  the  exercise  of  ordinary  care  discover  that  the  horse 
is  frightened,  and  the  attitude  of  the  horse  or  the  immediate  con- 
ditions are  such  as  would  lead  a  person  of  reasonable  prudence  to 
believe  there  was  danger  of  a  collision.  The  mere  fact  that  the 
engineer  saw  Conway  riding  along  the  parallel  road  did  not  re- 
quire him  to  check  his  train,  or  sound  any  signal  of  warning,  or 
take  any  precaution  to  avert  an  injury  at  the  crossing,  unless  he 
knew,  or  by  the  exercise  of  ordinary  care  could  have  known,  that 
the  horse  was  frightened  and  running  away,  and  the  circum- 
stances were  such  as  to  induce  a  person  of  reasonable  prudence  to 
believe  that  he  would  attempt  to  cross  the  track  in  front  of  the 
train  or  come  in  contact  with  it  at  the  crossing.  But  we  do  not 
find  in  the  record  any  evidence  or  circumstance  that  would  justify 
us  in  saying  that  the  engineer  was  negligent  in  failing  to  take  any 
action  to  avoid  a  collision  with  Conway.  If  we  should  assume-— 
and  it  would  be  a  mere  assumption — that  the  engineer  saw,  or  in 
the  exercise  of  reasonable  care  should  have  seen,  the  fright  of  the 
horse,  there  is  a  total  failure  to  show  any  fact  or  circumstance 
from  which  it  could  be  reasonably  inferred  that  by  the  exercise  of 
ordinary  care,  or  any  degree  of  care,  the  engine  could  have  been 
stopped  or  the  speed  of  the  train  slackened  so  as  to  have  avoided 
the  collision  after  the  fright  of  the  horse  was,  or  should  have  been, 
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discovered.  It  is  therefore  manifest  that,  so  far  as  this  charge  oi 
negligence  is  concerned,  it  was  not  supported  by  sufficient  evidence 
to  warrant  a  submission  of  the  case  to  the  jury. 

The  next  question  is :  Was  the  injury  due  to  the  failure  to  give 
the  crossing  signals  ?  It  is  by  statute  made  the  duty  of  all  trains 
to  give  the  statutory  signals  of  their  approach  to  a  grade  crossing, 
and  the  failure  to  give  these  signals  is  actionable  negligence  for 
which  a  recovery  may  be  had  by  any  person  injured  by  a  breach 
of  duty  in  this  respect.  It  is  also  true  that  travelers  upon  a  public 
highway  that  crosses  a  railroad  have  the  right  to  rely  upon  these 
signals  for  protection,  although  the  failure  to  give  the  signals 
does  not  relieve  the  traveler  from  the  duty  of  exercising  ordinary 
care  for  his  own  safety ;  for,  if  by  the  exercise  of  ordinary  care  a 
traveler  could  see  or  hear  an  approaching  train,  he  will  be  guilty 
of  such  contributory  negligence  as  would  defeat  a  recovery  if  he 
goes  upon  the  crossing  and  receives  an  injury,  although  the  signals 
were  not  given.  Generally,,  the  question  of  contributory  negli- 
gence is  for  the  jury,  but  a  state  of  facts  might  be  presented  that 
would  authorize  the  court  to  take  the  case  from  the  jury.  To  il- 
lustrate: If  it  were  shown  that  by  exercising  ordinary  care  a 
traveler  could  discover  the  approach  of  a  train,  and  he  testified 
that  he  did  not  take  any  precautions  to  learn  whether  a  train  was 
coming  or  not,  or  failed  to  offer  any  evidence  upon  this  point,  he 
could  not  recover,  although  the  statutory  signals  were  not  given, 
unless  it  appeared  that  after  his  peril  was  discovered  the  persons 
in  charge  of  the  train  could,  by  the  exercise  of  ordinary  care,  have 
avoided  injuring  him.  Southern  Ry.  Co.  v,  Winchester  (Ky.) 
105  S.  W.  167;  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Champ  (Ky.)  104  S. 
W.  988.  This  rule,  however,  would  not  be  applied  if  the  traveler 
was  killed,  and  there  was  no  evidence  introduced  to  show  that  he 
failed  to  exercise  ordinary  care  for  his  own  safety.  As  said  in 
L.  &  N.  R.  Co.  V,  Clark,  105  Ky.  571,  49  S.  W.  323,  where  this 
point  was  under  consideration:  "In  this  case  plaintiff's  intestate 
is  not  here  to  testify,  and  there  is  an  absence  of  evidence  as  to 
the  care  exercised  by  him  in  attempting  to  cross  defendant's 
tfack,  but  it  cannot  be  presumed  that  deceased  recklessly  or  care- 
lessly imperiled  his  own  life,  or  entered  upon  the  track  knowing  of 
the  train's  approach.  If  the  presumption  of  negligence  arises 
from  the  mere  fact  that  deceased  was  killed  on  the  track  at  a 
place  where  he  had  a  right  to  be,  it  must  necessarily  defeat  recov- 
ery in  all  such  cases,  unless  it  appear  that  those  in  charge  of  the 
train,  after  discovering  the  dangerous  condition  of  the  parties 
injured,  could,  by  the  exercise  of  ordinary  care,  have  avoided 
inflicting  the  injury."  L.  C.  &  L.  R.  Co.  v,  Goetz,  79  Ky.  447, 
42  Am.  Rep.  227;  L.  &  N.  R.  R.  Co.  v,  Taylor  (Ky.)  104  S.  W. 
776. 

There  is  also  a  plain  elementary  principle  of  negligence  law 
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that  to  constitute  actionable  negligence  there  must  be  a  concur- 
rence of  two  things:  First,  negligence;  and,  second,  injury  re- 
sulting as  a  proximate  cause  of  it.  It  matters  not  how  negligent 
a  person  may  be,  his  negligence,  unless  the  injuries  complained 
of  were  the  proximate  result  of  it,  will  not  authorize  a  recovery  in 
damages.  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Zackary  (Ky.)  106  S.  W. 
842;  Hummer  v.  L.  &  N.  R.  Co.  (Ky.)  108S.  W.  885.  Applying 
to  the  facts  of  this  case  the  rules  of  law  that  the  traveler  must  ex- 
ercise ordinary  care  for  his  own  safety,  and  that  there  must  be 
some  casual  connection  between  the  negligent  act  and  the  injur)' 
complained  of  before  there  can  be  a  recovery,  let  us  see  what  care 
Conway  exercised,  and  if  there  is  any  evidence  conducing  to  show 
that  the  injuries  received  by  him  were  the  proximate  result  of  the 
failure  on  the  part  of  the  persons  in  charge  of  the  train  to  give  the 
crossing  signals.  Conway  had  frequently  ridden  the  horse  along 
this  road  when  trains  were  passing,  but  never  before  had  he  become 
frightened.  He  does  not  pretend  to  s^  that  if  the  signals  had  been 
given  he  would  not  have  ridden  the  horse  as  he  was  riding  him,  or 
that  he  would  have  remained  at  the  creek,  or  that  he  would  have 
ridden  his  horse  away  from  the  railroad,  or  that  he  would  have 
taken  any  precautions  whatever  for  his  safety.  The  evidence  leaves 
no  room  to  doubt  that  Conway  did  not  suspect  that  his  horse  would 
become  frightened  at  the  train,  and  consequently  he  did  not  feel 
it  incumbent  or  necessary  to  take  any  care  to  look  out  for  trains. 
For  some  unexplained  reason  the  passing  train,  although  operated 
in  the  usual  way  and  making  only  the  customary  noises,  fright- 
ened the  horse,  but  this  would  as  surely  have  happened  if  the 
crossing  signals  had  been  given.  It  was  not  the  failure  to  give 
the  crossing  signals  that  caused  the  horse  to  run  off,  or  that  re- 
sulted in  the  injury  to  Conway.  Both  of  these  things  were  due 
to  the  fact  that  the  horse  became  frightened  at  the  passing  train. 
To  hold  that  the  failure  to  give  the  crossing  signals  was  the  prox- 
imate cause  of  the  accident,  we  would  be  obliged  to  infer,  with- 
out any  evidence  whatever  to  support  the  inference,  that  if  the 
signals  had  been  given,  Conway  would  have  remained  at  the  creek, 
or  have  avoided  the  road  he  was  accustomed  to  go  over,  or  have 
taken  other  precautions  to  prevent  his  horse  from  becoming 
frightened.  These  inferences,  in  addition  to  having  no  founda- 
tion in  fact,  would  be  contradicted  by  the  reasonable  inferences 
that  may  be  drawn  from  the  evidence  of  Conway  tending  to  show 
that,  if  he  had  known  that  the  train  was  coming,  he  would  have 
ridden  his  horse  along  the  road  as  he  had  done  many  times  before. 
If  there  was  any  evidence  even  tending  to  show  that  Conway 
would  have  remained  at  the  creek,  or  not  have  ridden  his  horse 
along  the  parallel  road,  or  that  he  would  have  taken  any  precau- 
tions for  his  safety,  if  the  train  had  sounded  the  crossing  signals, 
a  very  different  question  would  be  presented.    The  mere  circum- 
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Stance  that  the  collision  occurred  at  the  crossing  did  not  in  any 
wise  strengthen  Conway's  case.  If  the  collision  had  occurred 
35  feet  from  the  crossing,  or  if  the  horse  in  his  fright  Had  run 
into  a  tree  or  fence  or  over  an  embankment,  the  case  for  Conway 
would  be  the  same,  because  if  the  negligence  of  the  company  in 
failing  to  whistle  caused  the  horse  to  become  frightened  and  run 
away,  it  was  not  important  or  material  how  or  in  what  manner 
Conway  was  injured  by  the  horse.  So  that,  looking  at  the  ques- 
tion from  any  standpoint,  it  was  necessary  to  connect  the  fright 
of  the  horse  with  the  failure  to  whistle,  and  it  is  on  this  vital 
point  that  the  case  of  Conway  fails. 

Counsel  for  appellant  relies  in  his  brief  on  a  number  of  cases 
to  sustain  Ws  contention  that  the  failure  to  give  the  crossing  sig- 
nals was  negligence  and  the  proximate  cause  of  the  injury  to 
his  client;  but,  in  our  opinion,  the  cases  cited  do  not  sustain  the 
position  taken.  In  Rupard  v.  C.  &  O.  Ry.  Co.,  88  Ky.  280,  11  S. 
W.  70,  7  L.  R.  A.  316,  Mrs  Rupard  was  injured  while  riding 
horseback  on  the  public  road  at  a  point  where  the  railroad  crossed 
the  public  road  on  an  overhead  trestle.  The  negligence  complained 
of  consisted  in  the  failure  of  the  persons  in  charge  of  the  train 
to  give  any  signals  of  its  approach  to  this  crossing ;  it  being  shown 
that,  if  the  signals  had  been  given  Mrs.  Rupard  "could,  and  would, 
have  kept  at  a  safe  distance  from  the  crossing  until  the  train 
passed  it,  whereby  the  injury  would  have  been  avoided."  The 
court  said:  "Injury  may  occur  to  the  traveler  at  the  crossing 
in  two  ways,  namely :  By  a  collision  with  him,  or  by  scaring  the 
horse  that  he  is  riding  or  driving,  whereby  he  is  injured.  It  is  the 
duty  of  the  railroad  company  in  approaching  a  crossing,  if  danger 
to  the  traveler  in  either  of  the  ways  above  mentioned  may  be 
reasonably  apprehended,  to  give  timely  notice  of  its  approach, 
in  order  that  the  traveler  may  not  only  be  -warned  not  to  come  in 
collision  with  the  train,  but  secure  himself  from  injury  by  his 
frightened  horse."  In  this  case,  however,  the  court  held  that  a 
peremptory  instruction  in  favor  of  the  railroad  company  was 
proper,  because  of  the  contributory  negligence  of  Mrs.  Rupard. 
In  Chesapeake  &  Nashville  Ry.  Co.  v.  Ogles  (Ky.)  73  S.  W.  751, 
Lula  Ogles  wds  injured  by  her  horse  becoming  frightened  at  the 
passage  of  a  train  on  a  trestle  that  crossed  the  public  road  upon 
which  she  was  traveling.  The  evidence  shows:  "That  when 
appellee  and  her  husband  had  arrived  at  within  about  60  yards 
of  the  crossing,  they  stopped  their  horse,  which  was  a  young  and 
inexperienced  animal,  and  listened  for  a  signal,  or  any  noise  that 
would  indicate  the  approach  of  a  train.  But,  hearing  none,  they 
sent  their  brother-in-law,  who  was  riding  w'th  them,  forward  to 
the  crossing  to  see  if  he  could  discover  any  evidence  of  the  ap- 
proach of  a  train.  He  informed  them  that  the  way  was  clear. 
They  then  proceeded  on  their  way,  and  while  passing  under  the 


320       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Conway  v.  Louisville  &  N.  R.  Co 

crossing  appellant's  train  of  cars  came  suddenly  from  the  south, 
running  rapidly  over  the  crossing,  making  a  loud  noise,  which  so 
frightened  their  horse  that  he  began  to  tremble,  jump,  and  make 
efforts  to  escape."  In  Illinois  Central  R.  Co.  v.  Mizell,  100  Ky. 
235,  38  S.  W.  5,  Mrs.  Mizell,  in  approaching  a  railroad  at  a  point 
where  it  was  crossed  at  grade  by  the  public  road  on  which  she 
was  riding,  listened  for  the  signal  of  the  approach  of  a  train,  but 
not  hearing  any,  proceeded  towards  the  crossing,  when  her  horse 
became  frightened  at  a  train  that  suddenly  came  in  view,  causing 
her  to  sustain  injuries  for  which  she  sought  to  recover  damages. 
Putting  the  decision  of  the  case  upon  the  ground  that  the  failure 
to  give  the  signals  induced  Mrs.  Mizell  to  approach  the  track, 
the  court  said:  "The  principal  ground  relied  upon  by  appellant 
is  that  the  alleged  negligence  in  failure  to  blow  the  whistle  was 
not  the  proximate  cause  of  the  injury;  but  if,  by  reason  of  that 
failure,  the  appellee  went  upon  the  track,  and  her  horse  was  there 
frightened  by  the  approaching  train,  the  jury,  if  they  believed 
appellee's  witnesses,  had  evidence  from  which  they  were  entitled 
to  find  that  the  negligence  was  the  proximate  cause  of  the  injur)', 
and  that  the  damage  followed  as  a  continuous  and  natural  se- 
quence from  the  negligent  act,  and  was  a  result  which  might  have 
been  foreseen  and  expected  as  the  result  of  the  conduct  com- 
plained of,  for  it  was  to  be  expected  that  passengers  on  horse- 
back might  be  traveling  along  the  highway."  These  cases  merely 
support  the  rule  .we  have  stated  that,  when  the  injury  is  traceable 
directly  to  the  negligent  act,  there  may  be  a  recovery,  but  they  do 
not  hold  that  there  can  be  a  recovery  when  there  is  no  proven  or 
presumptive  connection  between  the  negligence  and  the  injury. 

In  our  opinion  the  evidence  for  Conway  was  not  sufficient  to 
take  the  case  to  the  jury.    Wherefore  the  judgment  is  affirmed. 

HoBSON  and  Nunn,  JJ.,  dissent 
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(Supreme  Court  of  Alabama,  April  15,  1909.     Rehearing  Denied  May 

11,  1909.) 

[49  So.  Rep.  467.] 

Railroads — ^Accident  to  Trains — Actions — Pleading — Sufficiency: — In 
an  action  against  a  railroad  company  for  death  of  a  conductor  on  an< 
other  railroad  by  a  collision  at  a  grade  crossing,  a  count  alleged  de- 
fendant was  at  the  time  operating  its  line  for  the  transportation  of 
freight  and  passengers,  and,  after  stating  that  decedent  was  a  con- 
ductor on  the  other  railroad,  averred  that  defendant's  train  operated 
on  its  railroad  collided  with  the  train  or  car  on  which  decedent  was 
riding,  and  that  decedent's  death  was  proximately  caused  by  the  neg- 
ligence of  defendant's  employees,  who  were  operating  its  train,  in  the 
running  and  management  of  the  train.  Held,  that  the  count  states  a 
cause  of  action.  * 

Railroads — ^Acddent  to  Trains — Actions — Pleading — Sufficiency. — 
The  count  sufficiently  averred  that  defendant's  servants  were  acting 
within  the  scope  of  their  authority  in  operating  the  train. 

Railroads — ^Acddent  to  Trains — Actions — Pleading — Sufficiency. — In 
an  action  against  a  railroad  company  for  causing  the  death  of  a  con- 
ductor on  another  railroad  by  a  collision  at  a  grade  crossing,  a  count 
alleged  that  defendant  was  a  corporation  operating  a  railroad  for  car- 
riage of  freight,  that  decedent  was  in  the  employ  of  another  railroad 
company  whose  line  intersected  defendant's,  and,  while  the  train  upon 
which  decedent  was  employed  was  over  the  crossing  of  defendant's 
line,  defendant's  train  in  charge  of  defendant's  employee  or  employ- 
ees came  along  on  defendant's  track,  and  its  employee  or  employees 
who  were  in  charge  of  the  train  wantonly  or  intentionally  ran  its  en- 
gine into  the  train  on  which  decedent  was  and  killed  him.  Held,  that 
the  count  sufficiently  alleged  that  the  employee  or  employees  operat- 
ing the  train  were  acting  within  the  scope  of  their  authority,  though 
it  did  not  so  aver  in  so  many  words. 

Railroads — Accidents  to  Trains — ^Action — Pleading — Sufficiency. — 
The  count  sufficiently  charged  a  w^anton  or  intentional  injury. 

Pleading — Pleas — Sufficiency — Statement  of  Conclusions. — In  an  ac- 
tion  for  the  death  of  a  conductor  on  another  railroad  at  a  grade  cross- 
ing of  defendant's  railroad  caused  by  a  collision,  a  plea  that  the  acci- 
dent would  not  have  happened  but  for  decedent's  negligence  while 
crossing  defendant's  track,  which  proximately  contributed  to  his  death, 
was  bad  as  stating  a  mere  conclusion. 

Negligence — Imputed  Negligence.* — That  the  concurrent  negligence 
of  a  third  person  may  shield  another  whose  negligence  has  caused  an 

^— 

*For  the  authorities  in  this  series  on  the  subject  of  imputed  negli- 
gence, sec  foot-note  of  Gulf,  etc.,  R.  Co.  v.  Barnes  (Miss.),  32  R.  R.  R. 
620,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  620;  fourth  head-note  of  Wilson  v. 
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injury  to  one  without  fault,' the  injured  person  and  the  one  whose  neg- 
ligence contributed  to  the  injury  must  have  sustained  such  a  relation 
to  each  other  in  respect  to  the  matter  then  in  progress  that  in  contem- 
plation of  law  the  negligent  act  of  the  third  person  was,  upon  the 
principle  of  agency  or  co-operation  in  a  common  or  joint  enterprise, 
the  act  of  the  person  injured. 

Negligence — Imputed  Negligence — Engineer  and  Conductor  of 
Train.* — If  an  engineer  and  conductor  were  jointly  in  charge  and  control 
of  a  train,  they  were  co-operating  in  a  joint  enterprise,  so  that  if  the  en- 
gineer failed  to  observe  Code  1907,  §  5474,  providing  that,  when  the 
tracks  of  two  railroads  cross  at  grade,  engineers  and  conductors  must 
cause  the  trains  of  which  they  are  in  charge  to  come  to  a  full  stop 
within  100  feet  of  the  crossing  and  not  proceed  until  they  know  the 
way  to  be  clear,  the  engineer's  negligence  would  be  imputable  to  the 
conductor. 

Negligence — Imputed  Negligence — Proximate  Cause.* — In  order  for 
the  negligence  of  the  engineer,  imputable  to  the  conductor,  to  be  a  de- 
fense to  an  action  for  the  death  of  the  conductor,  the  ncrgligence  must 
have  proximately  contributed  to  the  injury. 

Pleading — ^Demurrer — Sufficiency. — In  an  action  for  the  death  of  a 
conductor  on  a  train,  where  a  defense  was  that  the  death  was  caused 
by  the  negligence  of  the  engineer,  which  was  imputable  to  the  con- 
ductor, a  demurrer  to  the  plea  that  it  set  out  no  defense,  failed  to  show 
negligence  of  decedent,  and  did  not  sufficiently  state  facts  constituting 
contributory  negligence,  etc.,  was  sufficient  to  raise  the  objection  that 
the  plea  did  not  allege  that  the  negligence  charged  proximately  con- 
tributed to  the  death. 

Railroads — Accidents  at  Grade  Crossing — Question  for  Jury — Con- 
tributory Negligence. — Whether  an  engineer  and  conductor  were 
negligent  in  proceeding  with  their  train  over  the  crossing  of  defendant 
railroad  company's  tracks,  where  the  conductor  was  killed  by  a  colli- 
sion with  defendant's  train,  held  to  be  for  the  jury  under  the  evidence. 

Railroads — ^Accidents  to  Trains — ^Wantonness. — Whether  wanton- 
ness excusing  contributory  negligence  may  be  predicated  of  the  con- 
duct of  railway  employees  in  control  of  trains  approaching  railroad 
crossings,  in  attempting  to  cross,  depends  on  w^hether  the  conditions 
of  the  particular  case,  known  to  the  employees,  are  such  as  would  im- 
press a  reasonably  prudent  man  with  the  consciousness  that  such  con- 
duct would  naturally  or  probably  result  in  injury,  and  the  question 
whether  they  are  actually  aware  of  the  dangerous  proximity  of  other 
trains  is  not  a  controlling  factor. 

Puget  Sound  Elec.  Ry.  Co.  (Wash.),  32  R.  R.  R.  311,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  311;  first  foot-note  of  Peabody  v.  Haverhill,  etc.,  Ry.  Co. 
(Mass.),  32  R.  R.  R.  26,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  26;  last  foot-note 
of  Currie  v.  Consolidated  Ry.  Co.  (Conn.),  31  R.  R.  R.  525,  54  Anv  & 
Eng.  R.  Cas.,  N.  S.,  525. 
♦See  (♦)  on  preceding  page. 
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RailroadB — Accident  to  Trains— Actions — Question  fpr  Jury— Wan- 
tonness.— In  an  action  for  the  death  of  a  railway  conductor  on  another 
railroad  killed  at  a  railway  crossing  by  a  collision  with  defendant's 
train,  whether  defendant's  employees  in  charge  of  its  train  were  wan- 
ton in  attempting  to  pass  the  train  over  the  crossing  held  to  be  for  the 
jury  under  the  evidence. 

Railroads — Collision  at  Crossing — ^Duty  to  Give  SignaL — Where  the 
engineer  approaching  a  railway  crossing,  upon  discovering  an  ap- 
proaching train  on  the  other  road  in  dangerous  proximity  to  the  cross- 
ing, resorted  to  every  means  known  to  skillful  engineers  to  avert  a  col- 
lision, no  duty  rested  on  him  to  also  sound  the  whistle  or  ring  the  bell 
in  order  to  avoid  the  collision. 

Railroads — Accident  at  Crossing — ^Duty  to  Signal.t — The  engineer 
owed  no  duty  to  give  the  signals  to  the  conductor  on  the  other  train, 
who  had  discovered  the  danger  of  a  collision  and  had  run  through  his 
train  to  a  platform,  where  he  was  struck  by  the  other  train  and  killed, 
especially  where  the  engineer  on  the  other  train  did  not  see  him,  since 
the  signal  would  not  have  made  the  conductor  more  cognizant  of  the 
danger  than  he  already  was. 

Trial — Instructions — Ignoring  Question  for  Jury. — Where  wanton- 
ness of  defendant's  alleged  negligence  was  a  question  for  the  jury, 
requests  ignoring  that  inquiry  were  properly  refused. 

Trial — Instructions — Conformity  to  Pleadings. — Where  the  only 
plea  raising  the  defense  of  imputed  negligence  was  ruled  out  of  the 
case  by  demurrer,  requests  invoking  the  doctrine  were  properly  re- 
fused. 

Death — ^Action — Instruction. — In  a  death  action  defendant's  re- 
quests, alleging  acts  of  negligence  in  defense,  but  not  hypothesizing 
them  as  constituting  negligence  proximately  contributing  to  the  injury, 
were  properly  refused. 

Trial — ^Instructions — Invading  Province  of  Jury. — Where  the  ques- 
tion of  wantonness  of  an  injury  caused  by  defendant  was  for  the  jury, 
charges  that  there  was  no  question  of  wanton  negligence  or  intentional 
wrong  were  properly  refused. 

Railroads — Accident  to  Trains — Misleading  Charges. — In  an  action 
for  the  death  of  a  railway  conductor  killed  at  a  railway  intersection  by 
a  collision  with  defendant's  train  on  the  other  line,  requested  charges 
that,  if  the  train  on  which  decedent  was  and  defendant's  train  ap- 
proached the  crossing  at  the  same  time,  defendant's  train  had  the 
right  to  cross  first,  and  decedent;  negligently  allowed  his  train  to  pro- 
ceed in  front  of  defendant's  train,  to  cross  or  attempt  to  cross,  the 
jury  could  not  sign  a  verdict  for  plaintiff,  unless  they  believed  that  de- 

tSee  second  foot-note  of  Rutherford  v.  Iowa  Cent.  Ry.  Co.  (Iowa), 
32  R.  R.  R.  647,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  647;  last  foot-note  of 
Stearns  v,  Boston  &  M.  R.  R.  (N.  H.),  32  R.  R.  R.  65,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  55. 
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fendant's  servants  were  guilty  of  reckless  and  wanton  or  intentional 
wrong,  were  properly  refused  as  misleading. 

Death — Damages — Instnictions. — In  a  death  action,  requested 
charges  that  the  jury  could  in  their  sound  discretion  impose  merely 
nominal  damages,  if  they  believed  that  the  death  of  decedent  (a  rail- 
way conductor  killed  at  a  railway  crossing  by  a  collision  with  a  train 
on  the  intersecting  road)  was  caused  by  negligence  so  slight  or  so 
characterized  by  mitigating  circumstances  that  the  jury  could  be  jus- 
tified in  imposing  only  nominal  damages,  and  that,  if  the  jury  believe 
the  evidence,  decedent  was  negligent  in  going  on  the  platform  of  his 
train  between  the  cars  when  the  collision  occurred,  and  that  the  negli- 
gence proximately  contributed  to  his  death,  were  properly  refused. 

Railroads — Accidents  to  Trains — Misleading  Instructions. — In  an  ac- 
tion for  the  death  of  a  railway  conductor  in  a  collision  with  a  train  on 
defendant's  intersecting  line  while  standing  on  a  car  platform,  where 
the  question  of  wantonness  of  defendant's  servants  was  involved, 
charges  that,  if  the  jury  believe,  the  evidence,  none  of  defendant's 
servants  was  negligent  after  discovering  the  approach  to  the  crossing 
of  the  train  upon  which  decedent  was,  and  that  decedent  was  negli- 
gent in  going  onto  the  platform  at  or  about  the  time  of  the  collision, 
were  properly  refused  as  misleading. 

Railroads — ^Accidents  to  Trains — ^Wantonness. — The  charges  were 
also  properly  refused  as  not  properly  presenting  the  question  of  wan- 
tonness. 

Trial — Instructions — Argumentative  Instructions. — In  a  death  action, 
a  charge  that,  if  any  individual  juror  should  believe  that  decedents 
negligence  contributed  in  the  slightest  degree  to  his  death,  plaintiff 
could  not  recover  on  certain  counts,  was  properly  refused  as  argumen- 
tative. 

Death — Contributory  Negligence — Instructions. — In  an  action  ^or 
death,  a  charge  that  if  decedent's  negligence  contributed  in  the  slight- 
est degree  to  his  death  was  properly  refused  as  failing  to  hypothesize 
that  decedent's  negligence  proximately  contributed  to  his  injury  or 
death. 

Trial — Instruction — Assuming  Facts. — In  an  action  for  the  death  of 
a  railway  conductor  in  a  collision  with  a  train  on  defendant's  intersect- 
ing line  while  standing  on  a  car  platform,  a  charge  that  if  decedent, 
when  he  saw  that  there  was  likely  to  be  a  collision,  left  the  car  where 
he  was  riding  and  went  onto  the  platform  in  front  of  the  approaching 
train,  and  that  his  act  approximately  contributed  to  his  death,  etc.,  was 
properly  refused  as  assuming  that  his  going  onto  the  platform  was 
negligence. 

Trial — Instructions — Hypothesizing  Verdict  for  PlaintifiF. — In  an  ac- 
tion for  the  death  of  a  railway  conductor  by  a  collision  with  a  train  of 
an  intersecting  line,  an  instruction  that,  if  decedent  was  in  charge  of 
his  train  jointly  with  the  engineer,  the  looking  on  approaching  the  in- 
tersection and  the  handling  of  the  train  was  a  joint  duty,  and  if  either 
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decedent  or  his  engineer  was  negligent  in  such  matter,  and  the  negli- 
gence proximately  contributed  to  decedent's  death,  the  jury  could  not 
find  for  plaintiff  on  certain  counts  of  th^  complaint,  was  properly  re- 
fused as  hypothesizing  a  verdict  for  plaintiff. 

Appeal  and  Elrror — Review — Harmless  Error — Refusal  of  Instruc- 
tion,— If  the  charge  were  otherwise  correct,  defendant  was  not  injured 
by  its  refusal;  the  defense  of  imputed  negligence  having  been  ruled 
out  of  the  case  by  demurrer. 

Appeal  from  Circuit  Court,  Jefferson  County;  A.  O.  Lane, 
Judge. 

Action  by  Annie  B.  Hanbury,  administratrix  of  Henry  M. 
Hanbury,  against  the  Alabama  Great  Southern  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

The  counts  of  the  complaint  on  which  the  cause  was  tried  are 
sufficiently  set  out  in  the  opinion  of  the  court,  as  are  the  facts  in 
the  case. 

The  following  pleas  were  filed  by  the  defendant,  to  which  de- 
murrers were  sustained : 

"(3)  Further  answering  each  count  of  the  complaint  sep- 
arately and  severally,  except  count  20,  defendant  says  that  the 
accident  and  injury  complained  of  would  not  have  happened,  but 
for  the  negligence  of  plaintiff's  intestate  himself,  which  contrib- 
uted proximately  to  his  said  injury  and  death ;  and  the  defendant 
avers  that  the  said  proximate  contributory  negligence  of  the  plain- 
tiff's intestate  consisted  in  this:  That  as  conductor  he  was  in 
charge  of  a  train  which  was  crossing  the  track  of  the  defendant, 
and  that  in  making  said  crossing  he  so  negligently  conducted  him- 
self that  his  train  was  struck  by  an  engine  or  train  of  defendant." 

"(8)  Further  answering  each  count  of  the  complaint  separately 
and  severally,  except  count  20,  defendant  says  that  the  accident 
and  injury  complained  of  would  not  have  happened,  but  for  the 
negligence  of  plaintiff's  intestate  himself,  which  contributed  prox- 
imately to  his  said  injury  and  death;  and  the  defendant  avers 
that  the  said  proximate  contributory  negligence  of  the  plaintiff's' 
intestate  consisted  in  this :  At  the  time  of  intestate's  death  he  was 
a  conductor  upon  a  railroad  which  crossed  the  track  of  defendant 
at  grade  and  in  charge  of  the  train  upon  which  he  was,  and  that 
in  approaching  said  crossing  he  negligently  failed  to  keep  a  proper 
lookout  for  the  train  approaching  on  defendant's  road.  And  de- 
fendant avers  that  said  crossing  was  not  regulated  by  interlock- 
ing crossings  or  derailing  switches  to  prevent  collisions  at  the 
crossing,  and  that  there  was  no  flagman  or  watchman  at  said 
crossing. 

"(9)  Further  answering  each  count  of  the  complaint  sepa- 
rately and  severally,  except  count  20,  defendant  says  that  the 
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accident  or  injury  complained  of  would  not  have  happened,  but 
for  the  negligence  of  plaintiff's  intestate  himself,  which  contrib- 
uted proximately  to  said  injury  and  death ;  and  defendant  avers 
that  the  proximate  contributory  negligence  of  the  plaintiff's  intes- 
tate consisted  in  this :  At  the  time  of  intestate's  death  he  was 
a  conductor  on  a  railroad  which  crossed  the  track  of  defendant 
at  grade,  and  in  charge  of  the  train  upon  which  he  was,  and  that 
when  he  knew  or  ought  to  have  known  of  the  approach  of  defend- 
ant's train,  and  that  it  would  likely  or  probably  not  stop,  he  neg- 
ligently failed  to  cause  the  said  train  to  come  to  a  stop  or  check 
the  speed  of  the  same/'    And  it  concludes  as  does  plea  8. 

"(12)  For  further  plea  to  each  count  of  said  complaint  sepa- 
rately and  severally,  except  count  20,  separately  and  severally, 
defendant  says  that  the  plaintiff's  intestate  was  a  conductor  upon 
the  said  Louisville  &  Nashville  train,  and  with  the  engineer  was 
jointly  in  charge  and  control  of  the  train,  and  that  the  said  en- 
gineer of  the  said  train  negligently  propelled  the  said  train  upon 
the  said  crossing  in  front  of  the  moving  train  of  this  defendant." 
The  demurrers  interposed  were:  That  the  facts  set  out  in 
the  pleas  are  no  defense  to  either  of  the  counts  of  the  complaint, 
that  they  failed  to  show  any  negligence  on  the  part  of  the  intes- 
tate, they  do  not  sufficiently  state  the  facts  constituting  contribu- 
tory negligence,  and  they  fail  to  show  that  plaintiff's  intestate 
did  not  have  the  right  of  way  over  defendant's  crossings,  and 
that  they  were  conclusions  of  the  pleader. 

The  following,  among  other  charges,  were  refused  to  the  de- 
fendant : 

"(46)  If  you  believe  from  all  the  evidence  that  the  train  of 
the  Louisville  &  Nashville  Railroad  Company  and  the  train  of 
the  defendant  approached  the  crossing  at  the  salme  time,  that  the 
train  of  defendant  had  a  right  to  proceed  over  said  crossing  first, 
and  if  you  believe  from  the  evidence  that  plaintiff's  intestate 
negligently  allowed  his  train  to  proceed  in  front  of  the  train  of 
defendant  to  cross  or  attempt  to  cross  said  railroad  crossing,  then 
you  cannot  sign  a  verdict  for  the  plaintiff,  unless  you  should  be- 
lieve from  the  evidence  that  defendant's  servants  or  agents  were 
guilty  of  reckless  and  wanton  or  intentional  wrong." 

"(40)  The  court  charges  the  jury  that  the  duty  of  the  en- 
gineer and  conductor  of  the  Louisville  &  Nashville  train  was  not 
performed  by  one  or  both  of  them  stopping  the  train  and  look- 
ing towards  the  defendant's  train  or  stop  board,  but  that  it  was 
the  dut>'  of  both  of  them  to  continuously  be  on  the  lookout  along 
the  track  of  the  defendant  on  approaching  said  railroad  cross- 
ing ;  and  if  you  are  reasonably  satisfied  from  the  evidence  that  one 
or  both  of  them  neglected  this  duty,  and  that  this  neglect  proxi- 
mately contributed  to  the  accident  and  death  of  plaintiff's  intes- 
tate, then  you  cannot  find  a  verdict  for  the  plaintiff,  unless  you 
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should  find  from  the  evidence  that  defendant's  servants  or  agents 
were  guilty  of  reckless,  wanton,  or  intentional  wrong." 

"(8)  In  your  sound  discretion  you  may  impose  merely  nomi- 
nal damages,  if  you  believe  from  the  evidence  that  the  death  of 
Hanbury,  the  conductor,  was  caused  by  negligence  so  slight  oi^ 
so  characterized  by  mitigating  circumstances  as  that  the  jury 
would  be  justified  in  the  imposition  of  such  punishment  only  as 
it  involves  in  the  assessment  of  merely  nominal  damages.  The 
court  charges  you  that,  if  you  believe  all  the  evidence  in  this  case, 
plaintiff's  intestate  was  guilty  of  negligence  in  going  out  on  the 
platform  of  his  train,  between  the  cars  thereof,  at  or  about  the 
time  the  accident  occurred,  and  that  such  negligence  proximately 
contributed  to  his  own  accident  and  death." 

"(5)  Affirmative  charge  as  to  the  twenty-third  count. 

"(6)  If  you  believe  from  the  evidence  that  the  negligence  com- 
plained of  is  so  slight  or  so  characterized  by  mitigating  circum- 
stances as  that  the  jury  would  be  justified  in  the  imposition  of  such 
punishment  only  as  in  involved  in  the  assessment  of  merely  nomi- 
nal damages,  you  may  impose  such  damages,  if  you  should  be- 
lieve from  the  evidence  that  the  plaintiff  is  entitled  to  a  verdict.'* 

"(12)  The  court  charges  you  that,  if  you  believe  all  the  evi- 
dence in  this  case,  none  of  the  defendant's  servants  or  agents 
were  guilty  of  negligence  after  discovering  the  approach  of  the 
Louisville  &  Nashville  train  towards  the  crossing." 

"(10)  The  court  charges  you  that,  if  you  believe  all  the  evi- 
dence in  this  case,  the  plaintiff's  intestate  was  guilty  of  negli- 
gence in  going  out  on  the  platform,  between  the  cars  of  the  train, 
at  or  about  the  time  of  the  collision." 

"(15)  The  court  charges  the  jury  that  there  is  no  question  of 
wanton  negligence  or  willful  injury." 

"(9)  The  court  charges  the  jury  that  in  this  case,  if  they  be- 
lieve the  evidence,  the  employees  of  the  defendant  were  not  guilty 
of  any  reckless  and  wanton  or  intentional  wrong,  causing  the 
death  of  conductor  Hanbury." 

"(21a)  The  court  charges  you  that  if  any  individual  member 
of  the  jury  should  believe,  from  all  the  evidence,  that  the  negli- 
gence of  plaintiff's  intestate,  as  set  out  in  any  one  of  the  pleas 
of  defendant,  contributed  in  the  slightest  degree  to  his  own  action 
and  death,  then  you  cannot  find  a  verdict  for  the  plaintiff  on  the 
first  or  nineteenth  count  of  the  complaint." 

"(66)  If  the  jury  believe  from  the  evidence  that  Hanbury, 
when  he  saw  the  train  of  the  Alabama  Great  Southern  Railroad 
Company  approaching  his  train  on  the  crossing,  and  that  there 
was  likely  to  be  a  collision,  left  the  car  in  which  he  was  riding 
and  went  on  the  platform  in  front  of  the  approaching  train,  and 
that  this  proximately  contributed  to  his  death,  then  you  must 
find  a  verdict  for  the  defendant,  unless  you  believe  from  the  evi- 
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dence  that  the  servants  of  defendant  were  guilty  of  reckless  and 
wanton  or  intentional  wrong." 

"(51)  If  the  jury  believe  from  the  evidence  that  plaintiff's 
intestate  was  in  charge  of  the  train  of  the  Louisville  &  Nashville 
Railroad  Company  jointly  with  the  engineer,  then  the  court 
<:harges  you  that  the  lookout,  on  approaching  the  place  where  the 
track  of  the  defendant  crossed  the  Louisville  &  Nashville  Rail- 
road track,  and  the  handling  of  the  said  Louisville  &  Nashville 
train  was  joint  duty,  and  if  either  plaintiff's  intestate  or  his  said 
engineer  were  negligent  in  such  matter,  and  such  negligence  prox- 
imately contributed  to  the  accident  and  death  of  plaintiff's  in- 
testate, then  you  cannot  find  a  verdict  for  the  plaintiff  on  the 
first  or  nineteenth  count  of  the  complairit." 

"(53)  If  the  jury  believe  from  the  evidence  that  plaintiff's 
intestate,  by  the  exercise  of  proper  diligence  or  by  looking  out, 
could  have  seen  the  train  of  defendant  approaching  the  crossing, 
and  that  he  failed  to  look  out  and  failed  to  see  the  approaching 
train,  but  allowed  his  train  to  go  on  the  crossing,  and  that  the  col- 
lision occurred  in  consequence  thereof,  then  you  cannot  find  a  ver- 
dict for  the  plaintiff  on  the  first  or  nineteenth  count. 

"(54)  If  the  jury  believe  from  the  evidence,  that  plaintiff's  in- 
testate, by  the  exercise  of  proper  diligence,  or  by  looking  out, 
could  have  seen  the  train  of  defendant  approaching  the  cross- 
ing, and  that  he  failed  to  look  out  and  failed  to  see  the  approachii^ 
train,  but  allowed  his  train  to  go  on  the  crossing,  and  that  the  col- 
lision occurred  in  consequence  thereof,  then  we  must  find  a  ver- 
dict for  the  plaintiff,  unless  they  should  find  from  the  evidence 
that  defendant's  servants  or  agents  were  guilty  of  reckless  and 
wanton  or  intentional  wrong." 

"(24)  The  court  charges  you  that  if  you  believe,  from  all  the 
evidence,  that  the  train  of  the  Louisville  &  Nashville  Railroad 
Company  and  the  train  of  the  defendant  approached  the  cross- 
ing at  the  same  time,  that  the  train  of  the  defendant  had  the  right 
to  proceed  over  said  crossing  first,  and  if  you  believe  from  the 
evidence  that  plaintiff's  intestate  negligently  allowed  his  train  to 
proceed  in  front  of  the  train  of  defendant  to  cross  or  attempt  to 
cross  said  crossing,  then  you  cannot  find  a  verdict  for  plaintiff  on 
the  first  or  nineteenth  count  of  the  complaint." 

Reporter  fails  to  find  charge  42  among  the  refused  charges. 

A.  G.  &  E.  D.  Smith,  for  appellant. 
Joe  C.  Hail,  for  appellee. 

Denson,  J.  Near  Woodstock,  in  Bibb  county,  the  Alabama 
Great  Southern  Railroad  and  the  Birmingham  Mineral  Railroad 
(the  latter  being  a  branch  of  the  Louisville  &  Nashville  Railroad) 
intersect  each  other  at  grade.  The  crossing  is  known  as  "Blocton 
Junction."  The  course  of  the  Alabama  Great  Southern,  at  the 
junction,  is  north  and  south,  while  that  of  the  Birmingham  Min- 
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eral  is  east  and  west.  The  plaintiff's  intestate,  Henry  M.  Han- 
Duiy,  was  in  the  employment  of  the  Louisville  &  Nashville  Rail- 
road Company  as  conductor  of  a  passenger  train,  and  on  the  25th 
day  of  September,  190o,  while  the  train  of  which  he  was  at  that 
time  conductor  was  passing  over  the  crossing  above  referred  to. 
one  of  the  defendant's' engines,  drawing  a  freight  train,  ran  into 
the  passenger  tram,  and  caused  his  death.  This  action  is  brought 
by  the  administratrix  of  the  estate  of  the  deceased,  Henry  M 
Hanbury,  against  the  Alabama  Great  Southern  Railroad  Com- 
pany, to  recover  damages  for  the  alleged  wrongful  and  negligent 
killing  of  the  intestate.  The  trial  of  the  cause  in  the  circuit  court 
ITnn^  f  ^  J"^g^ent  in  favor  of  the  plaintiff  in  the  sum  of 
^luuuu,  trom  which  judgment  the  defendant  prosecutes  this  ap- 

There  were  numerous  counts  in  the  complaint,  some  original, 
and  others  added  by  way  of  amendment ;  but  before  the  cause 
was  submitted  to  the  jury  all  of  the  counts,  saving  the  first  count 
as  amended,  together  with  the  nineteenth  and  the  twenty-third, 
were  by  leave  of  the  court  withdrawn  by  the  plaintiff.  Demurrers 
to  these  three  counts  were  overruled  by  the  court,  and  that  ruling 
IS  here  challenged  by  appropriate  assignment  of  errors.  Sundry 
grounds  are  assigned  for  the  demurrer  to  the  first  count,  but  we 
hnd  only  one  point  made  against  it  in  brief  of  appellant's  counsel, 
namely,  that  it  does  not  aver  or  show  that  the  agents  or  servants 
ot  the  defendant  were  acting  within  the  line  and  scope  of  their 
authority,  and  it  is  conceded  in  the  brief  that  this  point  is  not  pre- 
sented by  the  demurrer ;  but  the  argument  in  support  of  the  point 
proceeds  upon  the  theory  that,  without  the  averment  that  the 
persons  operating  defendant's  train  were,  in  running  the  train, 
acting  within  the  scope  of  their  authority,  the  count  fails  to  state 
a  substantial  cause  of  action — would  not  support  a  judgment  by 
fh  A  ^^  therefore  that  the  affirmative  charge  requested  by 
«ie  defendant,  in  respect  to  said  count,  should  have  been  given. 
^|J?/^ownt  seems  to  be  a  copy,  mutatis  mutandis,  of  count  1, 
which  was  held  goods  against  a  demurrer,  on  the  ground  of  gen- 
erality of  averment  in  respect  to  negligence,  in  the  case  of  South- 
o-n  Railway  Co.  v,  Bryan,  Adm  x;  125  Ala.  297,  28  South.  445. 
But  the  point  now  presented  was  not  made  in  that  case.  However, 
we  are  of  the  opinion  that  the  point  is  not  well  taken  in  the  pres- 
ent case. 

In  the  premises  of  the  count  it  appears,  among  other  things, 
™t  the  defendant,  on  the  day  of  the  accident,  was  operating  its 
hne  of  railroad  (that  intersecting  the  Birmingham  Mineral  Rail- 
road at  Blocton)  for  the  transportation  of  freight  and  passengers, 
^nd,  after  stating  that  plaintiff's  intestate  was  conductor  of  a 
tram  of  the  Birmingham  Mineral  Railroad  that  was  passing  over 
said  crossing  on  the  25th  day  of  September,  1905,  the  count  avers 
that  "defendant's    train,    consisting  of    an   engine,   operated   by 
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Steam,  and  several  cars,  came  along  over  said  defendant's  said 
railroad  toward  Birmingham,  Ala.,  and  ran  into  or  collided  with 
the  train  or  car  on  which  plaintiff's  intestate  was  riding."  etc. 
The  count  then  continues :  "And  plaintiff  avers  that  the  death  of 
her  intestate  was  proximately  caused  by  the  negligence  of  de- 
fendant's employees  who  were  operating' defendant's  said  train 
of  cars,  in  the  running  and  management  of  said  train,"  etc.  It 
seems  to  us  that  it  would  be  extremely  technical  to  hold  that  the 
count  fails  to  show  a  substantial  cause  of  action,  or  even  to  hold 
that  it  fails  to  show  that  the  servants  of  the  defendant  were  act- 
ing within  the  line  or  scope  of  their  authority  in  operating  the 
said  engine  and  cars.  The  facts  here  alleged  clearly  differentiate 
the  instant  case  from  that  of  Daniels  v.  Carney,  148  Ala.  81,  42 
South.  452,  7  L.  R.  A.  (N.  S.)  920,  121  Am.  St.  Rep.  34,  relied 
upon  by  the  appellant's  counsel  to  suport  their  contention. 

There  is  scant,  if  any,  difference  betwen  the  first  count,  as 
amended,  and  the  nineteenth  count.  The  same  demurrer  is  filed 
to  each,  and  the  same  course  has  been  adopted,  in  the  brief,  in 
the  treatment  of  the  two  counts.  So  that,  upon  the  foregoing 
considerations,  it  must  be  held  that  there  is  no  merit  in  the  points 
made  in  the  brief  against  the  nineteenth  count. 

Count  23  is  in  the  following  language:  "The  plaintiff  claims 
of  the  defendant  the  sum  of  $25,000,  as  damages,  for  that  hereto- 
fore to  wit,  on  or  about  the  25th  day  of  September,  1905,  the  de- 
fendant was  a  body  corporate,  and  for  the  carriage  of  freight 
was  operating  a  railroad  running  through  the  state  of  Alabama, 
a  line  of  said  road  running  through  Jefferson  and  Bibb  counties, 
in  Alabama,  near  the  village  of  Woodstock,  in  Bibb  county;  and 
on  or  about  the  25th  day  of  September,  1905,  the  Louisville  & 
Nashville  Railroad  Company  was  also,  for  the  carriage  of  freight 
and  passengers,  operating  a  railroad  in  said  counties,  near  the 
village  of  Woodstock,  in  Bibb  county,  Ala.,  commonly  known  as 
the  'Birmingham  Mineral  Railroad,'  which  also  passed  through 
Jefferson  county  and  Bibb  county,  in  said  state,  and  crossed  de- 
fendant's railroad  near  said  village  of  Woodstock,  at  grade,  said 
crossing  being  known  as  the  *Blocton  Junction.'  And  plaintiff 
further  avers  that  on  or  about' the  said  25th  of  September,  1905, 
her  intestate  was  a  conductor  in  the  service  or  employment  of 
said  Louisville  &  Nashville  Railroad  Company,  and  was  running 
a  train  of  cars  on  said  Birmingham  Mineral  Railroad,  and  over 
and  across  said  defendant's  railroad  at  said  Blocton  Junction; 
and  when  the  train  of  cars  or  car  on  which  plaintiff's  intestate  was 
a  conductor,  and  on  which  said  plaintiff's  intestate  was  riding,  was 
upQn  said  crossing,  defendant's  train,  consisting  of  an  engine 
operated  by  steam,  and  several  cars,  in  charge  of  defendant's 
employee  or  employees,  came  along  on  said  defendant's  railroad 
towards  Birmingham,  Ala.,  and  that  defendant's  employee  or  em- 
ployees, who  were  in  charge  of  said  engine  and  train  of  cars, 
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recklessly  and  wantonly  or  intentionally  ran  defendant's  said  en- 
gine into  and  collided  with  the  train  or  car  on  which  plaintiff's 
intestate  was  conductor  and  on  which  plaintiff's  intestate  was  rid- 
ing, and  thereby  killed  plaintiff's  intestate.  And  plaintiff  further 
avers  that  the  said  defendant's  employee  or  employees,  who  were 
in  charge  of  and  operating  said  train,  recklessly  and  wantonly  or 
intentionally  caused  the  death  of  plaintiff's  intestate,  in  that  de- 
fendant's said  employee  or  employees  recklessly  and  wantonly  or 
intentionally  caused  said  collision,  to  plaintiff's  damages  in  the 
sum  of  $25,000." 

It  occurs  to  us  that  the  facts  set  forth  in  the  count  show,  with 
sufficient  certainty,  that  the  employee  or  employees  operating  the 
train  -were  acting  within  the  scope  of  their  authority,  although 
it  is  not  averred  in  so  many  words  that  they  were  so  acting.  And 
according  to  the  cases  of  Birmingham  Mineral,  etc.,  Co.  v.  Jacobs, 
92  Ala.  187,  192,  9  South.  320,  12  L.  R.  A.  830;  Louisville  & 
Nashville  Railroad  Co.  v.  Anchors,  114  Ala.  492,  500,  501,  22 
South.  279,  62  Am.  St.  Rep.  1 16 ;  Louisville  &  Nashville  Railroad 
Co.  V.  Orr,  121  Ala.  489,  498,  26  South  35 ;  Memphis  &  Charles- 
town  Railroad  Co.  v.  Martin,  117  Ala.  367,  381,  23  South.  231; 
Birmingham,  etc.,  Co.  v.  Baker,  132  Ala.  507,  31  South.  618;  and 
Alabama  Great  Southern  Railroad  Co.  v,  Williams,  140  Ala.  230, 
237,  37  South.  255 — ^the  count  is  sufficient  as  one  charging  a  wan- 
ton or  intentional  injury,  is  in  case  as  against  the  defendant  cor- 
proration,  and  is  not  subject  to  the  demurrer  interposed  thereto. 
Highland,  etc.,  Co.  v.  Sampson,  112  Ala.  425,  434,  20  South.  556; 
Southern  Bell,  etc.,  Co.  v,  Francis,  109  Ala.  224,  19  South.  1,  31 
L.  R.  A-  193,  55  Am.  St.  Rep.  930;  City  Delivery  Co.  v,  Henry, 
139  Ala.  161,  34  South.  389;  Hess  v,  Birmingham,  etc.,  Co.,  149 
Ala.  499,  42  South.  595. 

Besides  the  general  issue,  the  defendant  pleaded  11  special 
pleas,  in  10  of  which  contributory  negligence  of  the  plaintiff's 
intestate  is  relied  upon  as  a  defense ;  and  by  the  twelfth  plea  the 
defendant  set  up  contributory  negligence  of  the  engineer  in 
charge  of  the  engine  which  was  drawing  the  train  of  which  the 
intest3te  was  conductor,  and  sought  to  impute  the  engineer's 
negligence  to  the  intestate.  Demurrers  were  sustained  to  pleas 
3  and  12,  and  also  to  pleas  8  and  9  as  these  two  last  mentioned 
were  originally  filed.  It  is  obvious,  under  our  decisions,  that  plea 
3  is  open  to  the  demurrer  that  it  states  a  mere  conclusion.  It  is 
also  clear  that,  even  if  pleas  8  and  9  in  their  original  form  were 
not  open  to  the  demurrer  directed  against  them,  the  amendment, 
made  after  demurrer  sustained,  placed  no  greater  burden  upon  the 
defendant,  under  said  pleas,  than  was  rightly  upon  it  under  said 
pleas  as  they  originally  stood.  Furthermore,  all  the  matters  set  up 
in  said  pleas  were  gone  over  in  the  evidence,  and  the  defendant 
cannot  take  anything  on  the  grounds  of  error  challenging  the  trial 
court's  judgment  on  the  demurrers  to  these  pleas. 
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Whether  or  not  the  negligence  of  an  engineer  of  a  passenger 
train  may  be  imputed  to  the  conductor  of  the  train,  in  a  case  like 
this,  has  not  been  determined  by  this  court,  so  far  as  we  are  now 
advised.  Generally  speaking,  "in  order  that  the  concurrent  neg- 
ligence of  a  third  person  can  be  interposed  to  shield  another, 
whose  negligence  has  caused  an  injury  to  one  who  was  without 
fault,  the  injured  person  and  the  one  whose  negligence  contributed 
to  the  injury  must  have  sustained  such  a  relation  to  each  other, 
in  respect  to  the  matter  then  in  progress,  that  in  contemplation 
of  law  the  negligent  act  of  the  third  person  was,  upon  the  prin- 
ciple of  agency,  or  co-operation  in  a  common  or  joint  enterprise, 
the  act  of  the  person  injured."  Town  of  Knightstown  v.  Mus- 
grove,  116  Ind.  121,  18  N.  E.  452,  9  Am.  St.  Rep.  827;  29  Cyc. 
542.  This  court  has  recognized  the  principle  above  stated  in  the 
cases  of  Elyton  Land  Co.  v,  Mingea,  89  Ala.  521,  529,  7  South. 
666,  and  Birmingham,  etc.,  Co.  v.  Baker,  132  Ala.  507,  31  South. 
618.  Here,  the  twelfth  plea  shows  that  the  plaintiff's  intestate  was 
the  conductor  of  the  train  into  which  defendant's  train  ran,  and 
that  he  was,  with  the  engineer  of  said  train,  jointly  in  charge  and 
control  thereof.  It  also  avers  that  the  engineer  of  the  train  neg- 
ligently propelled  the  said  train  upon  the  crossing,  in  front  of 
the  moving  train  of  the  defendant. 

It  seems  to  us  that  the  plea  shows  a  co-operation  of  the  en- 
gineer and  the  conductor,  in  a  joint  enterprise,  in  such  sort  as 
brings  the  case  within  the  doctrine  above  stated,  and,  construing 
the  pleai  in  connection  with  the  statute  (section  3441,  Code  1896; 
section  5474,  Code  1907),  which  provides:  "When  the  tracks 
of  two  railroads  cross  each  other  at  grade,  engineers  and  con- 
ductors must  cause  the  trains  of  which  they  are  in  charge  to  come 
to  a  full  stop  within  one  hundred  feet  of  such  crossing,  and  not 
proceed  until  they  know  the  way  to  be  clear,"  etc. — ^the  co-opera- 
tion of  the  engineer  and  conductor,  their  joint  responsibility  in 
respect  to  carrying  out  the  requirements  of  the  statute,  and  Aeir 
joint  control  of  the  train,  are  matters  clearly  fixed,  and  fixed  in 
such  sense  as  that  the  negligence  of  the  one,  in  respect  to  the 
duties  imposed  by  the  statute,  is  imputable  to  the  other.  Cases 
cited,  supra;  Martus  v.  D.  &  L.  W.  Ry.  Co.,  15  Misc.  Rep.  248, 
36  N.  Y.  Supp.  417;  Abbitt  y.  Railroad  Co.,  150  Ind.  498,  50  N. 
E.  729.  But  the  twelfth  plea  is  open  to  one  or  more  of  the  grounds 
of  the  demurrer  sustained  to  it,  aside  from  the  ground  which 
presents  the  point  above  discussed.  Negligence  on  the  part  of 
the  engineer,  or  even  on  that  of  the  person  injured,  to  prevent  a 
recovery,  must  have  proximately  contributed  to  the  injury,  and 
a  plea  which  fails  to  show  such  proximate  contribution  is  bad. 
The  demurrer  is  sufficiently  specific  to  present  this  point,  and  the 
circuit  court  committed  no  error  in  sustaining  the  demurrer  to 
the  plea,  as  it  does  not  aver  or  show  that  negligence  of  the  en- 
gineer proximately  contributed  to  the  injury. 
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The  collision  occurred  at  about  4  p.  m.,  on  September  25,  1905. 
The  passenger  train  of  which  plaintiff's  intestate  was  conductor 
was  composed  of  an  engine  and  tender  30  feet  long,  and  four 
cars  or  coaches  each  about  60  feet  long,  thus  making  the  train 
about  270  feet  long.   The  defendant's  train  was  composed  of  an 
engine  and  tender,  and  26  or  28  loaded  freight  cars.    The  pas- 
senger train  was  going  eastward,  and  the  defendant's  train  was 
approaching  the  crossing  from  the  south.   It  is  conceded  that  the 
defendant's  servants  in  control  of  its  train  were  guilty  of  simple 
negligence;  but  it  is  insisted  by  the  appellant  that  the  engineer 
and  conductor  of  the  passenger  train  were  guilty  of  negligence 
that  proximately  contributed  to  the  conductor's  death,  and  that 
defendant's  servants  were  not  guilty  of  wantonness,  nor  of  in- 
tentional wrong.    Whether  or  not  the  passenger  train  made  the 
stop  required  by  the  statute,  before  proceeding  upon  the  cross- 
ing, is  a  question  upon  which  the  evidence  is  in  irreconcilable  con- 
flict.  The  fireman  of  the  engine  of  the  passenger  train  testified: 
That  his  engineer  gave  the  usual  signals  for  the  crossing,*  and 
brought  the  train  to  a  full  stop  within  the  statutory  distance; 
that  he  (the  fireman)  was  sitting  on  the  fireman's  seat  when  the 
train  stopped ;  that  he  jumped  up  and  said  to  the  engineer,  "Noth- 
ing doing  over  here" ;  that  he  was  looking  out  on  the  left  side, 
and  could  see  the  crossing;  and  it  was  clear;  and  that  the  engine 
stopped,  blew  for  the  crossing,  and  moved  on.   The  engineer  was 
on  the  side  whence  defendant's  train  was  approaching,  but  he 
was  not  examined  as  a  witness.    Hence  there  is  no  positive  evi- 
dence that  he  saw,  or  did  not  see,  defendant's  train,  before  going 
On  the  crossing;  but  there  is  evidence  which  tends  to  show  that 
When  the  passenger  train  started  for  the  crossing,  after  stopping, 
the  way  was  clear,  and  that  defendant's  train  was  then  600  feet 
distant  from  the  crossing.    Furthermore,  the  evidence  for  the 
plaintiff  tends  to  show  that  the  passenger  train  was  moving  at 
the  rate  of  4  miles  an  hour  while  passing  the  crossing,  and  the 
Undisputed  evidence  shows  that  the  engine  of  defendant's  train 
Struck  the  passenger  train  at  a  point  between  the  rear  coach  and 
the  one  just  forward,  thus  disclosing  that  the  passenger  train's 
engine  (taking  into  account  its  length  and  the  aggregate  length 
oi  its  coaches)  was  at  least  205  feet  from  the  crossing,  eastward, 
when  the  collision  occurred ;  while  the  evidence,  likewise  without 
conflict,  shows  that  the  freight  train  was  running  at  the  rate 
of  8  to  10  miles  an  hour,  thus  demonstrating  that,  even  when  the 
passenger  engine  reached  the  crossing,  the  freight  train  (if  seen 
by  the  engineer  of  the  passenger  train)  was  more  than  100  feet 
distant  from  the  crossing.  On  the  other  hand,  if  the  freight  train 
was  seen  by  said  engineer  of  the  passenger  train  when,  according 
to  the  tendency  of  plaintiff's  testimony,  the  passenger  train  stop- 
ped, it  must  have  been  more  than  600  feet  distant  from  the  cross- 
ing. In  fact,  there  is  testimony  in  the  record  from  which  it  might 
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be  inferred  that  the  freight  train  was  at  that  time  as  far  as  800 
feet  from  the  crossing. 

Under  these  conditions  or  phases  of  the  evidence,  the  defend- 
ant's train,  at  the  time  the  passenger  train  moved  upon  the  cross- 
ing, even  if  it  had  been  seen  by  the  engineer  and  conductor  of  the 
passenger  train,  was  not  in  dangerous  proximity.  It  was  some 
distance  short  of  the  point  where  under  the  law  it  was  required 
to  stop,  and  those  in  control  of  the  opposing  train  could  legally 
presume  that  it  would  stop.  Therefore,  whether  the  conductor 
and  engineer  of  the  passenger  train,  or  either  of  them,  was  guilty 
of  negligence  in  proceeding  upon  the  crossing,  was  a  question 
properly  determinable  by  the  jury.  Birmingham,  etc.,  Co.  v,  Jac- 
obs, 101  Ala.  149,  13  South.  408;  Southern  Railway  Co.  v,  Bryan, 
125  Ala.  297,  28  South.  445 ;  Southern  Railway  Co.  v,  Bonner, 
141  Ala.  517,  37  South.  702.  It  follows  that  the  court  properly 
refused  those  charges  requested  by  the  defendant,  asserting,  as 
a  matter  of  law,  that  the  engineer  and  conductor,  or  either  of 
them,  was  guilty  of  negligence;  and  also  properly  refused  the 
general  affirmative  charge,  as  to  the  whole  case,  and  as  confined 
to  counts  one  and  nineteen.  In  this  category  fall  charges  1,  2,  4, 
18,  17,  21,  3,  16,  22,  and  47;  and,  of  these,  charges  18,  19,  and  21 
are  also  misleading. 

It  is  important  now,  to  determine  whether  or  not  the  conditions 
and  circumstances  developed  by  the  evidence  afforded  a  reason- 
able inference  of  wantonness.  The  trial  court  evidently  took  the 
view  that  they  do,  as  is  evinced  by  the  oral  charge,  as  well  as 
by  the  rulings  made  in  respect  to  special  instructions  requested 
m  writing  by  the  defendant.  The  crossing  where  the  collision  oc- 
curred is  about  a  fourth  of  a  mile  from  the  village  of  Woodstock. 
So  far  as  the  evidence  shows,  there  are  no  houses  near  the  cross- 
ing except  the  station  house  of  the  Birmingham  Mineral  Rail- 
road, which  is  from  200  yards  to  250  yards  west  of  the  crossing. 
The  only  evidence  in  respect  to  the  frequency  of  the  passage  of 
trains  of  the  Birmingham  Mineral,  over  the  crossing,  during  the 
day,  is  that  two  trains  had  passed  in  the  forenoon  of  the  day  of 
the  collision,  one  at  8 :55  and  the  other  at  9 :55,  and  that  one  pas- 
senger train  (that  with  which  defendant's  train  collided)  reached 
there  at  about  4  in  the  afternoon.  The  passenger  train  was  15 
minutes  late  when  it  reached  the  crossing,  and  defendant's  train 
was  on  its  schedule  time.  The  crossing  was  not  regulated  by  in- 
terlocking device,  derailing  switches,  or  other  safety  appliances, 
of  like  kind,  designed  to  prevent  collisions,  and  no  flagman  or 
watchman  was  stationed  there.  The  engineer  of  the  freight  train, 
of  course,  knew  the  crossing  was  ahead  of  him;  and,  notwith- 
standing the  evidence  in  this  record  shows  that  only  two  had  on 
that  day  passed  along  that  section  of  the  Birmingham  Mineral, 
before  the  passenger  train  in  question,  it  is  not  burdensome  to 
charge  him  with  knowledge  that  trains  on  that  road  were  liable 
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to  pass  at  any  time.  Indeed,  he  must  have  known  that  it  was  near 
the  due  time  of  the  very  train  he  ran  into,  although  it  was  15 
minutes  late.  That  the  crossing  was  not  equipped  with  or  regu- 
lated by  safety  appliances  was  also  known  to  him,  and  he,  of 
course,  knew  the  distance  within  which  his  train  could  be  stopped. 
Under  these  conditions  and  circumstances — granting  that  he  did 
not  see  the  passenger  train — according  to  his  own  testimony  he 
released  his  brakes  when  his  train  (composed  of  an  engine  and 
26  cars)  was  600  feet  from  the  crossing,  and  began  working  steam 
on  his  engine.  Continuing,  he  testified  that  his  train  thereupon 
approached  the  crossing  with  accelerating  motion,  and  was  run- 
ning at  such  a  rate  of  speed  when  he  first  became  aware  of  the 
presence  of  the  passenger  train  (which  was,  as  he  stated  it,  when 
his  train  was  at  least  125  feet  distant  from  the  crossing),  as  to 
baffle  all  means  known  to  skillful  engineers  that  would  tend  to 
stop  it  before  it  reached  the  crossing,  in  time  to  prevent  the  col- 
lision— and  this,  notwithstanding  his  train  was  moving  upgrade. 

Manifestly  the  law  considers  the  crossing  of  two  railroads  a 
more  dangerous  place  than  the  crossing  of  a  public  highway  and 
a  railroad.  This  is  evinced  by  the  fact  that  trains  are  required  by 
statute  to  come  to  a  full  stop  within  100  feet  of  any  railroad 
crossing,  and  to  see  that  the  way  is  clear  before  proceeding.  That 
employees  having  charge  and  in  control  of  trains  approaching 
railroad  crossings  are  not  actually  aware  of  the  dangerous  prox- 
imity of  other  trains,  should  not,  we  think,  be  a  controlling  factor 
in  determining  whether  or  not  wantonness  may  be  predicated  of 
their  conduct  in  attempting  to  pass  their  trains  over  such  cross- 
ings. The  paramount  question  is:  Are  the  conditions  and  cir- 
cumstances of  the  given  case,  known  to  the  employees,  such  as 
would  impress  a  reasonably  prudent  man  with  the  consciousness 
that  such  conduct,  on  his  part,  would  naturally  or  probably  result 
in  injury  or  disaster?  Without  further  extending  this  discussion, 
the  court  announces  the  conclusion  that,  under  the  conditions  and 
circumstances  of  the  instant  case,  it  was  proper  for  the  court  to 
submit  the  question  of  wantonness  vel  non  to  the  jury.  L.  &  N. 
R.  R.  Co.  V,  Anchorrs,  114  Ala.  492,  22  South.  279,  62  Am.  St. 
Rep.  116;  L.  &  N.  R.  R.  Co.  v,  Orr,  121  Ala.  489,  26  South.  35 ; 
Birmingham  Southern  R.  R.  Co.  v,  Powell,  136  Ala.  232,  242,  33 
South.  875. 

The  evidence  tends  to  show  that  the  conductor  of  the  pas- 
senger train,  upon  discovering  the  approach  of  the  defendant's 
train,  ran  through  the  rear  coach  and  onto  the  platform  leading 
therefrom  to  the  coach  next  forward;  such  being  the  point,  or 
about  the  point,  of  his  train  that  received  the  collision.  The  evi- 
dence also  showed  that,  while  the  engineer  of  the  defendant's 
train  (after  actually  discovering  the  passenger  train)  did  all  that 
a  skillful  engineer  could  have  done,  to  prevent  the  collision,  yet 
he  failed  to  sound  the  whistle.    The  court,  in  the  oral  charge, 
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and  obviously  in  view  of  this  testimony,  instructed  the  jury  as 
follows:  "Now  it  is  not  sufficient,  gentlemen,  that  the  engineer 
in  charge  of  the  Alabama  Great  Southern  Railroad  train  should 
have  done  all  he  could  to  avert  the  collision.  He  had  to  go  a 
step  further.  He  had  to  do  all  in  his  power  to  avert  the  injury. 
If  there  was  anything  he  could  have  done  to  avert  the  collision 
or  to  avert  the  injury,  why,  he  would  be  liable,  the  company 
would  be  liable  for  the  wanton  negligence  of  the  defendant's  em- 
ployees. H  he  could  by  giving  an  alarm  signal  or  have  done  any- 
thing within  the  means  or  power  to  have  enabled  the  plaintiff's 
intestate  to  escape  injury,  then  the  company  would  be  liable,  al- 
though the  engineer  may  have  done  all  he  could  to  avert  the  actual 
collision.  It  was  his  duty  not  only  to  avert  the  collision,  but  his 
duty  to  avert  the  injury,  if  he  had  the  means  in  his  power  to  do 
so."  This  charge  the  defendant  duly  excepted  to.  In  this  connec- 
tion, the  defendant  requested  the  court  in  writing  to  charge  the 
jury  as  follows :  "The  court  charges  you  that,  if  you  believe  all  the 
evidence  in  this  case,  there  was  no  duty  on  defendant's  engineer, 
after  becoming  aware  of  the  approach  of  the  Louisville  &  Nash- 
ville train  to  the  crossing,  to  give  any  signal  of  his  approach  by  bell 
or  whistle." 

The  oral  charge  manifestly  makes  a  distinction  between  the 
collision  and  the  injury — the  killing  of  the  conductor — and  would, 
in  the  light  of  the  evidence,  leave  it  open  for  the  jury  to  find  a  ver- 
dict against  the  defendant  because  the  whistle  was  not  blown  after 
the  engineer  discovered  the  presence  of  the  passenger  train,  not- 
withstanding the  undisputed  evidence  shows  that  the  engineer 
resorted  to  every  means  known  to  skillful  engineers  to  avert  the 
collision,  after  he  was  apprised  of  the  dangerous  proximity  of  the 
passenger  train.  Then,  there  is  no  reasonable  inference  deducible 
from  the  evidence,  other  than  that  the  conductor  was  aware,  when 
he  started,  and  while  he  was  passing  through  the  coach  to  the 
platform,  that  a  collision  was  imminent,  and  that  immediately 
upon  his  reaching  the  platform  the  collision  occurred,  and  be  was 
instantly  killed.  Therefore  we  cannot  perceive  how  a  blast  of  the 
whistle  could  have  prevented  the  collision,  or  have  made  the  con- 
ductor any  more  cognizant  of  the  dangerous  proximity  of  the  de- 
fendant's train  than  he  already  was.  Moreover,  the  defendant's 
engineer  did  not  see  the  conductor.  Withal,  the  court  is  of  the 
opinion  that  no  duty  rested  upon  the  engineer  to  sound  the  whistle 
after  he  was  apprised  of  the  dangerous  proximity  of  the  pas- 
senger train.  The  court  erred  in  the  oral  charge,  and  erred  in  re- 
fusing to  charge  13,  set  out  above. 

Having  determined  that  wantonness  was  a  question  for  the 
determination  of  the  jury,  many  of  the  charges  in  the  defendant's 
series  we  hold  to  have  been  properly  refused  for  ignoring 
that  inquiry.  Thev  are  numbers  1,  26,  27,  37,  36,  35,  34,  45,  47, 
33,  38,  39,  7,  21,  12,  16,  18,  17,  20,  28,  29,  31,  30,  25,  23,  45,  and 
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32.  Charges  40  and  42  were  properly  refused,  for  the  reason 
that  they  invoke  the  doctrine  of  imputed  negligence ;  whereas,  the 
only  plea  setting  up  in  this  defense  was  ruled  out  of  the  case  by 
demurrer  thereto  sustained.  Charges  53  and  54  do  not  hypothe- 
size that  acts  mentioned,  as  constituting  negligence  proximately 
Qpntributing  to  the  injury.  Charges  5,  9,  and  15  are  general 
charges  in  respect  to  wantonness,  and  were  properly  refused. 
Charges  46  and  24  are  misleading.  Charges  8  and  6  are  patently 
bad,  and  were  properly  refused.  Charges  12,  11,  and  10  are  mis- 
leading, and  also  pretermit  wantonness.  Charge  21a  is  argumen- 
tative and  fails  to  hypothesize  that  the  negligence  of  the  intestate 
proximately  contributed  to  his  injury  or  death.  Charge  66  as- 
sumes that  the  conductor's  going  on  the  platform  was  negligence, 
and  is  evasive  of  the  province  of  the  jury.  Charge  51  hypothe- 
sizes a  verdict  for  plaintiff,  and,  assuming  it  to  be  otherwise  cor- 
rect, the  defendant  was  not  injured  by  its  refusal.  The  court 
committed  no  reversible  error  in  the  rulings  on  the  admissibility 
of  evidence. 

For  the  errors  pointed  out,  the  judgment  must  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

f 

DowDELL,  C.  J.,  and  Simpson  and  Mayfield^  JJ.,  concur. 


Helueson  v.  Seattle  Electric  Co. 

(Supreme  Court  of  Washington,  Dec.  10,  1909.) 

[105  Pac.  Rep.  458.] 

Street  Railroads — Collisions— Obligation  of  Pedestrians.* — One  ap- 
proaching a  street  car  crossing  with  knowledge  of  the  situation  must 
use  ordinary  care,  and  cannot  heedlessly  cross  the  track,  and  throw 
the  entire  burden  of  his  safety  on  the  motorman  on  an  approaching 
car. 

Street  Railroads— Use  of  Streets— Right  of  Pedestrians.!— The  right 
of  pedestrians  and  of  a  street  railroad -are  equal  and  their  duties  are 


*For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
cross  street  railway  tracks  in  front  of  a  car  with  knowledge  that  it 
is  approaching,  see  third  foot-note  of  Kinlen  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  32  R.  R.  R.  722,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  722;  first 
head-note  of  Rundgren  v.  Boston,  etc.,  Co.  (Mass.),  32  R.  R.  R.  685, 
55  Am.  &  Eng.  R.  Cas.,  N.  S.,  685;  sixth  head-note  of  Grimm  v.  Mil- 
waukee, etc.,  Co.  (Wis.),  32  R.  R.  R.  665,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  665;  foot-note  of  McDivitt  v.  DesMoines  City  Ry.  Co.  (Iowa),  32 
R.  R.  R.  38,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  38. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
way  as  between  a   street   car   and   another   vehicle^   or   person,   see 

34  R  R  R— 22 
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reciprocal,  and  neither  has  the  exclusive  right  of  way,  but  each  must 
have  due  regard  to  the  rights  of  the  other. 

Street  Railroads — Crossings — Duty  of  Pedestrians4 — The  rule  that 
the  failure  of  a  pedestrian  to  look  and  listen  before  crossing  a  street 
car  track  is  not  negligence  per  se  does  not  mean  that  one  can  care- 
lessly cross  the  track  without  using  his  senses  for  his  protection;  and, 
in  determining  the  question  of  contributory  negligence,  the  failure  to 
look  and  listen  is  a  fact  to  be  considered. 

Street  Railroads — Crossings — Duty  of  Pedestrxans.§ — A  pedestrian, 
knowing  the  situation,  approached  a  street  car  crossing  at  night.  She 
saw  two  cars  on  the  west  side  of  the  crossing,  and  started  across,  and, 
when  a  little  cut  from  the  crossing,  she  looked  east,  and  saw  no  car, 
and  went  aJong.  A  car  from  the  east  struck  her.  The  car  was  running 
10  miles  an  hour.  From  the  curb  to  the  first  rail  was  lO  feet.  The  car 
was  lighted,  and  had  a  headlight.  Held,  that  she  was  guiltj'  of  con- 
tributory negligence  as  a  matter  of  law. 

Fiillerton,  J.,  dissenting. 

.  Department  1.  Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Judge. 

Action  by  Helga  Hellieson  against  the  Seattle  Electric  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  case  remanded  for  dismissal. 

James  B,  Hoive  and  Hugh  A.  Tait,  for  appellant. 
Martin  J.  Lt^d  and  Vince  H.  Faben,  for  respondent. 

Morris,  J.  On  September  17,  1907,  the  respondent  left  the 
place  where  she  was  temporarily  employed  to  go  to  her  home  on 

fourth  foot-note  of  Grimm  v.  Milwaukee,  etc.,  Co.  (Wis.),  32  R.  R- 
R.  665,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  665. 

For  the  authorities  in  this  series  on  the  subject  of  the  mutual  rights 
and  duties  of  street  railways  and  other  users  of  streets,  see  first  foot- 
note of  Kinlen  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  32  R.  R.  R.  722, 
55  Am.  &  Eng.  R.  Cas.,  N.  S.,  722. 

JFor  the  authorities  in  this  series  on  the  question  whether  a  person 
must  try  to  discover  the  approach  of  cars  before  attempting  to  cross 
street  car  tracks,  see  third  foot-note  of  Denis  v.  Lewiston,  etc.,  Ry. 
Co.  (Me.),  31  R.  R.  R.  516,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  516;  second 
foot-note  of  Carrahan  v.  Boston,  etc.,  Co.  (Mass.),  30  R.  R.  R.  750, 
53  Am.  &  Eng.  R.  Cas.,  N.  S.,  750;  second  foot-note  of  Pilmer  r. 
Boise  Traction  Co.  (Idaho),  29  R.  R.  R.  371,  52  Am.  &  Eng.  R.  Cas., 
N.  S.,  371. 

§For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  street 
'car  tracks  by  being  struck  by  a  car  which  could  have  been  seen  by 
the  injured  person  before  he  made  such  attempt,  see  foot-note  of 
Fitzgerald  v.  Boston  Elev.  Ry.  Co,  (Mass.),  26  R.  R.  R.  535,  49  Am. 
&  Eng.  R.  Cas.,  N.  S.,  535,  where  all  those  preceding  it  are  col- 
lected); first  head-note  of  Wider  v,  Detroit  United  Ry.  (Mich.),  26 
R.  R.  R.  537,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  537;  Pittsburgh  Rj'.  Co. 
V.  ClufT  (C.  C.  A.),  26  R.  R.  R.  539,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  539; 
second  paragraph  of  first  foot-note  of  Clemons  v.  Chicago,  etc.,  R. 
Co.  (Wis.),  31  R.  R.  R.  491,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  491. 
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the  comer  of  Pine  street  and  Bellevue  avenue,  Seattle.  She 
walked  west  on  the  north  side  of  Pine  street,  until  she  came  to 
Bellevue  avenue.  When  she  reached  the  east  side  of  Bellevue 
avenue,  she  saw  two  cars,  one  headed  east  and  the  other  west  on 
the  west  side  of  Bellevue,  which  it  appears  was  the  usual  stopping 
place  for  cars  at  that  street  intersection.  She  was  then  living  on 
the  southwest  corner  of  these  two  streets,  and,  thinking  she  had 
time  to  cross  the  track  before  the  east-bound  car  reached  the  east 
crossing,  she  started  to  cross  Pine  on  the  east  side  of  Bellevue. 
At  the  time  she  reached  the  crossing  it  was  dark,  about  7 :30  p.  m., 
and,  after  seeing  the  situation  of  the  two  cars  on  the  west  side  of 
the  crossing,  she  says  she  started  across,  and  when,  using  her  own 
language,  "a  little  out  from  the  crossing,"  she  looked  east  on  Pine, 
and.  seeing  no  car,  went  on.  She  had  one  foot  over  the  first  rail, 
when  she  saw  a  car  approaching  from  the  east.  She  says  she  only 
had  time  to  withdraw  her  foot  when  the  car  struck  her  upon  her 
left  shoulder,  throwing  her  to  the  sidewalk,  and  inflicting  the  in- 
juries complained  of.  In  fixing  the  time  she  looked  east  with 
reference  to  the  time  she  started  to  cross,  she  says :  "It  was  just 
a  short  time  before  I  crossed.  *  *  *  I  know  it  was  before,  but 
I  cannot  tell  how  long.  *  *  *  I  could  not  say  any  time.  It  was 
just  a  moment  before  I  went  over."  Another  answer  was :  "I 
can  say  it  was  better  than  a  moment  before." 

The  negligence  complained  of  was  failure  to  ring  the  bell,  and 
she  testified  that  no  bell  was  rung.  The  testimony  of  other  wit- 
nesses upon  this  point  was  given  by  two  passengers  on  the  car  and 
the  motorman.  One  passenger,  Jones,  testified :  "I  couldn't  say 
that  it  did  ring  or  that  it  didn't  ring."  The  other  passenger,  Pick- 
ford,  says  the  bell  was  rung  three  or  four  times  between  Summit 
(one  block  east)  and  Bellevue,  and  that  the  bell  was  cung  within 
a  car  length  of  the  crossing.  The  motorman  testified  that  he  rang 
the  bell  three  or  four  times  between  Summit  and  Bellevue,  and 
once  or  twice  just  before  striking  respondent.  He  also  testified 
he  did  not  see  the  respondent  until  she  stepped  out  from  the  shade 
of  a  tree  and  stepped  onto  the  track.  This  tree  was  shown  to  be 
set  about  12  feet  east  from  the  crossing,  and  its  foliage  was  from 
15  to  18  feet  in  diameter.  It  was  also  shown  that  there  was  an 
arc  light  hanging  nearest  to  the  northeast  corner  of  the  crossing; 
that  between  Summit  and  Bellevue  the  car  was  running  on  a 
downgrade  of  7.3  per  cent,  at  eight  or  ten  miles  an  hour ;  and  that 
from  the  curb  where  respondent  started  to  cross  the  street  it  was 
ten  feet  to  the  first  rail,  over  which  she  placed  her  foot  before 
she  saw  the  car.  The  verdict  was  in  favor  of  respondent,  and,  the 
court  denying  appellant's  motion  for  judgment  notwithstanding 
the  verdict,  this  appeal  is  taken,  and  this  ruling  and  others  involv- 
ing the  same  point  are  assigned  as  error.  It  is  apparent  that  the 
only  question  involved  in  the  appeal  is :  Was  respondent  guilty 
of  such  contributory  negligence  as  to  preclude  her  recovery. 
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Respondent  had  lived  on  the  southwest  comer  of  this  crossing 
for  about  eight  months,  and  was  familiar  with  the  fact  that  a 
number  of  different  car  lines  ran  over  these  tracks,  and  that  cars 
passed  there  frequently  in  both  directions.  She  approached  this 
crossing,  then  well  knowing  the  situation,  and  she  was  bound  to 
use  such  a  degree  of  care  as  an  ordinary,  prudent  person,  having 
such  knowledge  of  the  situation  would  use  under  like  circum- 
stances. If  she  had  done  so,  the  conclusion  is  irresistible  she 
would  not  have  been  injured.  She  says  she  looked  a  moment  be- 
fore she  started  across,  but  saw  nothing,  and  heard  nothing;  yet  it 
is  shown  by  an  engineer  familiar  with  the  crossing  that,  taking 
the  speed  of  the  car  at  10  miles  an  hour,  her  speed  at  2^  miles  an 
hour,  and  the  distance  from  the  place  where  she  said  she  looked 
east  to  the  track  at  ten  feet,  the  car  was  then  42  feet  east  of  the 
crossing.  We  cannot  understand  how  one  looking  for  a  car  can 
fail  to  see  a  lighted  car  with  its  headlight  throwing  on  the  track 
ahead  of  it,  and  only  42  feet  away.  The  physical  facts  if  the 
situation  are  a  unit  in  showing  respondent  could  not  have  used 
ordinary  care  in  attempting  the  crossing.  If  she  looked,  she  must 
have  seen  the  car,  or  else  she  gave  such  an  indifferent  and  casual 
glance,  as  was  of  no  value  to  her  in  determining  whether  or  not  a 
car  was  approaching.  In  either  event,  she  was  not  using  ordinan' 
care.  The  car  was  there  with  its  lights  burning,  and  such  a  look 
as  would  be  given  by  an  ordinarily  prudent  person  would  have 
located  it.  Pedestrians  in  crossing  the  tracks  of  a  street  railway 
in  the  daytime  or  in  the  nighttime,  knowing  as  respondent  knew 
that  the  crossing  was  one  where  cars  frequently  passed,  must  use 
their  senses  to  apprise  them  of  the  danger,  if  any.  They  cannot 
heedlessly  and  carelessly  cross  the  track,  and  throw  the  entire 
burden  of  their  safety  upon  the  motorman  of  any  approaching  car. 
The  rights  of  the  pedestrian  and  that  of  the  street  railway  are 
equal.  Their  duties  are  reciprocal.  Neither  has  the  exclusive 
right  of  way.  Each  must  have  due  regard  to  the  rights  of  the 
other. 

It  is  urged  by  respondent  that,  if  it  should  appear  that  she  at- 
tempted the  crossing  without  looking  and  without  listening,  such 
failure  is  not  contributory  negligence  in  law ;  citing  Roberts  v. 
Spokane  St.  Ry.  Co.,  23  Wash.  325,  63  Pac.  506,  54  L.  R.  A.  184. 
and  other  cases  from  this  court,  in  which  it  is  held  that  failure  to 
look  and  listen  before  crossing  the  tracks  of  an  electric  railway  in 
a  public  street  where  the  cars  have  not  the  exclusive  right  of  way 
is  not  negligence  per  se.  Such  undoubtedly  is  the  rule  here,  but 
such  a  rule  does  not  mean  that  one  can  heedlessly  and  carelessly 
cross  the  track  without  using  his  senses  for  his  protection ;  nor 
does  it  mean  that  those  who  have  eyes  to  see,  but  see  not,  and 
ears  to  hear,  but  hear  not,  are  exercising  due  care.  In  determin- 
ing the  question  of  contributory  negligence,  due  care  or  ordinary 
prudence  is  the  only  known  test.    What  would  be  due  care  under 
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certain  circumstances  would  not  be  due  care  under  other  and 
different  circumstances ;  and,  in  determining  this  question,  this 
court  has  refused  to  predicate  its  answer  alone  upon  the  fact  that 
it  did  not  appear  that  the  person  about  to  cross  the  track  looked  or 
listened,  and  say  such  failure  of  itself  alone  constitutes  negligence 
in  law.  Other  facts  existing  and  present  and  effecting  the  situa 
tion  must  be  given  their  due  weight  in  determining  the  question 
of  contributory  negligence.  In  other  words,  it  is  not  alone :  Did 
the  pedestrian  look  and  listen  ?  And,  upon  answering  that  ques- 
tion in  the  negative,  say  it  is  negligence  per  se,  and  there  can  be  no 
recovery.  But  the  test  is :  Did  the  pedestrian,  under  all  circum- 
stances, use  such  a  degree  of  care,  caution,  and  prudence  as  an 
ordinarily  prudent  and  careful  pedestrian  would  use  under  like 
circumstances  ?  And  in  answering  such  test  this  court  has  in  a 
number  of  cases  held  that  the  failure  to  look  and  listen  was  a  fact 
to  be  considered  in  determining  whether  or  no  there  was  contrib- 
utory negligence  as  a  matter  of  law.  Skinner  v,  Tacoma  Ry.  & 
Power  Co.,  46  Wash.  122,  89  Pac.  483 ;  Mey  v,  Seattle  Electric 
Company,  47  Wash.  497, 92  Pac.  283 ;  Dimuria  v.  Seattle  Transfer 
Company,  50  Wash.  633,  97  Pac.  657.  The  same  rule  has  been 
applied  to  the  drivers  of  wagons  in  crossing  the  track.  Christen- 
sen  z;.  Union  Trunk  Line,  6  Wash.  75,  32  Pac.  1018;  Criss  v. 
Seattle  Electric  Company,  38  Wash.  320,  80  Pac.  535 ;  Coats  v. 
Seattle  Electric  Company,  39  Wash.  386,  81  Pac.  830 ;  Davis  v. 
Railroad  Company,  47  Wash.  301,  91  Pac.  839;  Helber  v.  Spokane 
St.  Ry.  Co.,  22  Wash.  319,  61  Pac.  40.  The  Roberts  Case  cites 
as  authority  for  the  rule  thierein  announced,  Robbins  v,  Spring- 
field R.  R.  Co.,  165  Mass.  30,  42  N.  E.  334,  and  Shea  v.  St.  Paul 
City  Ry.  Co.,  50  Minn.  395,  52  N.  W.  902.  An  examination  of 
the  Massachusetts  and  Minnesota  cases  will  show  that  the  an- 
nouncement of  such  a  rule  was  never  intended  to  be  construed  as 
a  holding  that  failure  to  look  and  listen  was  not  a  circumstance  to 
be  considered  in  determining  the  question  of  contributory  negli- 
gence as  a  matter  of  law.  We  refer  to  a  number  of  such  cases 
subsequent  to  the  Robbins  Case. 

In  Hall  V.  West  End  St.  Ry.  Co.,  168  Mass.  461,  47  N.  E.  124, 
the  holding  is  to  cross  a  street  railway  track  "in  such  a  state  of  in- 
attention as  to  know  nothing  of  the  approach  of  a  car  until  struck 
shows  want  of  ordinary  care.'*  In  Kelly  v,  Wakefield  &  S.  St.  Ry. 
Co.,  175  Mass.  331,  56  N.  E.  285,  it  is  said  there  is  no  absolute  rule 
of  law  requiring  a  traveler  to  look  and  listen,  but,  if  it  appears 
that  the  plaintiff's  conduct  was  negligent  and  that  such  negligence 
contributed  to  the  injury,  it  is  the  duty  of  the  court  to  direct  a  ver- 
dict for  defendant.  In  Hurley  v.  West  End  Ry.  Co.,  180  Mass. 
370,  62  N.  E.  263,  the  ruling  is,  where  plaintiff  in  the  daytime  drove 
across  the  tracks  of  a  street  railway  on  which  he  knew  electric  cars 
were  running  without  looking,  he  was  not  in  the  exercise  of  due 
care.  In  Itzkowitz  v,  Boston  Elevated  Ry.Co.,  186  Mass.  142,  71  N. 
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E.  298,  it  is  held  that  if,  in  the  exercise  of  due  care,  plaintiff  could 
not  fail  to  see  that  he  was  close  to  the  track  and  that  a  car  might 
be  expected  to  pass  over  it  at  any  moment,  he  was  not  justified  in 
stepping  upon  the  track,  when  he  could  not  fail  to  see  the  car  with- 
out shutting  his  eyes,  and  when  it  would  seem  as  if  he  should  have 
heard  it.  In  Dunn  v.  Old  Colony  St.  Ry.  Co.,  186  Mass.  316,  71 
N.  E.  557,  the  court  says :  "There  was  nothing  to  prevent  the 
driver's  seeing  the  car  had  he  looked  at  any  time  after  he  was 
fifty  or  sixty  feet  away" — and  a  recovery  was  denied.  In  Quinn 
V.  Boston  Elevated  Ry.  Co.,  188  Mass.  473,  74  N.  E.  687,  it  ap- 
peared that  the  plaintiff  was  stopping  near  the  track  and  could 
have  seen  the  car  had  he  looked,  and  could  have  heard  it  had  he 
listened.  His  failure  so  to  look  and  listen  was  held  to  be  contrib- 
utory negligence.  In  Blackwell  v.  Old  Colony  St.  Ry.  Co.,  193 
Mass.  222,  79  N.  E.  335,  the  opinion  reads :  "From  the  time  he 
left  the  sidewalk  until  he  was  struck  it  is  not  shown  that  he  had 
either  looked  or  listened  for  a  car.  *  *  *  He  must  have  known 
of  the  near  presence  of  the  moving  car  had  he  taken  any  precau- 
tion whatever  to  ascertain."  And  such  failure  is  held  to  be  con- 
tributory negligence.  In  Saltman  v.  Boston  Elevated  Ry.  Co.,  187 
Mass.  243,  72  N.  E.  950,  the  plaintiff  was  held  guilty  of  contribu- 
tory negligence  in  driving  upon  the  track  when  he  could  not  use 
his  sight  for  his  protection,  nor  depend  upon  his  sense  of  hearing. 
See,  also,  Donovan  v,  Lynn  &  B.  R.  Co.,  185  Mass.  533,  70  N.  E. 
1029,  and  Fitzgerald  v,  Boston  Elevated  Ry.  Co.,  194  Mass.  242, 
80  N.  E.  224.  The  Minnesota  cases  subsequent  to  Shea  v.  St. 
Paul  City  Ry.  Co.,  supra,  announce  a  like  rule.  In  Terien  v.  St 
Paul  City  Ry.  Co.,  70  Minn.  533,  7i  N.  W.  412,  the  syflabus  by 
the  court  reads :  "Whether  a  pedestrian  is  guilty  of  contributory 
negligence  in  failing  to  look  and  listen  before  attempting  to  cross 
the  track  of  a  street  railway  is,  as  a  general  rule,  a  question  of 
fact  for  the  jury,  to  be  determined  from  all  the  circumstances  of 
the  particular  cas^ ;  but  the  circumstances  may  be  such  and  the 
evidence  as  to  those  circumstances  so  conclusive  that  the  court 
should  say  as  a  question  of  law  that  he  was  guilty  of  contributory 
negligence  in  failing  to  look  and  listen" — citing  Hickey  v.  Railway 
Co.,  60  Minn.  119,  61  N.  W.  893,  where  it  was  held  as  a  question 
of  law  that  the  plaintiff  therein  was  guilty  of  contributory  negli- 
gence in  failing  to  look  and  listen  before  crossing  the  street  rail- 
way track.  In  Russell  v,  Minneapolis  St.  Ry.  Co.  (Minn.)  86  N. 
W.  346,  the  court  thus  states  the  rule :  "It  is  not  as  a  matter  of 
law  negligence  for  a  pedestrian  to  cross  a  street  railway  (af  least 
within  the  populous  part  of  the  city)  without  looking  and  listen- 
ing for  an  approaching  car.  Whether  the  failure  to  look  and  listen 
be  an  act  of  negligence  must  be  determined  from  all  the  circum- 
stances of  each  particular  case,  guided  by  the  rule  of  ordinary 
care  and  prudence.  If  a  person  by  the  exercise  of  such  care  could 
have  discovered  an  approaching  car  and  avoided  the  accident  and 
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he  failed  to  do  so,  he  cannot  recover.  So  the  question  in  every 
case  is  one  of  ordinary  care.  Failure  to  look  and  listen  might  be 
conclusive,  or  at  least  very  strong  evidence  of  negligence  in  one 
case,  and  in  another  of  no  particular  controlling  force  at  all."' 
Referring  to  the  facts  in  the  case  before  it,  the  court  continues : 
"A  glance  of  the  eye  to  the  left  would  have  informed  her  of  the 
approach  of  the  car,  but  she  says  she  neither  heard  it  nor  saw  it. 
Clearly  from  her  undisputed  evidence  reasonable  minds  can  arrive 
at  but  one  conclusion,  and  that  to  the  effect  that  her  own  indiffer- 
ent and  careless  conduct  was  the  cause  of  the  injuries  she  re- 
ceived." Such  language  might  well  be  written  upon  a  review  of 
the  facts  in  the  case  before  us. 

The  latest  kindred  expression  from  this  court  may  be  found  in 
Keefe  v.  Seattle  Electric  Co.  (filed  November  2,  1909)  104  Pac. 
774,  wherein  it  is  stated :  "The  facts  speak  the  law  in  each  case, 
and  it  does  not  follow  from  what  we  have  said  that  a  person  has  a 
right  to  go  blindly  upon  a  track  when  a  car  is  so  near  that  his  at- 
tempt must  necessarily  result  in  a  scramble  for  the  right  of  way/' 
Cases  might  be  multiplied  holding  a  like  rule.  We  have,  however,, 
confined  our  citations  to  those  states  following  which  this  court 
first  pronounced  the  rule  in  the  Roberts  Case,  and  our  purpose  in 
doing  so  is  to  make  clear  that  this  rule  in  the  Roberts  Case  does 
not  announce  a  rule  of  conduct  that  may  be  used  as  a  measuring 
st'ck  in  all  cases  irrespective  of  the  facts,  which  must  alone  deter- 
mme  its  proper  announcement.  In  the  present  case  it  conclusively 
appears  to  us  that,  if  the  respondent  looked  as  she  says  she  did, 
she  must  have  seen  the  car  then  only  42  feet  away.  If  she  did  not 
look,  under  all  the  attendant  circumstances,  she  was  not  using  due 
and  ordinary  care.  In  either  case  she  was  guilty  of  contributory 
negligence,  and  she  cannot  recover. 

The  judgment  is  reversed,  and  the  cause  remanded  for  dismis- 
sal 

RuDKiN,  C.  J.,  and  Chadwick,  J.,  concur. 
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LuNDERGAN  V.  New  York  Cent.  &  H.  R.  R.  R.  (two  cases). 
(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  21,  1909.) 

[89  N.   E.  Rep.  625.] 

Railroads^Accidents  at  Crossings — Contributory  Negligence— Bur- 
den of  Proof.* — An  action  by  an  administrator  for  the  death  of  his 
intestate,  struck  by  a  train  at  a  private  way  crossing  a  railroad  track, 
and  not  a  way  described  in  St.  1906,  p.  555,  c.  463,  pt.  2,  §§  149,  150, 
relating  to  crossings  over  highways  or  townways  is  not  within  section 
'245,  fixing  the  liability  for  damages  in  collisions  at  grade  crossings, 
and  plaintiff  must  show  that  intestate  was  in  the  exercise  of  due  care. 

Railroads — Crossings — Care  Required  of  Travelers — Questions  for 
Jury.t — How  far  a  traveler,  seeing  that  the  gates  at  a  railroad  cross- 
ing were  open,  without  knowing  that  they  were  temporarily  out  of 
use,  might  rely  thereon  as  indicating  that  he  might  safely  undertake 
to  cross,  and  how  far  he  must  watch  for  trains,  because  he  saw  no 
flagman,  and  because  his  view  was  obstructed,  was  for  the  jury. 

Railroads — Crossings — Care  Required  of  Travelers.t — ^The  fact  that 
the  gates  at  a  railroad  crossing  were  open  and  unattended  did  not 
excuse  a  traveler  about  to  cross  from  using  his  senses  for  his  own 
protection,  but  was  a  fact  which  he  could  consider  in  determining  to 
what  extent  he  ought  to  carry  his  own  vigilance. 

Railroads — Crossings — Care  Required  of  Travelers — ^Place  for  Look- 
ing.t — A  traveler,  about  to  cross  a  railroad  crossing  at  which  the 
gates  were  open  and  unattended,  looked  for  an   approaching  train, 

♦See  generally,  second  foot-note  of  White  v.  New  York,  etc.,  R. 
Co.  (Mass.),  31  R.  R.  R.  488,  54  Am.  &  Eng.  R.  Cas.,  N.  S-,  488; 
fourth  foot-note  of  McDuf!ee*s  Adm'x  v.  Boston  &  M.  R.  R.  (Vt.), 
29  R.  R.  R.  467,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  467. 

tSee  second  foot-note  of  Louisville  &  N.  R.  Co.  v.  Roth  (Ky.),  32 
R.  R.  R.  610,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  610. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
highway  traveler  to  look  again  for  trains  or  street  cars,  just  before 
he  attempts  to  cross  railroad  tracks,  see  second  paragraph  of  foot- 
note of  New  York,  etc.,  Co.  v.  Maidment  (C.  C.  A.),  32  R.  R.  R- 
681,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  681;  second  head-note  of  Grimm 
V,  Milwaukee,  etc.,  Co.  (Wis.),  32  R.  R.  R.  665,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  665;  eleventh  head-note  of  Kern  v.  Des  Moines  City  Ry- 
Co.  (Iowa),  32  R.  R.  R.  29,  55  Am.  &  Eng.  R.  Cas,,  N.  S.,  29;  fourth 
head-note  of  Clemons  v.  Chicago,  etc.,  R.  Co.  (Wis.),  31  R.  R-  R- 
491,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  491. 

For  the  authorities  in  this  series  on  the  question  whether  there 
can  be  a  recovery  for  injuries  inflicted  by  a  train  which  the  highway 
traveler  should  have  discovered  to  be  approaching  before  he  made  the 
attempt  to  cross  the  tracks,  see  second  foot-note  of  Folkmire  v,  Mich- 
igan United  Rvs.  Co.  (Mich.),  32  R.  R.  R.  328,  55  Am.  &  Eng.  R.  Cas., 
N.  S.,  328;  fifth  head-note  of  Chesapeake  &  O.  Ry.  Co.  v.  Hall's 
Adm'r  (Va.),  32  R.  R.  R.  638,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  638; 
fourth  head-note  of  Clemens  v.  Chicago,  etc.,  R.  Co.  (Wis.),  31  R.  R- 
R.  391,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  491. 
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but  only  from  the  point  where  he  knew  the  view  was  obstructed.  He 
also  knew  that,  by  looking  along  the  tracks  from  a  point  nearer  to  the 
crossing,  he  could  see  up  the  track  far  enough  to  ascertain  seasonably 
whether  a  train  was  approaching  and  whether  he  could  cross  with 
safety.  He  failed  to  take  the  latter  precaution,  and  drove  on  over  the 
crossing  after  his  ineffectual  attempt  to  look,  without  paying  any  at- 
tention to  the  imminent  danger  that  actually  existed  from  an  ap- 
proaching train,  and  which  with  proper  care  he  could  have  avoided. 
Held,  that  he  was  guilty  of  negligence,  precluding  a  recovery  for  his 
death  in  consequence  of  being  struck  by  the  train. 

Negligence — Imputed  Negligence — Master  and  Servant.§ — A  master 
negligently  drove  upon  a  railroad  crossing  without  looking  for  an 
approaching  train.  A  servant  with  him  trusted  entirely  to  the  mas- 
ter looking  out  for  trains  from  one  direction,  and  the  master  relied 
wholly  on  the  servant  looking  out  for  trains  coming  from  the  other 
direction,  and  neither  attempted  to  take  any  precaution  against  the 
danger  for  which  the  other  was  looking  out,  and  neither  of  them, 
though  knowing  all  the  facts,  hesitated  to  trust  his  safety  to  the  pre- 
cautions taken  by  the  other.  Held,  that  the  "servant  must  bear  the 
consequences  of  his  master's  negligence,  and  there  could  be  no  re- 
•covery  for  t*he  death  of  the  servant,  struck  by  a  train. 

Death— Of  Child— Contributory  Negligence  of  Parcnt.||— The  father 
of  an  infant  son,  killed  while  failing  to  exercise  due  care  for  his 
safety,  cannot  recover  for  the  loss  of  the  son's  services. 

Appeal  and  Error— Questions  Reviewable— Waiver. — Exceptions  not 
argued  will  be  treated  as  waived. 

Exceptions  from  Superior  Court,  Worcester  County;  Robert 
R.  Bishop,  Judge. 

Actions  by  Mary  Lundergan,  as  administratrix  df  William  Lun- 
dergan,  deceased,  and  by  William  Lundergan,  Sr.,  against  the 
New  York  Central  &  Hudson  River  Railroad.  There  was  a  ver- 
dict for  defendant  in  each  case,  and  plaintiff  in  each  case  excepts. 
Overruled. 

Webster  Thayer,  John  W,  Sheehan,  Louis  Cutting,  Geo,  A. 
Drury,  and  Fred  A.  Walker,  for  plaintiffs. 

Ralph  A  Stewart  and  Henry  J,  Hart,  for  defendant. 

§For  the  authorities  in  this  series  on  the  subject  of  imputed  negli- 
Srence,  see  foot-note  of  Gulf,  etc.,  R.  Co.  v.  Barnes  (Miss.),  32  R.  R. 
R.  620,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  620;  first  and  third  head-note 
of  Wilson  V.  Puget  Sound  Elec.  Ry.  Co.  (Wash.),  32  R.  R.  R.  311, 
55  Am.  &  Eng.  R.  Cas.,  N.  S.,  311;  first  foot-note  of  Peabody  v.  Haves- 
hill,  etc.,  Ry.  (Mass.),  32  R.  R.  R.  26,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
26;  last  foot-note  of  Currie  v.  Consolidated  Ry.  Co.  (Conn.),  31  R. 
R.  R.  525,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  525. 

II For  the  authorities  in  this  series  on  the  subject  of  the  effect  of  the 
contributory  negligence  of  parents  on  the  right  to  recover  for  the 
injuries  or  deaths  of  their  children,  see  foot-note  of  Vinnette  v.  North- 
ern Pac.  Ry.  Co.  (Wash.),  26  R.  R.  R.  779,  49  Am.  &  Eng.  R.  Cas., 
N.  S.,  779. 
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Sheldon,  J.  The  first  of  these  cases  is  brought  by  the  plsun- 
tiff,  as  the  administratrix  of  the  estate  of  her  minor  son,  Wil- 
liam Lundergan,  to  recover  damages  for  his  death  without  con- 
scious suffering.  The  death  was  caused  by  one  of  the  defend- 
ant's trains  running  into  a  covered  milk  wagon,  which  contained 
one  Rogers,  a  boy  named  St.  Thomas,  and  the  deceased,  while 
the  wagon  was  being  driven -by  Rogers  through  Gardner  street 
in  Worcester  over  a  grade  crossing  of  the  defendant's  railroad. 
At  the  trial  the  defendant  conceded  that  the  case  should  be  sub- 
mitted to  the  jury  if  there  was  evidence  of  due  care  on  the  part 
of  Lundergan,  the  deceased,  but  contended  that  there  was  no  such 
evidence.  The  judge  so  ruled,  and  ordered  a  verdict  for  the  de- 
fendant; and  the  case  comes  before  us  upon  the  plaintiff's  ex- 
ceptions to  this  ruling. 

There  was  evidence  that  as  the  wagon  approached  the  crossing 
Rogers  sat  upon  its  right-hand  side,  driving;  Lundergan  sat  up- 
on the  left-hand  side,  and  St.  Thomas  was  between  them.  Rog- 
ers was  running  a  milk  route,  and  Lundergan  and  St.  Thomas 
were  in  his  employ,  and  had  been  for  some  months.  Lundergan 
was  16  years  of  age,  strong,  bright  and  active.  He  was  well  ac- 
quainted with  the  scene  of  the  accident.  Gardner  street  was  a 
private  way,  and  was  so  designated  by  signs  at  its  corners ;  there 
was  no  evidence  that  it  was  such  a  way  as  is  described  in  St.  1906, 
p.  555,  c.  463,  pt.  2,  §§  149,  150,  and  the  railroad  company  had 
not  posted  the  signs  therein  mentioned.  But  it  had  planked  the 
crossing  and  might  be  found  to  have  held  it  out  as  a  fit  place  for 
public  travel  and  so  to  have  invited  its  proper  use.  It  maintained 
gates  on  each  side  of  the  crossing,  and  kept  a  flagman,  whose 
duty  it  was  to  raise  and  lower  the  gates  and  to  flag  the  crossing 
when  the  gates  *were  not  in  use. 

The  accident  occurred  at  about  5  o'clock  in  the  morning  of 
February  3,  1908,  when  the  sun  had  not  risen  and  it  was  dark 
except  for  artificial  light.  But  there  were  electric  lights  near 
the  crossing,  so  that  it  could  be  distinctly  seen.  There  were  three 
tracks  here,  trains  frequently  passed,  and  the  particular  train 
which  caused  the  accident  was  then  about  due. 

As  Rogers'  wagon  approached  the  crossing  from  the  north, 
going  at  a  slow  trot,  he  pulled  his  horse  down  almost  to  a  stop 
at  a  point  about  a  rod  and  a  half  from  the  nearest  of  the  defend- 
ant's tracks,  and  saw  that  the  gates  were  up  and  lighted  and  that 
there  was  no  flagman  at  the  crossing.  The  wagon,  though  cov- 
ered, had  a  glass  front,  glass  sides  and  panels,  and  doors  on 
each  side.  While  the  horse  walked  slowly  on,  for  a  distance  of 
from  6  to  10  feet,  Rogers  put  his  head  out  of  the  right-hand  side 
of  the  wagon,  and  looked  to  see  if  a  train  was  coming,  but,  as  he 
testified,  saw  or  heard  none.  Lundergan  put  out  his  head  and 
looked  in  like  manner  from  the  left-hand  side  of  the  wagon. 
They  proceeded  on,  and  had  crossed  two  tracks  in  safety,  when 
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they  were  struck  by  a  train  coming  on  the  third  track  from  the 
west,  that  is,  upon  Rogers'  right-hand  side,  and  the  accident  hap- 
pened. It  appeared  also  that  at  the  point  where  Rogers  and  Lun- 
dergan  looked  for  trains,  Rogers'  view  on  his  right  was  obstructed 
by  a  building  and  two  piles  of  lumber  on  the  westerly  side  of 
Gardner  street ;  but  at  any  point  within  40  feet  of  the  northerly 
rail  of  the  second  track  there  was  an  unobstructed  view  of  the 
road  for  so  long  a  distance  that  if  Rogers  had  looked  within 
that  space  he  would  have  seen  the  headlight  of  the  engine  of  the 
approaching  train  and  would  have  been  able  to  avoid  the  collision ; 
and  he  knew  that  this  was  the  fact.  He  was  a  witness  for  the 
plaintiff,  and  so  testified  on  cross-examination.  There  was  no 
evidence  that  Lundergan  looked  in  that  direction  at  all. 

In  this  action,  which  does  not  come  under  the  rule  of  St.  1906, 
p.  580,  c.  463,  pt.  2,  §  245,  the  plaintiff  is  bound  to  show  that  Lun- 
dergan was  in  the  exercise  of  due  care.  Coakley  v.  Boston  & 
Maine  R.  R.,  159  Mass.  32,  33  N.  E.  930;  Walsh  v,  Boston  & 
Maine  R.  R.,  171  Mass.  52,  50  N.  E.  453 ;  Rogers  v.  Boston  & 
Maine  R.  R.,  187  Mass.  217,  218,  72  N.  E.  945. 

If  we  were  considering  here  an  action  brought  by  Rogers  in 
his  own  behalf,  we  should  be  unable  to  say  that  a  finding  that  he 
was  in  the  exercise  of  due  care  would  have  been  warranted.  It 
is  true  that  he  saw  that  the  gates  were  up ;  and  if,  as  might  have 
been  found,  he  did  not  know  that  they  were  temporarily  out  of 
use,  he  was  justified  in  regarding  this  as  a  circumstance  indicat- 
ing that  he  might  safely  undertake  to  cross.  If  nothing  more 
appeared,  it  undoubtedly  would  be  for  the  jury  to  say  to  what 
extent  he  might  rely  upon  this  circumstance  and  how  far,  espe- 
cially since  he  saw  no  flagman  and  his  view  to  the  right  was  much 
obstructed  by  intervening  obstacles,  he  was  bo'und,  considering 
all  the  circumstances,  to  carry  his  own  watchfulness.  Hicks  v, 
N.  Y.,  H.  &  H.  R.  R.,  164  Mass.  424,  41  N.  E.  721,  49  Am.  St. 
Rep.  471 ;  Conaty  v,  N.  Y.,  N.  H.  &  H.  R.  R.,  164  Mass.  572, 
42  N.  E.  103 ;  Clark  v.  Boston  &  Maine  R.  R.,  164  Mass.  434, 
41  N.  E.  666 ;  Robbins  v,  Fitchburg  R.  R.,  161  Mass.  145,  36  N. 
E.  752;  Hanks  v.  Boston  &  Albany  R.  R.,  147  Mass.  495,  18  N. 
E.  218;  Craig  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  118  Mass.  431.  But 
it  is  also  true,  as  was  indeed  conceded  by  the  counsel  for  the  plain- 
tiff in  their  able  argument,  that  the  fact  of  these  gates  being 
open  and  the  flagman  absent  would  not  excuse  him  from  exerting 
his  senses  actively  for  his  own  protection,  but  was  simply  a  fact 
which  he  had  the  right  to  take  into  consideration  in  determining 
to  what  extent  he  ought  to  carry  his  own  vigilance.  Merrigan  v, 
Boston  &  Albany  R.  R.,  154  Mass.  189,  28  N.  E.  149.  He  was 
still  bound  to  use  his  own  senses  and  faculties  to  protect  himself 
from  danger.  Santore  v.  N.  Y.  Central  &  Hudson  R.  R.  R. 
(Oct.  21,  1909)  89  N.  E.  619;  Slattery  v,  N.  Y.,  N.  H.  &  H.  R. 
R.  (Oct.  21,  1909)  89  N.  E.  622;  Tyler  v.  Old  Colony  R.  R.,  157 
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Mass.  336,  32  N.  E.  227 ;  Ellis  v.  Boston  &  Maine  R.  R.,  169 
Mass.  600,  48  N.  E.  839;  Roberts  r.  N.  Y.,  N.  H.  &  H.  R  R., 
175  Mass.  296,  56  N.-E.  559;  Briggs  v.  Boston  &  Maine  R.  R, 

188  Mass.  463,  74  N.  E.  667;  Romeo  v.  Boston  &  Maine  R  R, 
87  Me.  540.  33  Atl.  24.  This  is  especially  true  since  the  gates  were 
not  opened  for  him  to  cross,  but  were  simply  open  and  unattended. 
He  recognized  the  duty  that  rested  upon  him  and  came  nearly  to 
a  stop  to  look  westerly  and  listen  for  a  coming  train  before  en- 
tering upon  the  crossing.  But  under  the  circumstances  of  this 
case  that  cannot  avail  him.  A  train  was  then  due  from  the  west; 
but  althoujgh  he  looked  in  that  direction  he  knew  that  from  the 
point  at  which  he  looked  his  view  was  so  obstructed  and  re- 
stricted that  he  could  not  command  a  sufficient  range  of  vision 
to  secure  his  safety.  And  he  knew  also  that  by  looking  along 
the  tracks  from  a  point  nearer  to  the  crossing  he  could  see  them 
for  a  distance  sufficient  to  enable  him  to  ascertain  seasonably 
whether  a  train  was  approaching  and  whether  he  could  cross 
with  safety.  But  he  entirely  failed  to  take  this  precaution,  which 
he  must  have  known  was  essential  to  his  safety,  and  nothing  is 
shown  to  excuse  this  failure.  His  horse  was  gentle  and  fully 
under  control;  there  was  nothing  to  prevent  his  stopping  at  a 
proper  place.  Looking  for  a  train  at  a  place  where  he  knew 
that  he  might  not  be  able  to  see  it  cannot  be  enough  when  he 
knew  that  at  another  place  he  could  see  and  observe  whatever 
was  necessary,  and  failed  to  make  any  effort  to  do  so.  After 
this  ineffectual  attempt  to  look,  he  drove  on  over  the  crossing, 
paying  no  attention  to  the  imminent  danger  that  actually  existed, 
which  he  ought  to  have  guarded  against,  and  which  with  prop- 
er care  he  might  have  avoided.  This  was  negligence  on  his  part. 
Though  he  looked  for  a  train,  yet  he  looked  carelessly,  because- 
he  looked  only  when  he  knew  that  his  view  was  obstructed,  and 
failed  to  look  at  the  time  and  place  at  which,  as  he  knew,  he 
could  have  done  so  safely  and  would  have  had  a  clear  and  unre- 
stricted field  of  vision.  Hamblin  v.  N.  Y.,  N.  H.  &  H,  R.  R,  195 
Mass.  555,  81  N.  E.  258;  O'Connor  v.  N.  Y.,  N.  H.  &  H.  R  R. 

189  Mass.  361,  75  N.  E.  614;  Ellis  v.  Boston  &  Maine  R.  R,  16^ 
Mass.  600,  48  N.  E.  839;  Chase  v,  Maine  Central  R.  R,  167 
Mass.  383,  45  N.  E.  911 ;  Winslow  v.  Boston  &  Maine  R.  R,  165 
Mass.  264,  42  N.  E.  1133;  Fletcher  v,  Fitchburg  R.  R.,  149  Mass. 
127,  21  N.  E.  302,  3  L.  R.  A.  743.  This  is  very  much  like  those 
cases  in  which  one  approaching  a  grade  crossing  when  his  view 
of  the  tracks  is  obstructed  by  some  temporary  obstacle,  such  as 
other  cars  or  a  moving  train,  has  claimed  that  for  that  reason 
he  was  not  negligent  in  having  failed  to  see  the  approaching  train 
by  which  he  was  hurt.  Such  claims,  in  the  absence  of  other  evi- 
dence, have  not  been  allowed.  Fletcher  v.  Fitchburg  R.  R.,  l'^9 
Mass.  127,  21  N.  E.  302,  3  L.  R.  A.  743;  Bancroft  v,  Boston  & 
Worcester  R.  R.,  97  Mass.  275 ;  Donnelly  v,  Boston  &  Maine  R. 
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R.,  151  Mass.  210,  24  N.  E.  38;  Hubbard  v.  Boston  &  Albany  R. 
R.,  162  Mass.  132,  134,  38  N.  E.  366;  Rogers  v,  Boston  &  Maine 
R.  R.,  187  Mass.  217,  72  N.  E.  945. 

As  was  said  by  Rugg,  J.,  in  Hamblin  v.  N.  Y.,  N.  H.  &  H.  R. 
R.,  195  Mass.  555,  557,  81  N.  E.  258,  259,  a  case  in  some  respects 
resembling  this,  it  was  in  the  power  of  Rogers  "in  the  exercise 
of  common  prudence  to  look  and  listen  in  such  a  way  [in  this 
case  at  such  a  place]  that  he  could  with  reasonable  certainty 
have  been  enabled  to  see  the  approaching  train  if  one  was  within 
the  range  of  sight  or  hearing,  which  is  the  rule  laid  down  in 
Clark  V.  Boston  &  Maine  R.  R.,  164  Mass.  434,  439,  41  N.  E. 
666." 

The  cases  relied  on  by  the  plaintiff  which  have  been  already 
referred  to  are  not  at  variance  with  this  conclusion.  It  did  not 
appear  in  them  that  there  had  been  a  negligent  omission  on  the 
part  of  the  person  injured  or  killed  to  look  for  a  train  at  a  time 
and  place  when  he  knew  that  he  could  discover  by  the  easy  use 
of  his  senses  that  one  was  approaching,  and  when  there  was  noth- 
ing  to  excuse  this  omission. 

Under  the  circumstances  of  this  case,  Lundergan  must  bear 
the  consequences  of  Rogers'  negligence.  He  was  not  a  mere  guest 
of  the  latter,  as  in  Shultz  v.  Old  Colony  St.  Ry.,  193  Mass.  309, 
79  N.  E.  873,  8  L.  R.  A.  (N.  S.)  597,  118  Am.  St.  Rep.  502,  Mil- 
ler V.  Boston  &  Northern  St.  Ry.,  197  Mass.  535,  83  N.  E.  990, 
Chadboume  v.  Springfield  St.  Ry.,  199  Mass.  574,  85  N.  E.  737, 
and  Peabody  v,  Haverhill,  Danvers  &  Georgetown  St.  Ry.,  200 
Mass.  277,  85  N.  E.  1051.  The  relation  of  master  and  servant 
existed  between  these  parties,  and  that  is  one  of  the  relations 
excepted  in  the  Shultz  Case,  193  Mass.,  at  page  315,  79  N.  E. 
873,  8  L.  R.  A.  (N.  S.)  597,  118  Am.  St.  Rep.  502.  And  it  was 
made  certain  upon  the  undisputed  evidence  put  in  by  the  plain- 
tiff that  just  as  Rogers  trusted  entirely  to  Lundergan  to  look  out 
for  trains  coming  from  the  east,  so  Lundergan  relied  wholly  on 
Rogers  for  protection  from  any  trains  that  might  come  from  the 
west.  Neither  took  or  attempted  to  take  any  precaution  against 
the  danger  for  which  the  other  was  looking  out.  Neither  one  of 
them,  though  knowing  all  the  facts,  hesitated  to  trust  his  safety 
to  the  insufficient  precautions  taken  by  the  other.  There  was  on 
the  part  of  each  a  voluntary  surrender  to  the  other  of  all  care 
against  any  danger  coming  from  the  side  for  which  the  other 
made  himself  responsible.  That  distinguishes  this  case  from 
Tennien  v.  Chase,  201  Mass.  497,  87  N.  E.  901,  and  Feneff  v. 
Boston  &  Maine  R.  R.,  196  Mass.  575,  578,  82  N.  E.  705.  This 
case  comes  under  the  rule  of  AUyn  v,  Boston  &  Maine  R.  R., 
105  Mass.  77. 

It  follows  that  the  verdict  for  the  defendant  in  the  first  case 
was  rightly  ordered. 

2.  As  Lundergan  himself  was  not  in  the  exercise  of  due  care. 
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his  father,  the  plaintiff  in  the  second  case,  cannot  recover  for 
the  loss  of  the  son's  services.  It  is  not  necessary  to  discuss  this 
proposition  or  to  cite  any  authorities  in  its  support.  Accord- 
ingly we  need  not  consider  whether  upon  the  averments  of  the 
declaration  a  recovery  in  any  event  could  have  been  had  in  this 
case. 

3.   The  plaintiff's  other  exceptions  have  not  been  argued,  and 
we  treat  them  as  waived.    In  each  case  the  order  must  be 

Exceptions  overruled. 


Baldie  v.  Tacoma  Ry.  &  Power  Co. 

(Supreme  Court  of  Washington,  March  3,  1909.) 

[100  Pac.  Rep.  162.] 

Street  Railroads — CoUision  with  Automobile— Contributory  Negii- 
gence.'*' — In  an  action  for  injuries  to  an  automobile  by  collision  with 
a  street  car,  the  mere  fact  that  the  driver  running  his  automobile  on 
the  street  car  tracks  does  not  look  back  from  time  to  time  does  not 
render  him  guilty  of  contributory  negligence  as  a  matter  of  law,  as 
his  paramount  duty  is  to  look  ahead,  and  he  has  a  right  to  rely  for 
protection  from  on-coming  cars  or  vehicles  on  the  red  light  in  the 
rear  of  the  automobile. 

Street  Railroads — Collision  with  Automobile — Questions  for  Jury.— 
In  an  action  for  injuries  to  an  automobile  by  a  street  car  overtaking 
and  colliding  with  it,  whether  the  motorman  should  have  seen  the 
automobile  in  time  to  avoid  the  accident,  whether  he  was  guilty  of 
negligence  in  not  ringing  the  bell  and  running  at  an  excessive  speed, 
and  whether  the  chauffeur  was  guilty  of  contributory  negligence  in 
running  on  the  track  held,  under  the  evidence,  for  the  jury. 

Street  Railroads — Collision  with  Automobile— Negative— Qucstiw 
for  Jury. — In  an  action  for  injury  to  an  automobile  by  a  street  car 
overtaking  and  colliding  with  it,  whether  the  mortorman  had  no  rea- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
drive  or  walk  upon  or  cross  street  railway  tracks  at  points  other 
than  street  crossings,  see  first  foot-note  of  Grimm  v.  Milwaukee,  etc., 
Co.  (Wis.),  32  R.  R.  R.  665,  55  Am.  &  Eng.  R.  Cas.,  N.  S-,  665. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  those 
in  charge  of  street  cars  to  avoid  collisions  with  other  users  of  streets, 
see  Kinlen  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  32  R.  R.  R.  722,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  722,  and  foot-notes. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
person  about  to  cross  railroad  tracks  to  assume  that  those  in  charge 
of  trains  or  street  cars  will  perform  their  duties,  see  second  foot-note 
of  Stearns  v.  Boston  &  M.  R.  R.  (N.  H.),  32  R.  R.  R.  53,  55  Am.  & 
Eng.  R.  Cas.,  N.  S.,  55;  fourth  head-note  of  Henry  7'.  Cleveland,  etc., 
Ry.  Co.  (Ill),  32  R.  R.  R.  48,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  48. 
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son  to  anticipate  danger  cannot  be  found  as  a  matter  of  law  from 
the  mere  fact  that  the  car  had  a  right  of  way  over  the  street  car  tracks. 
Street  Railroads — Vehicles  in  Street — Respective  Rights  in  Street. — 
A  street  car  company  does  not  have  an  exclusive  right  of  way  over 
the  parts  of  the  street  in  which  its  tracks  are  laid,  and  the  drivers  of 
ordinary  vehicles  are  not  trespassers,  the  duties  of  a  driver  of  a 
wagon  and  a  motorman  being  reciprocal,  the  latter  being  required  to 
at  least  keep  a  lookout  ahead,  and,  when  it  becomes  apparent  that  the 
track  is  occupied  by  a  vehicle  which  cannot  be  gotten  off  in  time  to 
avert  a  collision,  it  is  his  duty  to  bring  the  car  to  a  stop. 

Appeal  from  Superior  Court,  Pierce  County ;  W.  O.  Chapman, 
Judge. 

Action  by  F,  H.  Baldie  against  the  Tacoma  Railway  &  Power 
Company  for  injuries  to  an  automobile.  From  a  judgment  of 
nonsuit,  plaintiff  appeals.    Reversed  and  remanded. 

H.  M.  Owens  and  Bates,  Peer  &  Peterson,  for  appellant. 
Grosscup  &  Morrow,  for  respondent. 

Chadwick,  J.  This  action  was  brought  by  plaintiff  to  recover 
damages  for  injuries  to  an  automobile  alleged  to  have  been  the 
result  of  the  careless  and  negligent  operation  of  one  of  defend- 
ant's street  cars  in  the  city  of  Tacoma.  At  about  the  hour  of 
midnight  of  November  7,  1907,  the  automobile  driven  by  a  chauf- 
feur was  run  on  to  Tacoma  avenue  from  a  side  street,  and  was 
proceeding  in  a  southerly  direction  at  a  speed  of  about  10  or  12 
miles  an  hour.  After  the  automobile  had  been  run  a  distance 
of  three  or  four  blocks,  and  was  within  about  20  feet  of  a  street 
crossing,  the  car  crashed  into  the  rear  end  of  the  machine,  caus- 
ing the  damage  for  which  recovery  is  now  sought.  A  dense  fog 
was  hanging  over  the  city.  The  automobile  was  equipped  with 
two  white  headlights  turned  low  and  a  red  rear  light.  It  was 
also  equipped  with  a  Gabriel  horn,  which  was  blown  at  frequent 
intervals.  The  place  of  the  accident  was  near  the  end  of  the  car 
line.  The  automobile  passed  the  car  while  it  was  standing  at 
the  terminus  and  passengers  were  alighting.  At  that  time  the 
headlight  on  the  car  was  showing  to  the  north.  After  passing 
the  car,  the  driver  ran  his  automobile  over  and  partly  onto 
the  street  car  track,  and,  as  we  have  said  had  proceeded  be- 
tween three  and  four  blocks  in  a  southerly  direction  when 
overtaken  by  the  street  car.  The  witnesses,  the  chauffeur, 
and  a  passenger  say  that  the  motorman  did  not  ring  the  bell  or 
give  any  warning  whatever  of  the  approach  of  the  car;  that,  if 
he  did  so,  they  did  not  hear  it.  However,  the  passenger  says  he 
heard  a  rumbling  noise,  looked  out  at  the  side,  saw  the  white 
headlight  of  the  car,  called  to  the  chauffeur  to  jump,  and  at  that 
moment  the  crash  came.  The  chauffeur  says  he  had  taken  the 
middle  of  the  street,  and  was  thus  on  the  car  track,  because  of  the 
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fog  and  the  danger  to  pedestrians  who  might  undertake  to  cross 
from  a  side  street  in  front  of  the  machine,  and  because  he  knew 
that  one  of  the  streets  intersecting  with  Tacoma  avenue  was  tom 
out  and  could  be  crossed  only  over  the  car  track.  Upon  this  state 
of  facts  plaintiff  rested  his  case,  whereupon  defendant  moved  for 
a  nonsuit.    This  was  granted,  and  plaintiff  has  appealed. 

The  sole  ground  upon  which  the  learned  trial  judge  based  his 
ruling  was  that  appellant  was  guilty  of  such  contributory  negli- 
gence as  to  preclude  a  recovery,  in  that  he  had  voluntarily  run 
the  automobile  on  the  track  of  the  respondent,  and  had  failed  to 
look  back  from  time  to  time ;  whereas,  he  might  and  should  have 
driven  it  over  that  part  of  tRe  street  lying  between  the  car  track 
and  the  curb,  usually  and  more  properly  sought  out  by  drivers  of 
vehicles.    In  passing  upon  the  question  before  it  the  court  said: 
"It  seems  to  me  under  the  authorities  that  when  one  goes  on  a 
car  track,  follows  it  without  paying  any  attention  as  to  whether 
the  car  is  coming  or  not,  and  never  looking  around  or  making  any 
attempt  to  protect  himself,  it  is  contributory  negligence  under  the 
law."  His  decision  rests  upon  the  proposition  that  the  mere  fact 
that  plaintiff's  chauffeur  was  driving  his  automobile  upon  the 
street  car  track  without  looking  back  or  anticipating  the  approach 
of  a  car  was  negligence  per  se.    The  street  and  the  whole  width 
thereof  was  open  to  vehicles,  and  it  has  been  frequently  held  that 
the  mere  use  of  a  car  track  by  the  driver  of  a  vehicle  is  not  neg- 
ligence as  a  matter  of  law.   North  Chicago  Elec.  Ry.  Co.  v.  Peu- 
ser,  190  111.  67,  60  N.  E.  78 ;  Mertz  v.  Detroit  Elec.  Ry.  Co.,  125 
Mich.  11,  83  N.  W.  1036;  Traver  v,  Spokane  St.  Ry.  Co.,  25 
Wash.  225,  65  Pac.  284 ;  27  Am.  &  Eng.  Enc.  Law,  57.  It  is  true 
that  it  puts  upon  the  driver  of  the  vehicle  a  greater  degree  of  care, 
but  it  does  not  put  upon  him  the  burden  of  keeping  a  lookout  to 
the  rear  to  the  exclusion  of  his  duty  to  look  ahead.   The  duty  to 
look  ahead  is  paramount.  The  red  rear  light  is  in  itself  a  warning 
upon  which  the  driver  has  a  right  to  rely  for  protection  from  on- 
coming cars  or  vehicles,  which,  although  they  have  a  paramount 
right  of  way,  must  assert  it  in  some  accepted  manner,  as  by  ring- 
ing a  bell  or  sounding  a  whistle,  so  that  the  driver  may  clear  the 
way  for  the  one  to  whom  it  more  properly  belongs.   Whether  die 
chauffeur  was  guilty  of  contributory  negligence  in  driving  his 
automobile  along  the  track  under  the  circumstances  was  a  ques- 
tion of  fact.   The  driver  owed  a  duty  to  pedestrians  as  well  as 
to  the  street  car  company,  and  the  jury  may  have  found  that, 
considering  the  fog  and  darkness,  it  was  the  part  of  prudence  for 
him  to  take  the  center  of  the  street  rather  than  the  open  roadway 
at  the  side.  Another  fact  which  it  would  seem  to  the  lower  court 
overlooked  is  that  the  witness  Sullivan  testified  that,  after  he  had 
jumped  out  of  the  automobile  and  the  car  had  run  from  85  to 
100  feet  and  after  the  headlight  of  the  car  had  been  demolished, 
he  could  see  and  distinguish  the  men  in  charge  of  the  car.  If 
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the  jury  found  this  to  be  true,  it  would  be  evidence  tending  to 
show  that  the  motorman,  considering  the  character  of  the  night 
and  the  fact  that  he  had  reversed  his  car  and  overtaken  the  auto- 
mobile, itself  running  10  or  12  miles  an  hour,  within  a  distance 
of  4  blocks,  was  running  at  a  dangerous  rate  of  speed,  and  es- 
pecially so  if  it  should  also  be  found  that  the  motorman  was  not 
sounding  any  bell  or  alarm.  It  was  the  opinion  of  the  lower  court 
that  this  case  falls  within  the  rule  of  Skinner  v.  Tstcoma  Ry.  & 
P.  Co.,  46  Wash.  122,  89  Pac.  488.   In  that  case  it  appeared  that 
Skinner  was  not  only  acquainted  with  the  movement  of  the  cars 
at  and  about  the  place  of  the  accident,  and  had  reason  to  antici- 
pate the  danger,  but,  as  is  said  in  the  opinion,  he  "carelessly  walk- 
ed upon  the  track  within  10  feet  of  an  approaching  car  with  all 
its  lights  burning.   He  stepped  directly  into  the  rays  of  the  head- 
light of  the  car.    There  was  nothing  to  obstruct  his  view."    In 
that  case,  however,  this  court  took  occasion  to  define  the  duty  of 
a  motorman,  and,  in  so  far  as  it  did,  it  applies  to  the  case  at  bar : 
"If  the  motorman  sees  a  clear  track,  and  has  no  occasion  to  stop 
and  no  reason  to  anticipate  danger  to  another,  it  would  not  be 
negligence  to  maintain  the  usual  rate  of  speed  even  over  a  cross- 
ing.    But  if  he  sees,  or  ought  to  see,  persons  or  vehicles  thereon 
not  able  to  get  out  of  his  way  readily,  it  would  certainly  be  neg- 
ligence not  to  have  such  control  of  his  car  as  to  be  able  to  stop 
before  reaching  such  crossing."     In  speaking  of  the  universal 
knowledge  and  customs  which  in  justice  have  the  force  of  law  and 
which  make  it  the  duty  of  the  party  who  can  more  easily  and 
readily  adjust  himself  to  the  exigencies  of  the  case  to  do  so. 
Judge  Dunbar  says  in  the  case  of  Helber  v,  Spokane  Street  Ry. 
Co.,  22  Wash.  319.  61  Pac.  40:  "*  *  *   The  motorman  has  the 
right  to  presume  that  such  duty  will  be  performed.     Of  course, 
if  he  discovers,  or  ought  as  a  prudent  person  to  discover,  that  it 
>vill  not  be  performed,  his  duty  is  to  stop  in  any  event;  other- 
wise, he  would  subject  himself  and  his  company  to  the  charge 
of  a  willful  negligence.'*    Whether  the  motorman  had  no  reason 
to  anticipate  danger  cannot  be  found  as  a  matter  of  law  from 
the  mere  fact  that  the  car  had  a  right  of  way  over  the  street  car 
track.    Such  a  rule  would  exempt  street  car  companies  entirely. 
If,  considering  the  lights  on  the  car,  the  lights  on  the  automobile, 
the  foggy  night,  and  all  other  circumstances  attending  the  acci- 
dent, he  should  have  seen  the  automobile  was  for  the  jury.     If 
the  jury  found  that  he  did,  or  should  have  seen  the  automobile 
in  time  to  avoid  the  accident,  and  did  not  do  so,  he  would  be  neg- 
ligent.    If  it  found  that  he  did  not,  and  could  not,  in  the  ex- 
ercise of  reasonable  care  and  prudence,  see  the  automobile  in 
time  to  prevent  the  accident,  he  would  not  be  guilty  of  negligence. 
The  case  of  Burian  v.  Seattle  Electric  Co.,  26  Wash.  606,  67  Pac. 
214,  declares  the  rule  that  a  failure  to  look  and  listen  does  not 
constitute  negligence  as  a  matter  of  law,  but  that  the  jury  might 
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find  from  all  the  facts  disclosed  on  the  trial  whether  under  his 
peculiar  surroundings  it  was  the  duty  of  the  pedestrian  to  look 
or  listen.  In  considering  the  relative  duty  of  a  .street  car  to  the 
public,  no  distinction  is  made  between  pedestrians  and  vehicles. 
27  Am.  &  Eng.  Enc.  Law,  58;  Nellis,  Street  Railways,  p.  343. 
The  law  is  best  stated  in  Mertz  v,  Detroit  Elec.  Ry.  Co.,  ^^fo, 
where  the  following  instruction  was  requested :  "The  cars  of  the 
defendant  company  have  the  right  of  way  upon  its  tracks,  and  de 
f  endant's  motorman  had  the  right  to  assume  that  any  horse  and 
vehicle  would  not  be  upon  the  right  of  way,  and  had  the  right  to 
operate  his  car  under  the  assumption  that  the  right  of  way  would 
be  clear,  and  to  propel  the  car  at  the  rate  allowed  by  law  of  15 
miles  an  hour."  The  court  said :  "This  request  does  not  cor- 
rectly state  the  law.  The  defendant  company  does  not  have  the 
exclusive  right  of  way  over  the  part  of  the  street  in  which  its 
track  is  laid.  The  drivers  of  ordinary  vehicles  are  in  no  sense 
trespassers  upon  the  track,  and  one  in  charge  of  a  street  car  is 
bound  to  know  this.  The  duties  of  a  driver  of  a  wagon  on  the 
track  and  a  motorman  are  in  some  sense  reciprocal.  The  dut>' 
of  the  latter  at  the  very  least  is  to  keep  a  lookout  ahead;  and, 
when  it  becomes  apparent  that  the  track  is  occupied  by  a  vehicle 
which  cannot  be  gotten  off  in  time  to  avert  a  collision,  it  is  his 
duty  to  bring  the  car  to  a  stop." 

This  case  is  reserved  and  remanded  for  further  proceedings 
in  the  court  below. 

RuDKiN,  C.  J.,  and  Dunbar,  Fullerton,  Gose,  Crow,  and 
Mount,  JJ.,  concur. 
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(Supreme  Court  of  New  Hampshire,  Coos,  Nov.  2,  1909.) 

[74  Atl.   Rep.  590.] 

Railroads — Injury  to  Person  on  Track — Contributory  Negligence — 
Question  for  Jury. — Whether  the  average  man  while  walking  on  a 
railroad  track  would  look  around  before  he  had  traveled  220  feet,  at 
three  miles  per  hour,  or  take  other  precautions  to  learn  of  the  ap- 
proach of  a  train,  is  a  question  for  the  jury. 

Appeal  and  Error — Harmless  Error — Admission  of  Evidence. — In  an 
action  for  injuries  to  a  person  walking  on  a  railroad  track  in  goiqg 
to  his  place  of  employment,  where  there  is  evidence  that  plaintiff 
looked  for  an  approaching  train  before  stepping  on  the  track,  the 
error,  if  any,  in  admitting  evidence  of  his  usual  custom  of  looking 
when  so  using  the  track,  was  harmless. 

Railroads — Injury  to  Person  on  Track — Contributory  Negligence — 
Habits  of  Person  Injured.'*' — In  an  action  for  injuries  to  a  person 
while  walking  on  a  railroad  track  in  going  to  his  place  of  employment, 
where  plaintiff  testified  that  from  his  knowledge  of  the  use  of  the 
track  by  defendant  he  had  no  expectation  of  a  train  passing  at  that 
time,  evidence  of  plaintiffs  habit  of  looking  for  the  approach  of  a 
train  before  going  on  the  track  is  admissible. 

Appeal  and  Error — Reservation  in  Lower  Court  of  Grounds  of  Re- 
view— Exceptions — Instructions. — A  general  exception  to  an  instruc- 
tion dees  not  reserve  for  review  a  particular  sentence  therein,  if  that 
sentence  could  have  been  corrected  if  attention  had  been  called  to  it. 

Railroads — Injury  to  Person  on  Track — Evidence. — Where  there 
were  several  street  crossings  within  870  feet  from  the  place  where 
plaintiff  was  injured  while  walking  on  a  railroad  track,  evidence  that 
the  whistle  on  the  locomotive  that  injured  him  was  not  sounded  for 
such  crossings  is  admissible  on  the  question  of  plaintiffs  care. 

Transferred  from  Superior  Court,  Coos  County;  Pike,  Judge. 

Action  on  the  case,  for  negligence,  by  Damase  Bourassa  for  per- 
sonal injuries  against  the  Grand  Trunk  Railway  Company.  Plain- 
tiff had  judgment,  and  defendant  brings  exceptions.  Exceptions 
overruled. 

Henry  F.  Mollis,  for  plaintiff. 

Rich  &  Marble  and  Drezv,  Jordan,  Shurtleff  &  Morris,  for  de- 
fendant. 

Parsons,  C.  J.  In  support  of  their  motion  for  a  verdict,  the 
defendants  do  not  question  the  sufficiency  of  the  evidence  to  au- 

♦See  note,  18  R.  R.  R.  308,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  308;  first 
foot-note  of  Colorado  Midland  Ry.  Co.  v.  Brady  (Colo.).  32  R.  R.  R. 
113,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  113;  first  foot-note  of  Texas  &  P. 
Ry.  Co.  V.  Crump  (Tex.),  32  R.  R.  R.  687,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  687. 
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thorize  a  finding  of  their  fault  as  cause  for  the  injury.  The  claim 
is  that  the  plaintiff  fails  for  lack  of  proof  of  his  care.  He  was 
walking  upon  a  branch  railroad  track,  and  proceeded  for  a  dis- 
tance of  220  feet  without  looking  backward  to  see  if  a  train  was 
approaching,  and  did  not  observe  the  shifting  engine  which  came 
up  behind  him  until  it  was  too  late  for  him  to  escape  injury.  The 
evidence  upon  which  the  plaintiff  contends  care  may  be  found 
is  that  the  portion  of  the  track  upon  which  he  was  walking  was,  to 
the  knowledge  of  the  defendants,  commonly  used  by  many  per- 
sons as  a  pathway ;  that,  before  entering  upon  the  track,  he  looked 
up  the  track  and  saw  no  train ;  that  the  distance  over  which  the 
track  was  open  to  observation  was  such  that  no  train  running  at 
a  speed  reasonable  under  all  the  circumstances  or  usual  upon  this 
track,  not  then  in  sight,  could  overtake  him  before  he  reached  the 
point  where  he  proposed  to  leave  the  track ;  and  that  he  had  rea- 
sonable ground  for  believing,  and  did  believe,  that  no  train  would 
pass  over  the  track  at  that  hour  of  the  day. 

Whether  the  average  man  walking  upon  a  railroad  track  under 
these  circumstances  would  look  round  before  he  had  traveled  200 
feet  at  three  miles  per  hour,  or  take  other  precautions  which  the 
plaintiff  did  not  take  to  ascertain  the  approach  of  danger,  is  a 
question  of  fact  which  was  properly  submitted  to  the  jury.  Steams 
V.  Railroad,  75  N.  H.  40,  71  Atl.  21 ;  Brown  v.  Railroad,  73  X. 
H.  568,  64  Atl.  194;  Minot  v.  Railroad,  73  N.  H.  317,  61  Atl. 
509;  Davis  v.  Railroad,  70  N.  H.  519,  49  Atl.  108;  Mitchell  v. 
Railroad,  68  N.  H.  96,  34  Atl.  674;  State  v.  Railroad,  52  N.  H. 
528.  How  often  safety  would  require  one  in  the  path  of  a  possible 
train  to  look  behind  him  to  protect  himself  would  plainly  depend 
upon  all  facts  of  the  particular  case ;  and  the  answer  being  an  in- 
ference to  be  drawn  from  facts  proved,  must  be  returned  by  the 
triers  of  fact.  It  cannot  be  determined  as  a  rule  of  law  without 
holding  that  the  fact  of  collision  between  a  person  on  foot  and  a 
railroad  train  conclusively  under  all  circumstances  establishes  the 
negligence  of  the  former.  While  the  defendants  contend  for  this 
proposition,  its  principle  is  so  foreign  to  the  law  of  negligence  as 
administered  in  this  jurisdiction  that  its  discussion  is  unnecessar)'. 
Stearns  v.  Railroad,  supra,  7S  N.  H.  42,  43,  71  Atl.  21 ;  Gahagan 
V,  Railroad,  70  N.  H.  441,444, 445,  50  Atl.  146,  55  L.  R.  A.  426; 
Bass  V.  Railway,  70  N.  H.  170,  46  Atl.  1056;  Roberts  v.  Railroad, 
69  N.  H.  354,  45  Atl.  94. 

The  plaintiff  was  injured  while  returning  from  the  place  of 
his  daily  employment  and  described  his  usual  course  of  travel, 
which  included  walking  over  the  stretch  of  track  upon  which  he 
was  injured.  Subject  to  exception,  he  was  permitted  to  testify,  in 
answer  to  the  question,  "Did  you  do  anything  to  see  if  the  cars 
were  coming?  I  looked  every  time  when  I  went  upon  the  cross- 
ing." Later  in.  his  examination  he  testified :  "Eight  or  ten  feet 
before  I  took  the  line  I  stopped  and  looked  to  see  if  a  train  was 
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coming."  The  defendants  excepted  to  the  injuiry  as  to  the  plain- 
tiff's usual  custom,  and  now  argue  that  the  evidence  was  inad- 
missible because  there  was  direct  evidence  that  upon  the  occasion 
in  question  the  plaintiff  did  look.  Tucker  v.  Railroad,  73  N.  H. 
132,  133,  59  Atl.  943,  and  Minot  v.  Railroad,  73  N.  H.  317,  320, 
61  Atl.  509,  are  relied  upon  in  support  of  the  exception.  In  the 
former  case  it  was  said  in  reference  to  the  conduct  of  the  in- 
jured party,  citing  Smith  v.  Railroad,  70  N.  H.  53,  47  Atl.  290, 
85  Am.  St.  Rep.  596:  "Upon  this  question  his  custom  and  habit 
is  evidence,  and  from  such  evidence,  the  exercise  of  care  may  be 
found  if  it  does  not  conclusively  appear  that  in  the  particular  in- 
stance such  custom  was  not  observed."  While  in  the  latter  the  ex- 
clusion of  similar  evidence  was  approved,  the  evidence  as  to  what 
the  plaintiff  did  as  she  approached  the  track  being  direct  and  un- 
contradicted. If  in  this  case  it  is  conceded  to  have  conclusively 
appeared  that  the  plaintiff  looked,  the  evidence  of  habit  tending 
to  show  that  he  did  look  was  immaterial;  and  while,  after  that 
fact  appeared,  evidence  of  habit  could  properly  have  been  ex- 
cluded on  this  issue,  its  admission  upon  a  point  not  in  contro- 
versy could  not  have  harmed  the  defendants.  It  was,  however, 
admissible  upon  another  issue  in  the  case  raised  by  the  defendants. 
The  plaintiff  testified  that  from  his  knowledge  of  the  use  of  the 
track  by  the  defendants  he  had  no  expectation  a  train  would  pass 
during  the  time  he  proposed  to  use  it.  The  defendants  argued 
that  if  he  looked,  as  he  testified,  he  could  have  entertained  this 
belief.  The  plaintiff's  explanation  that  he  looked  as  a  matter  of 
habit  whenever  he  went  upon  the  track  was  a  competent  answer 
to  this  argument. 

Subject  to  exception,  the  jury  were  instructed  as  follows: 
"Then  the  plaintiff  says  that  they  did  not  ring  the  bell  or  blow  the 
whistle.  It  is  true  that  there  is  no  statutory  duty  on  the  part  of 
the  defendants  to  ring  the  bell  or  blow  the  whistle  under  such  cir- 
cumstances. On  occasions  of  this  kind  they  are  called  upon  to  blow 
the  whistle  when  they  are  coming  to  crossings,  and  to  ring  the 
bell  when  they  go  over  crossings.  But  they  are  called  upon  to  do 
whatever  ordinary  prudence  would  call  them  to  do  to  avoid  do- 
ing harm  to  trespassers.  They  can  do  it  in  any  way  they  see  fit, 
but  they  have  got  to  act  with  the  prudence  of  the  average  man 
under  the  same  circumstances.  If  prudence  called  upon  them  to 
ring  the  bell  and  blow  the  whistle,  then  they  should  do  that.  If 
it  called  upon  them  to  stop  the  engine  to  avoid  killing  people,  they 
have  got  to  do,  at  any  rate,  whatever  the  average  man  would  do 
under  the  same  circumstances,  with  the  appliances  that  were  at 
hand.  *  *  *  You  understand,  gentlemen  of  the  jury,  that  the  doing 
or  failure  to  do  any  one  particular  thing  does  not  constitute  neg- 
ligence. You  have  to  consider  the  plaintiff's  conduct  and  the  de- 
fendants' conduct,  and  say  whether  they  used  ordinary  care  by 
what  they  did  or  failed  to  do.  I  do  not  say  that  any  one  particular 
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act  was  negligence  or  not.  It  is  for  you  to  say  whether  what  they 
did  or  did  not  do  came  up  to  the  standard  of  ordinary  care  un- 
der the  circumstances." 

The  defendants  appear  to  have  excepted  generally  to  the  lan- 
guage quoted.    They  now  base  their  objection  upon  the  third 
sentence:  "On  occasions  of  this  kind  they  are  called  upon  to 
blow  the  whistle  when  they  are  coming  to  crossings,  and  to  ring 
the  bell  when  they  go  over  crossings."   Taken  by  itself,  this  lan- 
guage might  be  interpreted  to  mean  that  for  the  purposes  of  this 
case  the  defendants,  though  not  required  by  statute  to  do  so,  were 
as  matter  of  law  required  to  whistle  and  ring  at  crossings,  and 
consequently  in  fault  and  guilty  of  negligence  toward  the  plain- 
tiff if  they  failed  to  do  so.  If  the  charge  is  correctly  reported,  the 
sentence  is  doubtless  an  inadvertence;  for,  in  view  of  the  other 
portions  of  the  charge  quoted,  the  court  could  not  have  intended 
to  tell  the  jury  that  the  failure  to  do  certain  acts  was  negligence. 
He  expressly  told  the  jury  that  the  doing  or  failing  to  do  any 
particular  act  did  not  constitute  negligence,  and  expressly  warned 
them  that  he  did  not  say  any  one  particular  act  was  negligence, 
and  that  it  was  for  them  to  say  whether  what  was  done  consti- 
tuted ordinary  care.  This  was  equivalent  to  telling  the  jury  that, 
if  he  had  been  understood  to  say  any  act  done  or  omitted  consti- 
tuted negligence,  he  did  not  intend  to  be  so  understood.   It  does 
not  appear  probable  or  even  possible  that  the  meaning  of  the  court 
could  have  been  misunderstood,  or  the  jury  have  failed  to  un- 
derstand that  the  rule  given  them  for  their  guidance  was  the  con- 
duct of  the  average  man  under  the  circumstances.   But  not  hav- 
ing specially  called  attention  to  this  expression  of  which  they 
now  complain,  so  that  the  court  might  have  corrected  what  ap- 
peared to  have  been  said,  the  defendants  take  nothing  by  their 
general  exception.   Harris  v.  Smith,  71  N.  H.  330,  52  Atl.  854; 
Wheeler  v.  Railway,  70  N.  H.  607,  615,  50  Atl.  103,  54  L.  R.  A. 
955 ;  Emery  v.  Railroad,  67  N.  H.  434,  435,  36  Atl.  367;  Edgerly 
V.  Railroad,  67  N.  H.  312,  36  Atl.  558;  Rowell  v.  Chase,  61  N. 
H.  135.    "When  an  exception  is  taken  to  instructions  which  are 
erroneous,  upon  a  point  which,  if  made  known  at  the  time,  would 
have  been  rectified,  the  point  must  be  stated  so  that  the  court  can 
imderstand  the  ground  of  objection  and  have  an  opportunity  to 
correct  the  error.   If  not  .stated  the  objection  will  be  regarded  as 
waived.    It  would  be  unjust  to  allow  a  party  to  lie  by  and  take 
the  chances  of  a  verdict  in  his  favor,  and,  if  defeated,  avail  him- 
self of  an  exception  which  might  have  been  obviated  if  seasonably 
known."   Haines  v.  Insurance  Co.,  59  N.  H.  199,  200,   "The  du- 
ties of  the  bench  and  the  bar  are  to  some  extent  reciprocal.  If 
the  judge  makes  a  mistake,  and  counsel  perceiving  it  do  not  call 
his  attention  to  it,  pointing  out  an  error  which  he  may  instantly 
correct,  a  verdict  will  not  be  disturbed  on  account  of  the  error." 
Paine  v.  Railway,  58  N.  H.  611,  615. 
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The  defendants  excepted  to  evidence  of  the  failure  of  the  de- 
fendants to  blow  the  whistle  and  ring  the  bell  of  the  locomotive 
at  the  street  crossings  above  the  point  where  the  plaintiff  was  in- 
jured. Within  the  distance  of  870  feet  traversed  by  the  loco- 
motive immediately  before  the  plaintiff  was  struck  were  three 
street  crossings.  If  the  customary  signals  were  given,  the.  jury 
might  have  thought  that  by  the  exercise  of  care  the  plaintiff 
could  not  have  failed  to  have  learned  of  the  engine's  approach 
in  season  to  have  escaped  injury.  The  evidence  was  competent 
and  materia.1  upon  the  question  of  his  care.  It  might  also  be 
found  that  tlie  crossing  warnings  were  sufficient  warning  for  per- 
sons whom  the  defendants  ought  to  have  anticipated  would  be 
walking  on  the  track  from  Pleasant  street  to  School  street.  That 
the  defendants  did  not  do  what  it  might  be  found  ordinary  care 
on  their  part  required  was  of  the  essence  of  the  plaintiff's  case; 
and  the  evidence  cannot  be  excluded  because  the  defendants 
were  required  by  statute  to  so  act  for  the  benefit  of  others,  or 
because  such  failure  to  act  is  not  of  itself  complete  proof  of 
the  plaintiff's  case.  If  the  defendants  did  not  whistle  or  ring  the 
bell  at  the  crossings,  ordinary  care  might  require  special  precau- 
tions or  other  signals  for  the  protection  of  persons  whom  the 
defendants  had  reason  to  believe  they  might  otherwise  injure.  In 
the  circumstances  of  this  case,  there  was  no  error  in  permitting 
proof  that  the  customary  crossings  signals  were  not  given. 

Defendants'  exceptions  overruled.  AH  concurred. 
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(Supreme  Court  of  Utah,  Jan.  12,  1909.) 
[99  Pac.  Rep.  466.] 

Negligence — Ordinary  Care.* — In  all  cases  grounded  on  negligence, 
the  law  imposes  the  duty  of  ordinary  care  which  must  be  excrcifcd 
by  both  the  one  causing  the  injury  and  the  one  sustaining  it;  the 
standard  of  care  being  that  degree  which  men  of  ordinary  intelligence 
and  prudence  would  exercise  under  similar  circumstances. 

Railroads — Crossing  Accident — Care  Reqiiired.t — 'In  discharging  the 
•duties  imposed  by  law  on  a  railroad  company  and  a  traveler  at  a 
crossiing,  neither  party  may  ordinarily  rely  on  the  other,  each  being 
required  to  perform  the  duty  imposed  on  him,  and,  if  it  is  undis- 
puted that  the  complaining  party  has  not  done  so,  he  cannot  recover, 
except  under  peculiar  circumstances,  as  a  matter  of  law,  regardless 
of  defendant's  negligence. 

Railroads — Crossing  Accident — Care  Required  of  Traveler4— In  at- 
tempting to  cross  a  railroad  track,  a  traveler  as  a  matter  of  law  was 
bound  to  listen  for  signals,  notice  signs  put  up  as  warnings,  and  look 

attentively  up  and  down  the  track,  and  if,  by  looking,  he  could  have 

«  ■  ' .  Ill    » *   — — ^-— ^— — ^^— ^.^.^__^— ^._^___^.^^^.^^^^_^_^^^__^^^_^^._— 

'^'Por  the  authorities  in  this  series  for  definitions  of  what  does,  and 
does  not,  constitute  actionable  negligence,  see  third  foot-note  of  liouis- 
ville  &  N.  R.  Co.  V.  Roth  (Ky.),  32  R.  R.  R.  610,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  610;  first  foot-note  of  Schulte  v,  LK)uisville  &  N.  R.  Co. 
(Ky.),  29  R.  R.  R.  203,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  203;  second 
foot-note  of  Harrington  v.  Butte,  etc.,  Ry.  Co.  (Mont.),  29  R.  R.  R- 
172j  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  172. 

For  the  authorities  in  this  series  for  definitions  of  contributory  neg- 
ligence, see  Douglass  v.  Southern  Ry.  Co.  (S.  Car.),  32  R.  R.  R.  66,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  66. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
person  about  to  cross  railroad  tracks  to  assume  that  those  in  charge 
of  trains  or  street  cars  will  perform  the  duties  owing  to  liim,  see 
second  foot-note  of  Stearns  v.  Boston  &  M.  R.  R.  (N.  H.),  32  R  R- 
R.  55,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  55;  fourth  head-note  of  Henry  v. 
Cleveland,  etc.,  Ry.  Co.  (111.),  32  R.  R.  R.  48,  55  Am.  &  Eng.  R.  Cas., 
N.  S.,  48. 

For  the  authorities  in  this  series  on  the  question  whether  those  in 
charge  of  trains  or  street  cars  have  the  right  to  act  on  the  assumption 
that  persons  seen  on  or  near  tracks  will  avoid  danger  from  trains  or 
cars,  see  first  foot-note  of  Boulden  v.  Louisville  &  N.  R.  Co.  (Ky.), 
32  R.  R.  R.  99,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  99. 

For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  the  contributory  negligence  of  the  highway  traveler  and 
negligence  on  the  part  of  the  defendant  railroad  or  its  employees,  in 
an  action  for  injuries  inflicted  by  a  train  or  street  car  at  a  crossing, 
set  first  and  third  foot-notes  of  Chesapeake  &  O.  Ry.  Co.  v.  Hall's 
Adm'r  (Va.),  32  R.  R.  R.  638,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  638;  last 
foot-note  of  Allen  v.  North  Carolina  R.  Co.  (N.  Car.),  32  R.  R.  R-  87, 
55  Am.  &  Eng.  R.  Cas.,  N.  S.,  87. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  care  that 
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seen  an  approaching  train  in  time  to  escape,  it  must  be  presumed,  in 
case  he  was  injured  by  a  collision,  either  that  he  did  not  look,  or,  if 
he  did  look,  that  he  did  not  heed  what  he  saw,  and  was  therefore  neg- 
ligent per  se. 

Railroads — Crossing  Accident— Last  Clear  Chance.§ — Where  the  last 
•clear  chance  doctrine  is  involved  in  an  action  growing  out  of  a  rail- 
road crossing  accident,  the  case  is  ordinarily  one  for  the  jury,  though 
the  precedent  and  concurring  negligence  of  both  parties  is  conceded 
or  established  without  dispute. 

Railroads — Crossings — Signals — Statutes. — Under  Comp.  Laws  1907, 
§  447,  requiring  engines  or  trains  to  stop  at  street  grade  crossings, 
and  give  a  signal  by  two  blasts  of  the  whistle  where  no  interlocking 
signal  apparatus  and  derailing  switches  arc  used,  it  could  not  be  pre- 
sumed, in  the  absence  of  proof,  that  a  crossing  at  which  plaintiff  was 
injured  by  defendant's  alleged  failure  to  give  signals  was  one  where 
signals  were  required. 

Railroads — Crossing  Accident — Contributory  Negligence — ^Waming.|| 
— A  traveler  injured  at  a  railroad  crossing  cannot  excuse  his  want  of 
ordinary  care  in  entering  on  the  track  in  front  of  an  approaching  en- 
gine because  he  was  not  warned. 

Railroads — Crossing  Accident — Contributory  Negligence.^ — Plaintiff 
driving  a  horse  attached  to  a  covered  milk  wagon  entered  a  street  on 
which  defendant's  main  railroad  line  was  located.  He  then  saw  an 
engine  standing  headed  in  the  opposite  direction  on  a  switch  about 
400  yards  north  of  the  crossing  at  which  he  was  subsequently  in- 
must  be  exercised  by  a  highway  traveler  to  discover  approaching  trains 
before  he  attempts  to  cross  railroad  tracks,  see  first  foot-note  of 
Grimm  v.  Milwaukee,  etc.,  Co.  (Wis.),  32  R.  R.  R.  665,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  665;  fourth  head-note  of  Clemons  v.  Chicago,  etc.,  R. 
Co.  (Wis.),  31  R.  R.  R.  491,  54  Am.  &  Eng.  R.  Cas..  N.  S.,  491. 

§For  the  authorities  in  this  series  on  the  question  whether  there  may 
be  a  recovery  for  injuries  inflicted  by  a  train  which  the  highway  trav- 
eler should  have  discovered  before  he  made  the  attempt  to  cross  the 
tracks,  see  second  foot-note  of  Folkmire  v.  Michigan  United  Rys.  Co. 
(Mich.),  32  R.  R.  R.  328,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  328;  fifth  head- 
xwte  of  Chesapeake  &  O.  Ry.  Co.  v.  Hall's  Adm'r  (Va.),  32  R.  R.  R. 
638,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  638. 

|[For  the  authorities  in  this  series  on  the  question  whether  it  was  ac- 
tionable negligence  to  fail  to  give  crossing  signals  where  the  person 
struck  by  the  train  or  street  car  knew  of  its  approach  in  time  to  have 
avoided  the  collision,  see  fourth  foot-note  of  Stearns  v.  Boston  &  M. 
R.  R.  (N.  H.),  32  R.  R.  R.  55,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  55. 

1[For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
highway  traveler  to  look  again  for  trains  or  cars,  just  before  he  at- 
tempts to  cross  railroad  tracks,  see  last  paragraph  of  foot-note  of  New 
York  Cent.,  etc.,  Co.  v.  Maidment  (C.  C.  A),  32  R.  R.  R.  681,  55  Am. 
&  Eng.  R.  Cas.,  N.  S.,  681;  second  paragraph  of  first  foot-note  of 
Grimm  v.  Milwaukee,  etc.,  Co.  (Wis.),  32  R.  R.  R.  665,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  665;  eleventh  head-note  of  Kern  v,  Des  Moines  City  Ry. 
Co.  (lovra),  32  R.  R.  R.  29,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  29;  fourth 
head-note  of  Clemons  v.  Chicago,  etc.,  R.  Co.  (Wis.),  31  R.  R.  R.  491, 
M  Am.  &  Eng.  R.  Cas.,  N.  S.,  491. 
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jured.  At  the  time  he  looked  plaintiff  was  between  70  and  75  yards 
north  o^  the  crossing,  and  he,  believing  that  the  engine  would  re- 
main en  the  switch  because  it  was  nearly  time  for  another  train  of 
which  plaintiff  saw  the  smoke,  but  which  was  not  then  in  sight,  paid 
no  mere  attention  to  the  engine,  but  kept  looking  for  the  train,  when 
he  turned  to  cross  the  track  at  right  angles,  and,  as  he  did  so,  he 
saw  the  engine  approaching  without  having  rung  the  bell  or  blown 
the  whistle  at  a  speed  of  from  12  to  20  miles  an  hour,  and  it  struck 
plaintiff's  horse  and  wagon  before  he  could  escape.  Held,  that  plain- 
tiff was  negligent  as  a  matter  of  law. 

Railroads — Crossing  Accident — Last  Clear  Chance.§ — Where  plain- 
tiff was  driving  along  the  side  of  a  railroad  track  in  a  place  of 
safety,  and,  without  looking,  attempted  to  cross  the  track  in  front  of 
an  approaching  engine,  and  was  struck  and  injured,  he  was  not  enti- 
tled to  recover  on  the  ground  that  defendant's  servants  by  the  exer- 
cise cf  ordinary  c«re  could  have  seen  him  going  into  a  place  of  dan- 
ger, and  could  have  prevented  the  accident. 

Straup,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Second  District;  J.  A.  Howell, 
Judge. 

Action  by  Robert  R.  Wilkinson  against  the  Oregon  Short  Line 
Railroad  Company.  Judgment  for  defendant,  and  plaintiflF  ap- 
peals.  Affirmed. 

H.  H.  Henderson,  for  appellant. 

P.  L.  Williams,  Geo.  H.  Smith,  Jno.  G,  Willis,  and  B.  M.  Bag- 
ley,  for  respondent. 

Frick,  J.  This  is  an  action  for  personal  injuries  and  damages 
to  property  appellant  claims  to  have  sustained  through  the  n^Ii- 
gence  of  respondent's  employees.  The  alleged  acts  of  negligence 
consisted  in  failing  to  give  the  statutory  signals,  and  in  operating 
a  locomotive  engine  at  excessive  speed  in  approaching  a  public 
street  crossing  in  the  city  of  Ogden,  Utah.  The  respondent  de- 
nied the  allegations  of  negligence,  and  pleaded  contributory  neg- 
ligence. 

The  controlling  facts,  which  are  undisputed  or  conceded,  are 
substantially  as  follows:  On  the  26th  day  of  April,  1906,  at 
about  5:30  o'clock  p.  m.,  the  appellant  was  traveling,  with  his 
horse  hitched  to  a  covered  milk  wagon,  south  on  a  street  known 
as  Wall  avenue,  in  Ogden  City.  The  respondent's  main  Une  of 
railroad  is  located  upon  this  avenue  running  north  and  south, 
and  is  in  about  the  center  thereof.  That  Twenty-First  street 
crosses  this  avenue  at  right  angles,  running  east  and  west.  That 
appellant  for  some  distance  was  driving  parallel  with  the  railroad 

§See  (§)  on  preceding  page. 
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track  on  Wall  avenue,  intending  to  cross  said  track  on  Twenty- 
First  street.  That  in  driving  along  Wall  avenue  he  saw  an  engine 
standing  still  headed  to  the  north  on  a  switch  or  side  track  about 
400  yards  north  of  the  crossing.  That  appellant  looked  back  and 
saw  this  engine  as  above  stated,  when  he  was  between  70  and  75 
yards  north  of  the  crossing  on  Twenty-First  street,  at  which 
point,  he  says,  "I  looked  back  [north],  and  saw  the  engine  stand- 
ing back  on  the  brewery  switch." 

His  counsel  then  propounded  certain  questions  which  appellant 
answered  on  direct  examination,  as  follows :  "Q.  What  did  you 
do  when  you  got  to  Twenty-First  street  ?  A.  I  s'^arted  to  cross  the 
track.  Q.  Which  way  were  you  looking?  A.  I  was  looking  to- 
wards the  south,  expecting  the  Cache  Valley  train  to  come  along, 
knowing  that  she  was  due  there.  Q.  At  that  time  ?  A.  Yes,  sir. 
Q.  What  happened  to  you  just  as  you  got  on  the  tracks  of  the 
Oregon  Short  Line  Railroad  ?  A.  I  heard  a  noise,  and  I  looked 
up,  and  the  engine  was  right  onto  me.  I  just  had  time  to  twist  my 
horse  around  toward  the  south,  expecting  them  to  stop,  but  they 
never  stopped."  On  cross-examination,  the  following  questions 
were  put  to  appellant,  and  he  answered  thereto  as  follows :  "Q. 
After  you  looked  at  the  engine,  when  you  were  75  yards  from  it, 
when  was  the  last  time  that  you  saw  it  ?  Did  you  see  it  after  that 
time  ?  A.  Not  until  it  hit  me.  Q.  You  didn't  look  again  to  see 
where  it  was  ?  A.  No.  Q.  Did  you  stop  your  horse  before  you 
started  to  go  across  the  railroad  track?  A.  No,  sir."  Appellant 
further  testified  that  his  horse  was  trotting  as  he  approached  and 
passed  onto  the  crossing;  that  he  was  sitting  inside  of  a  covered 
milk  wagon  which  had  doors  or  windows  at  the  sides,  and  in  look- 
ing back  at  the  engine  he  looked  through  one  of  these  doors  or 
windows ;  that  he  had  three  large  and  two  small  milk  cans  in  the 
wagon  which  made  some  noise  as  he  was  driving  along;  that  he 
was  well  acquainted  with  the  crossing  and  its  vicinity,  and  had 
passed  over  it  daily  on  his  milk  route  and  sometimes  several  times 
a  day ;  that  he  worked  in  the  railroad  yards  some  distance  from 
the  crossing  in  question  as  a  stationary  engineer,  and  that  he  had 
had  some  experience  as  a  locomotive  engineer ;  that  it  was  broad 
daylight  when  the  accident  occurred,  and  that  there  was  no  ob- 
structions between  him  and  the  engine  or  along  or  near  the  track 
he  was  about  to  cross ;  that  the  Rio  Grande  Western  Railroad 
track  crossed  the  track  of  respondent  at  a  point  north  of  the  cross- 
ing on  Twenty-First  street,  and  between  said  crossing  and  where 
the  engine  was  standing  on  the  brewery  switch ;  that  appellant  as- 
sumed that  in  going  south  the  engine  which  struck  him  would  stop 
at  this  crossing,  and  give  the  statutory  signals  before  crossing  it; 
that  it  did  not  stop  nor  give  any  signals ;  that  in  approaching  the 
crossing  he  saw  the  smoke  of  the  Cache  Valley  train  in  the  dis- 
tance and  south  of  the  crossing,  which  had  to  pass  over  the  cross- 
ing in  question,  and  appellant  wanted  to  get  across  before  it 
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reached  there,  and  he  assumed  that  the  engine  which  struck  him 
would  wait  on  the  switch  north  of  the  crossing  until  the  Cache 
Valley  train  had  passed  over  the  crossing ;  that  in  view  of  this  he 
gave  little,  if  any,  attention  to  the  engine  north  of  him,  but  looked 
south  for  the  Cache  Valley  train,  the  smoke  of  which  he  could  see 
in  the  distance  and  from  which  he  knew  it  was  approaching,  but 
the  train  itself,  appellant  says,  "wasn't  in  sight."  Appellant  and 
other  witnesses  testified  that  the  engine  in  passing  south  from 
where  it  stood  on  the  switch  neither  sounded  the  whistle  nor  rang 
the  bell,  and  that  it  was  running  at  a  rate  of  speed  variously  esti- 
mated at  from  12  to  20  miles  an  hour,  when  it  struck  appellant's 
horse  and  wagon.  Appellant  further  stated  that  the  track  he  was 
about  to  cross  was  the  main  track  of  respondent's  railroad,  and 
that  he  assumed  that  the  engine  he  saw  standing  at  the  switch  to 
the  north  would  not  pass  onto  the  main  track  in  the  face  of  the 
Cache  Valley  train  which  was  about  due  from  the  south. 

Upon  substantially  the  foregoing  evidence,  the  appellant  rested 
his  case  and  the  respondent  also  rested,  and  moved  the  court  for 
a  directed  verdict  for  respondent.  The  court  granted  the  motion, 
and  directed  the  jury  to  return  a  verdict  in  favor  of  respondent. 
Appellant  excepted  to  this  instruction,  and  now  insists  that  the 
court  erred  in  directing  a  verdict  and  in  not  submitting  the  case 
to  the  jury  on  the  evidence  submitted  by  him. 

Appellant's  counsel  strenuously  insists  that,  in  view  of  all  the 
circumstances  disclosed  by  the  evidence,  the  question  of  contribu- 
tory negligence  on  the  part  of  his  client  was  a  question  of  fact  for 
the  jury  to  pass  on.  At  the  hearing  the  writer  at  least  was  much 
inclined  to  this  view  in  view  of  all  the  circumstances  detailed  by 
the  appellant ;  but,  after  a  thorough  examination  of  the  authori- 
ties, the  conclusion  has  been  forced  upon  him  that  the  facts  and 
circumstances  disclosed  by  this  record  do  not  establish  an  excep- 
tion to  the  general  rule  of  law  applicable  to  collisions  at  street 
crossings  between  a  traveler  and  an  engine  or  train  of  cars.  In 
such  cases  the  courts  have  formulated  a  rule  of  conduct  which 
must  be  heeded  by  the  traveler,  and,  if  the  evidence  without  con- 
flict or  dispute  shows  that  he  did  not  exercise  ordinary  care  in 
observing  the  legal  duty  imposed  on  him  in  attempting  to  cross 
when  he  was  not  confused  or  his  attention  diverted  by  other 
threatened  dangers,  he  cannot  recover,  although  the  railroad  com- 
pany also  was  guilty  of  negligence  in  not  giving  proper  signals  or 
in  running  its  train  at  an  excessive  rate  of  speed.  In  all  cases 
grounded  upon  negligence,  the  law  imposes  the  duty  of  ordinary 
care  which  must  be  exercised  by  both  the  one  causing  the  injury 
and  the  one  sustaining  it,  and  whether  such  care  has  been  exer- 
cised or  not  by  either  one  or  both,  in  view  of  all  the  circumstances, 
is  ordinarily  a  question  of  fact  for  the  jury.  The  standard  of  care 
the  law  imposes  in  such  cases  is,  generally  speaking,  that  degree  of 
care  which  men  of  ordinary  intelligence  and  prudence  would  ex- 
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ercise  under  similar  conditions  and  circumstances.  It  requires  no 
argument  to  demonstrate  that  whether  this  standard  has  or  has 
not  been  met  cannot,  except  in  very  clear  cases,  be  determined  as 
a  question  of  law,  but  must  necessarily  be  determined  as  a  ques- 
tion of  fact  in  view  of  all  the  surrounding  conditions  and  circum- 
stances. There  are,  however,  instances  involving  negligence  that 
are  exceptions  to  this  general  rule.  An  exception  to  it  arises  in 
matters  where  the  law  prescribes  the  duty  and  also  defines  what 
constitutes  ordinary  care  in  discharging  that  duty  by  the  one  upon 
whom  it  is  irnposed.  In  this  regard  the  law  imposes  certain  duties 
upon  the  railroad  company  in  the  operation  of  its  trains  in  ap- 
proaching public  streets  or  road  crossings,  and  likewise  imposes 
certain  duties  upon  the  traveler  who,  in  passing  along  a  public 
street  or  road,  desires  to  cross  a  railroad  track  at  such  a  crossing. 
In  discharging  these  duties  neither  party  may  ordinarily  rely  upon 
the  other,  but  each  is  required  to  comply  with  what  the  law  in- 
poses;  and  in  case  it  is  a  conceded  or  undisputed  fact  that  the 
complaining  party  has  not  complied  with  the  law  in  this  regard 
the  question,  except  under  peculiar  circumstances,  becomes,  one 
of  law  regardless  of  the  negligence  of  the  other  party. 

The  law,  as  it  has  been  generally  adopted  and  applied  by  the 
courts  of  this  country,  is  quoted  by  Mr.  Justice  Coffey  in  Mann  v. 
Belt  Ry.  &  Stockyard  Co.,  128  Ind.  142,  26  N.  E.  820,  as  follows : 
"When  one  approaches  a  point  upon  a  highway  where  a  railroad 
track  is  crossed  upon  the  same  level,  it  is  his  plain  duty  to  proceed 
with  caution,  and  if  he  attempts  to  cross  the  track,  either  on  foot 
or  in  vehicle  of  any  description,  he  must  exercise  in  so  doing  what 
the  law  regards  as  ordinary  care  under  the  circumstances.  He 
must  assume  that  there  is  danger,  and  act  with  ordinary  prudence 
and  circumspection  upon  that  assumption.  The  requirements  of 
the  law,  moreover,  proceed  beyond  the  featureless  generality  that 
one  must  do  his  duty  in  this  respect,  or  must  exercise  ordinary 
care  under  the  circumstances.  The  law  defines  precisely  what  the 
term  'ordinary  care  under  the  circumstances*  shall  mean  in  these 
cases.  In  the  progress  of  the  law  in  this  behalf  the  question  of 
care  at  railway  crossings,  as  affecting  the  traveler,  is  no  longer,  as 
a  rule,  a  question  for  the  jury.  The  quantum  of  care  is  exactly 
prescribed  as  a  matter  of  law.  In  attempting  to  cross  the  traveler 
must  listen  for  signals,  notice  signs  put  up  as  warnings,  and  look 
attentively  up  and  down  the  track.  *  *  *  If  a  traveler,  by 
looking,  could  have  seen  an  approaching  train  in  time  to  escape,  it 
will  be  presumed,  in  case  he  is  injured  by  collision,  either  that  he 
did  not  look,  or,  if  he  did  look,  that  he  did  not  heed  what  he  saw. 
Such  conduct  is  held  negligence  per  se."  The  same  thought  in 
different  language  is  also  expressed  in  the  following  well-consid- 
ered cases:  Herbert  v.  S.  P.  Ry.  Co.,  121  Cal.  227,  53  Pac.  651 ; 
Durbin  v.  Or.  Ry.  Co.,  17  Or.  5,  17  Pac.  5,  11  Am.  St.  Rep.  778; 
Allen  V.  Maine  Cent.  Ry.,  82  Me.  Ill,  19  Atl.  105;  Pyle  v,  Clark 
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(C.  C.)  75  Fed.  644.  The  cases  which  have  declared  and  enforced 
the  rule  that  where  a  person  in  approaching  a  railroad  crossing 
has  failed  to  look  when  he  could  have  seen,  or  has  failed  to  listen 
when  he  could  have  heard,  or,  in  case  he  could  neither  see  nor 
hear,  has  failed  to  exercise  ordinary  care  to  guard  against  accident 
before  entering  upon  the  track,  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  cannot  recover,  are  very  numerous. 
Among  the  great  number  of  cases  that  might  be  cited  we  refer  to 
the  following  well-considered  cases :  Gothard  v.  Ala.  &  G.  G.  Rv., 
67  Ala.  114;  Pepper  v.  S.  P.  Ry.  Co.,  105  Cal.  389,  38  Pac.  974; 
Herbert  v.  S.  P.  Ry.  Co.,  121  Cal.  227,  53  Pac.  651 ;  Railroad  Co. 
V.  Crisman,  19  Colo.  30,  34  Pac.  286;  Peck  v.  N.  Y.,  N.  H.  &  H. 
Ry.,  50  Conn.  379;  Mann  v.  Belt  Ry.,  etc.,  Co.,  128  Ind.  138,  26  N. 
E.  819;  Nixon  v.  C,  R.  I.  &  P.  Ry.,  84  Iowa,  331,  51  N.  W.  157; 
U.  P.  Ry.  Co.  V.  Adams,  33  Kan.  427,  6  Pac.  529 ;  Allen  z\  Maine 
Cent.  Ry.,  82  Me.  Ill,  19  Atl.  105;  Shufelt  v.  Railroad  Co.,  96 
Mich.  327,  55  N.  W.  1013;  Harris  v.  M.  &  St.  L.  Ry.,  37  Minn. 
47,  33  N.  W.  12;  Kelsay  v.  Mo.  P.  Ry.,  129  Mo.  362,  30  S.  W. 
339;  Pa.  Ry.  Co.  v.  Righter,  42  X.  J.  Law,  180;  Wilcox  v.  Rome 
&  O.  G.  Ry.,  39  N.  Y.  358,  100  Am.  Dec.  440;  Cooper  v.  North 
Carolina  Ry.  Co.,  140  N.  C.  209,  52  S.  E.  932,  3  L.  R.  A.  (N.  S.) 
391 ;  Durbin  v.  Oregon  Ry.  Co.,  17  Or.  5,  17  Pac.  5,'ll  Am.  St 
Rep.  778;  Holden  v.  Pa.  Ry.  Co.,  169  Pa.  1,  32  Atl.  103;  Beyel  v, 
N.  N.  &  M.  V.  Ry.,  34  W.  Va.  538,  12  S.  E.  532;  Seefeld  v.  C, 
M.  &  St.  P.  Ry.,  70  Wis.  216,  35  N.  W.  278,  5  Am.  St.  Rep.  168; 
Horn  V.  B.  &  O.  Ry.,  54  Fed.  301,  4  C.  C.  A.  346;  Pyle  v.  Clark 
(C.  C.)  75  Fed.  644.  We  have  refrained  from  citing  more  than 
one  case  from  each  state  except  from  CaHfornia,  and  we  dted 
the  second  case  from  that  state  because  the  matter  as  to  when  such 
a  question  is  one  of  fact  or  merely  of  law  is  more  fully  discussed 
in  the  second  case  cited. 

The  principle  involved  in  the  foregoing  cases  is  referred  to  and 
adopted  in  the  case  of  Silcock  v.  R.  G.  W.  Ry.,  22  Utah,  179,  61 
Pac.  565,  although  the  accident  in  that  case  did  not  arise  out  of 
a  collision  at  a  crossing.  In  the  case  of  Teakle  v.  S.  P.,  L.  A.  & 
S.  L.  Ry.,  32  Utah,  276,  90  Pac.  403,  10  L.  R.  A.  (N.  S.)  486, 
and  in  Rogers  v.  R.  G.  W.  Ry.,  32  Utah,  367,  90  Pac.  1075,  we 
announced  the  doctrine  that,  although  the  employees  of  a  rail- 
road company  are  guilty  of  negligence,  this  does  not  absolve  the 
injured  person  from  exercising  that  degree  of  care  which  the  law 
requires  of  him  for  his  own  safety,  and  if  by  the  exercise  of  or- 
dinary care  on  his  part  the  injury  could  have  been  avoided,  and 
if  this  fact  is  conceded,  or  is  clearly  established  by  the  undisputed 
evidence  in  the  case,  then  he  is  guilty  of  such  negligence  as  will 
prevent  a  recovery  unless  the  injury  could  have  been  avoided  by 
the  railroad  company  by  the  exercise  of  ordinary  care  after 
the  injured  person  is  discovered  in  a  place  of  imminent  danger. 
Where  the  latter  phase  of  an  accident  is  involved,  it  is  ordinarily 
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a  question  of  fact  for  the  jury,  and  this  is  so,  although  the  prec- 
edent and  concurring  neghgence  of  both  parties  is  conceded  or 
established  without  dispute.  In  the  case  of  Beyel  z/.  N.  N.  &  M. 
y.  Rd.  Co.,  34  W.  Va.  544,  12  S.  E.  534,  Mr.  Justice  Brannon, 
in  passing  upon  the  question  involved  in  this  case,  makes  the 
following  remarks :  "1  confess  I  am  surpised  to  find  the  law  on 
this  subject  as  it  is,  and  that,  as  an  original  question,  I  would 
have  felt  inclined  to  say  that  the  omission  of  these  statutory  warn- 
ings would  call  for  a  recovery,  that  the  statute  designed  them  to 
arouse  to  caution  and  watchfulness  those  who,  for  the  time,  from 
the  cares  or  griefs  of  life,  are  sunk  in  listless  inattention,  or  even 
the  careless  and  negligent ;  but  the  great  current  of  authority  does 
not  justify  this  view.  Perhaps,  as  the  distinguished  Judge  Shars- 
wood  says,  a  public  policy,  designed  to  save  the  lives  of  the  thou- 
sands who  in  these  days  travel  on  our  railroads,  has  had  a  large 
share  in  so  settling  the  law.  We  do  not  intend  to  impugn  the  gen- 
eral principle  of  iNuzum  V.  Railroad  Co.,  30  W.  Va.  228,  4  S.  E. 
242.  We  say  that  the  omission  of  the  signals  or  warnings  required 
by  the  statute  is  negligence  in  a  railroad  company  prima  facie,  en- 
titling an  injured  party  to  recover,  and  he  is  not,  after  proving 
such  negligence  and  his  injury,  called  on  to  prove  that  he  is  not 
guilty  of  contributory  negligence;  but  when  it  appears  from  the 
evidence  adduced  by  a  plaintiff,  or  is  satisfactorily  shown  by  the 
defendant,  that  the  plaintiff  is  guilty  of  contributory  negligence, 
then  it  falls  under  the  general  principles  of  the  law  of  contrib- 
utory negligence  above  stated." 

If  we  now  apply  the  law  as  the  same  is  declared  by  the  over- 
whelming weight  of  authority  in  this  country  to  the  undisputed 
facts  in  this  case,  we  are  compelled  to  declare  the  acts  of  re- 
spondent's employees  in  failing  to  give  the  statutory  signals  in  ap- 
proaching the  crossing  in  question  as  constituting  negligence  per 
se.  If,  however,  we  declare  such  an  omission  on  their  part  as 
culpable  pegligence,  how  can  we  escape  from  declaring  the  omis- 
sions of  the  appellant  in  not  looking  (when  he  could  have  seen) 
before  attempting  to  cross  the  railroad  track  as  likewise  negligent? 
It  is  true  that  appellant's  counsel  seeks  to  distinguish  between 
the  acts  of  negligence  on  the  part  of  respondent's  employees  and 
those  of  his  client.  He  asserts  that  while  there  was  no  excuse 
for  omitting  to  comply  with  the  law  in  operating  the  engine,  and 
in  giving  the  warning  signals,  the  conditions  and  circumstances 
surrounding  his  client  were  such  that  it  was  a  matter  to  be  left 
to  the  jury  to  say  whether  it  was  negligent  or  not  in  omitting  to 
look  for  the  engine  before  attempting  to  cross  the  track.  No 
doubt  there  are  crossing  accidents  where  the  injured  person  may 
recover  notwithstanding  that  he  has,  constructively  or  technically 
speaking,  failed  to  look  or  listen  just  before  attempting  to  cross 
the  railroad  track  at  a  particular  place  and  under  peculiar  circum- 
stances.  In  case  the  traveler  has  been  misled  by  some  affirmative 
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act  of  some  employee  of  the  railroad  company,  such  as  a  signal 
to  proceed  from  a  flagman  stationed  at  the  crossing,  or  where 
he  has  been  placed  in  sudden  peril  by  some  act  of  omission  or 
commision  by  the  company,  or  where  he  is  in  a  situation  where 
danger  is  threatened  from  different  directions  and  causes,  and  he 
has  become  confused  thereby  and  in  like  instances,  he  may  be  ex- 
cused, although  he  may  have  gone  into  a  place  of  danger  and  suf- 
fered injury  through  doing  so.  To  afford  an  excuse,  the  threat- 
ened danger  from  other  source  must,  however,  be  imminent.  This 
is  clearly  illustrated  in  the  case  of  Rodrian  v,  N.  Y.,  X.  H.  &  H. 
Ry.  Co.,  125  N.  Y.  526,  26  N.  E.  741,  a  case  cited  by  appellant's 
counsel. 

No  such  an  excuse  exists  in  this  case.  Quite  true,  appellant 
claims  that  he  was  misled  by  respondent's  employees  in  this :  ( 1) 
That  the  engine  was  standing  still  upon  a  switch  track,  and  was 
headed  in  the  opposite  direction  from  where  he  intended  to  cross ; 
(2)  that  another  train  was  then  approaching  from  the  opposite 
direction  which  would  have  to  pass  over  the  crossing  in  question 
in  a  very  short  time;  (3)  that  there  was  another  track  which 
crossed  the  track  of  respondent  between  the  street  crossing  and 
the  engine  which  the  engine  would  have  to  cross  before  reaching 
the  street  crossing  where  appellant  was  injured ;  and  (4)  that  ap- 
pellant relied  on  the  warning  signals  which  were  not  given.  WTien 
we  come  to  analyze  these  matters,  however,  it  is  readily  perceived 
that  appellant  simply  assumed  that  they  would  occur  simply  be- 
cause, in  his  judgment,  under  the  circumstances,  he  naturally  ex- 
pected that  they  ought  to  occur.  As  to  the  first  ground,  appellant 
had  no  right  to  assume  that,  because  the  engine  stood  still  where 
he  saw  it  400  yards  north  of  and  when  he  was  75  yards  from  the 
crossing,  it  would  remain  there.  Eng^ines  are  put  upon  tracks  to 
be  moved,  and  mav  move  in  either  direction  and  upon  any  track 
at  most  any  time.  This  is  a  matter  known  to  all.  As  to  the  second 
ground,  while,  when  applied  to  an  ordinary  case  of  negligence,  the 
assumption  or  expectation  might  have  been  permissible,  appellant 
had  no  right  to  implicitly  rely  upon  it,  since  the  engine  might  move 
over  the  track  ahead  of  the  train  which  was  then  approaching 
from  the  south.  As  to  the  third  ground,  it  is  not  made  to  appear 
from  the  evidence  whether  the  crossing  of  the  two  tracks  was 
such  as  required  the  respondent  to  either  give  a  signal,  or  to 
stop  before  crossing  it.  Our  statute  (section  447,  Comp.  L^ws 
1907)  only  requires  engines  or  trains  to  stop  at  street  grade  cross- 
ings, and  give  a  signal  by  two  blasts  of  the  whistle  where  no 
"interlocking  signal  apparatus  and  derailing  switches"  are  used. 
In  the  absence  of  proof,  neither  the  court  nor  jury  could  assume 
that  the  crossing  in  question  was  one  where  signals  were  required. 
The  failure  to  give  such  signals,  if  required,  constituted  negli- 
gence, and  negligence  is  not  presumed.  Finally,  as  to  the  fourth 
ground,  the  appellant  cannot  excuse  his  want  of  ordinary  care 
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in  entering  upon  the  track  because  the  respondent  did  not  warn 
him  not  to  do  so.  If  this  were  permitted  as  an  excuse,  it  would 
be  a  useless  thing  to  require  persons  desiring  to  cross  tracks  to 
look  and  listen  before  doing  so.  While  the  duty  to  give  these  sig- 
nals is  imperative,  and  it  is  negligence  per  se  to  omit  them,  their 
omission  confers  no  special  right  upon  those  who  attempt  to  cross 
tracks  at  crossings,  and  they  may  not,  for  that  reason,  relax  the 
care  or  the  precautionary  measures  required  of  them  by  law. 
Where  both  parties  fail  in  discharging  the  duty  imposed,  it  is 
simply  a  case  of  concurring  negligence,  and  neither  party  can  re- 
cover against  the  other.  If  in  this  case  either  the  respondent  or 
one  of  its  employees  on  the  engine  had  sued  appellant  for  any 
injury  or  damage  caused  by  the  collision,  it  would  have  been  a 
complete  answer  for  appellant  to  show  that  respondent's  em- 
ployees had  failed  to  discharge  the  duty  imposed  by  law,  and  that 
the  injury  or  damage  was  the  direct  result  of  such  failure.  The 
same  rule  applies  as  against  appellant.  If  we  take  the  undisputed 
facts,  there  is  absolutely  no  room  for  doubt  that  the  appellant 
could  have  avoided  the  accident  by  the  exercise  of  that  ordinary 
care  which  the  law  imposes.  His  horse  collided  with  the  rear 
end  of  the  engine  while  appellant  was  in  the  act  of  driving  the 
horse  onto  the  track  at  a  right  angle.  If  the  engine  started  im- 
mediately after  appellant  looked  and  saw  it  on  the  switch  track, 
then  the  engine  must  have  traveled  about  400  yards  while  he  was 
gaing  about  75  yards ;  and,  if  it  started  later,  it  traveled  over  the 
400  yards  while  he  was  going  less  than  75  yards.  Whatever  the 
time  of  starting  or  the  speed  of  the  engine,  since  both  the  engine 
and  horse  met  on  the  track  at  the  same  time  and  place,  the  engine 
could  have  been  only  a  short  distance  north  of  the  crossing  while 
appellant  was  still  in  a  safe  place  on  the  street.  If  he  had  looked 
at  a  right  angle  to  the  north  at  any  moment  after  he  had  turned 
to  the  east  and  before  'his  horse  stepped  on  the  track,  appellant 
could  have  avoided  the  collision.  He  had  the  same  opportunity 
to  look  to  the  north  ds  he  had  to  look  to  the  south,  and  he  was 
not  threatened  by  a  train  from  the  south,  for  he  himself  says  it 
was  not  in  sight,  and  he  only  saw  the  smoke  of  its  engine  in  the 
distance.  The  law  required  that  he  should  look  both  ways,  in 
view  of  the  danger  involved  to  life  and  limb,  before  crossing  the 
railroad  track.  This  he  admits  he  did  not  do,  although  nothing 
prevented  him  from  doing  it.  Under  these  circumstances,  the  law 
characterizes  his  omission  as  careless  or  negligent,  and  prevents 
a  recovery.  If  the  facts  in  this  case  had  been  such  that  a  jury 
might  have  found  that  respondent's  employees,  in  the  exercise 
of  ordinary  care,  could  have  averted  the  collision  after  they 
had  discovered  appellant's  peril  or  after,  by  the  exercise  of  or- 
dinary care,  they  ought  to  have  discovered  it,  the  case  would  have 
been  different.  In  such  event,  the  doctrine  of  "last  clear  chance" 
to  avert  the  accident  would  apply.   But  how  can  this  doctrine  be 
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applied  in  view  of  the  evidence?  If  appellant  had  arrested  the 
progress  of  his  horse  at  any  moment  before  entering  upon  the 
track,  both  he  and  his  horse  would  have  been  in  a  place  of  safety. 
If  we  assume  that  the  engineer  and  fireman  or  either  of  them  in 
backing  the  engine  toward  the  crossing  saw  the  appellant  ap- 
proaching it,  they  had  the  right  to  assume  that  he  would  not  en- 
ter upon  the  track  immediately,  in  front  of  the  approaching  en- 
gine. Moreover,  the  appellant  was  driving  parallel  with  the  track 
until  he  turned  to  make  the  crossing.  It  was,  therefore,  not  ap- 
parent that  he  would  not  continue  on  in  the  course  he  was  pursu- 
ing until  he  turned  to  cross  the  track. 

The  only  inference  that  can  be  deduced  from  appellant's  tes- 
timony is  that  the  engine  got  to  the  crossing  at  about  the  same 
time  as  he  did.  He  says :  *1  just  had  time  to  twist  my  horse  toward 
the  south''  when  the  rear  end  of  the  engine  struck  the  horse, 
and  dragged  him  along  the  track  for  some  distance.  While  we 
have  no  disposition  to  pass  upon  the  weight  of  the  evidence,  and 
disclaim  any  right  to  do  so,  we  nevertheless  may  not  ignore  self- 
evident  conclusions  arising  from  undisputed  facts.  \Ve  may  as- 
sume, therefore,  that  there  was  not  sufficient  time  intervening  be- 
tween the  time  the  appellant  entered  upon  the  track  and  the  oc- 
currence of  the  collision  to  have  stopped  the  engine  and  averted 
the  injury.  As  we  understand  the  last  clear  chance  rule,  it  applies 
only  where  the  person  who  invokes  it  is  in  a  place  of  actual  dan- 
ger, and  when  his  dangerous  situation  is,  or,  by  the  exercise  of 
ordinary  care,  could  have  been,  discovered  by  the  person  inflict- 
ing the  injury  in  time  to  avert  it.  If  the  last  clear  chance  rule  be 
applied  to  accidents  on  railroad  crossings  before  the  traveler  en- 
ters upon  the  track,  or  before  he  is  in  a  position  so  near  it  that 
he  necessarily  must  be  injured  by  the  passing  train,  then  there  is 
no  apparent  reason  why  a  traveler  who  is  approaching  a  crossing 
should  look  and  listen  before  entering  upon  the  track  where  the 
view  is  open  to  both  the  traveler  and  the  engineer  and  fireman, 
or  to  either  of  the  latter.  In  such  a  case  it  could  always  be  con- 
tended that  the  traveler  was,  or,  by  the  exercise  of  ordinary  care 
could  have  been,  seen  approaching  the  track ;  that,  from  the  fact 
that  he  was  moving  toward  it,  it  was  apparent  that  he  intended  to 
cross ;  and  that,  if  he  attempted  to  do  so,  he  would  likely  be  in- 
jured by  being  struck  by  the  moving  engine,  and  hence  the  very 
act  of  going  towards  the  track  ahead  of  a  moving  train  places 
him  in  danger  of  injury  which  should  have  been  averted  by  the 
engineer  by  stopping  his  engine  before  the  collision  occurred. 
If  such  were  the  law,  contributory  negligence  upon  the  part  of 
the  traveler  in  not  looking  or  listening  before  going  upon  a  rail- 
road track  would  almost  become  a  reminiscence.  It  could  always 
successfully  be  contended  that,  if  the  railroad  employees  had  ex- 
ercised ordinary  care,  they  could  have  seen  the  traveler  going  into 
a  place  of  danger,  and  if  they  did  see  him,  or,  by  the  exercise  of 
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ordinary  care,  could  have  seen  him,  the  contributory  negligence 
is  immaterial  because  the  collision  could  have  been  averted  by 
the  railroad  company  if  the  traveler  was  in  apparent  danger.  So 
long  as  the  traveler  is  in  a  place  of  safety  on  the  side  of  the  track 
and  may  remain  so  by  stopping  his  horse  or  team,  the  rule  can 
have  no  application. 

Nor  is  the  suggestion  that  the  whole  burden  to  avoid  a  collision 
is  cast  upon  the  traveler  if  the  rule  is  strictly  enforced  that,  in 
order  to  avoid  a  plea  of  contributory  negligence,  he  must  look 
and  listen  before  entering  upon  or  crossing  a  railroad  track,  of 
controlling  force.  In  this  connection  it  must  be  remembered 
that  the.  rule  is  a  rule  of  safety.  It  is  also  based  upon  that  uni- 
versal knowledge  and  experience  that  it  is  at  least  as  easy,  if  not 
easier,  for  the  traveler  to  see  or  hear  an  approaching  train  as  it 
is  for  an  engineer  or  fireman  to  see  the  traveler ;  that  it  requires 
less  effort  to  arrest  the  movement  of  a  horse,  team,  or  other  ordi- 
nary road  vehicle  than  it  does  a  train  of  cars  or  even  a  moving 
engine;  that  a  railroad  crossing  is  a  place  of  danger  which  all 
must  approach  and  enter  with  care,  and,  finally,  that  a  collision  en- 
dangers not  only  the  lives  of  those  who  thoughtlessly  or  heed- 
lessly enter  upon  the  track,  but  it  imperils  the  safety  as  well  as  the 
lives  of  many  who  are  upon  the  train,  and  who  are  powerless  to 
avert  the  collision  and  avoid  the  injuries  that  may  result  there- 
from. The  rule  is  therefore  based  upon  common  sense,  reason, 
and  sound  public  policy,  which  aims  at  avoiding  danger  by  impos- 
ing the  duty  to  look  and  listen  upon  the  part  of  the  traveler  before 
entering  upon  the  track  as  well  as  upon  the  railroad  company  to 
announce  by  proper  signals  the  approach  of  a  train  before  making 
a  public  crossing.  As  we  have  said,  the  rule  is  one  of  safety,  and 
is  intended  to  protect,  not  only  the  traveler  and  the  railroad  com- 
pany»  but  those  as  well  who  do  not  have  the  power  to  protect  them- 
selves against  careless  conduct  of  this  character.  The  rule  is  amply 
justified  upon  this  if  upon  no  other  ground.  If  it  ordinarily  con- 
stitutes negligence  to  disregard  a  duty  imposed  by  law,  there  is 
no  reason  why  the  one  who  fails  to  discharge  the  duty  shall  not 
bear  the  consequences  of  his  own  act  in  so  far  at  least  as  those 
consequences  affect  him,  unless  the  law  affords  him  some  excuse 
for  omitting  to  perform  the  duty  imposed.  The  rule  was  not 
conceived  for  the  purpose  of  shielding  either  the  traveler  or  the 
railroad  company.  The  company  must  for  its  negligence  re- 
spond to  all  who  may  be  innocently  injured  by  a  collision  at  a 
crossing  as  well  as  bear  the  injury  to  its  property.  The  only 
immunity  it  obtains  is  against  the  traveler  who,  by  his  own  care- 
less act,  brought  on  or  directly  contributed  to  his  injuries,  and 
the  traveler  is  equally  immune  against  the  like  conduct  by  the 
company  for  any  injury  it  may  have  sustained  by  a  collision 
where  the  traveler  and  the  company  omitted  an  act  required  by 
law  or  failed  to  exercise  due  care.    In  such  event,  in  the  eye  of 


372       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Wilkinton  v^Orei^on  Short  Line  R.  Co 

the  law,  the  parties  are  in  equal  fault,  and  hence  will  not  be 
heard  to  complain  of  the  concurring  acts  of  negligence  as  against 
each  other.  Under  the  evidence  in  this  case,  no  court  would 
hesitate  to  pronounce  the  act  of  the  railroad  company  in  not 
giving  any  warning  in  approaching  the  crossing  as  constituting 
negligence  as  a  matter  of  law.  By  the  same  token,  the  law  ought 
not  to  shield  the  traveler  who  omitted  to  perform  a  duty  im- 
posed upon  him  for  his  own  safety  by  the  same  law,  and  for 
which  omission  he  tenders  no  legal  excuse.  If  the  case  were  one 
where  the  question  was  merely  whether  ordinary  care  was  or 
was  not  exercised  in  view  of  all  the  circumstances,  we  would  have 
no  hesitancy  in  leaving  the  questions  of  both  negligence 
and  contributory  negligence  to  the  jury.  This  is  not 
such  a  case,  however.  It  is  a  case  where  the  law  it- 
self declares  that  the  omission  to  do  a  certain  thing 
constitutes  negligence.  In  such  a  case  we  have  no  right, 
whatever  may  be  our  desire,  to  cast  the  duty  wc  ought  to  dis- 
charge upon  others.  •  In  such  a  case  the  jury  could,  at  most,  ex- 
cuse either  the  one  or  the  other  of  the  negligent  parties  from  the 
consequences  of  his  concurring  acts  of  negligence.  This,  in  view 
of  the  great  danger  incident  to  collisions  on  public  crossings,  the 
law  does  not  sanction,  but  requires  the  court  to  pronounce  judg- 
ment when  the  facts  are  undisputed  or  conceded  that  the  party 
complaining  is  himself  in  fault.  If  once  the  rule  be  relaxed  so  as 
to  permit  the  traveler  to  say  that  there  were  other  things  which 
diverted  his  attention,  and  for  that  reason  he  did  not  look  or 
listen  when  such  things  in  no  way  were  threatening  his  personal 
safety,  then  the  rule  may  as  well  be  abrogated,  a:nd  the  whole 
matter  be  left  to  the  jury  in  all  crossing  accidents,  as  is  done  in 
other  cases  of  injury  through  negligence.  We  think  where  the 
evidence  is  clear,  as  in  this  case,  the  rule  is  a  wholesome  one, 
and  ought  not  to  be  weakened  by  unsubstantial  distinctions.  Limit- 
ing our  conclusion,  therefore,  to  the  facts  in  this  case,  we  are 
firmly  convinced  that  the  appellant  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  hence  cannot  recover  in  this 
action. 

We  have  carefully  examined  all  the  cases  cited  by  counsel  for 
appellant,  but  have  been  unable  to  find  any  warranty  in  them  for 
permitting  a  recovery  in  this  case  in  view  of  the  undisputed  facts, 
We  shall  very  briefly  review  them.  Continental  Imp.  Co.  v.  Stead, 
95  U.  S.  161,  24  L.  Ed.  403,  is  the  strongest  case  in  appellant's 
favor  in  view  of  the  facts  as  stated  in  the  opinion.  The  facts, 
however,  are  very  meagerly  reported,  and  not  a  single  case  is 
cited  in  support  of  the  conclusion  reached.  From  the  later  federal 
cases  and  the  doctrine  therein  announced,  it  is  only  fair  to  assume 
that  there  was  something  in  the  record  in  this  case  which  made 
it  a  case  for  the  jury  to  pass  on  and  which  is  not  clearly  made  ap- 
parent in  the  opinion.  "Texas  &  P.  Ry.  Co.  v.  Cody,  166  U.  S. 
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606,  17  Sup.  Ct  703,  41   L.  Ed.   1132,  is  a  case  in  which  the  con- 
ditions were  peculiar.  The  night  was  very  dark,  and  the  plaintiff 
testified  that,  before  entering  upon  the  crossing,  he  did  stop  and 
look  and  listen.   Under  these  circumstances,  the  case  was  clearly 
one  for  the  jury  to  pass  on  and  the  court  so  held.  Chicago,  R.  I. 
&  P.  Ry.  V.  Sharp,  63  Fed.  532,  11  C.  C.  A.  337,  is  a  case  where 
the  evidence  was  conflicting,  and  the  testimony  of  plaintiff  and  the 
conditions  were  very  much  alike  in  that  and  the  Cody  Case,  and 
the  court  held  it  was  properly  submitted  to  the  jury.   Hennings  v. 
St.  L.  &  I.  M.  Ry.  Co.,  112  Mo.  268,  20  S.  W.  490,  is  a  case  in 
w^hich  the  facts  and  surrounding  circumstances  were  such  that 
required  the  judgment  of  the  jury,  and  the  court  so  held.  Louis- 
ville &  N.  Ry.  Co.  V.  Webb,  97  Ala.  308,  12  South.  374,  is  a  case 
which  involved  the  question  of  willful  and  wanton  negligence  on 
the  part  of  the  railroad  company,  and  it  is  held  that  mere  want 
of   ordinary  care  on  the  part  of  the  traveler  does  not  defeat  a 
recovery  in  a  case  of  willful  or  wanton  negligence.  This,  no  doubt, 
is  the  law.  Lloyd  v,  St.  L.  &  I.  M.  Ry.  Co.,  128  Mo.  595,  29  S. 
W.  153,  31  S.  W.  110,  is  a  case  which  involved  the  last  clear  chance 
doctrine,  and  it  was  therefore  properly  submitted  to  the  jury.  Hart 
V.  Devereux,  41  Ohio  St.  565,  is  a  case  so  meagerly  reported  that 
it  is  impossible  to  determine  whether  the  case  was  one  which  ought 
to  have  been  submitted  to  the  jury  or  not.   The  court  held  thac 
the  case  was  properly  submitted  to  the  jury,  and  the  decision  must 
be  assumed  to  be  correct.  Crumpley  v.  Hannibal  &  St.  T.  Ry.,  Ill 
Mo.  152,  19  S.  W.  820,  was  a  case  of  death  caused  by  a  collision 
at  a  public  crossing.   Under  the  Missouri  statute,  the  burden  of 
proof  is  cast  on  the  railroad  company  in  a  case  of  a  collision  at  a 
public  crossing  to  show  that  its  negligence  in  failing  to  give  the 
statutory  signals  did  not  bring  about  the  collision.    In  this  case 
there  was  no  evidence  of  the  conduct  of  the  decedent  in  attempt- 
ing to  cross  the  track,  nor  any  from  which  his  conduct  could  be 
inferred.    It  was  held,  therefore,  that  the  jury  were  justified  in 
finding  him  free  from  negligence,  since  the  law  presumes,  in  the 
absence  of  evidence  to  the  contrary,  that  the  deceased  was  free 
from  negligence.    It  will  be  seen,  however,  in  a  much  later  case 
from  the  same  court,  namely,  Kelsay  v,  M.  P.  Ry.  Co.,  129  Mo. 
362,  30  S.  W.  339,  that  where  it  appears,  as  in  the  case  at  bar,  that 
the  plaintiff  failed  to  exercise  the  care  required  by  law  before  at- 
tempting to  cross  the  track,  he  cannot   recover,   notwithstanding 
the  statute  referred  to  in  the  Crumpley  Case.    Texas  &  P.  Ry.  Co. 
z\  Spradling,  72  Fed.  152,   18  C.  C.  A.  496,  is  a  case  involving  a 
very  dangerous  crossing  which  was  maintained  by  the  railroad 
company,  and  in  connection  with  it  also  involved  the  last  clear 
chance  doctrine.    Thomas  v,  G.  T.  Ry.  Co.,  86  Mich.  496,  49  N. 
W.  547,  is  a  case  which  was  reversed  by  the  Supreme  Court  be- 
cause the  trial  court  refused  to  instruct  the  jury  in  accordance 
with  the  rule  of  law  stated  in  the  numerous  cases  cited  by  us 
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above.  Evans  v.  Railway  Co.,  66  N.  H.  194,  21  Atl.  105.  is  a  case 
like  the  case  referred  to  in  111  Mo.  152,  19  S.  W.  820.  Thtiv 
was  no  evidence  of  plaintiff's  want  of  ordinary  care,  while  the 
negligence  of  the  defendant  company  was  clearly  shown.  It  was 
held  that,  under  these  circumstances,  a  nonsuit  was  improperly 
granted.  The  case  of  Greany  v.  Long  Island  Ry.  Co.,  101  N.  Y. 
419,  5  X.  E.  425,  is  a  case  where  the  surrounding  conditions  and 
circumstances  were  such  that  the  Court  of  AppesSs  of  New  York 
was  induced  to  hold  that  it  was  properly  submitted  to  the  jury. 
While  the  facts  are  not  specifically  stated,  the  reasons  given  on 
page  427  of  the  opinioi>  clearly  show  that  the  case  fell  within  an 
exception  to  the  general  rule.  To  the  same  effect  is  the  case  of 
Salter  v.  Utica  &  B.  Ry.,  75  N.  Y.  273.  Rodrian  v.  N.  Y..  N.  H. 
&  H.  Ry.,  125  N.  Y.  526,  26  N.  E.  741,  and  Cooper  v.  North  Caro- 
lina Co.,  140  N.  C.  209,  52  S.  E.  932,  3  L.  R.  A.  (N.  S.)  391,  are 
directly  contrary  to  appellant's  contention,  but  are  in  full  accord 
with  the  cases  cited  by  us. 

It  could  subserve  no  practical  use  to  review  the  few  remaining 
cases  cited  by  counsel.  While  it  must  be  conceded  that  there 
are  some  cases  which  are  in  apparent  conflict  with  the  law  as  it 
is  stated  in  the  opinions  we  have  cited,  it  must  likewise  be  conceded 
that  the  overwhelming  weight  of  authority  is  in  support  of  the 
rule  we  have  attempted  to  outline  in  this  opinion. 

From  the  foregoing  it  follows  that  the  trial  court  did  not  err  in 
directing  a  verdict  for  the  respondent,  and  that  the  judgment 
therefore  should  be,  and  it  accordingly  is,  affirmed.  In  view  of 
the  great  length  of  respondent's  brief,  made  so  by  very  copious 
quotations  from  the  decided  cases,  counsel  for  the  respective 
parties  have  agreed  that  neither  party  shall  recover  costs  in  case 
of  an  affirmance  of  the  judgment,  and  it  is  so  ordered. 

McCarty,  J.,  concurs. 
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PoPKE  V.  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme  Court  of  Errors  of  Connecticut,  March  4,  1909.) 

[71  Atl.  Rep.  1098.] 

Railroads — ^Accident  at  Crossing — Evidence.* — In  an  action  for  the 
negligent  death  of  a  traveler  struck  by  a  train  at  a  crossing,  plaintiff 
must  show  prima  facie  that  decedent  exercised  due  care. 

Railroads-^Injuries  to  Travelers  at  Crossing — Contributory  Negli> 
gence.t — A  traveler  was  killed  by  a  traia  at  a  crossing.  Witnesses  tes- 
tified that  they  saw  decedent  approach  the  crossing;  that  they  called 
to  him  to  look  out;  that  he  drove  straight  along;  that  the  train  was 
in  plain  sight;  that  decedent  did  not  see  the  train  until  it  was  almost 
on  him.  The  crossing  was  an  exceptionally  dangerous  one,  and  no 
warnings  had  been  furnished  for  it.  Decedent  was  familiar  with  the 
surroundings.  He  was  very  deaf.  Held,  that  decedent  was,  as  a  mat- 
ter of  law,  guilty  of  negligence,  precluding  a  recovery. 

Appeal  from  Superior  Court,  Fairfield  County;  William  S. 
Case,  Judge. 

Action  by  William  D.  Popke,  administrator  of  G.  William  Wal- 
ter, deceased,  against  the  New  York,  New  Haven  &  Hartford 
Railroad  Company.  From  a  judgment  refusing  to  set  aside  a  non- 
suit, plaintiff  appeals.    Affirmed. 

/.  Moss  Ives  and  John  R.  Booth,  for  appellant. 
Joseph  F,  Berry,  for  appellee. 

HAI.L,  J.  The  plaintiff's  intestate,  G.  William  Walter,  was,  on 
the  29th  of  December,  1907,  between  5  and  6  o'clock  in  the  after- 
noon, struck  and  fatally  injured  by  the  defendant's  train,  on  its 
Highland  Division,  at  the  Maple  avenue  grade  crossing  in  the  city 
of  Danbury. 

The  complaint  alleges  that  without  fault  or  negligence  upon  the 
part  of  deceased  the  injury  was  caused  by  the  neglect  of  the  de- 
fendant to  maintain  gates  or  other  safeguards  at  said  crossing, 
which,  it  is  alleged,  was  extremely  dangerous  for  public  travel. 
The  defendant  demurred  to  the  complaint  upon  the  ground,  in 
substance,  that  it  did  not  appear  that  the  Railroad  Commissioners 
had  ordered  the  defendant  to  provide  any  such  gates  or  safe- 
guards at  said  crossing,  as  were  alleged  to  have  been  necessary. 
The  court  overruled  this  demurrer.  The  first  defense  of  the 
answer  denied  the  alleged  negligence  of  the  defendant,  and  due 
care  of  the  deceased.    The  averments  of  the  second  defense,  thai 

♦See  last  foot-note  of  White  v.  New  York,  etc.,  R.  Co.  (Mrss.),  31  R. 
R.  R.  488,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  488;  fifth  foct-note  of  Mc- 
Duffee's  Adm'x  v.  Boston  &  M.  R.  R.  (Vt.),  29  R.  R.  R.  437,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  467. 

tSee  preceding  case,  and  foot-notes. 
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the  Railroad  Commissioners  had  made  no  order  requiring  such 
safeguards  to  be  provided  at  said  crossing  as  were  in  the  com 
plaint  alleged  to  be  necessary,  and  that  the  defendant  had  violated 
no  order  or  requirement  of  the  Railroad  Commissioners  regarding 
safeguards  at  said  crossing,  were  admitted  by  plaintiff's  reply. 

The  evidence  presented  by  the  plaintiff  showed  these  fasts: 
^laple  avenue,  running  north  and  south  in  the  city  of  Danbur\% 
is  crossed  at  grade  by  the  tracks  of  defendant's  railroad,  running 
-easterly  and  westerly.  At  the  time  of  the  accident  there  were  no 
gates,  flagman  or  automatic  bell  at  this  crossing,  and  none  had 
been  ordered  by  the  Railroad  Commissioners.  The  Danbury 
railroad  station  is  a  few  hundred  feet  east  of  said  crossing.  At 
between  5  and  6  o'clock  of  the  evening  of  December  29,  1906,  the 
plaintiff's  intestate,  G.  William  Walter,  while  going  southerly  on 
Maple  avenue,  was  struck  and  killed,  at  said  grade  crossing,  by  a 
westerly  bound  train  of  the  defendant.  Walter  was  69  years  old. 
He  was  very  deaf.  He  had  lived  in  Danbury  30  years,  and  was 
familiar  with  the  Maple  avenue  crossing.  Just  before  the  accident 
he  was  seated  in  his  wagon,  driving  slowly,  in  a  southerly  diret 
tion,  a  gentle  horse,  which  he  had  used  for  many  years.  The  even- 
ing was  dark.  The*  only  two  eyewitnesses  of  the  accident  called 
by  the  plaintiff  testified,  in  substance,  that  they  had  themselves 
just  hurried  across  the  tracks  going  north  in  front  of  the  train, 
which  they  saw  approaching  from  the  east ;  that  after  they  had 
crossed  they  saw  Walter  quite  near  the  tracks,  seated  in  his 
wagon,  driving  pretty  slowly  toward  the  crossing ;  that  they  called 
to, him  to  lookout,  saying  that  there  was  a  train  coming;  that  he 
did  not  appear  to  heed  the  warning,  but  drove  straight  along;  that 
the  train  was  in  plain  sight,  and  one  could  see  the  headlight  of  the 
engine ;  that  Walters  *'didn't  see  the  train  until  it  was  almost  onto 
him" ;  that  the  horse  saw  the  train  before  Walters  did,  and  was 
frightened  and  reared  up,  and  Walters  jumped  out  with  the  reins 
in  his  hands,  and  the  train  struck  him. 

The  testimony  of  these  two  witnesses,  with  evidence  showing 
that  the  Maple  avenue  crossing  was  an  exceptionally  dangerous 
one,  and  the  admitted  facts  that  no  safeguards  or  warning  signals 
had,  at  the  time  of  the  accident,  been  either  furnished  or  ordered 
for  this  crossing,  constitute  practically  the  entire  proof  presented 
by  the  plaintiff  of  the  alleged  negligence  of  the  defendant,  and  the 
reasonable  care  exercised  by  the  plaintiff's  intestate. 

When  the  plaintiff  rested  his  case,  the  court  granted  the  defend- 
ant's motion  for  a  nonsuit.  The  plaintiff  contends  that  the  only 
question  raised  by  the  appeal  from  the  judgment  of  nonsuit  is 
whether  there  was  sufficient  evidence  of  due  care  upon  the  part 
of  the  deceased  to  be  submitted  to  the  jury. 

The  record  does  not  show  that  that  was  the  question  upon  which 
the  motion  for  a  nonsuit  was  decided.  Notwithstanding  the  ruling 
of  the  trial  court  upon  the  demurrer  to  the  complaint,  and  the  fact 
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that  the  plaintiff  produced  considerable  evidence  of  the  exception- 
ally dangerous  character  of  this  crossing,  it  does  not  appear  from 
the  record  that  the  trial  court  held  that  the  plaintiff  had  presented 
prima  facie  proof  of  the  defendant's  alleged  negligence.  But  we 
do  not  find  it  necessary  to  discuss  the  question  of  whether  there 
was  sufficient  evidence  upon  the  question  of  the  defendant's 
negligence  to  go  to  the  jury.  It  is  sufficient  to  say  that  the  record 
shows  that  the  plaintiff  clearly  failed  to  present  evidence  from 
which  the  jury  could  have  been  justified  in  deciding  that  the  plain- 
tiff had  sustained  the  burden  of  proving  that  Walters  was  in  the 
exercise  of  due  care  as  alleged.  Walters  placed  himself  in  a 
position  of  danger,  and  by  so  doing  he  was  injured.  Does  the 
evidence  recited  fairly  indicate,  as  it  should  to  sustain  a  prima 
facie  case  in  favor  of  the  plaintiff,  that  Walters  used  the  care  of  a 
person  of  ordinary  prudence  in  placing  himself  in  that  position? 
It  not  only  fails  to  do  so,  but  clearly  shows  the  contrary.  The 
only  fair  conclusion  from  the  evidence  is  that  Walters,  had  he 
made  reasonable  use  of  his  eyes,  would  have  seen  the  headlight 
of  the  approaching  engine  in  ample  time  to  have  escaped  injury. 
For  his  failure  to  look,  the  facts  furnish  no  excuse.  He  was 
negligent  in  failing  to  make  any  reasonable  use  of  his  senses  to 
avoid  injury,  and  for  that  reason  the  trial  court  properly  granted 
the  motion  for  a  nonsuit.  Fay  v.  Hartford  &  Springfield  Street 
Ry.  Co.,  81  Conn.  330,  336,  71  Atl.  364. 

There  is  no  error.    The  other  Judges  concurred. 
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Barthelmas  V,  Lake  Shore  &  M.  S.  Ry.Co. 

(Supreme  Court  of  Pennsylvania,   Oct.   11,  1909.) 

[74  Atl.   Rep.  556.] 

Railroads — ^Accidents  at  Crossings — Duty  to  Stop,  Look,  and  Listen.* 
— The  fact  that  there  is  no  safe  place  where  a  traveler  may  stop,  look, 
and  listen  before  entering  on  a  crossing  will  not  acquit  him  of  contrib- 
utory negligence,  if  he  fails  to  stop,  the  rule  being  imperative  and  in- 
variable that  the  traveler  must  stop,  look,  and  listen  no  matter  what 
the  conditions,  and  failure  to  do  so  is  negligence  per  se. 

Railroads — ^Accidents  at  Crossings — Duty  to  stop.  Look,  and  Listen.* 
— If  the  place  at  which  a  traveler  stops  admits  of  but  a  restricted 
view  of  the  track,  and  the  conditions  are  such  as  to  deaden  the  sound 
or  signal  of  an  approaching  train,  it  is  his  duty  in  entering  on  the 
crossing  to  be  the  more  cautious,  but  the  law  defines  no  particular  act 
which  at  his  peril  he  must  do  or  refrain  from  doing,  and,  if  he  stops  at 
a  place  as  good  as  any  other  for  observation,  and  looks  and  listens, 
without  seeing  or  hearing  warning,  whether  he  is  negligent  in  entering 
upon  the  crossing  depends  entirely  upon  the  circumstances. 

Railroads — ^Accidents  at  Crossings — Duty  to  Stop,  Look,  and  Listen 
— Continuous  Nature.* — Having  entered  upon  the  first  track  and  other 
tracks  remaining  to  be  crossed,  the  duty  continues  with  a  traveler  to 
be  watchful  to  the  end,  but  the  law  defines  no  particular  act  that  he 
must  do  to  avoid  the  imputation  of  contributory  negligence,  except 
that  if  any  intervening  space  between  any  of  the  tracks  offers,  where 
with  safety  to  himself  he  has  a  better  opportunity  for  seeing  and  hear- 
ing, he  is  bound  there  to  stop,  look,  and  listen  as  much  as  before  en- 
tering upon  the  first  track. 

Railroads — ^Accidents  at  Crossings — ^Actions — Questions  for  Jury*— 
Whether  a  milk  wagon  driver  injured  in  a  railroad  crossing  accident 
was  guilty  of  contributory  negligence  held  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Erie  County. 

Action  by  William  Barthelmas  against  the  Lake  Shore  & 
Michigan  Southern  Railway  Company.  From  a  judgment  for  de- 
fendant non  obstante  vcredicta,  plaintiff  appeals.  Reversed,  with 
directions  to  render  judgment  for  plaintiff  on  the  verdict. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  and  Stewart,  JJ. 

U.  P.  Rossitcr  and  P.  D.  Hyner,  for  appellant. 
T.  A,  Lamb,  for  appellee. 

Stewart,  J.    The  plaintiff     driving  west  on  German  street  in 

♦See  last  foot-note  of  preceding  case. 


Vol,  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S        379 

Bartheimas  v,  Lake  Shore  A  M.  S.  Ry.  Co 

the  city  of  Erie,  in  daylight,  in  a  milk  wagon,  open  at  the  sides 
and  in  front,  approached  a  railroad  crossing  where  there  were 
eleven  tracks.  The  first  three  were  sidings,  the  fourth  an  ex- 
change freight  track,  next  beyond  were  four  main  tracks,  the  first 
two  being  for  west-bound  trains,  the  other  two  for  east-bound 
trains,  and  beyond  still  other  sidings.  The  gate  at  the  entrance 
to  the  crossings  was  open.  When  he  reached  this  gate,  he  stopped, 
looked,  and  listened.  The  place  afforded  but  little,  if  any,  oppor- 
tunity for  seeing  or  hearing.  Nevertheless  it  was  quite  as  good  for 
this  purpose  as  any  point  he  had  passed.  At  either  side  were 
large  establishments  built  out  close  to  the  track,  and  the  noise 
from  these  was  sufficient  to  drown  the  sound  of  an  approaching 
train  or  the  sound  of  bell  or  whistle,  while  upon  either  side  of 
the  crossing  were  box  cars  which  shut  off  his  view.  Observing 
that  the  gate  at  the  farther  end  was  open  as  well,  and  that  the  bell 
in  the  tower  at  that  point,  which  was  used  to  give  warning  of  ap- 
proaching trains,  was  at  rest,  with  the  watchman  in  the  tower, 
he  advanced  upon  the  first  track,  and  there  again  stopped,  looked, 
and  listened.  He  proceeded  from  this  point  crossing  the  second, 
third,  and  fourth  tracks.  His  view  to  the  side  continued  to  be 
obstructed  by  the  box  cars  so  long  as  he  was  upon  any  of  these 
tracks.  After  passing  the  fourth  track,  he  could  see  at  most  only 
for  a  distance  of  about  40  feet  along  the  tracks.  There  was  here, 
however,  only  a  space  of  7  feet  between  the  fourth  track  and  the 
one  next  beyond.  Immediately  upon  his  emerging  from 
behind  the  box  cars  on  the  fourth  track,  he  was  struck  by 
a  train  passing  from  the  west  on  the  first  main  track.  In  a  charge 
unexceptionable  in  its  presentation  of  fact  and  la\y  the  learned 
trial  judge  submitted  the  question  of  the  defendant's  negligence 
and  plaintiff's  contributory  negligence  to  the  jury.  On  each  issue 
the  finding  was  against  the  defendant.  A  motion  for  judgment 
non  obstante  followed;  and  upon  a  review  of  the  case  the  judge 
reached  the  conclusion  that,  because  the  plaintiff  could  neither 
see  nor  hear  at  either  place  he  stopped,  a  positive  and  fixed  duty 
rested  on  him  to  alight  from  his  wagon  and  go  forward  himself 
or  lead  his  horse  until  he  reached  the  place  where  he  could  get 
a  view  of  the  tracks  before  attempting  to  drive  further.  He  ac- 
cordingly directed  judgment  for  the  defendant.  This  was  clearly 
a  mistaken  view  of  the  law  of  the  case.  First,  as  to  his  advancing 
at  all  upon  the  crossing.  The  rule  which  imposes  on  the  traveler 
the  duty  of  stopping,  looking,  and  listening  before  entering  on  a 
crossing  implies  antecedently  that  there  is  a  safe  place  where  he 
may  stop,  and  by  the  exercise  of  his  senses  of  seeing  and  hearing 
inform  himself  as  to  the  situation  with  respect  to  safety.  Here 
admittedly  there  was  no  such  place.  This  circumstance,  under 
the  doctrine  of  Penna.  R.  R.  Co.  v.  Beale,  73  Pa.  504,  13  Am. 
Rep.  753,  would  not  have  acquitted  the  plaintiff  of  contributory 
negligence  had  he  failed  to  stop,  for  he  would  not  have  been  per- 
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mitted  to  show  it,  the  rule  being  imperative  and  invariable,  that 
the  traveler  must  stop,  look,  and  listen  no  matter  what  the  con- 
ditions ;  and  failure  to  do  so  is  negligence  per  se.  But  the  plain- 
tiff did  stop,  look,  and  listen  at  a  point  equal  in  opportunities  for 
observation  to  any  he  had  passed,  if  not  better,  and  as  close  to 
the  crossing  as  consisted  with  safety.  He  therefore  had  met  every 
requirement  of  the  rule.  Unquestionably  further  duty  rested 
upon  him  before  advancing  upon  the  crossing,  but  not  under  the 
above-quoted  rule,  nor  because  of  any  other  fixed,  unbending  rule 
applicable  to  all  cases  alike,  requiring  some  particular  act  to  be 
done,  or  avoided,  as  the  case  may  be,  after  one,  having  stopped 
at  a  proper  place,  looked,  and  listened,  then  advances.  The  law 
requires  vigilance  and  care  with  every  step  taken,  and  these  rise 
in  degree  with  the  risk.  Therefore,  if  the  proper  place  at  which  one 
stops  admits  of  but  a  restricted  view  of  the  track,  and  the  condi- 
tions are  such  as  to  deaden  the  sound  or  signal  of  an  approaching 
train,  it  is  the  traveler's  duty  in  entering  on  the  crossing  to  be  all 
the  more  cautious  and  observant ;  but  the  law  defines  no  particular 
act  in  this  connection  which  at  his  peril  he  must  do  or  refrain 
from  doing.  If  it  be  shown  that  he  stopped  at  a  place  as  good  as 
any  other  for  observation,  and  looked  and  listened  without  seeing 
or  hearing  warning,  whether  he  was  negligent  in  entering  upon 
the  crossing  would  depend  entirely  upon  the  circumstances  under 
which  he  made  the  attempt.  In  this  case  circumstances  proper  to 
be  considered  would  be  the  open  gates — open  because  of  admitted 
failure  of  the  watchman  in  charge  to  do  his  duty,  for  which  no 
other  excuse  is  advanced  than  that  he  was  inexperienced — and 
the  silence  of  the  bell  which  was  intended  to  give  warning  of  ap- 
proaching trains.  These  in  connection  with  the  further  fact  that 
the  obstructions  to  view  were  largely  of  the  railroad  company's 
creation.  Certainly  the  conditions  invited  the  plaintiff  to  attempt 
the  crossing.  To  what  extent  he  was  justified  in  acting  upon  the 
invitation  under  the  circumstances  was  not  a  question  that  the 
court  could  determine  by  any  fixed  rule  of  law,  but 
one  exclusively  for  the  jury.  The  measure  of  one's  duty 
under  such  conditions  is  determined  by  no  fixed  standard, 
and  the  question  of  negligence  becomes  one  of  law  and 
fact  which  the  jury  alone  can  determine.  In  Neiman  v. 
D.  &  H.  Canal  Co.,  149  Pa.  92,  24  Atl.  96,  the  court  was 
asked  to  instruct  the  jury  that  the  plaintiff  having  stopped  at  a 
point  where  from  his  own  testimony  he  could  not  see  up  the  track, 
the  track  being  concealed  from  view  by  buildings,  and  the  steam 
from  a  manufacturing  plant  close  by,  it  was  his  duty  to  get  out 
of  his  wagon  and  lead  his  team,  and  his  failure  to  do  so  was  con- 
tributory negligence.  The  point  was  refused  on  the  ground  that  it 
withdrew  from  the  jury  a  question  of  fact  which  must  be  de- 
termined by  them.    In  a  per  curiam  this  court  held  that  whether 
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the  plaintiff  was  guilty  of  contributory  negligence  was  one  which 
under  the  circumstances  was  entitled  to  be  passed  on  by  the  jury; 
that  it  could  not  have  been  ruled  as  a  question  of  law. 

Having  once  entered  upon  the  first  track  without  violating  any 
fixed  rule,  and  other  tracks  remaining  to  be  crossed,  the  duty 
continued  with  the  plaintiflF  to  be  watchful  to  the  end.  But,  even 
in  this  case,  the  law  defines  no  particular  act  that  he  must  do  to 
avoid  the  imputation  of  contributory  negligence,  except  that  if 
any  intervening  space  between  any  of  the  tracks  offers,  where 
with  safety  to  himself  he  can  have  larger  opportunities  for  seeing 
and  hearing,  he  is  bound  there  to  stop,  look,  and  listen  quite  as 
much  as  he  was  bound  to  stop  before  entering  upon  the  first  track. 
It  may  be  that  this  plaintiff  when  he  was  upon  the  third  and 
fourth  tracks,  because  of  the  box  cars  standing  there,  was  in  a 
safe  place,  and  that  it  was  his  duty  there  to  get  out  of  his  wagon 
and  advance,  either  leading  or  without  his  horse,  to  the  open 
space  between  the  fourth  track  and  the  one  on  which  he  was 
struck,  a  space  of  7  feet  and  which  commanded  a  view  of  the 
track  for  40  feet.  But  how  are  we  to  know  it  was  a  safe  place? 
There  may  be  circumstances  making  it  perfectly  safe  to  stop  with 
a  wagon  on  railroad  tracks,  but  these  are  certainly  exceptional 
cases.  We  know  that  one  is  safe  from  an  approaching  train  if  he 
stop  at  a  reasonable  distance  from  the  track,  and  because  this  is 
so  evidently  true  the  law  is  imperative  that  he  shall  so  stop.  Be- 
cause safety  in  stopping  on  a  track  or  tracks  is  not  always  safe, 
the  law  establishes  no  rule  requiring  it.  Here,  again,  the  measure 
of  one's  duty  is  determined  by  no  fixed  standard,  and  the  ques 
tion  of  negligence  becomes  one  of  law  and  fact  which  the  jury 
only  can  determine.  This  is  the  doctrine  of  all  our  cases.  In 
Cookson  V.  Pittsburg  Ry.  Co.,  179  Pa.  184,  36  Atl.  194,  it  is  said : 
"The  duty  of  the  traveler  is  therefore  not  only  to  keep  a  vigilant 
and  continuous  lookout,  but  to  stop  if  a  second  place  affords  any 
increased  facility  to  discover  impending  rlanger,  but  whether  there 
is  any  such  second  place  is  a  question  of  fact  which  is  for  the 
jury  if  at  all  in  doubt."  In  Muckinhaupt  v.  Erie  R.  R.,  196  Pa. 
213,  46  Atl.  364,  it  is  said:  "He  must  stop  at  a  proper  place,  and, 
when  he  proceeds,  he  should  continue  to  look  and  observe  the  pre- 
cautions which  the  danger  of  the  situation  requires.  He  should 
stop  again  if  there  is  another  place  nearer  the  tracks  from  which 
he  can  better  discover  whether  there  is  danger.  But  whether  the 
place  at  which  he  stopped  was  the  proper  place  at  which  to  stop, 
and  whether  there  is  a  second  place  at  which  he  could  stop,  are 
questions  of  fact  for  the  jury  and  not  matters  of  law  for  the 
court."  Still  more  directly  in  point  is  Elston  v.  Del.,  L.  &  W.  R. 
R.  Co.,  196  Pa.  595,  46  Atl.  938.  There  it  is  said :  "If  the  de- 
ceased had  been  walking  over  the  crossing,  he  might  have  been 
held  as  matter  of  law  to  the  duty  of  stopping  and  looking  after 
he  crossed  the  third  track,  as  he  would  have  had  ample  space  in 
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which  to  see  without  exposing  himself  to  danger.  Keppleman  v. 
Phila.  &  Reading  Ry.  Co.,  190  Pa.  333,  42  Atl.  697.  And  the  pre- 
sumption that  he  looked  would  have  been  overcome  by  the  fact 
that  he  stepped  in  front  of  a  moving  train  which  he  either  saw 
or  could  have  seen  if  he  had  looked,  as  in  CarFoU  z\  Penna.  R. 
R.  Co..  12  Wkly.  Notes  Cas.  348,*  and  Marland  v.  Pittsburg,  etc.. 
R.  R.  Co.,  123  Pa.  487.  16  Atl.  624,  10  St.  Rep.  541.  But  riding 
in  a  wagon  and  driving  a  pair  of  horses  whose  management  re- 
quired his  attention  the  conditions  were  different.  The  act  of  the 
company  in  so  placing  its  cars  that  he  was  obliged  to  drive  through 
a  narrow  passage  between  them  put  him  in  danger  from  the  time 
he  attempted  to  cross,  and  it  left  no  place  from  which  he  could 
see  until  he  was  in  a  position  where  if  he  had  any  chance  at  all 
a  moment's  hesitation  as  to  the  right  course  to  pursue  or  a  slight 
error  of  judgment  would  result  in  disaster.  The  court  can  treat  the 
question  of  contributory  negligence  as  one  of  law  only  in  clear 
cases  where  the  facts  and  the  inferences  to  be  drawn  from  them 
are  free  from  doubt.  The  deceased  obeyed  the  unbending  rule 
"to  stop,  look,  and  listen."  Having  stopped  in  the  place  where 
the  public  using  the  highway  in  the  same  manner  usually  stopped, 
whether  he  should  have  stopped  again  or  whether  without  stop- 
ping he  should  have  been  seen  in  time  to  avoid  injury  was  a  ques- 
tion for  the  jury  and  not  for  the  court.  No  less  pertinent  and  ex- 
plicit is  the  case  of  Newman  %\  Railroad  Co.,  203  Pa.  530,  53  Atl. 
345.  Further  citations  are  unnecessary.  The  view  of  the  law  here 
expressed  prevailed  with  the  learned  judge  on  the  trial  of  the  case, 
and  under  proper  instructions  from  him  as  to  the  law  the  jur>' 
found  the  plaintiff  clear  of  contributor}'  negligence.  This  should 
have  ended  the  case.  It  was  error  to  direct  judgment  for  the  de- 
fendant non  obstante. 

This  judgment  is  now  reversed  with  costs,  and  judgment  is 
directed  to  be  entered  for  the  plaintiff  on  the  verdict. 
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(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  15,  1909.) 

[74  Atl.   Rep.   519.] 

Railroads — Fires  Set  by  Locomotives — Evidence.* — In  an  action  un- 
der section  57  of  the  general  railroad  law  of  April  14,  1903  (P.  L.  p. 
673),  to  recover  damages  caused  by  fire  alleged  to  have  been  commu- 
nicated by  a  locomotive  engine  operated  by  a  railroad  company,  proof 
that  the  fire  was  communicated  from  an  engine  is  prima  facie  evidence 
of  a  violation  of  the  preceding  section,  subject,  however,  to  be  re- 
butted by  evidence  of  the  taking  and  using  all  practicable  means  to 
prevent  such  communication  of  fire  as  by  said  sectio;i  required. 

Railroads — Fires  Set  by  Locomotives — Questions  for  Jury. — The 
evidence  in  such  an  action  reviewed,  and  held  to  raise  questions  for 
the  jury,  both  as  to  whether  the  fire  was  communicated  by  an  engine, 
and  as  to  whether  the  company  had  taken  and  used  all  practicable 
means  to  prevent  such  communication  of  fire  as  required  by  section  56 
of  the  act  of  April  14,  1903  (P.  L.  p.  673). 

Railroads — Fires  Set  by  Locomotives — Evidence.f — Where  defend- 
ant, in  undertaking  to  prove  that  two  certain  engines,  at  the  time  of  the 
fire,  were  fitted  with  proper  spark-arresting  screens,  and  that  these 
screens  were  then  in  good  order,  introduced  evidence  of  a  regular 
system  of  frequent  and  careful  inspections  of  its  engines,  and  a  system 
of  recording  the  results  of  such  inspections,  and  the  inspectors  relied 
upon  such  records  when  they  testified  as  to  inspections  of  the  two  en- 
gines in  question  shortly  before  and  shortly  after  the  fire: 

Held  erroneous  to  exclude  evidence  offered  by  plaintiff  in  rebuttal 
to  show  that,  during  the  period  of  the  alleged  invariable  practice  of 
frequent  and  careful  inspection,  the  engines  of  the  defendant  threw 
sparks  in  great  numbers  and  of  large  size,  and  sparks  such  as  to  oc- 
casion fires  to  property  adjacent  to  the  defendant's  railroad. 

Gummere,  C.  J.,  and  Reed,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Edward  V.  Goodman  against  the  Lehigh  Valley 


*See  first  foot-note  of  Chenoweth  v.  Southern  Pac.  Co.  (Ore.),  32 
R.  R.  R.  703,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  703;  foot-note  of  Lillard  v, 
Chicago,  etc.,  Ry.  Co.  (Kan.),  32  R.  R.  R.  84,  55  Am.  &  Eng.  R.  Cas., 
N.  S.,  84. 

For  the  authorities  in  this  series  on  the  subject  of  the  rebuttal  of 
the  presumption  of  negligence  arising  from  the  fact  that  a  fire  was 
started  by  sparks  from  a  locomotive,  see  last  foot-note  of  Chenoweth 
V,  Southern  Pac.  Co.  (Ore.),  32  R.  R.  R.  703,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  703;  last  head-note  of  Hutto  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  32  R. 
R.  R.  78,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  78. 

tSee  second  foot-note  of  Chenoweth  v.  Southern  Pac.  Co.  (Ore.),  32 
R.  R.  R.  703,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  703. 
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Railroad   Company  of   Xew   Jersey.    Judgment   for  defendant^ 
and  plaintiff  brings  error.   Reversed. 
See.  also,  75  X.  J.  Law,  277,  68  Atl.  63. 

Clark  McK.  Whittcmorc,  for  plaintiff  in  error. 
Robert  H,  McCartcr,  for  defendant  in  error. 

Pitney,  Ch.  This  action  was  brought  in  the  lifetime  of  Ed- 
ward V.  Goodman,  and,  he  having  died  pending  suit,  it  was  re- 
vived by  order  of  the  court,  and  continued  in  the  name  of  his 
executor.  Its  objects  is  to  recover  damages  resulting  from  fires 
that  occurred  upon  the  premises  of  the  deceased,  Goodman,  and 
which  are  alleged  to  have  been  communicated  from  locomotive 
engines  operated  by  defendant  company.  One  fire  occurred  on 
April  1,  1905,  and  destroyed  a  quantity  of  manure.  One  occurred 
on  July  19th,  in  the  same  year,  and  destroyed  a  dwelling  house, 
barns,  and  a  large  amount  of  personal  property.  The  third  fire 
occurred  on  July  23d,  and  destroyed  a  growing  crop.  The  firet 
trial  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  the  damages 
that  resulted  from  all  three  fires.  Upon  review  by  the  Supreme 
Court  in  banc,  it  was  held  there  was  sufficient  evidence  to  sus- 
tain the  verdict  respecting  the  first  and  third  fires,  but  that,  so 
far  as  the  second  fire  was  concerned,  there  was  no  evidence  to 
support  it.  Goodman  v.  Lehigh  Valley  R.  Co.,  75  N.  J.  Law, 
277,  68  Atl.  63.  A  new  trial  was  therefore  ordered.  The  second 
trial  came  on  before  a  justice  of  the  Supreme  Court  at  circuit, 
and  by  stipulation  of  the  parties  the  case  was  submitted  upon 
the  same  testimony  that  was  taken  at  the  first  trial,  with  the  ob- 
jections made  thereto  by  counsel  and  the  exceptions  taken, 
with  the  same  effect  as  if  such  testimony,  objections,  and  ex- 
ceptions had  been  produced  anew  by  both  parties  to  the  suit. 
Respecting  the  first  and  the  third  fires,  the  defendant  company 
conceded  its  liability,  and  it  was  agreed  between  the  parties  that 
the  damages  attributable  thereto  amounted  to  $44.  With  respect 
to  the  fire  of  July  19th,  the  trial  justice,  governed  by  the  decision 
of  the  Supreme  Court,  directed  the  jury  that  there  was  no  evi- 
dence upon  which  the  company  could  be  held  liable,  and  that  in 
respect  to  that  fire  the  verdict  must  be  in  favor  of  the  defendant 
He  accordingly  directed  a  verdict  in  favor  of  the  plaintiff  for 
$44  only,  and  allowed  exceptions  to  his  ruling  excluding  from 
the  jury's  consideration  the  fire  of  July  19th,  and  to  his  limita- 
tion of  the  damages  to  $44.  To  review  the  judgment  entered 
upon  the  verdict  thus  directed,  the  plaintiff  has  sued  out  this  writ 
of  error,  and  assigns  error  upon  the  instructions  thus  given  to 
the  jury,  and  also  to  certain  rulings  respecting  the  rejection  of 
evidence,  which  were  duly  excepted  to. 

The  first  and  most  important  question  is  whether  the  evidence 
made  out  a  case  that  ought  to  have  been  submitted  to  the  jury 
respecting  the  liability  of  the  defendant  for  the  damages  tlut 
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resulted  from  the  fire  of  July  19th.  The  buildings  and  personal 
property  that  were  burned  were  situate  upon  a  farm  owned  by 
the  deceased  that  adjoined  a  railroad  operated  by  the  defendant 
company.  The  fire  broke  out  about  4  o'clock  in  the  afternoon  in 
the  hayloft  of  a  barn  situate  about  72  feet  from  the  property 
of  the  company,  and  about  115  feet  from  its  nearest  railroad 
track.  A  fast  mail  or  passenger  train,  drawn  by  engine  No. 
2454,  had  passed  by  upon  this  track  a  few  minutes  before,  and 
a  freight  train,  drawn  by  engine  No.  1458,  had  passed  within 
about  40  minutes.  There  was  evidence  tending  to  show :  That 
a  strong  wind  was  blowing  from  the  railroad  toward  the  bam ; 
that  the  day  was  quite  warm,  and  the  weather  for  some  time  had 
been  unusually  dry;  that  there  was  no  person  in  or  about  the 
bam  at  the  time  the  fire  broke  out,  or  within  Ij/i  hours  prior  to 
that  time ;  that  no  fire  or  any  lighted  lamp  was  kept  in  the  barn ; 
that  the  conflagration  commenced  in  the  hay,  near  a  door  that 
stood  open  leading  into  the  mow,  some  distance  above  the  ground 
and  facing  the  railroad ;  and  that  at  the  beginning  there  was  no 
fire  upon  the  ground  or  in  the  lower  part  of  the  barn.  One  wit- 
ness (Axel)  testified  that  being  at  a  point  25  to  50  feet  distant 
from  the  railroad,  on  the  opposite  side  from  the  Goodman  bam, 
and  where  he  had  a  clear  and  unobstructed  view,  he  saw  the  mail 
train  going  by,  and  as  the  last  car  of  the  train  passed  he  observed 
the  hay  smoking,  and  immediately  gave  the  alarm.  Andrew 
Polimbio  testified  that  when  at  a  distance  of  150  feet  from  the 
bam  he  saw  the  smoke,  and  on  running  to  the  barn  he  saw  the 
hay  was  afire  within  two  feet  from  the  door.  In  addition,  Charles 
Cordes  testified :  That  on  the  same  day,  while  at  work  in  his  barn 
about  300  feet  from  the  railroad,  at  a  distance  of  about  a  mile 
eastwardly  from  Goodman's  property,  he  observed  the  mail  train 
in  question  passing,  and  before  the  last  car  had  passed  fire  started 
in  the  grass  about  125  feet  from  the  railroad ;  that  there  was  no 
smoke  in  the  field  before  the  engine  reached  it,  and  nobody 
visible  to  have  set  the  fire.  And  Thomas  MacDonald  testified 
that  on  the  same  day,  at  a  place  some  distance  west  from  the 
Goodman  property,  and  adjoining  the  railroad,  fire  was  started 
in  the  grass  about  30  feet  from  the  track  shortly  after  the  mail 
train  passed  by.  All  this  evidence  was  circumstantial,  of  course ; 
but  for  that  reason  was  none  the  less  legitimate.  Wiley  v.  West 
Jersey  R.  Co.,  44  N.  J.  Law,  247,  249 ;  Minard  v.  West  Jersey, 
etc.,  Ry.  Co.,  74  N.  J.  Law,  39,  64  Atl.  1054.  In  our  opinion  it 
fairly  tended  to  show  that  the  fire  that  consumed  the  Goodman 
property  was  communicated  by  sparks  escaping  from  an  engine 
operated  by  defendant  company — either  No.  2454  or  No.  1458. 
The  fact  that  no  witness  saw  sparks  actually  flying  from  the 
engine  towards  the  barn  is  not  of  great  significance,  in  view  of 
the  testimony  (if  testimony  were  needed)  that  such  sparks  are 
not  visible  in  the  daytime. 

34  R  R  R— 25 
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The  responsibility  of  railroad  companies  in  the  premises  is 
expressed  in  sections  56  and  57  of  the  general  railroad  law  of 
April  14,  1903  (P.  L.  p.  (573).    Section  56  enacts  that:   "Every 
company  or  person  operating  or  using  any  railroad  shall  take  and 
use  all  practicable  means  to  prevent  the  communication  of  fire 
from  any  engine  used  by  them  in  passing  along  or  being  upon 
such  railroad  to  the  property,  of  whatever  description,  of  any 
owner  or  occupant  of  any  land  adjacent  or  near  to  said  railroad, 
and  shall  provide  such  engine  with  a  screen  or  cover  in  the  smoke- 
stack so  as  to  arrest  and  prevent  as  much  as  practicable  the  escape 
of  fire."     Section  57  declares  that:     "When  injury  is  done  to 
property  by  fire  communicated  from  an  engine  of  any  company 
or  person  in  violation  of  the  foregoing  section,  such  company  or 
person  shall  be  liable  in  damages  to  the  person  injured;  and  in 
every  action  for  an  injury  done  to  the  property  of  any  person 
by  fire  communicated  from  an  engine  in  violation  of  the  pre- 
ceding section  of  this  act,  proof  that  the  injury  was  communicated 
from  an  engine  shall  be  prima  facie  evidence  of  such  violation; 
subject,  nevertheless,  to  be  rebutted  by  evidence  of  the  taking 
and  using  all  practicable  means  to  prevent  such  communication 
of  fire  as  by  said  section  required."     Somewhat  similar  provi- 
sions were  contained  in  sections  13  to  17  of  the  general  railroad 
act  of  1874  (Rev.  St.  1874,  pp.  697,  698;  Gen.  St.  1895,  pp.  2670, 
2671,  §§  124-128).    In  Wiley  v.  West  Jersey  R.  Co.  (1882)  44  N. 
J.  Law,  247,  250,  the  Supreme  Court  was  called  upon  to  construe 
the  sixteenth  section,  which  declared :    "That  in  ever}*^  action  for 
the  recovery  of  damages  for  an  injury  done  to  the  property  of 
any  person  or  corporation  by  fire  communicated  by  a  locomotive 
engine  of  any  person  or  railroad  corporation  in  violation  of  the 
preceding  sections  of  this  act,  proof  that  the  injury  was  so  done 
shall  be  prima  facie  evidence  of  such  violation,  subject,  neverthe- 
less,   to    be    rebutted    by  evidence  of  the  taking  and  using  all 
practicable  means  to  prevent  such  communication  of  fire  as  by 
said  section  required."     In  that  case  the  plaintiflf  claimed  that, 
by  evidence  tending  to  show  that  the  fire  was  communicated  by 
an  engine  of  the  defendant  company,  the  burden  of  proof  was  cast 
upon  the  defendant.  The  latter,  on  the  other  hand,  denied  that 
the  law  became  applicable  until  the  plaintiflf  should  further  show 
that  the  fire  was  communicated  in  violation  of  the  preceding  sec- 
tions of  the  act;  that  is,  for  want  of  the  use  of  screens  or  some 
other  practicable  means.    The  court  rejected  the  latter  contention 
on  the  ground  that  to  accept  it  would  render  the  section  utterly 
futile,  and  held  that  the  legislative  design  was  to  declare  that, 
when  fire  was  communicated  to  property  by  any  locomotive  en- 
gine, that  fact  should  be  prima  facie  evidence  that  all  practicable 
means  had  not  been  employed  by  the  company  to  prevent  the 
communication  of  fire,  and  so  placed  upon  the  company  the  bur- 
den of  proving  the  exercise  of  due  care. 
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With  this  construction  we  agree.  In  the  revision  of  1903,  the 
Legislature  seems  to  have  intended  to  render  its  purpose  clear 
beyond  question,  for,  in  place  of  the  phrase  "proof  that  the  injury 
was  so  done"  (upon  which  it  had  been  contended  that  the  proof 
must  show  that  the  injury  was  done  in  violation  of  the  act),  the 
revisers  substituted  the  phrase  "proof  that  the  injury  was  com- 
municated from  an  engine  shall  be  prima  facie  evidence  of  such 
violation."  It  results  that,  in  the  case  before  us,  the  plaintiff's 
proofs  cast  upon  the  defendant  the  burden  of  showing  that,  al- 
though the  fire  was  communicated  from  one  of  the  engines  in 
question,  yet  the  defendant  had  used  all  practicable  means  to  pre- 
vent such  communication  of  fire,  including  the  provision  of  screens 
or  covers  in  the  smokestacks  so  as  to  arrest  and  prevent  as  much 
as  practicable  the  escape  of  fire.  Defendant's  evidence  was  ad- 
dressed properly  enough  to  the  question  of  screens ;  it  not  being 
contended  by  the  plaintiff  that  the  fire  could  have  been  communi- 
cated from  the  engines  otherwise  than  through  the  smokestacks. 

Defendant's  evidence  tended  to  show  that  both  of  the  engines 
in  question  were  fitted  with  spark-arresting  screens  having  three 
meshes  to  the  inch,  the  apertures  being  one-quarter  inch  square, 
that  lump  anthracite  coal  was  burned  in  No.  2454,  and  that  No.* 
1458  used  a  mixture  of  half  bituminous  and  half  small  anthracite 
coal.  Confining  out  attention  to  No.  2454  (which,  indeed,  accord- 
ing to  the  contention  of  defendant's  counsel,  is  the  only  engine  that 
could  have  started  the  fire),  the  testimony  on  behalf  of  the  de- 
fendant was  to  the  effect :  That  the  screen  was  installed  new  on 
February  10,  1905,  and  was  examined  and  inspected  three  dif- 
ferent times,  at  three  different  places,  and  by  three  different  in- 
spectors, all  within  30  hours  before  the  fire  occurred  at  Good- 
man's place  on  July  19th ;  that  within  24  hours  after  the  fire,  the 
same  three  inspectors,  at  three  different  times  and  places,  again 
inspected  the  same  engine;  and  that  at  each  and  all  of  these  six 
examinations  the  condition  of  the  screen  in  the  smokestack  was 
found  to  be  good  and  perfect. 

We  may  assume — indeed,  it  is  in  effect  conceded  by  counsel 
for  plaintiff  in  error — ^that,  if  this  evidence  must  be  fully  credited, 
and  constituted  the  only  evidence  that  bore  upon  the 
care  exercised  by  the  defendant,  it  demonstrated  that 
the  defendant  had  used  "all  practicable  means  to  prevent 
the  communication  of  fire,"  and  had  fulfilled  its  statutory  duty. 
But,  in  our  judgment,  the  testimony  introduced  by  the  plaintiff 
to  the  effect  that  engine  No.  2454  actually  threw  a  spark  that  re- 
tained its  vitality  for  a  distance  of  more  than  115  feet,  so  as  to  set 
fire  to  the  hay  in  Goodman's  mow,  together  with  the  testimony  of 
Cordes  and  MacDonald  about  the  throwing  of  sparks  by  the  same 
engine  on  the  same  trip,  had  a  legitimate  tendency  to  prove  not 
only  that  this  engine  started  the  Goodman  fire,  but  that  its  screen 
was  not  in  good  order  at  the  time.    Moreover,  one  of  defendant's 


388       Vol,  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Goodman  v,  I^hisrh  Valley  R.  Co 

own  witnesses,  an  expert,  testified  that  in  his  judgment  a  spark 
that  had  passed  through  the  meshes  of  such  a  screen  as  Xo. 
2454  carried  (the  screen  being. intact)  would  not  retain  suffi- 
cient vitality  or  fire  to  ignite  combustible  material  at  a  distance 
of  116  feet  from  the  railroad  track.  Indeed,  it  may  easily  be  in- 
ferred, from  what  we  all  know,  that  a  piece  of  live  coal  so  small 
that  it  will  pass  through  a  quarter-inch  mesh,  and  which,  of 
course,  continues  to  burn,  and  thereby  to  consume  itself  while 
driven  into  the  air  by  the  exhaust  steam  and  while  carried  along 
through  the  air  by  the  prevailing  wind,  cannot  retain  sufficient 
heat  to  ignite  other  combustible  materials  at  an  unlimited  distance. 
Whether  it  c;^n  carry  its  heat  for  50,  or  100,  or  150  feet,  or  more 
or  less,  cannot  be  solved  by  the  application  of  any  rule  of  law, 
and  is  left  unsolved  by  the  evidence. 

It  is  clear  enough  that  the  evidence  introduced  by  the  defendant, 
tending  to  show  that  it  had  properly  maintained  the  screens  so  as 
to  prevent  the  communication  of  fire,  at  the  same  time  tended  to 
show  that  in  fact  the  fire  was  not  communicated  to  plaintiff's 
property  from  defendant's  locomotives;  and  for  the  same  reason 
the  evidence  introduced  on  the  part  of  the  plaintiff,  that  tended  to 
'show  that  the  fire  was  communicated  from  the  locomotives,  also 
tended  to  show  that  the  locomotive  screens  were  not  in  good 
order  at  the  time,  and  thus  to  contradict  the  evidence  of  defend- 
ant's witnesses  who  testified  that  they  were  in  good  order.  In 
short,  if  the  testimony  of  plaintiff's  witnesses  as  to  the  origin  of 
the  fire  was  believed,  and  if  the  jury  inferred  therefrom  (as  they 
reasonably  might  infer)  that  the  fire  was  caused  by  a  spark  from 
a  locomotive  engine,  and  also  concluded  that  the  spark  could  not 
travel  so  far  and  retain  its  fire  unless  when  it  left  the  engine  it 
was  too  large  to  have  passed  through  a  quarter-inch  mesh,  it  re- 
sults that  the  jury  might  fairly  conclude  that  defendant's  witnesses 
who  testified  to  the  effect  that  the  engines  in  question  were  fitted 
with  screens  of  the  quarter-inch  mesh,  that  the  screens  had  been 
inspected  with  proper  care  and  were  in  good  order  and  perfect 
condition  at  the  time,  and  that  there  was  no  way  in  which  sparks 
could  come  out  of  the  smokestack  without  first  passing  through 
the  screen,  must  have  been  in  some  way  mistaken.  The  evidence 
upon  the  disputed  points  being  thus  in  conflict,  the  question  could 
be  legitimately  solved  only  by  the  intervention  of  the  jury.  It  is 
unnecessary  to  lay  stress  upon  the  circumstances :  That  some  or 
all  of  defendant's  witnesses  who  spoke  upon  these  topics  were 
still  in  the  company's  employ ;  that  the  screen  inspectors  were  fur- 
ther interested,  because,  if  the  screens  were  out  of  order,  they 
themselves  were  responsible;  that  they  testified  without  any 
special  recollection  of  the  particular  engine  on  the  particular  oc- 
casion, and  relied  wholly  upon  records  said  to  have  been  made  by 
them,  shortly  after  the  several  inspections,  in  books  kept  for  the 
purpose,  in  which  numerous  other  inspections  of  other  engines 
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were  kept.  These  circumstances  affect  merely  the  reliability  of 
the  witnesses,  and  were  for  the  jury's  consideration.  It  seems  to 
us  therefore  that  the  question  whether  defendant  was  legally  re- 
sponsible for  the  fire  of  July  19th  ought  to  have  been  submitted 
to  the  jury. 

We  think  there  was   further  error  in   excluding  the   following 
series  of  questions  asked  of  the  plaintiff,  Goodman,  when -called 
in  rebuttal :  "Q.  At  the  time  that  this  fire  occurred  that  destroyed 
your  place,  had  you  ever  noticed  any  fires  occasioned  on  your 
property  from  the  engines  of  the  railroad  ?    Q.  Have  you  ever 
noticed  the  quantity  of  sparks  thrown  from  the  engines  of  the  Le- 
high -Valley  Railroad  Company,  at  or  about  the  time  of  the  fire 
that  occurred  to  your  place,  during  the  nighttime  ?    Q.   Have  you 
ever  picked  up  any  live  coals  thrown  from  the  engines  of  the  Le- 
high Valley  Railroad  ?    Q.  How  large  sparks  have  you  seen  com- 
ing out  of  the  stack  of  the  engines  at  nighttime  on  the  Lehigh 
Valley  Railroad  about  the  time  of  the  fire?"    The  third  question 
is  in  form  indefinite  as  to  the  time ;  but,  read  in  connection  with 
the  others,  it  no  doubt  was  intended  to  relate  to  a  time  pertinent 
to  the  general  inquiry.     We  think  that  the  evidence  that  these 
questions  would  have  elicited,  if  answered  in  a  manner  favorable 
to  the  plaintiff,  would  have  legitimately  tended  to  rebut  the  de- 
fendant's evidence  as  to  the  inspection  of  the  spark  screens  upon 
the  locomotive  engines,  for  that  evidence  not  only  tended  to  show 
inspection  of  the  two  engines  in  question  immediately  before  and 
immediately  after  the  fire,  but  aiao  tended  to  show  a  regular  sys- 
tem of  frequent  inspections  of  all  the  engines  that  were  operated 
upon  the  railroad ;  and,  upon  the  faithfulness  with  which  that  sys- 
tem "was  carried  out,  the  reliability  of  the  evidence  as  to  the  in- 
spection of  engines  1458  and  2454  materially  depended.    In  fact, 
as    already  pointed   out,  the  inspectors    (whose   duties  required 
them,  day  after  day  and  month  after  month,  to  inspect  numerous 
engines  distinguished  only  by  numbers)  did  not,  and  in  the  nature 
of  things  could  not,  have  any  dependable  recollection  of  what  they 
did  about  inspecting  these  two  particular  engines,  and  what  they 
ascertained  about  their    condition,    upon  a   particular  date   in 
the     past,      and    it    was    a    fair    construction    of    their  testi- 
mony   that    what    they    meant    to    swear  to  was    substantially 
this  :    That  they  knew,  for  instance,  that  engine  No.  2454  was  in- 
spected thus  and  so  at  Jersey  City  on  the  morning  of  July  19, 
1905,  that  such  and  such  steps  were  taken  to  render  the  inspection 
efficient,  and  that  the  screen  was  either  found  in  good  order,  or,  if 
not,  was   immediately   repaired,  because  it   was   their  invariable 
practice  to  make  inspections  and  repairs  in  that   fashion  and  to 
make  a   short   minute  in  the   record,   including  the  entry  ''screen 
good,"  or  the  like,  and  because  such  an  entry  is  in  the  record  re- 
specting inspection  of  engine  2454  at  the  time  and  place  in  ques- 
tion.    Evidence   that  would  have   shown   that   sparks    in   great 


390        Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Byen  v.  Baltimore  A  O.  R.  Co 

numbers  and  of  large  size  in  fact  came  out  of  the  engines  of  the 
company  during  the  very  period  of  the  alleged  invariable  practice 
of  frequent  and  careful  inspections,  and  sparks  such  as  to  occasion 
other  fires  to  property  adjacent  to  the  railroad,  would  have  tended 
to  show  that  the  system,  however  perfect  in  theory,  was  not  care- 
fully adhered  to  in  practice,  and  thus  to  discredit  the  defendant's 
testimony  respecting  the  efficiency  of  the  inspection  of  the  two 
engines  under  inquiry  at  the  particular  times  in  question. 

For  these  reasons,  the  judgment  under  review  should  be  re- 
versed, and  a  venire  de  novo  awarded. 

GuMMERE,  C.  J.,  and  Reed,  J.,  dissent. 


Byers  v.  Baltimore  &  O.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  4,  1909.) 

[72  Atl.   Rep.  245.] 

Railroads — Fires — Actions — Evidence — Sufficiency.^ — Though,  in  an 
action  for  loss  by  fire  alleged  to  have  been  caused  by  sparks  from  a 
locomotive  engine,  the  burden  is  on  plaintiff  to  prove  by  a  prepon- 
derance of  evidence  that  the  fire  was  so  communicated,  it  need  not 
be  shown  that  any  particular  engine  was  at  fault,  and  the  evidence 
may  be  wholly  circumstantial. 

Railroads — Fires — Actions — Questions  for  Jury. — In  an  action  for 
loss  of  a  barn  by  fire  from  sparks  from  a  locomotive,  evidence  held 
sufficient  to  warrant  a  submission  to  the  jury  of  the  question  whether 
the  fire  resulted  from  the  use  of  an  imperfect  and  inferior  spark  ar- 
rester. 

Railroads — Fires — Actions — Evidence — ^Admissibility. — In  an  action 
for  loss  by  fire  caused  by  sparks  from  a  locomotive,  evidence  that  a 
few  days  after  the  fire  the  wire  netting  in  the  spark  arrester  exhib- 
ited signs  of  recent  repair  was  admissible  to  show  that  there  had 
been  an  opening  in  the  spark  arrester,  which  was  subsequently  cov- 
ered by  the  patch  seen  on  it. 

Evidence — Opinion  Evidence — Cross-Examination. — ^Where,  in  an 
action  for  loss  by  fire  from  sparks  from  aNlocomotive,  a  witness  for 
defendant  testified  that  large  sparks  would  not  escape  through  a 
spark  arrester  in  good  condition,  he  might  be  shown,  on  crcss-exara- 
ination,  any  object,  whether  in  evidence  or  not,  for  the  purpose  of 

♦For  the  authorities  in  this  series  on  the  question  whether  the  fact 
that  a  fire  was  set  by  a  railroad  locomotive  may  be  established  by 
circumstantial  evidence,  see  second  foot-note  of  Hutto  v.  Seaboard 
A.  L.  Ry.  (S.  Car.),  32  R.  R.  R.  78,  55  Am.  &  Eng.  R.  Cas.,  N.  S-, 
78;  fourth  head-note  of  Osburn  v.  Oregon  R.  &  N.  Co.  (Idaho).  31 
R.  R.  R.  456,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  456. 
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establishing  or  fixing  by  comparison  the  size  of  cinders  that  would 
pass  through  the  meshes  of  a  properly  equipped  spark  arrester. 

Evidence — Inspection — Demonstrative  Evidence. — Any  article  made 
important  by  oxridence  or  by  the  nature  of  the  investigation  may  be 
produced  for  inspection. 

Appeal  from  Court  of  Common  Pleas,  Lawrence  County. 

Trespass  to  recover  damages  for  a  loss  by  fire  by  Horace  D. 
Byers  against  the  Baltimore  &  Ohio  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  Mitchell  C.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  El  kin,  and  Stewart,  J  J. 

Wylie  McCaslin  and  U.  G.  De  Ford,  for  appellant. 
Robert  K.  Aiken  and  /.  Clyde  Gilfillian,  for  appellee. 

Potter,  J.  Plaintiff  in  this  case  is  the  owner  of  a  farm  adjoin- 
ing the  tracks  of  the  defendant  company.  Upon  this  farm  stood 
his  barn,  229  feet  north  of  the  railroad  track,  and  his  house  was 
located  about  the  same  distance  from  the  railroad,  and  about  100 
feet  away  from  the  barn.  On  January  17,  1905,  in  the  forenoon^ 
the  barn  and  other  outbuildings  caught  fire  and  were  destroyed. 
A  reliefvtrain  of  the  defendant  passed  the  location  of  the  prop- 
erty a  few  moments  before  the  fire  was  discovered.  The  plaintiff 
charged  the  defendant  company  with  negligence,  in  that  it  had  not 
provided  the  locomotive  of  the  relief  train  with  an  efficient  spark 
arrester,  and  that  by  reason  of  its  neglect  and  oversight  in  this  re- 
spect sparks  of  unusual  size  escaped  from  the  locomotive  and  set 
fire  to  the  buildings.  He  therefore  brought  this  action  to  recover 
from  the  defendant  company  the  damages  sustained  in  the  loss  of 
the  property.  At  the  trial  plaintiff  testified  that  he  was  sitting  in 
his  house  just  before  the  time  of  the  fire,  and  saw  the  relief  train 
pass  by,  and  that  he  noticed  the  smoke  blow  from  the  railroad 
towards  his  buildings,  and  heard  the  sound  of  something  dropping 
upon  his  porch.  He  looked  out  and  saw  a  cinder,  warm  and  smok- 
ing, roll  along  the  porch.  This  cinder  and  two  others  were  picked  up 
on  the  porch  by  plaintiff  after  the  fire,  and  were  preserved  and  pro- 
duced in  court.  A  few  moments  after  plaintiff  saw  the  train  pass 
and  heard  the  sound  of  something  dropping,  the  barn  was  seen  to 
be  on  fire.  One  witness  testified  that  he  saw  the  train  pass  shortly 
before  he  noticed  the  fire  on  the  barn  roof,  and  that  the  locomotive 
was  then  throwing  out  sparks  as  large  as  hickory  nuts.  There 
was  also  testimony  that  a  locomotive  properly  equipped  with  a 
spark  arrester  would  not  throw  out  cinders  or  sparks  of  the  size 
described  by  plaintiff's  witness.  Plaintiff  further  testified  that, 
two  or  three  mornings  after  the  fire,  he  examined  the  engine 
which  had  passed  his  place  at  the  time  of  the  fire,  and  that  the 
wire  netting  comprising  a  part  of  the  spark  arrester  on  the  locomo- 
tive gave  evidence  of  having  been  newly  patched. 
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The  trial  judge  refused  to 'give  binding  instructions  for  the  de- 
fendant, and  submitted  the  question  of  defendant's  negligence  to 
the  jury,  who  found  for  the  plaintiff.  This  appeal  is  by  defend- 
ant, ajid  the  fourth,  fifth,  and  sixth  assignments  raise  the  question 
whether  there  was  any  evidence  of  negligence  sufficient  to  be  sub- 
mitted to  the  jury.  The  law  governing  this  class  of  cases,  wherein 
recovery  is  sought  for  a  loss  by  fire  caused  by  sparks  from  a 
locomotive  engine  of  a  railroad  company,  has  been  thoroughly 
considered  in  Pennsylvania,  and  is  well  settled.  A  very  thorough 
and  elaborate  discussion  of  the  subject  by  Justice  Clairk  is  found 
in  Henderson  v.  Railroad  Co.,  144  Pa.  461,  479,  22  Atl.  851,  854, 
16  L.  R.  A.  299,  27  Am.  St.  Rep.  652,  where  the  following  state- 
ment of  the  rule  is  quoted  with  approval :  "It  devolves  upon  the 
plaintiff  to  prove  by  a  preponderance  of  evidence  that  the  fire  was 
communicated  by  sparks  or  cinders  from  the  railway  engine.  It 
need  not  be  shown  that  any  particular  engine  was  at  fault,  but  it 
wuU  be  sufficient  if  the  fire  is  proved  to  have  been  set  by  any  en- 
gine passing  over  defendant's  railway,  and  the  evidence  may  be 
wholly  circumstantial,  as,  first,  that  it  was  possible  for  fire  to 
reach  the  plaintiff's  property  from  the  defendant's  engines,  and, 
second,  facts  tending  to  show  that  it  probably  originated  from 
that  cause,  and  from  no  other."  And,  as  applicable  to  a  state  of 
facts  similar  to  those  in  the  case  now  before  us,  the  law  was  again 
succinctly  stated  in  Elder  Township  School  District  v.  Penna.  R. 
R.  Co.,  26  Pa.  Super.  Ct.  112,  114,  where  Henderson,  J.,  said: 
'*  While  the  burden  is  on  the  plaintiff  to  prove  that  the  fire  was 
negligently  communicated  by  some  engine  of  the  company,  the 
fact  may  be  shown  by  circumstantial  evidence.  Given  the  passing 
train,  the  accumulated  combustible  material,  the  fire  breaking  out 
therein  within  a  few  minutes  after  the  train  had  passed  and  com- 
municating directly  with  the  plaintiff's  building,  there  exists  a 
state  of  facts  from  which  the  jury  would  be  authorized  to  draw 
the  inference  of  negligence  yn  the  part  of  the  defendant."  Under 
these  authorities,  and  many  others  to  the  same  effect,  which  might 
be  cited,  we  have  no  doubt  as  to  the  sufficiency  of  the  evidence  in 
this  case  to  justify  its  submission  to  the  jury.  There  was  evidence 
tending  to  prove :  That  it  was  quite  possible  for  fire  to  reach  the 
plaintiff's  property  from  the  defendant's  engine;  that  sparks  as 
large  as  hickory  nuts  were  seen  escaping  from  the  locomotive 
which  passed  just  before  the  fire;  that  the  wind  blew  towards  the 
buildings;  that,  a  few  moments  before  the  fire,  the  sound  of 
something  falling  on  the  porch  or  porch  roof  was  heard,  or  at 
least  one  cinder,  hot  and  smoking,  was  seen  on  the  porch  of  the 
house,  about  as  far  from  the  track  as  the  barn;  that  the  fire 
was  discovered  on  the  shingle  roof  of  the  barn  on  the  side  next 
to  the  railroad,  a  few  moments  after  the  train  had  passed.  There 
was  further  testimony  tending  to  show  that  the  spark  arrester  on 
the  engine  in  question,  when  examined  two  or  three  days  after- 
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wards,  showed  signs  of  fresh  repair.  If  the  testimony  in  these  re- 
spects was  believed  by  the  jury,  it  was  sufficient  to  justify  the  in- 
ference that  an  imperfect  and  inferior  spark  arrester  was  used, 
and  that  the  fire  resulted  from  this  fact. 

In  the  first  assignment  of  error  counsel  for  appellant  questions 
the  admissibility  of  plaintiff's  testimony,  as  to  the  condition  of 
the  spark  arrester  upon  the  engine,  when  he  saw  it,  two  or  three 
days  after  the  fire,  and  when  the  appearances  indicated  the  re- 
cent repair  of  the  netting.    The  evidence  that  the  engine  threw 
out  sparks  of  the  size  described  was  in  itself  enough  to  carry  the 
case  to  the  jury,  upon  the  question  of  whether  the  spark  arrester 
was  in  good  condition.   Phila.  &  Reading  Ry.  Co.  v.  Shultz,  93 
Pa.  341;  Penna.  Co.  v,  Watson,  81*  Pa.  293.    And  the  further 
showing  that  a  few  days  later  the  wire  netting  in  the  spark  ar- 
rester exhibited  signs  of  recent  repair,  taken  in  connection  with 
the  proof  of  large  sparks  thrown  out  upon  the  day  of  the  fire, 
fairly  warranted  the  inference  that  there  had  been  an  opening  in 
the  spark  arrester,  which  was  subsequently  covered  by  the  patch 
which  the  plaintiff  said  he  saw.   For  that  purpose  the  testimony 
was  clearly  admissible.   "It  has  been  held  that,  on  account  of  the 
general  nature  and  circumstances  of  cases  involving  the  liability 
of  railroads  for  fires,  a  greater  liberality  in  the  admission  of 
wdence  is  permitted,  both  as  to  the  origin  of  the  fire  and  the  de- 
fendant's negligence,  than  in  other  cases  of  damages  for  tortious 
injuries.    There  is  no  doubt  that  a  plaintiff  may  show  the  de- 
fendant's liability  for  damages  by  fire  by  circumstantial  evidence 
merely.    As  defects  in  an  engine  and  negligence  in  its  manage- 
ment, it  has  been  said,  are  matters  peculiarly  within  the  knowl- 
edge of  the  company,  it  is  not  reasonable  to  expect  of  a  stranger 
direct  evidence  of  the  defects  or  negligence."    13  Am.  &  Eng. 
Ency.  of  Law  (2d  .Ed.)  510,  511. 

In  the  second  and  third  assignments  of  error  complaint  is  made 
of  the  action  of  the  trial  judge  in  permitting  the  cross-examina- 
tion of  defendant's  witnesses  with  regard  to  three  cinders  which 
were  shown  them.  They  were  asked  if  the  smallest  one  of  the 
three  cinders  could  pass  through  the  netting  of  the  spark  ar- 
rester if  it  was  in  good  condition.  The  three  cinders  had  not  been 
admitted  in  evidence,  for  the  reason  that  the  plaintiff  could  not 
identify  the  particular  one  he  had  seen  fall  hot  upon  the  porch; 
but  he  testified  that  it  was  one  of  the  three,  and  the  inquiry 
was  confined  to  the  smallest  one,  so  that  no  harm  was  done  to  de- 
fendant in  this  respect.  The  witness  had  testified  that  large  sparks 
or  cinders  would  not  escape  through  a  spark  arrester  in  good 
condition.  On  cross-examination  counsel  might  then  properly 
have  shown  him  any  object,  whether  in  evidence  or  not,  for  the 
purpose  of  establishing  or  Ifixing  by  comparison,  the  size  of 
cinders  that  could  pass  through  the  meshes  of  a  properly  equip- 
ped spark  arrester.  "Any  article  made  important  by  evidence 
or  by  the  nature  of  the  investigation  may  be  produced  for  in- 
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spection.  *  *  *  A  witness  may  use  his  own  body  or  that  of  an- 
other person  or  any  article  to  illustrate  the  evidence."  17  CycL 
L.  &  Pr.  292,  293. 

The  assignments  of  error  are  all  overruled,  and  the  judgment 
is  affirmed. 


Phillips  v.  Southern  Ry.  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  March  11,  1909.) 

[63  S.  E.  Rep.  998.J 

Railroads — Fires — Burden  of  Proof.* — One  suing  for  a  destruction 
of  property  by  fire  alleged  to  have  been  set  by  sparks  from  a  locomo- 
tive has  the  burden  of  proving  that  the  fire  originated  from  sparks. 

Railroads — Fires — Burden  of  Proof.f — Where  a  fire  originated  from 
sparks  from  a  locomotive,  the  railroad  company  must,  to  escape  lia- 
bility,  prove  that  its  engine  was  equipped  with  the  best  mechanical 
appliances  to  prevent  the  escape  of  sparks,  that  the  engine  was  kept 
in  proper  condition  and  was  properly  managed,  and  that  the  right  of 
way  was  clear  of  combustible  material. 

Railroads — Fires — Evidence.} — Where  the  evidence  showed  that  a 
fire  originated  about  the  time  a  local  freight  passed;  that  the  spark 
arrester  on  the  engine  was  out  of  repair;  that  the  engine  threw  sparks 
in  unusual  quantities  about  the  time  the  fire  originated;  that  the  fire 
began  on  the  right  of  way;  that  the  train  was  behind  time,  running 
greatly  in  excess  of  its  schedule  rate,  through  a  heavily  wooded  coun- 
try, in  a  very  dry  season  and  on  a  windy  day — ^the  jury  were  war- 
ranted in  finding  a  verdict  for  plaintiff. 

Appeal  and  Error — ^Judgment  Sustaining  Demurrer  to  Evidence — 
Review. — Where  the  jury  would  have  been  warranted  in  finding  for 
plaintiff,  the  court  on  writ  of  error  to  review  a  judgment  sustaining 
the  demurrer  to  the  evidence  and  dismissing  the  case  must  find  for 
plaintiff. 

Error  to  Circuit  Court,  Chesterfield  County. 

Action  by  Stafford  Phillips  against  the  Southern  Railway  Com- 
pany. There  was  a  judgment  of  dismissal  on  sustaining  a  demur- 
rer to  the  evidence,  and  plaintiff  brings  error.  Reversed  and 
rendered. 

Hxmsdoii  Cary  and  B.  T.  Crump,  for  plaintiff  in  error. 
Munford,  Hunt  on,  Williams  &  Anderson,  for  defendant  in  er- 
ror. 

Harrison,  J.    This  action  was  brought  to  recover  of  the  de- 

*See  foot-note  of  Clark  v.  Grand  Trunk  W.  Ry.  Co.  (Mich.),  28  R. 
R.  R.  790,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  790. 
tSee  second  paragraph  of  first  foot-note  of  second  preceding  case. 
jSee  foot-note  of  preceding  case. 
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fendant  company  demages  for  its  alleged  negligence  in  communi- 
cating fire  from  one  of  its  engines  to  the  woodland  of  the  plain- 
tiff, whereby  a  large  and  valuable  body  of  timber  was  destroyed. 

The  company  demurred  to  the  evidence,  and  the  case  is  be- 
fore us  upon  a  writ  of  ferror  to  the  judgment  of  the  circuit  court 
sustaining  the  demurrer  and  dismissing  the  case. 

The  law  in  this  class  of  cases  is  well  settled.  The  burden  of 
proving  that  the  fire  originated  from  sparks  emitted  by  an  en- 
gine of  the  railroad  company  is  upon  the  plaintiff.  Where  the 
origin  of  the  fire  is  thus  fixed  upon  the  cpmpany,  it  is  presump- 
tively charged  with  negligence,  and  must  assume  the  burden  of 
proving  that  its  engine  was  equipped  with  the  best  mechanical 
appliance  in  known  and  practical  use  for  preventing  the  escape 
of  sparks;  that  the  engine  was  kept  in  proper  condition  and  re- 
pair to  prevent  the  undue  emission  of  sparks,  and  was  properly 
managed ;  and  that  it  kept  its  right  of  way  clear  of  combustible 
material  liable  to  ignition  by  sparks  or  coals  of  fire  discharged 
from  passing  engines,  thereby  communicating  fire  to  the  property 
of  others,  etc.  Patteson  v.  C.  &  O.  Ry.  Co.,  94  Va.  16,  26  S.  E. 
393;  White  v.  N.  Y.,  etc.,  R.  Co.,  99  Va.  357,  38  S.  E.  180;  N. 
&  W.  R.  Co.  V.  Fritts,  103  Va.  687,  49  S.  E.  971,  68  L.  R.  A.  864, 
106  Am.  St.  Rep.  61 1 ;  Atlantic  Coast  Line  R.  Co.  v,  Watkins, 
104  Va.  154,  51  S.  E.  172. 

The  woodland  of  the  plaintiff  was  situated  on  the  line  of  the 
defendant  between  the  stations  Robious  and  Midlothian.  The  evi- 
dence tends  very  clearly  to  connect  the  fire  with  a  passing  engine 
of  the  defendant.  It  tends  to  show  that  the  fire  which  destroyed 
the  plaintiff's  property  originated  on  the  morning  of  March  23, 
1907,  about  the  time  a  local  freight  of  the  defendant,  drawn  b> 
engine  No.  195,  passed.  The  evidence  further  tends  to  ^how  that 
the  spark  arrester  on  this  engine  was  out  of  repair,  and  the  engine 
in  a  condition  to  throw  sparks,  and  was  throwing  them,  in  un- 
usual quantities  about  the  time  the  fire  originated.  It  further  tends 
to  show  that  the  fire  originated  on  the  defendant's  right  of  way ; 
that  the  train  in  question  was  behind  time,  and  running  greatly 
in  excess  of  its  schedule  rate  through  a  heavily  wooded  country, 
where  fire  was  likely  to  occur,  at  a  very  dry  season  and  on  a  very 
windy  day,  and  at  a  point  where  the  engine  was  put  to  unusual 
exertion. 

A  detailed  review  of  the  evidence  in  this  case  is  not  necessary. 
It  is  enough  to  say  that  upon  the  evidence  and  the  inferences  to 
be  properly  drawn  therefrom  the  jury  would  have  been  well 
warranted  in  finding  for  the  plaintiff.  This  being  so,  on  a  demur- 
rer to  the  evidence,  we  must  so  find. 

The  judgment  complained  of  must  therefore  be  reversed,  and 
this  court  will  enter  judgment  in  favor  of  the  plaintiff  in  error 
for  the  sum  ascertained  by  the  jury  as  compensation  for  the  dam- 
age sustained  by  him. 

Reversed. 
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(Court  of  Appeals  of  Kentucky,  April  28,  1909.) 

[118  S.  W.  Rep.  348*.] 

Railroads — Injuries  to  Person  on  Track — Care  Required* — The  rule 
that  where  the  public  generally,  with  the  acquiescence  of  a  railroad 
company,  has  continuously  used  the  tracks  for  a  long  time,  the  pres- 
ence of  persons  on  the  track  must  be  anticipated  by  the  company  in 
running  its  trains,  so  that  as  to  such  persons  it  must  give  warning 
and  keep  a  lookout,  is  confined  to  cities  and  thickly  populated  com- 
I  munities. 

Railroads — ^Trespassers  on.  Track — Care  Required.f — ^A  pedestrian 
on  a  railroad  track  going  from  the  depot  to  a  town  of  160  inhabit- 
ants 1,200  feet  away  is  a  trespasser,  and  the  company  does  not  owe 
to  him  the  duty  of  keeping  a  lookout,  of  having  the  train  under  a 
reasonable  control,  and  of  giving  timely  warning  of  the  approach  of 
the  train,  but  must  exercise  ordinary  care  to  prevent  injuring  him 
after  actually  discovering  his  peril. 

Railroads — ^Trespassers — Care  Required.^ — Trainmen  may  presume 
that  a  trespasser  on  the  track  will  hear  the  repeated  whistles,  and 
will  heed  the  same,  and  get  off  the  track,  until  it  becomes  reasonably 
apparent  that  he  is  oblivious  of  the  approach  of  the  train. 

Railroads — Injuries  to  Trespassers — Negligence.! — Where,  in  an  ac- 
tion for  the  death  of  a  person  struck  by  a  train,  the  evidence  showed 
that  decedent  was  a  trespasser,  and  tHat  he  was  so  deaf  that  he  could 
not  hear  the  signals,  and  that  after  his  presence  on  the  track  was 
discovered  the  brakes  were  applied,  the  engine  reversed,  and  repeated 
blasts  of  ^e  whistle  sounded  until  he  was  struck,  the  evidence  failed 
to  show  actionable  negligence,  though  there  was  no  proof  that  the 
engine  bell  was  rung. 

Appeal  from  Circuit  Court,  Ohio  County. 
"Not  to  be  officially  reported." 

Action  by  J.  L.  ^Miller's  administrator  against  the  Illinois  Cen- 
tral Railroad  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.   Affirmed. 


♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
licensees  and  trespassers  on  railroad  tracks  before  their  presence  or 
peril  is  discovered,  see  third  foot-note  of  Rutherford  v.  Iowa  Cent. 
Ry.  Co.  (Iowa),  32  R.  R.  R.  647,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  647. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  those  in  charge  of  trains  or  street  cars  to  trespassers  upon 
railroad  tracks  after  their  presence  in  perilous  situations  is  discov- 
ered, see  Wade  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  29  R.  R.  R.  200,  52 
Am.  &  Eng.  R.  Cas.,  N.  S.,  200,  where  all  those  preceding  it  are  col- 
lected. 

tSee  foot-note  of  Boulden  v,  Louisville  &  N.  R.  Co.  (Ky.),  32  R, 
R.  R.  99,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  99. 
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G.  B.  Likens,  for  appellant. 

H.  P.  Taylor,  Blewitt  Lee,  and  Trabue,  Doolan  &  Cox,  for  ap- 
pellee. 

Clay,  C.  This  action  was  instituted  by  J.  W.  Miller,  as  ad- 
ministrator of  Joseph  L.  Miller,  deceased,  against  the  appellee, 
Illinois  Central  Railroad  Company,  to  recover  damages  growing 
out  of  the  death  of  his  intestate.  At  the  conclusion  of  the  plain- 
tiff's testimony,  the  railroad  company  asked  for  a  peremptory  in- 
struction. This  was  refused.  At  the  conclusion  of  all  the  testi- 
mony the  motion  for  a  peremptory  instruction  was  renewed,  and 
sustained.  Judgment  was  then  entered  in  favor  of  appellee.  From 
that  judgment,  this  appeal  is  prosecuted. 

The  record  discloses  the  following  facts:  Horse  Branch,  in 
Ohio  county,  Ky.,  is  a  town  in  the  sixth  class,  and  has  about 
160  inhabitants.  Appellee  owns  and  operates  a  line  of  railroad 
through  the  town.  It  also  operates  a  branch  line  extending  from 
the  main  line  at  Horse  Branch  to  Owensboro.  Appellee's  depot 
is  located  about  1,200  feet  east  of  the  town  limits.  On  January 
22,  1908,  appellant's  intestate,  Joseph  L.  Miller,  arrived  at  Horse 
Branch  depot  on  appellee's  east-bound  train,  which  arrived  at 
about  12:55  a.  m.  About  an  hour  later  he  was  struck  and  killed 
by  appellee's  freight  train  No.  151.  Besides  the  track  on  which 
appellant's  intestate  was  struck,  appellee  had  three  other  tracks : 
One  known  as  the  "Horse  Branch"  track,  another  the  "business" 
track,  and  the  third  "the  siding."  The  point  at  which  the  accident 
occurred  was  not  within  the  limits  of  the  town  of  Horse  Branch, 
but  was  at  a  point  40  feet  east  of  the  town  limits.  The  accident 
did  not  occur  on  a  public  road  or  street.  Appellee's  tracks,  as  they 
approach  the  depot  and  for  400  or  500  feet  beyond  it,  have  a  con- 
siderable curve.  The  depot  is  about  1,200  feet  from  the  place 
of  the  accident.  The  distance  of  the  place  of  accident  from  the 
point  where  the  track  begins  to  curve  around  the  depot  is  767  feet ; 
that  is,  the  track  is  straight  for  about  that  distance.  As  the  train 
which  struck  decedent  approached  Horse  Branch,  it  whistled  for 
the  semaphore  and  received  the  board.  It  answered  the  board  by 
two  short  blasts  of  the  whistle.  As  it  rounded  the  curve  onto  the 
straight  track,  it  whistled  certain  signals  to  one  or  more  trains 
standing  on  the  side  tracks.  At  that  time  there  were  three  other 
trains  on  tracks  other  than  that  upon  which  appellant's  intestate 
was  killed.  There  were  also  some  box  or  storage  cars  upon  these 
tracks.  While  the  decedent  might  have  been  seen  from  the  depot 
if  all  the  tracks  were  clear,  it  is  certain  from  the  evidence  that 
the  trains  and  cars  upon  the  track  obstructed  the  view  of  the  en- 
gineer and  fireman  of  the  train  until  the  straight  track  was 
reached.  There  was  some  testimony  to  the  effect  that  the  de- 
cedent had  been  loitering  around  the  place  of  the  accident  a  few 
minutes  prior  to  the  time  he  was  killed.  According  to  the  testi- 
mony of  the  engineer  and  fireman  in  charge  of  the  train  that 
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killed  decedent,  and  of  the  only  eyewitness  who  testified  for 
plaintiff,  the  engineer,  immediately  upon  reaching  the  straight 
track,  gave  the  alarm  signal,  applied  the  brakes,  reversed  the  en- 
gine, and  continued  to  signal  by  repeated  blasts  of  the  whistle 
until  decedent  was  killed.  According  to  the  testimony  of  an  en- 
gineer who  was  in  charge  of  an  engine  upon  a  side  track,  the  de- 
cedent hesitated  as  if  undecided  whether  to  go  to  one  side  or  the 
other  side  of  the  track.  He  was  then  struck  and  killed.  The 
decedent  was  quite  deaf.  One  witness  testified  that  he  had  to 
write  in  order  to  talk  to  people,  although  witness  claimed  that 
decedent  could  hear  a  loud  noise.  The  repeated  blasts  blown  by 
the  engineer  were  heard  by  witness  as  located  some  distance  from 
the  place  of  the  accident.  The  train  causing  the  injury  consisted 
of  26  cars.  It  ran  43  car  lengths  after  the  engineer  discovered 
decedent's  position.  Its  speed  at  the  time  was  about  40  miles 
per  hour. 

There  was  proof  to  the  effect  that  there  was  some  travel  along 
appellee's  tracks  between  Horse  Branch  and  the  depot;  that  pas- 
sengers from  Horse  Branch  in  going  to  and  from  the  depot, 
instead  of  using  the  road  provided  for  that  purpose  by  the  rail- 
road company,  would  use  appellee's  tracks.  It  is  therefore  in- 
sisted by  counsel  for  appellant  that  this  customary  use  of  ap- 
pellee's tracks  imposed  upon  it  the  duty  of  keeping  a  lookout,  of 
having  its  trains  under  reasonable  control,  and  of  giving  timely 
warning  of  the  approach  of  its  trains.  In  discussing  when  and 
under  what  circumstances  such  duties  are  imposed  upon  railroad 
companies  this  court,  in  the  recent  case  of  Chesapeake  &  Ohio 
Railway  Co.  v.  Nipp's  Adm'x,  125  Ky.  49,  100  S.  W.  246,  uses 
the  following  language:  "It  has  been  ruled  by  this  court  that, 
where  the  public  generally  with  the  knowledge  and  acquiescence 
of  the  railroad  company  have  continually  used  the  tracks  for  a 
long  period  of  time,  the  presence  of  persons  on  the  track  at  the 
point  where  it  is  so  used  must  be  anticipated  by  the  company 
in  running  its  trains,  and  it  owes  to  persons  thus  habitually  using 
its  right  of  way  the  duty  of  warning  and  keeping  a  lookout.  Davis 
f.  L.  H.  &  St.  L.  R.  Co.,  122  Ky.  528,  92  S.  W.  339.  5  L.  R.  A. 
(X.  S.)458,  121  Am.  St.  Rep.481;  McCabe  v.  Maysville  &  Big 
Sandy  R:  R.  Co.  (Ky.)  89  S.  W.  683;  L.  &  N.  R.  R.  Co.  v.  Red- 
mon,  122  Ky.  385,  91  S.  W.  722.  But  the  operation  of  this  rule 
has  been  confined  to  cities  and  thickly  populated  communities, 
and  has  not  been  and  will  not  be  extended  to  rural  communities 
or  sparsely  settled  regions,  although  footpaths  crossing  the  track 
and  the  right  of  way  may  be  used  by  a  large  number  of  persons 
each  day.  In  the  country  districts  traversed  by  lines  of  railway 
it  is  no  uncommon  thing  for  numbers  of  persons  in  going  to 
public  places,  such  as  schoolhouses,  churches,  stores,  and  the  like, 
to  use  paths  or  ways  that  cross  the  railroad  tracks,  but  that  are 
not  private  or  farm  crossings,  and  also  to  travel  upon  the  right 
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of  way  and  tracks  of  the  company.  It  may  be  also  conceded  that 
these  persons  use  the  right  of  way  and  tracks  of  the  company 
with  its  acquiescence  in  the  sense  that  it  does  not  interfere  with 
their  use,  or  take  steps  to  prevent  it ;  but  this  use  by  individuals  of 
the  tracks  and  right  of  way  of  railroad  companies  in  places  of 
this  character  does  not  convert  them  from  trespassers  into  licen- 
sees, nor  does  it  impose  upon  the  company  any  duty  of  lookout 
or  warning.  Persons  who  thus  use  the  tracks  and  right  of  way 
do  so  at  their  peril.  They  are  trespassing  upon  dangerous  prem- 
ises, and  assume  the  risk  of  any  accident  that  may  befall  them  by 
passing  trains.  Gregory  v,  L.  &  N.  R.  R.  Co.  (Ky.)  79  S.  W. 
238;  C.  &  O.  Ry.  Co.  v.  See  (Ky.)  79  S.  W.  252;  Brown  z\  L.  & 
N.  R.  R.  Co.,  97  Ky.  228,  30  S.  W.  639 ;  C.  &  O.  R.  R.  Co.  v. 
Perkins  (Ky.)  47  S.  W.  259;  Wilmuth's  AdmV  v.  Illinois  Cen- 
tral  R.  R.  Co.  (Ky.).76  S.  W.  193;  L.  &  N.  R.  R.  Co.  v.  Red- 
mon,  122  Ky.  385,  91  S.  W.  722.  The  same  distinction  is  also 
pointed  out  in  the  case  of  Illinois  Central  Railroad  Co.  v.  Mur- 
phy's Admr,  123  Ky.  787,  97  S.  W.  729,  11  L.  R  A.  (N.  S.) 
352.  This  is  one  of  the  cases  upon  which  appellant  relies.  The 
accident  in  this  case  did  not  occur  at  a  public  crossirig;  nor  did 
it  occur  within  an  incorporated  town.  It  is  therefore  governed 
by  the  rule  applying  to  injuries  inflicted  upon  persons  walking 
along  railroad  tracks  in  or  near  villages  or  sparsely  settled  ham- 
lets. In  such  cases  the  party  injured  or  killed  is  treated  simply  as 
a  trespasser,  to  whom  there  is  owing  no  duty  except  to  use  or- 
dinary care  to  vaid  injuring  him  after  his  peril  is  discovered. 
L.,  H.  &  St.  L.  Ry.  Co.  v.  Jolly  (Ky.)  90  S.  W.  977;  Smith  v, 
I.  C.  R.  R.  Co.  (Ky.)  90  S.  W.  254;  L.,  H.  &  St.  L.  Ry.  Co.  v. 
Hathaway,  121  Ky.  666,  89  S.  W.  724,  2  L.  R.  A.  (N.  S.)  498; 
M.  &  O.  R.  R.  Co.  V.  Dowdy  (Ky.)  91  S.  W.  709;  L.  &  N. 
R.  R.  Co.  V.  Redmon,  122  Ky.  385,  91  S.  W.  722. 

As  appellee  did  not  owe  to  the  decedent  the  duty  of  keeping 
a  lookout,  of  having  the  train  under  reasonable  control,  and  of 
giving  timely  warning  of  the  approach  of  the  train,  the  only  ques- 
tion involved  in  this  case  is  whether  or  not  those  in  charge  of  the 
train  used  ordinary  care  to  prevent  injuring  the  decedent  after 
his  peril  was  actually  discovered.  It  is  insisted  that  the  fact  that 
the  engineer  saw  the  decedent  when  he  was  1,200  feet  away,  and 
the  train  after  striking  the  decedent  ran  its  full  length,  was  evi- 
dence of  the  fact  that  those  in  charge  of  the  train  failed  to  exercise 
ordinary  care  to  stop  it  after  seeing  decedent  on  the  track.  As 
stated  above,  however,  there  is  nothing  in  the  record  to  show  that 
decedent's  peril  was  discovered  until  the  straight  track  was 
reached.  The  train  was  then  767  feet  distant.  Futhermore,  those 
in  charge  of  the  train  had  a  right  to  presume  that  the  decedent 
would  hear  the  repeated  blasts  of  the  whistle,  and  would  heed 
them  and  get  off  the  track,  until  it  became  reasonably  apparent 
from  his  manner  that  he  was  oblivious  of  the  approach  of  the 
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train.  The  undisputed  evidence  shows  that  after  decedent's  pres- 
ence upon  the  track  was  discovered  the  brakes  were  applied,  the 
engine  reversed  and  that  repeated  blasts  of  the  wlustle  were 
sounded  until  decedent  was  struck.  It  is  true  there  was  no  proof 
that  the  bell  was  rung;  but  it  is  manifest  that,  if  the  decedent 
could  not  have  heard  the  louder  and  more  effective  signals  re- 
sulting from  the  blasts,  of  the  whistle,  he  could  not  have  heard  the 
ringing  of  the  bell.  This  fact  under  the  circumstances  of  this 
case  did  not  constitute  negligence. 

A  careful  reading  of  the  entire  record  convinces  us  that  the  un- 
fortunate accident  resulting  in  the  death  of  decedent  was  due^ 
not  to  any  negligence  upon  the  part  of  the  railroad  company,  but 
to  his  own  deafness  which  prevented  him  from  hearing  the  sig- 
nals, which  would  have  been  heard  by  any  one  not  suffering  from 
the  same  affliction.  We  therefore  conclude  that  the  peremptory 
instruction  in  favor  of  appellee  was  proper. 

Judgment  affirmed.  • 


Laury  zk  Northern  Pac.  Terminal  Co. 

(Supreme  Court  of  Oregon,  Jan.  4,  1910.) 
[105  Pac.   Rep.   881.] 
Railroads — Occupation  of  Street — Rights  of  Public — Care  Required.^ 


— The  public  has  an  equal  right  with  a  railroad  company  to  the  free 
use  of  a  highway  upon  which  the  railroad  track  is  laid,  and  the  rail- 
road company  will  not  be  permitted  to  omit  any  reasonable  duty  that 
may  tend  to  the  safety  of  the  public  upon  such  street. 

Railroadsr— Injuries  to  Person  on  Track — Evidence — Question  for 
Jury. — Evidence  in  an  action  for  injuries  received  while  crossing  a 
railroad  track  operated  on  a  street  held  sufficient  to  take  the  case  to 
the  jury  on  the  issue  of  negligence. 

Railroads — Injuries  to  Person  on  Track — Contributory  Negligence. 
— PlaintiflF  was  injured  by  being  run  over  by  a  car  while  crossing: 
a  street  on  which  the  railroad  was  being  operated.  It  was  dark,  and  the 
car  was  being  backed  by  an  engine  which  was  also  backing.  There 
was  no  light  displayed  at  the  rear  of  the  car,  and  no  switchman  to 
give  warning  of  its  approach,  but  the  company  claimed  that  the  bell 
was  rung.  Held  that,  in  order  to  charge  plaintiff  with  contributory 
negligence,  it  must  be  shown  that  she  heard  the  bell. 

Appeal  from  Circuit  Court,  Multnomah  County ;  J.  B.  Cleland, 
Judge. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  precau- 
tions to  be  observed  when  kicking,  backing,  or  switching  cars  at 
crossings,  see  first  foot-note  of  Allen  v.  North  Carolina  R.  Co.  (N. 
Car.),  32  R.  R.  R.  87,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  87. 
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Action  by  Stella  Laury  against  the  Northern  Pacific  Terminal 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  is  an  action  by  Stella  Laury  against  the  Northern  Pacific 
Terminal  Company  to  recover  damages  for  a  personal  injury. 
The  complaint  avers,  in  effect,  that  the  defendant  is  a  corpora- 
tion engaged  in  switching  engines  and  cars  in  terminal  yards  con- 
trolled by  it  in  Portland ;  that  one  of  its  tracks  is  laid  along  North 
Front  street,  a  public  highway  in  that  city ;  that  on  October  25, 
1907,  while  the  plaintiff  was  passing  along  and  across  such  street, 
the  defendant,  without  giving  her  any  warning  of  the  approach 
of  a  car,  and  without  having  any  person  in  charge  thereof,  ran 
it  upon  her,  throwing  her  upon  and  forcing  her  along  the  track 
until  the  wheels  of  the  car  ran  over  and  crushed  one  of  her  lower 
limbs,  thereby  damaging  her  in  a  stated  sum.  The  answer  denies 
the  material  allegations  of  the  complaint,  and  avers  that  the  in- 
jury of  which  the  plaintiff  complains  was  entirely  due  to  her 
own  carelessness,  setting  forth  the  particulars  thereof.  The  reply 
puts  in  issue  the  allegations  of  new  matter  in  the  answer,  and, 
the  cause  having  been  tried,  a  judgment  was  rendered  against 
the  defendant  in  the  sum  of  $7,500,  from  which  it  appeals. 

/.  A/.  Gearin,  for  appellant. 
A.  S.  Bennett,  for  respondent. 

Moore,  C.  J.  (after  stating  the  facts  as  above).  It  is  main- 
tained that  errors  were  committed  in  denying  a  motion  for  a 
judgment  of  nonsuit,  and  in  refusing  to  direct  a  verdict  for  the 
defendant,  to  which  rulings  of  the  court  exceptions  were  taken. 
As  these  propositions  substantially  embody  the  same  legal  prin- 
ciple, they  will  be  treated  as  a  single  question,  to  determine  which 
the  testimony  relating  to  the  alleged  negligence  of  the  defendant 
will  be  reviewed. 

The  plaintiff,  on  October  25,  1907,  the  day  she  was  hurt,  had 
been  employed  in  Portland  at  the  factory  of  the  American  Can 
Company,  located  on  the  northerly  side  of  North  Front  street, 
which  highway  at  this  place  extends  north  about  48"  west.  In 
the  center  of  that  street  is  laid  one  of  the  defendant's  railroad 
tracks,  and  connected  therewith  by  a  switch,  about  100  feet  east- 
erly of  the  factory,  is  a  spur  track  which  curves  northerly  to 
and  runs  parallel  with  that  building.  Fourteenth  street  extends 
due  north  and  terminates  at  North  Front  street,  and  from  the 
east  line  of  the  former  highway  at  its  junction  with  and  at  a 
right  angle  to  the  latter  street  extends  a  plank  walk  parallel  to 
and  connecting  with  the  easterly  side  of  a  passageway,  about  10 
feet  wide,  at  that  end  of  the  can  factory,  used  by  the  employees 
as  an  entrance  thereto.  There  were  employed  by  the  American 
Can  Company,  on  October  25,  1907,  about  50  men  and  as  many 
women,  who  ceased  working  on  that  date  at  5 :30  p.  m.,  and,  after 
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turning  in  their  time  checks  and  obtaining  their  wraps,  they 
passed  out  at  the  easterly  end  of  the  factory,  thence  along  the  pas- 
sageway to  North  Front  street,  where  they  found,  standing  on 
the  spur  track,  a  furniture  car,  the  then  westerly  end  of  which 
obstructed  a  part  of  the  route.  A  locomotive  headed  southeast 
also  stood,  at  that  time,  on  the  spur  track  nearer  the  switch,  but 
whether  or  not  a  coupling  has  then  been  made  is  disputed.  Aft- 
er several  of  the  can  company's  employees  had  safely  passed 
over  the  unimpeded  portion  of  the  crossing,  the  engine  pushed 
the  car  back  until  it  entirely  covered  the  space  occupied  by  the 
passageway.  While  the  car  was  thus  moving,  *two  young  women, 
Teresa  Schoener  and  Mary  Heitzenreter,  who  worked  in  the  can 
factory,  were  in  the  center  of  the  spur  track,  immediately  in 
front  oJE  the  car,  whereupon  a  switchman,  standing  on  the  ground, 
seeing  them  and  realizing  their  imminent  danger,  gave  a  signal 
with  his  lantern,  causing  the  engine  to  be  halted.  Before  the  sig- 
nal was  given,  however.  Airs.  Lillie  Larmon,  another  employee, 
in  attempting  to  cross  the  track,  was  struck  by  the  car,  but  her 
husband,  noticing  her  peril,  rescued  her  from  danger.  The 
plaintiff  quit  work  at  the  time  stated,  but  in  a  few  minutes  there- 
after discovered  that  her  pocketbook  had  been  left  in  the  room  in 
which  she  had  been  engaged,  whereupon  she  returned  and  ob- 
tained the  purse.  She  then  passed  over  the  walk  to  the  spur  track 
where  she  found  the  furniture  car  entirely  obstructing  the  pas- 
sageway, and  not  knowing  that  her  associates  had  been  endan- 
gered by  the  car,  which  then  was  stationary,  she  attempted  to 
pass  around  the  westerly  end  of  it  and  within  a  few  feet  there- 
from. When  she  was  in  the  middle  of  the  track  the  car  was  again 
moved  slowly  backwards,  striking,  prostrating,  and  rolling  or 
pushing  her  along  the  track  until  the  forward  wheels  on  the  op- 
posite side  passed  over  one  of  her  lower  limbs,  crushing  it  and 
necessitating  amputation  below  the  knee. 

The  plaintiff,  as  a  witness  in  her  own  behalf,  testified  that  when 
she  thus  came  down  the  passageway,  she  stopped  and  looked  and 
listened  before  attempting  to  pass  over  the  track;  that  she  then 
saw  the  engine  headed  southeast  and  not  attached  to  the  furniture 
car ;  that  no  bell  was  rung  or  whistle  sounded,  nor  was  any  servant 
of  the  defendant  present  to  warn  her  that  the  car  was  about  to 
be  moved  in  either  direction;  and  that  thinking  it  was  safe  to 
cross  she  attempted  to  do  so,  when  the  car  was  backed,  injuring 
her  in  the  manner  indicated.  Several  witnesses  who  appeared 
for  the  plaintiff  at  the  trial  indirectly  corroborated  her  testimony 
by  stating  that  they  did  not  hear  any  bell  or  whistle  prior  to  the 
injury.  The  yard  switchman  who  saw  the  two  young  women 
when  they  were  so  nearly  caught  by  the  car  testified  that  he 
chided  them  for  their  carelessness,  and  further  stated  that  the 
bell  on  the  engine  was  constantly  rung  until  after  the  plaintiff 
was  hurt,  which  latter  declaration  is  corroborated  by  the  other 
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employees  of  the  defendant  who  were  then  engaged  at  that  place. 

Mrs.  Larnion  testified  that  after  the  two  young  women  crossed 
the  track  this  switchman  turned  his  back  to  the  car  and  joked 
with  them,  and  for  that  reason  he  did  not  observe  the  plaintiff  un- 
til his  attention  was  attracted  by  the  outcry  of  herself  and  others. 

It  appears  that  an  electric  lamp  was  suspended  over  the  rail- 
road track  some  distance  northwest  of  the  furniture  car,  but  its 
rays  evidently  did  not  illumine  the  track  at  or  near  the  passage- 
way, for  nearly  all  the  defendant's  employees  who  were  engaged 
at  that  place  when  the  injury  occurred  testified  that  it  was  dark. 
J.  Braun,  the  fireman  then  in  the  engine,  in  answer  to  the  question, 
*'Did  you  see  the  people  that  came  out  of  the  can  company?" 
replied,  "No ;  it  was  dark,  I  could  not  see  them." 

It  is  not  alleged  in  the  complaint  that  a  public  crossing  is 
maintained  at  the  juncture  of  Fourteenth  and  North  Front  streets, 
but,  from  a  copy  of  a  plat  of  the  vicinity  which  has  been  brought 
up  by  defendant,  it  is  evident  that  the  walk  hereinbefore  men- 
tioned was  built  to  accommodate  travel,  and  having  been  laid 
across  a  public  thoroughfare  its  existence  was  thus  clearly  in- 
dicated on  the  ground,  calling  attention  thereto  and  requiring 
of  the  defendant  a  greater  degree  of  care  and  watchfulness  here 
than  is  usually  demanded  when  moving  a  train  along  an  ordinary 
highway.  Whether  or  not  the  plank  walk  may  be  regarded  as 
a  public  crossing  is  immaterial,  for  as  the  accident  happened 
westerly  thereof,  but  on  a  city  street,  where  the  defendant  is 
required  to  exercise  a  very  high  degree  of  care  in  operating  its 
engines  and  cars,  it  will  not  be  permitted  to  omit  with  impunity 
any  reasonable  duty  that  may  tend  to  the  safety  of  the  public, 
which  has  an  equal  right  with  the  defendant  to  the  free  use  of 
the  highway.  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Stumps, 
69  111.  409.  "It  is  now  a  well-recognized  doctrine  that  railroad 
companies,"  says  Mr.  Justice  McEnry  in  Curley  v,  Illinois  Cen- 
tral Railroad  Company,  40  La.  Ann.  810,  816,  6  South.  105,  "are 
required  to  exercise  extraordinary  precautions  for  the  protection 
of  the  public  in  the  management  of  their  trains  running  through 
the  streets  of  a  populous  city." 

Assuming  the  plaintiff's  theory  to  be  true,  as  outlined  by  her 
testimony,  that  after  darkness  had  set  in  the  bell  was  not  rung  or 
the  whistle  sounded  when  the  car  was  backed  over  the  crossing 
and  along  the  street  in  a  city  like  Portland,  without  displaying  a 
light  or  posting  a  switchman  at  or  on  the  approaching  end  of 
the  car  in  order  that  travelers  would  be  warned  of  any  peril,  and 
so  that  this  guard  could  have  signaled  the  engineer  and  applied 
the  brakes  in  case  of  danger,  thus  avoiding  injury  to  persons  on 
the  track,  were  facts  from  which  the  jury  could  determine  the 
degree  of  care  exercised  by  the  defendant  at  the  time  and  place 
mentioned.  The  testimony  given  on  behalf  of  the  plaintiff,  though 
disputed  by  the  defendant,  is  to  the  effect  that  at  the  time  she  was 
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injured  the  switchman  was  not  giving  any  attention  to  the  moving 
of  the  car,  but  had  turned  his  back  thereto,  and  was  jesting  with 
the  two  young  women  who  were  so  nearly  run  over.  Mrs.  Lar- 
mon,  referring  to  such  neglect  of  duty,  testified  that  she  advised 
these  young  women,  to  whom  the  switchman  was  then  talking,  to 
tell  him  to  mind  his  own  business.  The  failure  of  the  defendant 
to  give  the  necessary  warning  signal,  as  asserted  by  plaintiff  and 
her  witnesses,  or  to  station  a  watchman  at  the  crossing,  and  the 
carelessness  of  the  switchman  as  above  outlined,  when  the  want  of 
sufficient  light  made  the  movement  of  the  car  obscure,  and  its 
slow  motion  probably  rendered  its  approach  almost  noiseless, 
were  circumstances  tending  to  show  a  lack  of  ordinary  care,  from 
which  negligence  might  have  been  inferred,  which  inattention 
authorized  a  submission  of  the  cause  to  the  jury.  A  consideration 
of  the  same  facts  also  shows  that  no  error  was  committed  in  re- 
fusing to  direct  a  verdict  for  the  defendant. 

The  court,  having  declined  to  give  an  instruction  requested  by 
defendant's  counsel,  an  exception  was  taken  to  the  refusal  to 
charge  the  jury  as  follows:  "If  you  believe  from  the  evidence  that 
at  the  time  plaintiff  started  to  cross  the  railroad  track  of  defend- 
ant the  car  with  locomotive  attached  was  at  rest,  and  the  defend- 
ant previous  to  starting  said  car  caused  the  bell  on  the  engine  to 
be  rung  as  a  notice  that  said  car  was  about  to  move,  but  that  not- 
withstanding such  ringing  of  the  bell  the  plaintiff  started  to  cross 
said  track  in  front  of  said  car  and  so  close  to  said  car  that  she  was 
struck  and  knocked  down  as  described  in  the  testimony.  I  charge 
you  that  such  act  of  plaintiff  in  attempting  to  cross  said  track  in 
such  close  proximity  to  said  car  was  an  act  of  carelessness  on  her 
part  which  would  prevent  her  recovering  in  this  action,  and  your 
verdict  must  be  for  the  defendant."  The  theory  of  plaintiff's 
counsel,  as  evidenced  by  the  testimony  sought  to  be  elicited  at  the 
trial,  is  that  the  engine  was  run  forward  southeast  on  North 
Front  street  over  the  switch  mentioned,  and  thence  backed  on  the 
spur  track  to  where  the  furniture  car  stood ;  that  the  first  attempt 
to  connect  the  engine  and  car,  which  was  made  when  the  two 
young  women  were  endangered,  proved  unsuccessful  because  the 
automatic  couplers  were  not  properly  opposed  to  each  other  in 
consequence  of  the  curvature  of  the  line  of  railway  at  that  place; 
and  that  when  the  plaintiflf  reached  the  spur  track  the  engine  and 
car  were  stationary  and  unconnected,  but  in  making  the  second 
attempt  to  couple  them  she  was  injured.  It  is  conceded  that 
the  locomotive  and  car  were  at  rest,  as  indicated  in  the  request 
for  the  instruction,  but  nearly  every  other  important  fact  stated 
therein  is  disputed.  Taking  for  granted  that  none  of  the  facts 
so  controverted  are  assumed  in  the  request,  and  that  the  phrase 
*'if  you  believe"  is  understood  as  limiting  each  clause,  it  will  be 
seen  that  the  ringing  of  the  engine  bell  is  the  important  incident, 
which  is  undertaken  to  be  emphasized  by  the  language  employed. 
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A  noted  author  in  discussing  the  obligations  devolving  upon 
railroad  companies  says:  "The  danger  to  the  public  at  crossings 
or  other  places  where  the  public  have  a  right  to  be  in  common 
with  the  railway  company,  or  backing  its  cars  without  having  a 
man  standing  on  the  foremost  car  to  look  out,  to  give  warnings 
to  the  engineer  and  to  the  endangered  traveler,  and  to  apply  .the 
brake,  is  so  obvious  as  not  to  require  discussion."    Thomp.  Neg. 
«  1571.    In  Bowles  v,  Chesapeake  &  Ohio  Ry.  Co.,  61  W.  Va.  272, 
57  S.  E.  131,  a  headnote  is  as  follows:   "It  is  negligence  per  se 
to  back  a  train  on  a  dark  night  over  a  public  railroad  crossing 
without  warning,  by  blowing  a  whistle  or  ringing  a  bell  or  guard 
or  light  on  the  advancing  reversed  car.    The  company  must  adopt 
some  means  to  warn  travelers  of  danger,  such  means  as  will  be 
equally  efficient  as  the  bell  or  whistle  warning  in  the  case  of  an 
advancing  unreversed  train/'    In  Union  Pacific  Railroad  Company 
V.  Connolly,  77  Neb!  254,*  269,  109  N.  W.  368,  374,  the  defend- 
ant in  error  having  recovered  $27,500  as  damages  for  the  loss  of 
his  feet,  which  were  severed  by  the  backing  at  night  of  an  en- 
gine and  four  or  six  cars  over  him  at  a  crossing,  the  judgment 
was  affirmed  on  appeal,  the  court  saying :    "That  the  rear  car  of 
that  portion  of  the  train  displayed  no  lights,  and  that  no  person 
was  stationed  thereon,  or  at  the  crossing,  to  give  warning  of  its 
approach  to  the  crossing,  are  facts  conclusively  established  by 
the  evidence  and  practically  conceded.    The  accident  occurred  in 
a  populous  community  and  within  the  limits  of  a  considerable 
city.     It  occurred  in  the  nighttime,  and  at  a  crossing  in  common 
use  at  all  hours,  and  where,  as  we  have  seen,  the  defendant  com- 
pany was  charged  with  the  duty  of  exercising  reasonable  care  to 
avoid  injury  to  those  crossing  its  tracks.     It  is  true,  it  seems  to 
be  conceded  that  the  bell  was  rung  and  the  whistle  sounded  to 
give  warning  that  the  train  was  moving.    But  the  mere  fact  that 
the  statute  requiring  such  warnings  was  complied  with  does  not 
of  itself  show  that  the  defendant  had  discharged  its  full  duty  to 
those  using  the  crossing.    It  was  bound  to  use  reasonable  care  not 
to  endanger  those  who  might  be  lawfully  upon  its  tracks  at  the 
crossing,  and  whether,  in  view  of  the  time,  place,  and  circum- 
stances, precautions  in  addition  to  those  prescribed  by  the  statute 
were  required,  was  a  question  for  the  jury.  *  *  *  The  crossing  was 
in  common  use  day  and  night.     It  was  across  tracks  in  constant 
use,  and  in  a  populous  and  busy  community.  The  due  care  required 
more  than  ringing  the  bell  and  sounding  the  whistle  to  give  warn- 
ing of  a  freight  train  backing  toward  and  over  such  crossing  in 
the  nighttime  is  certainly  not  an  unreasonable  inference  in  view 
of  all  the  facts  and  circumstances." 

In  the  case  at  bar  if,  in  the  darkness,  the  light  of  the  locomotive 
had  been  directed  towards  the  plaintiff  and  no  intervening  object 
had  obscured  its  gleams,  the  ringing  of  the  bell,  whether  or  not 
she  heard  it,  might  possibly  have  afforded  such  warning  of  the 
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contemplated  movement  of  the  engine  as  the  necessity  demanded, 
for  the  illumination  should  have  been  sufficient  to  attract  her  at- 
tention, if  she  had  given  any  heed  thereto.  When,  however,  the 
locomotive  was  headed  from  her,  and,  as  she  claims,  not  coupled 
to  the  furniture  car  which  intervened,  and  there  was  no  light  or 
switchman  thereon  to  warn  her  in  the  darkness  that  the  car  was  to 
bcT  backed,  it  was  essential  that  she  should  have  heard  the  bell, 
if  it  was  rung,  in  order  to  charge  her  with  contributory  negligence 
in  risking  her  life  by  attempting  to  cross  the  track.  The  instruc- 
tion requested  does  not  place  the  plaintiff's  alleged  contributory 
negligence  on  her  hearing  the  bell  rung,  but  upon  the  mere  ring- 
ing thereof.  The  language  suggested  to  the  court  was  not,  in 
our  opinion,  sufficient,  under  all  the  circumstances  involved,  and 
though  the  defendant  was  entitled  to  have  its  theory  of  the  case 
submitted  to  the  jury,  the  requested  instruction  was  too  restricted. 

No  issue  is  made  by  the  pleadings  as  to  the  want  of  either  nat- 
ural or  artificial  light,  but  as  the  testimony  tends  to  show  that  at 
the  time  of  the  injury  the  place  where  it  occurred  was  dark,  the 
court  properly  kept  in  mind  that  fact,  as  a  condition  from  which 
the  jury  might  deduce  the  plaintiff's  contributory  negligence,  only 
in  case  they  found  she  heard  the  ringing  of  the  bell  before  she 
attempted  to  cross  the  railroad  track.  If  the  darkness  had  been 
called  to  the  attention  of  the  jury  in  any  part  of  the  charge,  so 
that  a  finding  thereon  had  been  requested,  the  statement  thereof, 
though  hypothetically  made,  would  probably  have  been  erroneous, 
because  it  was  not  predicated  on  any  fact  maintained  by  either 
of  the  parties  and  controverted  by  the  other.  Woodward  v.  Ore- 
gon R.  &  N.  Co.,  18  Or.  289,  22  Pa.  1076;  Buchtel  v.  Evans,  21 
Or.  309,  28  Pa.  67 ;  Coos  Bay  R.  R.  Co.  v.  Siglin,  26  Or.  387,  38 
Pa.  192. 

The  darkness  has  been  adverted  to  by  way  of  argument  and  to 
explain  that  as  no  light  on  the  engine  or  employee's  lantern  was 
visible  to  the  plaintiff,  when  she  attempted  to  cross  the  track,  it 
was  necessary  that  she  should  have  heard  the  ringing  of  the  bell. 
As  the  requested  instruction  was  faulty  in  not  specifying  that 
fact,  no  error  was  committed  in  refusing  to  give  it. 

It  follows  from  these  considerations  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered. 
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Vaden  v.  North  Carolina  R.  Co. 
(Supreme  Court  of  North  Carolina,  May  21,  1909.) 

[64  S.  E.  Rep.  762.] 

Railroads — Injuries  to  Person  on  Track — ^Actions — Evidence— Ad- 
missibility.— In  an  action  for  the  death  of  plaintiffs  intestate,  who 
was  struck  by  a  car  shunted  onto  a  switch  track,  evidence  that  there 
was  much  passing  by  school  children,  factory  hands,  and  citizens 
generally  along  the  street  near  which  the  accident  occurred,  and  in 
the  vicinity  thereof,  was  properly  admitted,  as  it  tended  to  show  a 
condition  that  should  have  put  the  railroad  company  on  notice  as  to 
the  necessity  for  caution. 

Railroacte— Injuries  to  Persons  on  Track — Fljring  Switch.* — ^To 
make  a  "flying  switch"  on  a  railroad  track  across  or  along  a  street  of 
a  populous  town  is  negligence  per  se. 

Appeal  from  Superior  Court,  Guilford  County ;  Long,  Judge. 

Action  by  Chas.  E.  Vaden,  administrator,  against  the  North 
Carolina  Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    No  error. 

Wilson  &  Ferguson,  for  appellant. 

W.  P.  Bynum,  Jr.,  and  R.  C,  Strudwick,  for  appellee. 

Brown^  J.  The  defendant  in  apt  time  entered  a  motion  to 
nonsuit,  which  the  court  overruled,  and  defendant  excepted. 

The  undisputed  evidence  tends  to  prove  that  the  intestate,  a 
boy  13  years  of  age,  was  struck  and  killed  on  defendant's  tracks 
by  a  car  which  had  been  shunted  onto  the  switch  track,  and  was 
moving  quite  rapidly  towards  Tomlinson  street  crossing.  The 
car  had  no  brakeman  on  it,  and  had  been  "kicked"  onto  the  track 
W  the  engine,  thereby  making  what  is  called  a  "flying  switch." 
The  switch  tracks  were  located  in  a  populous  part  of  the  city  of 
High  Point,  and  the  intestate  was  killed  immediately  in  front  of 
Tomlinson's  factory,  where  he  worked.  The  evidence  for  plain- 
tiff tends  to  prove  that  he  was  killed  about  30  feet  from  where 
Tomlinson  street  crosses  the  tracks.  The  evidence  for  defendant 
locates  him  further  from  the  crossing.  All  the  evidence  shows 
that  these  switch  tracks  were  situated  in  a  populous  part  of  the 
city,  and  adjacent  to,  and  close  by,  factories  where  many  persons 
of  all  ages  were  employed.  At  the  time  the  intestate  was  killed, 
the  factory  had  just  closed  for  the  day,  and  the  employees  were 
filling  the  streets  and  crossings.  The  court  permitted  evidence  to 
the  effect  that  there  is  much  passing  by  school  children,  factory 
hands,  and  citizens  generally  along  Tomlinson  street,  and  in  the 

♦See  foot-note  of  preceding  case. 


408        Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Vaden  v.  North  Carolina  R.  Co 

vicinity  of  the  accident,  to  which  defendant  excepted.  We  see 
no  objection  to  this  evidence.  It  tended  to  establish  conditions 
that  should  have  put  the  defendant  on  notice  as  to  the  necessity 
for  caution  in  moving  its  cars  at  this  point.  Railroad  v.  Smith, 
93  Ky.  449,  20  S.  W.  392,  18  L.  R.  A.  66.  This  case  presents 
none  of  the  features  of  Bailey's  Case  (N.  C.)  62  S.  E.  912.  The 
intestate  in  that  case  had  wrongfully  entered  the  switching  yards, 
and  climbed  on  the  tender  of  an  engine,  and  was  killed  in  a  col- 
lision. Making  "flying  switches"  on  the  railway  tracks  and  sid- 
ings running  across  and  along  .the  streets  of  populous  towns  is 
per  se  gross  negligence,  and  has  been  so  disclosed  by  all  courts  in 
this  country,  and  by  text-writers  generally.  It  is  stated  in  one  of 
the  best  known  text-books  that  the  use  of  a  running  switch  in 
a  highway,  in  the  midst  of  a  populous  town  or  village,  is  of  itself 
*'an  act  of  gross  and  criminal  negligence  on  the  part  of  the 
company."  Sherman  &  Red.  Neg.  (3d  Ed.)  §  466;  Wilson  r. 
Railroad,  142  N.  C.  333,  55  S.  E.  257;  Allen  v.  Railroad,  145  N. 
C.  214,  58  S.  E.  1081 ;  Bradley  v.  Railroad,  126  N.  C.  742,  36  S. 
E.  181.  In  the  voluminous  notes  to  Railroad  v.  Smith,  18  L.  R- 
A.  66,  cited  above,  will  be  found  innumerable  cases  selected  from 
many  courts  of  last  resort,  condemning  the  practice  of  making 
flying  switches  along  the  streets  of  towns  and  cities,  and  pro- 
nouncing such  practice  per  se  negligence. 

Upon  the  issue  of  contributory  negligence  upon  the  part  of  a 
child  13  years  of  age  we  think  his  honor's  instructions  are  clearly 
in  line  with  what  we  have  laid  down  at  this  term  in  Baker  v.  Rail- 
road, 64  S.  E.  506,  and  that  in  all  respects  he  followed  well-settled 
precedents. 

We  have  examined  all  the  exceptions,  and  think  it  would  be  of 
no  value  to  discuss  them  seriatim.  It  would  be  traveling  over 
ground  that  has  been  much  traveled  before. 

We  find  in  the  record  no  reversible  error. 

No  error. 
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Mobile^  J.  &  K.  C.  R.  Co.  v.  Kea. 

(Supreme  Court  of  Mississippi,  Dec.  13,  1909.) 

[50  So.  Rep.  628.] 

Railroads — Injuries  to  Animals — Actions — Burden  of  Proof — Negli- 
l^ence — ^Application  of  Statute. — In  an  action  against  a  railroad  com- 
pany for  injury  to  a  horse  by  becoming  frightened  at  a  train  and  run- 
ning away,  causing  its  injuries,  the  burden  was  upon  plaintiff  to  estab- 
lish liability  by  a  preponderance  of  the  evidence;  Code  1906,  §  1985, 
making  proof  of  injury  inflicted  by  the  running  of  a  locomotive  prima 
facie  evidence  of  want  of  reasonable  care  by  the  railroad,  not  applying. 

Appeal  from  Circuit  Court,  Neshoba  County ;  J.  R.  Byrd,  Judge. 

Action  by  J.  J.  Kea  against  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed  and  remanded. 

Flowers,  Fletcher  &  Whitfield,  for  appellant. 
Byrd,  Wilson  &  Richardson,  for  appellee. 

Smith^  J.  From  a  judgment  in  the  court  below,  awarding  ap- 
pellee damages  for  an  injury  to  his  mare,  this  appeal  is  taken.  It 
will  not  be  necessary  to  state  the  facts  in  this  case ;  but  it  will  be 
sufficient  to  say  that  this  mare  was  not  struck  by  the  train,  or  in- 
jured by  the  runoing  thereof,  but  became  frightened  thereat,  and 
ran  along  the  side  of  the  track  for  some  distance,  then  upon  and 
down  the  track  ahead  of  the  train,  and  into  a  trestle,  thereby  sus- 
taining her  injuries. 

The  court,  at  the  request  of  appellee,  instructed  the  jury,  under 
section  1985  of  the  Code  of  1906,  that  proof  of  injury  by  the 
running  of  the  locomotive  or  cars  of  the  company  was  prima  facie 
evidence  of  the  want  of  reasonable  skill  and  care  on  the  part  of 
the  servants  of  the  company,  etc.  The  court  also  refused  the 
following  instruction,  requested  by  appellant:  "The  court  in- 
structs the  jury  that  the  burden  of  proof  in  this  case  is  upon  the 
plaintiff  to  establish  liability  upon  defendant  company  by  a  pre- 
ponderance of  the  evidence,  and  unless  such  liability  has  been  so 
shown  they  will  find  a  verdict  for  the  defendant." 

The  court  was  in  error  in  both  instances.  Section  1985  of  the 
Code  has  no  application  to  this  case,  as  the  mare  was  not  struck 
or  injured  by  the  running  of  the  train.  Lowe  z\  A.  &  V.  R.  R.  Co., 
81  Miss.  9,  32  South.  907. 

Judge  Mayes  concurs  in  the  reversal,  but  is  of  the  opinion 
that  the  facts  show  no  liability  on  the  part  of  the  railroad  com- 
pany. 

Reversed  and  remanded. 
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Florida  Ry.  Co.  v.  Sturkey. 

(Supreme  Court  of  Florida,  Division  B.,  Dec.  15,  1908.     Headnotes 

Filed  Jan.  25,  1909.) 

[48  So.  Rep.  34.] 

Trial — Instructions. — A  party  has  no  right  to  complain  of  a  portion 
of  the  charge  of  the  court  upon  a  particular  feature  of  the  case,  when 
the  charge  taken  as  a  whole  is  more  liberal  to  him  than  the  evidence 
warrants. 

Negligence — RailroadB — Injury  to  Person  on  Track — ^"Negligcncc-'^ 
— ^"Negligence"  is  the  failure  to  observe  for  the  protection  of  an- 
other's interests  such  care,  precaution,  and  vigilance  as  the  circum- 
stances justly  demand,  and,  while  railroad  trainmen  are  not  usually 
bound  to  foresee  or  watch  for  the  wrongful  presence  of  any  person 
upon  the  track,  yet,  if  experience  has  shown  that  at  certain  points 
persons  are  constantly  thus  entering  upon  the  track,  and  it  appears 
that  the  company  has  acquiesced  in  the  use  thus  made  of  the  tracks 
such  persons,  if  injured  as  the  proximate  result  of  the  trainmen's 
failure  to  use  ordinary  care  to  keep  watch  for  them,  may  recover 
damages,  if  the  trainmen  could  have  seen  them  without  difficulty  had 
they  kept  a  reasonable  watch  or  lookout,  even  though  in  fact  they 
did  not  see  them.  Especially  is  this  doctrine  applicable  to  a  backing 
train. 

Damages — Personal  Injuries — ^Verdict — In  this  case  we  see  no  rea- 
son for  disturbing  the  verdict,  as  the  jury  evidently  apportioned  the 
damages  in  proportion  to  what  they  found  to  be  the  negligence  of 
the  respective  parties  as  the  statute  authorizes  to  be  done. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Suwannee  County ;  Bascom  H.  Palmer, 
Judge. 

Action  by  D.  B.  Sturkey  against  the  Florida  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Carter  &  McCollum,  for  plaintiff  in  error. 
Humphreys  &  Harrell,  for  defendant  in  error. 

HocKER,  J.  In  August,  1907,  D.  B.  Sturkey  brought  an  action 
in  tort  against  the  Florida  Railway  Company  in  the  circuit  court 
of  Suwannee  county  for  damages  on  account  of  personal  injuries 
sustained  by  him  in  consequence  of  being  struck  and  knocked  off 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  licensees  and  trespassers  on  tracks  before  their 
presence  is  discovered,  see  third  foot-note  of  Rutherford  v.  Iowa 
Cent.  Ry.  Co.  (Iowa),  32  R.  R.  R.  647,  55  Am.  &  Eng.  R.  Cas.,  N.  Sl» 
647. 
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the  track  of  said  railway  at  Porter's  Station,  in  said  county, 
whereby  he  was  severely  injured,  bruised,  and  wounded,  from 
which  injuries  he  was  more  or  less  permanently  disabled,  so  as  not 
to  be  able  to  follow  his  usual  vocation  of  a  silversmith.  It  is  al- 
leged and  proven  that  there  was  a  sawmill  located  at  the  said  sta- 
tion on  the  line  of  said  road  and  close  to  the  track  which  employed 
a  large  number  of  hands.  It  is  also  shown  that  this  track  had 
been  used  considerably  by  pedestrians.  There  was  a  commissary 
or  store  on  the  opposite  side  of  the  track  from  the  mill,  and  a  little 
north  of  it,  and  a  crossing  over  the  railroad  track  about  850  feet 
south  of  the  commissary  and  also  south  of  the  mill.  Mr.  Bailey's 
house,  at  which  Mr.  Sturkey  had  been  living  for  some  months, 
was  southwest  of  the  crossing,  and  not  very  far  from  it,  on  the 
same  side  of  the  railway  track  as  the  commissary.  Mr.  Sturkey 
was  about  60  years  old  and  afflicted  with  rheumatism.  There  was 
a  switch  and  side  track  for  the  use  of  the  mill  directly  in  front  of 
it,  and  a  water  tank  on  the  main  line  just  south  of  the  switch,  and 
in  front  of  the  mill.  Mr.  Roy  Helton  owned  the  mill  at  Porter's 
Station.  He  got  logs  for  his  mill  by  means  of  log  trains.  There 
were  three  or  four  log  trains  a  day.  The  log  train  carried  two  car 
loads  of  logs  a  day  to  Mr.  Porter  at  Live  Oak.  The  traii\  that 
struck  and  injured  Mr.  Sturkey  was  headed  for  Live  Oak,  and, 
before  leaving  for  Live  Oak,  it  backed  down  to  the  water  tank  for 
water.  In  backing  down  to  the  tank  about  4  o'clock  in  the  evening 
of  the  31st  of  December,  1906,  the  log  train  struck  Mr.  Sturkey 
and  injured  him.  Mr.  Sturkey  had  been  to  the  commissary  for 
some  baking  powder  for  Mrs.  Bailey,  and  in  returning  came  down 
the  railway  track.  There  was  a  dirt  road  direct  from  the  commis- 
sary to  Mr.  Bailey's  house,  but  it  was  a  sandy  road,  and  many 
persons  used  the  track.  Mr.  Sturkey  had  been-  advised  by  his 
friend  Mr.  Bailey  not  to  walk  on  the  track. 

It  was  alleged  in  the  declaration,  and  proven,  that  there  was  no 
watchman  or  lookout  on  the  train  that  in  backing  down  to  the 
tank  struck  Mr.  Sturkey.  The  engine  was  in  charge  of  a  fireman 
who  says  he  blew  the  whistle  and  rang  the  bell  when  he  started  to 
back  down  to  the  tank.  He  says  he  saw  Mr.  Sturkey  step  off  the 
left  side  of  the  track,  but  the  cars  were  piled  up  so  high  he  could 
not  see  him  afterwards,  and  did  not  know  he  was  on  the  track. 
He  could  have  stopped  the  train  in  10  feet  by  putting  on  the  lever. 
Mr.  Sturkey  was  walking  down  this  track,  and,  while  he  heard 
the  grating  of  the  wheels  on  the  track,  did  not  hear  the  whistle  or 
bell,  although  he  says  his  hearing  was  good.  There  was  prool 
that  the  fireman  in  charge  of  the  engine  and  train  was  not  very 
careful  in  blowing  the  whistle  and  ringing  the  bell. 

The  plaintiff  proved  he  was  badly  injured,  whereby  he  lost  the 
use  of  his  right  arm,  and  could  not  follow  his  usual  vocation,  and 
and  that  he  had  incurred  medical  bills  and  had  suffered  severely 
from  the  injury. 
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Plaintiff  claimed  $10,000  damages,  and  the  jury  returned  a  ver- 
dict for  $500,  for  which  judgment  was  entered.  The  case  is  here 
for  review  on  writ  of  error. 

The  first  assignment  of  error  questions  the  following  portion  of 
the  court's  charge  to  the  jury:  **Or  if  you  find  from  the  evidence 
that  plaintiff  was  at  the  time  of  his  injury  carelessly  and  negli- 
gently on  said  track,  or  roadbed  of  defendant,  without  the 
knowledge,  permission,  or  consent  of  the  defendant,  and  was  not 
then  and  there  traveling  along  or  over  any  public  crossing  or  way, 
nor  over  and  along  any  private  crossing  or  way  established  or 
used  with  the  knowledge  or  by  the  permission  of  the  defendant, 
and  that  the  defendant  at  the  time  of  said  alleged  injury  had  no 
manner  of  knowledge  or  notice  of  the  presence  of  the  plaintiff 
upon  its  roadbed  or  track,  then  the  plaintiff  was  a  trespasser  on 
said  railroad  track,  and  you  should  find  for  the  defendant." 

The  court,  at  the  instance  of  the  defendant,  instructed  the  jury 
that  "the  law  does  not  require  a  railroad  company  to  keep  a  look- 
out for  trespassers ;  and,  if  you  believe  from  the  evidence  that  the 
plaintiff  at  the  time  and  place  of  the  injury  was  a  trespasser,  then 
the  defendant  owed  him  no  duty,  except  that  it  should  not  be 
guilty  of  any  active  negligence  contributing  to  the  injury,  after 
discovering  his  peril." 

Under  the  pleadings  and  proofs  in  this  case,  we  think  that  the 
foregoing  portion  of  the  charge  excepted  to,  as  well  as  the  instruc- 
tion given,  were  more  liberal  to  the  defendant  than  it  was  entitled 
to  receive.  There  were  40  or  50  mill  liands  who  walked  from 
their  work  on  this  track.  Mr.  Sturkey  was  injured  50  or  60  feet 
from  the  crossing.  Mr.  Sturkey  says  he  often  saw  people  travel 
on  the  track.  He  was  injured  about  40  yards  from  where  people 
get  on  and  off  the  train.  A  good  many  families  lived  around  the 
station.  Mr.  Cross,  a  witness  for  the  defendant,  testified  that  the 
mill  hands  used  the  track  where  Mr.  Sturkey  was  hurt,  and  he  had 
"seen  the  public  walk  the  track  there  occasionally."  Mr.  Bailey 
testified  that  he  was  an  examined  engineer.  He  seems  to  have 
worked  on  the  main  line  of  the  railway.  He  says  that  he  was 
familiar  with  the  rules  and  regulations  governing  the  operations 
of  trains,  and  that,  under  such  rules,  some  one  is  required  to  be  on 
the  rear  end  of  the  train  to  keep  watch  out  when  the  train  is  back- 
ing, and  that  this  applies  to  all  trains. 

Under  these  circumstances,  it  seems  to  us  that  the  principle  laid 
laid  down  in  the  case  of  Florida  Cent.  &  P.  R.  Co.  v.  Fox^^'orth, 
41  Fla.  1,  text  67,  25  South.  338,  79  Am.  St.  Rep.  149,  applies.  In 
that  case  it  is  held  that  the  duties  of  a  railroad  company  with  re- 
spect to  care  in  operating  its  trains  are  dictated  and  measured  by 
the  exigencies  of  the  occasion,  or  in  the  light  of  the  conditions  of 
things  at  the  place  where,  and  the  time  when,  an  accident  happens. 

In  the  case  of  Jacksonville  Street  Railway  Company  v.  Chap- 
pell,  21  Fla.  175,  this  court  held  that  negligence  is  the  failure  to 
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observe  for  the  protection  of  another's  interests  such  care,  precau- 
tion, and  vigilance  as  the  circumstances  justly  demand.  In  the 
former  case  the  court  held  that  "in  railway  operation  the  danger- 
ous practice  of  ^kicking  cars'  or  making  flying  switches  in  populous 
localities  and  near  public  crossings  imposes  upon  the  company  a 
duty  to  station  a  lookout  upon  the  rear  of  the  cars,  the  equivalent 
of  which  is  not  accomplished  by  ringing  the  bell." 

It  is  said  in  2  Shearman  and  Redfield  on  the  Law  of  Negligence 
(5th  Ed.)  §  471,  that  in  running  trains  backwards  a  watchman 
must  be  put  upon  the  rear  car  to  look  out  for  and  warn  travelers 
when  approaching  a  crossing.  See  cases  cited  in  Note  3.  In  sec- 
tion 484.  Id.,  it  is  said :  **While  trainmen  are  not  usually  bound 
to  foresee  or  watch  for  the  wrongful  presence  of  any  person  upon 
the  track,  *  *  *  nor  to  foresee  the  wrongful  entry  of  persons 
upon  the  cars,  yet,  if  experience  has  shown  that  at  certain  points 
persons  are  constantly  thus  entering  upon  the  track  or  cars,  such 
persons,  if  injured  as  the  proximate  result  of  the  trainmen's  fail- 
ure to  use  ordinary  care  to  keep  watch  for  them,  may  recover 
damages,  if  the  trainmen  could  have  seen  them  without  difficulty, 
had  they  kept  a  reasonable  watch,  even  though,  in  fact,  they  did 
not  see  them.  Especially  should  this  rule  be  applied  where  the 
railroad  company  has  acquiesced  in  the  use  thus  made  of  its  prop- 
crty.'l 

It  is  very  probable  that  in  the  instant  case,  if  there  had  been  a 
lookout  or  watchman  on  the  backing  train  or  in  advance  of  it,  as 
it  was  backing,  that  the  plaintiff  would  have  been  warned  off  the 
track,  and  would  not  have  been  injured.  Under  these  circum- 
stances, we  think  it  was  a  question  for  the  jury  to  determine 
whether  the  railroad  was  negligent  in  not  having  such  a  lookout. 
Therefore  we  think  the  defendant  has  nothing  to  complain  of  in 
the  portion  of  the  charge  objected  to.  As  before  remarked,  the 
charge  was  more  favorable  to  the  defendant  company  than  it  was 
entitled  to  under  our  law. 

The  only  other  assignment  questions  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict.  It  is  very  evident  that  the  jury 
thought  both  the  plaintiff  and  defendant  were  at  fault  and  that 
they  apportioned  the  damages  as  they  were  authorized  to  do  by 
the  statute,  which  was  given  them  in  charge  by  the  court. 

We  think  there  was  evidence  to  sustain  the  verdict. 

The  judgment  of  the  circuit  court  is  affirmed. 

Taylor  and  Parkhill,  JJ.,  concur. 

Shackleford,  C.  J.,  and  Cockrell  and  Whitfield,  JJ.,  con- 
cur in  the  opinion. 
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(Court  of  Appeals  of  Maryland,  Jan.  13,  1909.) 
[71    AtL    Rep.   986.] 

• 

Carriers — "Passengers.'** — One  who,  for  the  purpose  of  waiting 
for  a  train  on  which  he  is  to  take  passage,  enters  the  waiting  room 
of  the  carrier,  is  a  passenger. 

Carriers — Assault  of  Passenger  by  Carrier's  Employee — Dedara- 
tion.t — A  count  of  a  declaration  showing  that  plaintiff,  a  passenger 
of  defendant,  while  in  its  waiting  room,  was  assaulted  by  an  em- 
ployee of  defendant  in  charge  of  the  waiting  room,  shows,  as  is  nec- 
essary, that  the  wrong  was  done  by  the  carrier's  servant  while  act- 
ing within  the  scope  of  his  duties. 

Carriers — Assault  of  Passenger  by  Carrier's  Employee — Declara- 
tion.t — The  count  of  a  declaration  seeking  to  make  defendant  car- 
rier liable  from  the  mere  fact  that  plaintiff,  while  a  passenger  of 
defendant,  was  assaulted,  arrested,  and  imprisoned  "by  an  officer 
or  agent  of  said  defendant  and  in  its  employ,"  is  insufficient  in  not 
showing  the  employee  was  acting  in  the  scope  of  his  duties. 

Damages — Punitive  Damages — Grounds.} — That  an  unlawful  act 
was  done  deliberately  and  with  unnecessary  violence  is  not  enough 
to  authorize  punitive  damages,  but  the  act  must  have  been  done  with 
evil  motive  or  intention. 

Damages — Punitive  Damages — Evidence. — Had  there  been  a  count 
properly  charging  defendant  with  liability  for  the  false  arrest  and 
imprisonment  of  plaintiff  by  B.,  an  employee  of  defendant,  evidence 
of  the  treatment  received  by  plaintiff  in  the  lockup,  and  his  suffering 
from  being  put  in  a  cold,  wet,  and  uncomfortable  cell,  would  have 
been  admissible,  certainly  on  the  question  of  punitive  damages,  B. 
having  been  in  control  of  the  jail  and  known  its  condition  when  he 
placed  plaintiff  in  the  cell. 

Appeal  and  Error — Harmless  Elrror — Admission  of  Evidence.— <« 
Though  it  was  subsequently,  and  by  other  means,  proved  that  B. 
had  arrested  other  people  and  placed  them  in  the  lockup,  defendant 

♦For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son may  be  a  passenger  before  he  boards  a  train  pr  street  car,  see 
first  foot-note  of  Payne  v.  Springfield  St.  Ry.  Co.  (Mass.),  33  R.  R. 
R.  186,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  186;  first  head-note  of  Keifner 
V.  Pittsburgh,  etc.,  Ry.  Co.  (Pa.),  32  R.  R.  R.  220,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  220. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  a  railroad  company  for  assaults  on  its  passengers  committed  by 
its  employees,  see  last  foot-note  of  Texas  &  P.  Ry.  Co.  v,  Diefenbach 
(C.  C.  A.),  33  R.  R.  R.  213,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  213. 

tSee  first  foot-note  of  Cincinnati,  etc.,  p.y.  Co.  v.  Strosnider,  33 
R.  R.  R.  235,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  235  (passenger  cars); 
first  foot-note  of  Louisville  &  N.  R.  Co.  (Ky.),  32  R.  R.  R.  610,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  610. 
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had  a  right  to  stand  on  his  exception  to  admission  of  the  testimony 
of   M.   that  B.  had  made   other   arrests   during  his   employment  by 

defendant  and  prior  to  his  arrest  of  plaintiff,  which  had  no  tendency 
to  prove  the  fact,  sought  to  be  established  thereby,  that  B.  was  act- 
ing within  the  scope  of  his  duties  as  employee  of  defendant  when 
he  arrested  plaintiff;  this  not  falling  within  the  rule  that  there  will 
be  no  reversal,  because  clearly  there  was  no  injury,  where  compe- 
tent evidence,  after  being  excluded,  was  admitted. 

Carriers — Injury  to  Passenger  by  Employee — Capacity  in  Which 
employee  Was  Acting — Evidence. — The  question  of  the  jury  being 
in  what  capacity  B.  was  acting  when  he  assaulted  a  passenger, 
whether  as  a  servant  of  defendant  or  as  a  peace  officer,  under  what 
he  regarded  as  a  valid  appointment  and  qualification,  testimony  to 
show  that  B.  was  a  public  officer,  the  validity  of  the  appointment  be- 
ing entirely  collateral,  should  not  have  been  stricken  out. 

Trial — Instructions. — Defendant  having  gotten  the  full  benefit  of 
all  the  defenses  to  which  it  was  entitled  under  its  granted  prayers, 

refusal  of  its  other  prayers  was  not  error. 

« 

Appeal  from  Circuit  Court,  Kent  County ;  Wm.  H.  Adkins  and 
Philemon  B.  Hopper,  Judges. 

Action  by  Henry  M.  Green  against  the  Philadelphia,  Baltimore 
&  Washington  Railroad  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed,  and  new  trial  awarded. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pearce,  Schmucker, 
Burke,  Worthington,  and  Heijry,  JJ. 

Marion  De  K,  Smith,  for  appellant. 
Omar  D.  Crothers,  for  appellee. 

Burke,  J.  This  is  an  action  for  assault  and  battery  and  false 
arrest  and  imprisonment,  brought  by  Henry  M.  Green  against  the 
Philadelphia,  Baltimore  &  Washington  Railroad  Company.  The 
suit  was  instituted  in  the  circuit  court  for  Cecil  county,  and  was 
removed  to  the  circuit  court  for  Kent  county.  It  was  tried  in 
that  court  upon  a  declaration  which  contained  two  counts.  The 
first  count  charged  that  the  defendant  is  a  corporation  owning  and 
operating  a  railroad  for  the  carriage  of  passengers  for  hire  be- 
tween certam  points  in  this  state,  and,  for  the  accommodation  of 
persons  intending  to  become  passengers  on  its  road,  it  had  pro- 
vided a  waiting  room  near  its  tracks  in  the  city  of  Havre  De 
Grace;  that  the  plaintiff  entered  said  waiting  room  on  the  5th  of 
March,  1907,  for  the  purpose  of  taking  passage  on  one  of  the  de- 
fendant's trains,  and  that,  while  in  said  waiting  room  for  the  pur- 
pose aforesaid,  one  of  the  defendant's  agents,  officers,  or  employ- 
ees, then  and  there  in  charge  of  said  waiting  room,  then  and  there, 
with  force  and  arms,  did  violently  assault  and  unlawfully  and 
maliciously  did  cast  and  throw  the  plaintiff  upon  the  floor  of  said 
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waiting  room,  and  did  then  and  there  beat,  wound,  and  ill  treat 
the  plaintiff,  etc.  The  other  count,  which  is  called  in  the  record 
an  "additional  count,"  and  which  will  be  so  designated  in  this 
opinion,  after  setting  forth  introductory  averments  similar  to 
those  stated  in  the  first  count,  charged  that  while  the  plaintiff  was 
in  the  waiting  room  of  the  defendant  on  the  night  of  March  5, 
1907,  for  the  purpose  of  taking  passage  on  one  of  the  defendant's 
trains  to  Elkton,  Md.,  "an  officer  or  agent  of  the  said  defendant, 
and  in  its  employ,  violently  assauUed  the  plaintiff,  and  falsely  ar- 
rested and  imprisoned  the  plaintiff  in  the  jail  of  the  city  of  Havre 
De  Grace  aforesaid,  in  consequence  whereof  the  said  plaintiff  suf- 
fered great  distress  of  mind  and  severe  bodily  harm  and  injury^ 
and  his  reputation  in  the  community  where  he  lives  has  been 
greatly  injured  thereby/'  The  defendant  demurred  to  each  of 
these  counts.  The  court  overruled  the  demurrers,  and  issue  was 
joined  upon  the  defendant's  plea  of  not  guilty,  and  the  case  pro- 
ceeded to  trial,  which  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $1,000.  The  defendant  has  brought  this 
appeal. 

The  record  contains  four  bills  of  exception  reserved  by  the  de- 
fendant during  the  course  of  the  trial  Two  of  these  relate  ta 
the  admission  of  evidence,  one  to  the  action  of  the  court  in  strik- 
ing out  certain  testimony,  and  one  to  the  ruling  of  the  court  upon 
the  prayers  and  certain  special  exceptions  submitted  at  the  close 
of  the  whole  testimony.  The  record  contains  more  than  500  pages 
of  testimony,  and  upon  the  vital  questions  of  fact  involved  is  very 
conflicting.  We  are  not  required  to  enter  upon  a  minute  examina- 
tion and  analysis  of  this  irreconcilable  testimony  for  the  purpose 
of  discovering  the  real  facts  of  the  occurrence  to  which  it  relates, 
or  of  deciding  upon  which  side  is  found  the  preponderance  of  the 
proof.  It  was  exclusively  within  the  province  of  the  jury  to  de- 
termine these  questions.  It  is  sufficient,  in  order  to  disoose  of  the 
legal  questions  raised  on  the  record,  to  give  a  general  outline  of 
the  evidence  adduced  by  the  parties  to  sustain  their  respective 
contentions.  The  plaintiff  offered  evidence  tending  to  prove  the 
following  facts :  That  he  was  a  member  of  an  amateur  dramatic 
club,  composed  of  young  people  of  both  sexes  of  the  town  of  Elk- 
ton,  formed  for  the  purpose  of  giving  entertainments  to  raise 
funds  for  the  benefit  of  Washington  Camp  of  the  Patriotic  Order 
Sons  of  America ;  that  on  the  5th  of  March,  1907,  about  24  mem- 
bers of  this  club  went  from  Elkton  to  Havre  De  Grace  by  defend- 
ant's train,  and  gave  an  entertainment  at  night  in  the  opera  house 
at  that  place ;  that  after  the  close  of  the  exhibition  the  plaintiff^ 
with  other  members  of  the  company,  went  to  the  station  of  the 
defendant  about  10  o'clock  p.  m.  to  take  a  train  back  to  Elkton ; 
that  while  he  was  occupying  one  of  the  benches  in  defendant's 
waiting  room,  and  behaving  in  a  quiet  and  orderly  manner,  he 
observed  Milton   Baldwin,  an  officer  of  the  defendant,  approach 
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Earnest  Moore,  another  member  of  the  theatrical  troupe,  seize  him 
and  pull  him  from  the  bench  upon  which  he  was  sitting  in  the 
waiting  room,  throw  him  upon  the  floor,  and  place  his  knee  upon 
his  breast ;  that  he  stepped  over  to  Baldwin  and  asked  him  what 
Moore  had  done  and  what  he  was  going  to  do  with  him,  and  that 
Baldwin,  without  replying,  struck  him  over  the  shoulders  with  an 
officer's  club,  knocking  him  to  the  floor ;  that  he  got  up,  went  back 
to  his  seat,  and  sat  down ;  that  afterwards,  while  standing  in  the 
station  with  his  hands  in  his  pockets,  Baldwin  directed  Richard 
Kelley,  a  deputy  sheriff  of  Havre  De  Grace,  to  arrest  him ;  that 
Kelley  did  arrest  him  and  handcuff  him  to  Moore,  and  both  he 
and  Moore  were  taken  by  Baldwin  and  Kelley  to  the  jail  in  Havre 
De  Grace,  and  locked  up ;  that  Baldwin  had  the  key  to  the  lockup, 
and  personally  placed  plaintiff  and  Moore  in  the  cell ;  that  the  cell 
in  which  they  were  confined  was  cold,  wet,  and  uncomfortable, 
and  that  they  were  detained  therein  until  the  afternoon  of  March 
6th,  when  they  were  discharged ;  that  in  consequence  of  the  wet 
and  unfit  condition  of  the  cell  the  plaintiff  contracted  a  severe 
cold,  and  was  confined  in  his  house  for  several  days  in  charge  of 
a  physician.  The  evidence  offered  in  behalf  of  the  plaintiff 
tended  to  show  that  he  was  not  smoking  in  the  waiting  room,  and 
that  he  was  conducting  himself  in  a  proper  manner,  and  that  the 
treatment  to  which  he  was  subjected  by  Baldwin  was  utterly  un- 
warranted and  was  a  gross  outrage  upon  him.  The  evidence  on 
the  part  of  the  defendant  tended  to  show  that  while  the  members 
of  the  troupe  were  in  the  station  or  waiting  room  on  the  night 
mentioned,  waiting  for  a  late  train  to  take  them  back  to  Elkton, 
the  plaintiff  and  Earnest  Moore  began  smoking  cigarettes  in  the 
main  waiting  room ;  in  violation  of  the  rules  and  regulations  of  the 
railroad  company ;  that  these  rules  were  indicated  by  "No  Smok- 
ing" signs  hung'  upon  the  walls  of  the  room ;  that  the  plaintiff 
and  Moore  were  warned  by  Baldwin  not  to  smoke,  and  upon  the 
refusal  of  Moore  to  stop  smoking  Baldwin  attempted  to  eject  him 
from  the  room ;  that  Moore  assaulted  Baldwin  and  was  placed  un- 
der arrest ;  that  the  plaintiff  seized  Baldwin  by  the  shoulders  and 
got  upon  his  back  to  prevent  him  from  putting  Moore  out  of  the 
room,  and  for  the  assault  and  interference  Baldwin  caused  the 
arrest  of  the  plaintiff  and  placed  him  in  the  lockup,  where  he  re- 
mained until  the  next  day.  Baldwin  was  an  employee  of  the  de- 
fendant. He  had  formerly  had  charge  of  the  flower  gardens  along 
the  line  of  the  road  from  Philadelphia  to  Washington,  and  later 
was  put  in  charge  of  the  freighthouse  at  Havre  De  Grace.  A  few 
months  before  the  matters  complained  of  in  this  case  he  was  ap- 
pointed night  watchman  at  the  new  passenger  station  of  the  de- 
fendant at  Havre  De  Grace.  He  had  charge  of  the  grounds, 
station,  furnace,  and  baggage  at  night.  He  had  strict  orders  to 
stop  smoking  in  the  waiting  room,  and  it  was  his  duty  to  stop  any 
general  disorder  around  the  station.  Shortly  after  his  appoint- 
34  R  R  R— 27 
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ment  as  night  watchman  he  was  appointed  by  the  mayor  of  Havre 
De  Grace  as  a  special  officer  of  the  Pennsylvania  Railroad,  and 
qualified  as  such  before  a  justice  of  the  peace,  and  was  given  a 
certificate  of  his  appointment,  and  thereafter  acted  as  such  of- 
ficer under  that  appointment.  These  are  all  the  facts  that  need 
be  stated  to  enable  us  to  dispose  of  the  questions  presented  by  the 
appeal. 

Assuming  the  plaintiff's  evidence  to  be  true,  the  principal  ques- 
tion in  the  case  is  whether  the  defendant  is  liable  for  the  acts  of 
Baldwin  complained  of  in  the  declaration.  The  statement  of  the 
rules  of  law  upon  this  question  will  necessarily  determine  the  legal 
sufficiency  of  the  declaration.  By  the  undisputed  evidence  the 
plamtiff  was  a  passenger  of  the  defendant  at  the  time  the  alleged 
trespasses  were  committed.  He  had  entered  a  room  provided 
by  the  defendant  company  for  the  accommodation  of  passengers 
to  wait  for  a  train  to  take  him  to  his  home.  This,  under  all  the 
authorities,  establishes  the  relation  of  carrier  and  passenger.  The 
rule  is  well  settled  that  a  person  is  a  passenger  who  enters  upon 
the  depot  grounds  for  the  purpose  of  taking  passage  on  the  train 
of  the  carrier.  The  fare  does  not  have  to  be  paid,  nor  the  train 
entered ;  but  the  person  must  merely  enter  within  the  control  of 
the  carrier  at  the  depot  through  the  usual  channels  of  business, 
with  the  intention  of  becoming  a  passenger  by  either  paying  fare 
before  or  after  entering  the  train.  B.  &  O.  R.  R.  Co.  v.  Cham- 
bers, 81  Md.  384.  As  a  passenger  he  was  entitled  to  protection 
against  all  wrongs  done  by  the  employees  of  the  defendant,  and 
for  such  wrongs  done  by  them  whilst  they  were  engaged  in  and 
about  the  performance  of  their  prescribed  duties  the  master  would 
be  liable.  The  plaintiff  was  required  to  show,  as  a  condition  prec- 
edent to  his  right  to  recover,  first,  that  the  wrongs  sued  for  were 
done  by  an  agent  or  employee  of  the  defendant ;  secondly,  that  the 
employee  was  acting  at  the  time  within  the  scope  of  his  employ- 
ment. Without  legally  sufficient  evidence  tending  to  establish 
these  two  facts,  no  case  of  this  nature  should  be  submitted  to  the 
jury,  and,  when  submitted,  no  verdict  against  the  defendant  should 
be  rendered  unless  the  jury  are  satisfied  of  the  existence  of  these 
essential  facts.  These  principles  are  too  firmly  settled  by  the  de- 
cisions in  this  court  to  admit  of  dispute.  Carter  v.  Howe  Machine 
Company,  51  Md.  290;  Central  Railway  Company  v.  Peacock, 
69  Md.  263;  Deck  v,  B.  &  O.  R.  R.  Co.,  100  Md.  168;  B..  C.  & 
A.  Ry.  Co.  z'.  Twilley,  106  Md.  445 ;  Tolchester  Co.  v,  Schamagl, 
105  Md.  199;  B.,  C.  &  A.  Ry.  Co.  v,  Ennalls  (not  yet  officially 
reported)  69  Atl.  638.  It  has  become  a  common  practice  for  cer- 
tain corporations  to  have  some  of  their  employees  appointed  as 
special  officers  to  protect  their  property  and  to  maintain  order 
upon  trains  and  around  the  station.  In  such  cases  the  question 
as  to  the  capacity  in  which  the  servant  was  acting  at  the  time 
of  committing  the  wrong  sued  for  is  for  the  jury  to  decide.   We 
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said  in  Deck's  Case,  supra,  that  the  question  as  to  whether  the 
act  of  the  servant  complained  of  is  within  the  scope  of  his  duty 
while  acting  in  the  furtherance  of  his  master's  business  is  gen- 
erally to  be  determined  by  the  jury  as  a  matter  of  fact,  and  not 
by  the  court  as  a  matter  of  law. 

In  Scharnagl's  Case,  supra,  where  a  passenger  had  been  as- 
saulted, arrested,  and  imprisoned  by  a  servant  of  the  defendant 
company,  and  who  was  also  a  commissioned  officer  of  the  state, 
we  5aid,  in  discussing  the  liability  of  the  company  for  the  acts  of 
its  servant,  that,  "the  relation  of  passenger  and  carrier  being 
shown  to  exist  between  the  appellant  company  and  Joseph  Schar- 
nagl,  the  law  imposed  upon  the  carrier  a  primary  duty  to  protect 
him  during  the  existence  of  that  relation,  and,  if  he  were  un- 
justifiably assaulted  or  arrested  or  imprisoned  while  that  relation 
continued  by  the  servants  or  agents  of  the  carrier,  while  acting 
within  the  scope  of  their  duty,  the  carrier  would  be  liable." 

In  Central  Railway  Company  if.  Peacock,  supra,  it  is  said: 
"The  Supreme  Court  of  the  United  States,  in  New  Jersey  Steam- 
boat Company  v.  Brockett,  121  U.  S.  645,  decide  unequivocally 
that  the  carrier  of  passengers  must  protect  his  passengers  from 
the  violence  of  the  carrier's  employees,  as  also  from  that  of  other 
passengers;  but  there  is  nothing  in  the  decision  in  conflict  with 
the  doctrine  that,  to  render  it  liable,  the  employee  must  be  at  the 
time  acting  in  the  employment  of  the  railroad,  and  within  the  line 
of  his  duty,  and  the  decision  assumed  that  the  party  injured  is 
a  passenger  when  injured ;  for  that  was  the  fact  in  the  case." 

Tested  by  these  rule,  the  first  count  of  the  declaration  is  suffi- 
cient, as  it  shows  that  the  trespasses  were  committed  upon  a 
passenger  by  an  employee  in  charge  of  the  waiting  room  of  the 
defendant  company.  This,  under  the  authorities  cited,  sufficiently 
shows  that  the  wrongs  sued  for  were  done  by  a  servant  of  the  de- 
fendant acting  within  the  scope  of  his  duties.  The  demurrer  to 
that  count  was  properly  overruled. 

The  additional  count  is  clearly  bad.  It  seeks  to  make  the  com- 
pany liable  from  the  mere  fact  that  the  plaintiff  was  assaulted, 
arrested,  and  imprisoned  **by  an  officer  or  agent  of  said  defendant 
and  in  its  employ"  while  he  was  a  passenger.  This,  under  Pea- 
cock's Case,  supra,  and  other  cases,  is  not  sufficient,  and,  there- 
fore, the  demurrer  to  that  count  should  have  been  sustained,  and 
for  this  reason  the  plaintiff's  first  prayer  should  not  have  been 
granted. 

The  plaintiff's  second  prayer  would  have  been  proper  had  there 
been  in  the  case  a  good  count  under  which  the  plaintiff  could 
have  recovered  for  the  false  arrest  and  imprisonment  complained 
of ;  but  as  there  was  no  such  count  in  the  declaration,  it  was  error 
to  have  granted  that  prayer. 

The  plaintiff's  third  prayer  is  upon  the  subject  of  damages,  and 
that  part  of  the  prayer  which  states  the  rule  for  the  allowance 
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of  exemplary  damages  is  bad.  It  advised  the  jury  that  they 
might  allow  exemplary  damages  if  they  found  the  "unlawful 
act  was  done  deliberately  and  with  unnecessary  violence."  It 
appears  to  be  well  settled  in  this  state  that  mere  deliberateness 
and  unnecessary  force  or  violence  is  not  the  test  of  punitive  dam- 
ages. This  court,  in  the  case  of  P.,  W.  &  B.  R.  R.  Co.  v.  Hoei- 
fich,  62  Md.  307,  has  stated  the  rule  under  which  punitive  dam- 
ages may  be  allowed  in  cases  of  this  kind.  In  discusing  a  prayer 
substantially  like  the  one  we  are  considering,  Judge  Robineon 
said:  "The  force  and  deliberation  with  which  the  wrongful  act 
is  done  are  not  necessarily  the  tests  by  which  the  question  of 
punitive  damages  is  to  be  determined.  On  the  contrary,  to  en- 
title one  to  such  damages,  there  must  be  an  element  of  fraud,  or 
malice,  or  evil  intent,  or  oppression  entering  into  and  forming  part 
of  the  wrongful  act.  It  is  in  such  cases  as  these  that  exemplary 
or  punitive  damages  are  awarded  as  a  punishment  for  the  evil 
motive  or  intent  with  which  the  act  is  done,  and  as  an  example,  or 
warning,  to  others.  But  where  the  act,  although  wrongful  in  itself, 
is  committed  in  the  honest  assertion  of  a  supposed  right,  or  in 
the  discharge  of  duty,  or  without  any  or  bad  intention,  there  is 
no  ground  on  which  such  damages  can  be  awarded."  In  Phila., 
Wilm.  &  Bait.  Railroad  Company  v.  Quigley,  21  Howard,  202, 
214,  Mr.  Justice  Campbell  says :  "Wherever  the  injury  complained 
of  has  been  inflicted  maliciously  or  wantonly,  and  with  circum- 
stances of  contumely  or  indignity,  the  jury  are  not  limited  to  the 
ascertainment  of  a  simple  compensation  for  the  wrong  committed 
against  the  aggrieved  person.  But  the  malice  spoken  of  in  this 
rule  is  not  merely  the  doing  of  an  unlawful  or  injurious  act.  The 
word  implies  that  the  act  complained  of  was  conceived  in  a  spirit 
of  mischief,  or  of  criminal  indifference  to  civil  obligations."  And 
in  the  still  later  case,  in  the  same  court,  of  Milwaukee  Railroad 
Company  v.  Arms  et  al,  1  Otto,  489,  493,  Mr.  Justice  Davis 
said:  "Redress  commensurate  to  such  injuries  should  be  af- 
forded. In  ascertaining  its  extent,  the  jury  may  consider  all  the 
facts  which  relate  to  the  wrongful  act  of  the  defendant,  and  its 
consequences  to  the  plaintiff;  but  they  are  not  at  liberty  to  go 
farther,  unless  it  was  done  willfully,  or  was  the  result  of  that  reck- 
less indifference  to  the  rights  of  others  which  is  equivalent  to  an 
intentional  violation  of  them.  *  *  *  The  tort  is  aggravated  by 
the  evil  motive,  and  on  this  rests  the  rule  of  exemplary  damages." 
We  might  multiply  the  cases  on  this  subject  if  necessary,  all  con- 
curring that  exemplary  damages  are  awarded  as  a  punishment 
for  the  evil  motive  of  intention  with  which  the  unlawful  act  is 
done,  and  as  a  warning  or  example  to  others.  There  was  error 
in  the  ruling  embraced  in  the  first  exception,  as  there  was  no 
count  in  the  declaration  upon  which  the  plaintiff  was  entitled  to 
recover  for  the  alleged  false  imprisonment.  Had  there  been  such 
count,  the  evidence  embraced  in  this  exception  would  have  been 
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properly  admissible.  It  is  true  that  ordinarily  a  defendant  could 
not  he  held  liable  for  the  manner  in  which  public  officials  treat 
persons  committed  to  their  custody;  but  under  the  facts  in  evi- 
dence the  suffering  endured  and  the  treatment  received  by  the 
plaintiff  in  the  lockup  would  have  been  proper  for  the  jury  to 
consider.  Baldwin  is  shown  to  have  had  control  of  this  jail,  and 
knew  its  condition  when  he  placed  the  plaintiff  in  the  cell,  and 
if  the  master  was  responsible,  under  the  rules  stated  for  the  acts 
of  the  servant,  we  see  no  good  reason  why  the  evidence  as  to  the 
condition  of  the  cell  would  not  have  been  admissible.  It  would 
have  been  clearly  competent,  under  the  authority  of  Hoelfich's 
Case,  supra,  upon  the  question  of  punitive  damages.  There  was 
reversible  error  in  the  ruling  in  the  second  and  third  exceptions. 
The  witness  Morrison  was  asked  whether  Baldwin  had  made 
other  arrests  during  the  time  of  his  employment  by  the  defendant 
and  prior  to  March  5,  1907.  The  purpose  of  this  evidence,  it 
is  said,  was  to  show  that  Baldwin  was  acting  within  the  scope 
of  his  duty  at  the  time  he  arrested  the  plaintiff.  It  is  difficult 
to  see  how  this  testimony  can  have  the  slightest  tendency  to  prove 
the  facts  sought  to  be  established.  When  these  arrests  were  made, 
or  under  what  circumstances,  or  whether  Baldwin  had  authority 
to  make  them,  does  not  appear,  and  the  admission  of  such  tes- 
timony was  calculated  to  do  the  defendant  substantial  injury.  It 
is  said,  however,  that  the  defendant  was  not  damaged  by  the  ad- 
mission of  this  testimony,  because  it  was  subsequently  proved 
that  Baldwin  had  arrested  other  people  and  placed  them  in  the 
lockup.  This  class  of  testimony  does  not  fall  within  the  principle, 
so  often  announced,  that  the  court  will  not  reverse  the  judgment 
where  competent  evidence  favorable  to  the  plaintiff's  case  has  been 
first  excluded,  and  afterwards  admitted,  because  in  such  cases 
it  is  apparent  that  no  injury  has  been  done.  The  defendant  in  this 
case  has  a  right  to  stand  upon  his  exception  to  the  admission  of 
the  testimony.  Why  the  court  struck  out  the  testimony  offered 
to  show  that  Kelley  and  Baldwin  were  public  officers  is  not  shown 
by  the  record.  Baldwin  was,  however,  acting  as  a  special  officer 
under  the  belief  that  he  was  properly  appointed.  The  validity 
of  his  appointment  was  an  entirely  collateral  matter.  The  real 
question  was  in  what  capacity  he  was  acting  at  the  time  of  the  as- 
sault alleged,  whether  as  a  servant  of  the  defendant,  or  as  a 
peace  officer  under  what  he  regarded  a  valid  appointment  and 
qualification.  This  was  a  question  for  the  jury,  and  the  evidence 
stricken  out  should  have  remained  in  the  case  as  reflecting  upon 
that  question.  For  this  reason,  the  plaintiff's  special  exceptions 
to  the  defendant's  fifth  and  sixth  prayers  should  not  have  been 
granted.  The  defendant's  special  exceptions  to  the  plaintiff's 
third  prayer  were  properly  overruled,  as  there  was  evidence,  if 
'believed  by  the  jury.,  which  would  have  authorized  them  in  their 
discretian,  under  proper  instructions,  to  award  exemplary  dam- 
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ages.  There  was  no  error  in  refusing  the  defendant's  fifth  and  sixth 
prayers,  as  it  got  the  full  benefit  of  all  the  defenses  to  which  it 
was  entitled  under  its  granted  prayers.  This  disposes  of  all  the 
questions  presented  by  the  appeal. 

For  errors  committed  in  overruling  the  demurrer  to  the  ad- 
ditional account  of  tbe  declaration,  and  in  granting  the  plaintiflF's 
first,  second  and  third  prayers,  and  in  the  rulings  covered  by  the 
first,  second,  and  third  exceptions,  the  judgment  will  be  reversed. 

Judgment  reversed,  with  costs,  and  new  trial  awarded. 


Feil  v.  West  Jersey  &  S.  R.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  March  22,  1909.) 

[72  Atl.  Rep.  362.] 

Carriers — Negligence — Actions. — In  an  action  against  a  carrier  for 
negligence  resulting  in  injury,  plaintiff  must  show  a  breach  of  duty 
on  the  carrier's  part,  or  on  the  part  of  its  servants,  which  has  pro- 
duced the  injury. 

Carriers — Carriage  of  Passengers — Duty  as  to  Station  Platforms.* 
-^The  duty  of  a  railroad  company  to  its  passengers  as  to  its  sta- 
tion platforms  is  to  use  the  care  of  persons  of  ordinary  prudence 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  railroad  to  furnish  safe  depot  platforms  or  other 
stopping  places  for  alighting  passengers,  see  Rose  v.  Boston,  etc., 
Ry.  Co.  (Mass.),  22  R.  R.  R.  801,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  801 
(care  required  of  carrier  with  respect  to  safe  condition  of  street  at 
point  where  passenger  has  to  alight  to  transfer  to  another  street  car); 
Mobile  L.  &  R.  Co.  v.  Walsh  (Ala.),  24  R.  R.  R.  114,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  114  (care  required  of  street  railway  in  selecting  place 
at  which  to  discharge  passenger);  Atchison,  etc..  Co.  v.  Calhoun 
(Okl.),  22  R.  R.  R.  791,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  791  (duty  to 
keep  depot  platform  free  from  dangerous  obstructions);  Illinois  Cent. 
R.  Co.  V.  Cruse  (Ky.),  21  R.  R.  R.  145,  44  Am.  &  Eng.  R.  Cas.,  N. 
S.,  145  (duty  to  keep  station  platforms  lighted);  Cincinnati,  etc.,  Ry. 
Co.  V.  Giboney  (Ky.),  22  R.  R.  R.  803,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
803  (duty  to  maintain  station  platforms  in  safe  condition  for  pas- 
sengers); Mangum  v.  Norih  Carolina  R.  Co.  (N.  Car.),  25  R.  R.  R. 
696,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  596  (station  premises  must  be 
kept  in  reasonably  safe  condition  for  passengers);  Spangler  v,  Sagi- 
naw Valley  Traction  Co.  (Mich.),  29  R.  R.  R.  683,  52  Am.  &  Eng.  R. 
Cas.,  N.  S.,  683  (care  required  of  street  railway  to  see  that  place  of 
alighting  in  street  is  safe);  Melton  v.  Birmingham  Ry.,  etc.,  Co. 
(Ala.),  28  R.  R.  R.  768,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  768  (failure  to 
let  street  car  passenger  off  at  safe  place,  on  dark  night,  as  negli- 
gence); McGovern  v.  Interurban  Ry.  Co.  (Iowa),  26  R.  R.  R.  242, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  242  (interurban  railway  owes  duty  to 
passenger  to  furnish  him  safe  place  to  alight,  and  is  not  relieved  of 
such  duty  by  knowledge  on  part  of  passenger  that  it  has  not  been 
discharging  such  duty);  Moody  v,  Boston  &■  M.  R.  R.  (Mass.),  21 
R.  R.  R.  752,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  752  (what  constitutes 
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under  like  circumstances  to  see  that  the  construction  adopted  will 
render  the  platform  as  safe  as  the  exigencies  of  its  business  will 
permit,  and  the  adoption  of  a  platform  construction  like  that  in 
general  use  by  well-regulated  railroad  companies,  and  which  is  ap- 
proved by  experience,  is  a  sufficient  performance  of  the  duty. 

Carriers — Carriage  of  Passengers — Station  Platforms — Presumption 
of  Negligence  from  Method  of  Construction. — No  presumption  of 
want  of  due  care  of  a  carrier  arises  from  the  fact  that  it  has  con- 
structed its  station  platform  in  such  a  way,  presumably  to  meet  the 
requirements  of  the  traffic,  that  one  portion  of  it  is  lower  than  an- 
other, when  the  difference  of  level  i-s  not  greater  than  the  height  of 
an  ordinary  step. 

Carriers — Carriage  of  Passengers — Furnishing  Proper  Appliances — 
Duty  to  Warn  Passengers.f — The  duty  of  a  carrier  to  care  for  the 
safety  of  its  passengers,  so  far  as  the  furnishing  of  appliances  is  con- 
cerned, is  fully  performed  when  the  appliances  furnished  are  of  a 
standard  character  and  in  proper  repair,  and  it  is  not  obliged  to  call 
passengers'  attention  to  the  method  of  construction  of  platforms,  sta- 
tions, or  other  appliances,  provided  the  method  is  that  generally 
adopted  by  other  well-regulated  carriers. 

Pitney  and  Minturn,  JJ.,  dissenting. 

Error  to  Supreme  Court. 

Personal  injury  action  by  Sarah  B.  Feil  against  the  West  Jer- 

performance  of  duty  of  using  highest  degree  of  care,  consistent  with 
carrier's  undertaking,  to  furnish  safe  place  to  alight);  Thompson  v, 
Gardner,  etc.,  Ry.  Co.  (Mass.),  21  R.  R.  R.  481,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  481  (street  is  not  to  be  regarded  as  a  passenger  station 
for  safety  of  which  street  railway  is  responsible  when  used  by  pas- 
sengers as  place  to  alight);  Missouri,  K.  &  T.  Ry.  Co.  v.  Criswell 
(Tex.),  29  R.  R.  R.  673,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  673  (liability 
where  passenger  was  injured  after  alighting  from  train  by  slipping 
down  an  incline  on  platform  leading  to  waiting  room,  because  of 
failure  of  carrier  to  use  ordinary  care  to  keep  it  in  safe  condition  for  use 
of  passengers) ;  Barker  v.  Ohio  River  R.  Co.  (W.  Va.),  4  R.  R.  R.  132, 
27  Am.  &  Eng.  R.  Cas.,  N.  S.,  132  (degree  of  care  required  in  maintain- 
ing depot  platforms);  Dotson  v,  Erie  R.  Co.  (N.  J.),  8  R.  R.  R.  279, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  279  (degree  of  care  required  with 
respect  to  station  platforms);  Maxfield  v,  Maine  Cent.  R.  Co.  (Me.), 
19  R.  R.  R.  727.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  727  (duty  of  railroad 
to  exercise  ordinary  care  to  maintain  its  station  platforms  in  such 
a  reasonably  safe  condition  that  passengers  can  walk  over  them  in 
safety);  extensive  note,  2  R.  R.  R.  136,  25  Am.  &  Eng.  R.  Cas.,  N.  S., 
136;  Robertson  v.  Wabash  R.  Co.  (Mo.),  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  16  (degree  of  care  required  as  to  station  platforms). 

tFor  the  authorities  in  the  series  of  the  subject  of  the  duty  to 
warn  and  instruct  passengers,  see  second  foot-note  of  Rearden  v, 
St.  Louis,  etc.,  Ry.  Co.  (Mo.),  31  R.  R.  R.  429,  54  Am.  &  Eng.  R. 
Cas.,  N.  S.,  429;  first  foot-note  of  Cincinnati,  etc.,  Ry.  Co.  v,  Raioe 
(Ky.),  31  R.  R.  R.  603,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  603;  second 
foot-note  of  Armstrong  v.  Portland  Ry.  Co.  (Ore.),  31  R.  R.  R.  89, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  89. 
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sey  &  Seashore  Railroad   Company.    Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Affirmed. 

Carrow  &  Kraft,  for  plaintiff  in  error. 
Bourgeois  &  Sooy,  for  defendant  in  error. 

GuMMERE,  C.  J.  The  plaintiff,  a  school-teacher  residing  at 
Vineland,  became  a  passenger  of  the  defendant  company  on  No- 
vember 14,  1906,  to  be  carried  from  Vineland  to  Cape  May,  where 
a  teachers*  institute  was  being  held.  From  Vineland  to  Millville 
the  defendant  company's  road  was  operated  by  electricity.  From 
Millville  to  Cape  May  it  was  operated  by  steam.  The  tracks  of 
the  electric  road  at  Millville  station  were  on  the  west  side  of  the 
platform,  and  those  of  the  steam  road  were  on  the  east  side.  Pas- 
sengers going  from  Vineland  to  Cape  May  were  required,  when 
they  reached  Millville,  to  alight  from  the  electric  train  and  walk 
across  the  station  platform  to  board  the  Cape  May  train.  A  cer- 
train  portion  of  the  platform  was  depressed  so  as  to  form  a  part 
of  a  truckway  from  the  electric  road  to  and  across  the  tracks 
of  the  steam  road,  in  order,  apparently,  that  baggage  might  be 
conveniently  and  rapidly  transferred  from  the  one  road  to  the 
other.  The  depression  ip  the  platform  was  gradual;  its  lowest 
point  being  on  a  level  with  the  top  of  the  rails  and  about  10  inches 
below  the  ordinary  level  of  the  platform.  Plaintiff  got  off  the 
electric  train  with  about  50  other  passengers,  and  started  to  walk 
across  the  platform  with  them  to  the  Cape  May  train,  in  response 
to  the  invitation  of  the  conductor  of  that  train,  who  called  out 
to  the  plaintiff  and  her  fellow  passengers,  "All  aboard."  As  she 
was  proceeding  across  the  platform,  she  came  to  the  truckway 
without  observing  it  of  being  aware  of  its  existence,  and,  in  un- 
consciously stepping  down  some  8  or  10  inches  from  the  higher 
to  the  lower  level,  lost  her  balance,  fell,  and  quite  seriously  in- 
jured herself.  This  being  the  case  made  by  the  plaintiff,  the 
trial  court  directed  a  nonsuit,  and  error  is  assigned  upon  such  di- 
rection, on  the  ground  that  the  facts  recited  would  support  a 
finding  by  the  jury  that  the  defendant  had  failed  to  use  reasonable 
care  to  provide  a  safe  platform  for  its  passengers. 

It  is  elementary  law  that,  in  actions  for  the  recovery  of  dam- 
ages charged  to  the  negligence  of  a  common  carrier,  it  must  ap- 
pear that  there  has  been  a  breach  of  duty  on  his  part,  or  on  the 
part  of  those  toward  whom  he  stands  in  the  position  of  madtcr, 
which  has  produced  the  injury.  The  duty  which  a  railroad  com- 
pany owes  to  its  passengers,  with  relation  to  its  station  platforms, 
is  to  take  care  that  the  method  of  construction  adopted  by  it  will 
render  the  platform  as  safe  for  the  use  of  its  passengers  as  die 
exigencies  of  its  business  Will  permit.  The  degree  of  tare  wMcfa 
it  is  required  to  take  is  that  which  is  exhibited  by  persons  of  or- 
dinary prudence  under  like  circumstances ;  and  so  the  <aidoption  of 
a  method  of  platform  construction  which  accords  with  that  in 
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general  use  by  well-regulated  railroad  companies,  and  which  is 
approved  by  experience,  is  a  due  performance  of  the  duty  which 
it  owes  to  its  passengers  in  that  regard.  This  is  the  principle  of 
decision  in  Hoff  v.  West  Jersey  R.  R.  Co.,  45  N.  J.  Law,  201 ; 
Dotson  V,  Erie  R.  R.  Co.,  68  N.  J.  Law,  686,  54  Atl.  827 ;  Val- 
laster  v,  Atlantic  City  R.  R.  Co.,  72  N.  J.  Law,  334,  62  Atl.  993 ; 
Traphagen  v.  Erie  R.  R.  Co.,  73  N.  J.  Law,  761,  64  Atl.  1072,  67 
Atl.  753. 

There  is  nothing  in  the  present  case  to  support  the  conclusion 
that  the  defendant  company  failed  to  observe  the  degree  of  care 
indicated  in  the  construction  of  its  platform  at  the  Millville  station. 
There  is  no  proof  that  it  differs  in  its  character  from  platforms  in 
general  use  by  the  defendant  and  other  railroad  companies ;  and 
no  presumption  of  want  of  due  care  arises  from  the  fact  that  a 
railroad  company,  presumably  to  meet  the  requirements  of  its 
traffic,  has  constructed  its  platform  in  such  a  way  that  one  por- 
tion of  it  is  lower  than  another,  when  the  difference  of  level  is 
not  greater  than  the  height  of  an  ordinary  step.  Negligence  must 
be  proved,  and,  in  a  case  like  the  present,  that  can  be  done  only 
by  showing  that  the  platform  is  of  a  design  which  a  reasonably 
careful  judgment  would  disapprove  as  being  likely  to  cause  ac- 
cident to  persons  using  it  as  a  way  to  and  from  trains.  To  hold 
otherwise  would  be  to  leave  railroad  companies  to  the  mere  ca- 
price of  juries,  and  subject  them  to  the  danger  of  being  found 
^ilty  of  negligence  no  matter  what  plan  of  construction  they 
might  adopt. 

It  is  argued  that  even  if  it  be  held  that  the  defendant  company 
has  not  been  shown  to  have  failed  in  its  duty  to  provide  a  proper 
platform  for  the  use  of  the  plaintiff,  still  it  was  charged  with  the 
duty  of  warning  her  of  the  depression  in  it,  and  that  its  failure 
in  this  respect  rendered  it  liable  to  answer  to  the  plaintiff  for  the 
injury  received  by  her.  We  think  no  such  burden  rests  upon 
these  corporations.  The  duty  of  a  railroad  company  to  take  care 
for  the  safety  of  its  passengers,  so  far  as  the  furnishing  of  ap- 
pliances is  concerned,  is  fully  performed  when  those  appliances 
are  of  a  standard  character  and  in  proper  repair.  It  is  under 
no  obligation  to  call  the  attention  of  its  passengers  to  the  way  in 
which  its  platforms,  its  stations,  its  cars,  or  any  other  of  its  ap- 
pliances furnished  for  the  use  and  transportation  of  its  passen- 
gers are  constructed,  providing  the  method  of  construction  is 
that  which  is  generally  adopted  by  other  well-regulated  railroad 
companies. 

The  judgment  under  review  will  be  affirmed. 
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(Supreme  Court  of  Errors  of  Connecticut,  Dec.  17,  1909.) 

[74  Atl.  Rep.  937.] 

Carriers — Passeng^ers — Presumptions  and  Burden  of  Proof  as  to 
Relation.* — A  person  riding  on  an  exclusive  freight  train  is  pre- 
sumed not  to  be  there  lawfully  as  a  passenger,  and  he  has  the  bur- 
den of  rebutting  such  presumption. 

Carriers — Passengers — Evidence  of  Relation — "Caboose  Car.**  — 
Evidence  that  plaintiff  rode  in  a  "caboose  car"  attached  to  a  freight 
train  does  not  show  that  he  w^as  a  passenger,  as  such  a  car  is  de- 
fined by  Webster  as  one  "used  on  freight  or  construction  trains  for 
workmen  or  train  crews." 

Evidence — ^Judicial  Notice — Operation  of  Railroad  Train.* — It  is 
common  knowledge  of  which  courts  take  judicial  notice  that  caboose 
cars  are  used  on  freight  and  construction  trains  for  workmen  and 
train  crew. 

Carriers — Passengers — Burden  of  Showing  Relation. — A  person 
claiming  to  be  a  passenger  on  a  freight  train  by  an  arrangement 
with  the  conductor  has  the  burden  of  showing  the  conductor's  au- 
thority to  make  such  an  arrangement. 

Carriers — Passengers — Authority  of  Freight  Conductor. — The  con- 
ductor on  a  freight  train  has  no  right  to  receive  passengers,  in  the 
absence  of  actual  authority  or  authority  implied  from  custom,  and,  if 
he  does  so,  his  employer  does  not  thereby  become  a  common  carrier 
of  passengers. 

Carriers — Injury  to  Licensee — Effect  of  Presumption  of  Negligence 
from  Accident.t — A  person  injured  while  riding  on  a  freight  train 
not  being  a  passenger,  even  if  a  licensee,  cannot  avail  himself  of  a 
presumption  of  negligence  from  the  mere  fact  of  a  collision. 

Appeal  from  Superior  Court,  Fairfield  County;  Edwin  B. 
Gager,  Judge. 

Action  by  James  R.  Bergan  against  the  Central  Vermont  Rail- 
way Company.  A  nonsuit  was  granted  at  the  close  of  plaintiff's 
evidence,  and  a  motion  to  set  aside  the  nonsuit  having  been  denied, 
plaintiff  appeals.     Affirmed. 

Israel  J.  Cohn,  for  appellant. 
Michael  Kenealy,  for  appellee. 

Baldwin,  C.  J.    The  complaint  alleged  that  "the  plaintiff  was 

^«^^^^— ^— ^"i^^^-^i^-"^^"^"^^^^^^^— ^^^"^^^^■■^"".^"^^^— ^^^^^-^^^^^^^"^-^■^-^^^^■^^"~^"^"~^~~~"^""^~^""~~^~^~^"^"~^     ■* 
♦For  the  authorities  in  this  series  on  the  subject  of  judicial  notice 

of  things  pertaining  to  railroads,  see  last  foot-note  of  Philadelphia, 

etc.,  R.  Co.  V.  Differdal   (Md.),  32  R.  R.  R.  364,  55  Am.  &  Eng.  R. 

Cas.,  N.  S.,  364;  first  foot-note  of  Dunn  r.  Meek  (U.  S.),  31  R.  R. 

R.  532,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  532. 
tSee  last  foot-note  of  Fischer  v.  Columbia  &  P.  S.  R.  Co.  (Wash.), 

32  R.  R.  R.  175,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  175. 
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a  passenger  on  one  of  the  trains  of  said  defendant  company,  and 
lawfully  traveling  thereon/'  and  was  injured  by  its  negligence 
in  causing  another  train  "to  collide  with  the  rear  end  and  caboose 
or  passenger  car  of  the  train  upon  which  the  plaintiff  was  then  a 
passenger  and  in  which  he  then  was."  These  averments  were  de- 
nied by  tke  answer. 

The  evidence  which  he  introduced  was  to  the  following  effect : 
He  went  to  the  defendant's  station  at  Miller's  Falls  in  Vermont, 
intending  to  take  a  regular  passenger  train  then  about  to  leave 
for  New  London,  and  having  a  telegraphic  order  to  its  conductor 
to  pass  him  free.  Shortly  before  the  time  for  its  departure,  this 
pass  was  revoked.  He,  however,  proceeded  to  have  his  baggage 
checked,  and  was  intending  to  travel  as  a  passenger  upon  the 
train,  but  it  started  before  he  got  on  board.  He  was  a  telegraph 
operator  by  profession,  and  had  been,  until  that  day,  employed 
as  such  on  a  railroad  which  connected  with  the  defendant's  rail- 
road at  Miller's  Falls.  A  freight  train  on  the  defendant's  ran- 
road  was  soon  to  leave  for  New  London,  and  he  asked  the  con- 
ductor if  he  would  carry  him  there,  saying  that  he  had  missed  the 
morning  passenger  train  and  "wanted  to  get  to  New  London  that 
afternoon,  money  or  no  money."  The  conductor  assented,  and 
the  plaintiff  entered  the  caboose  and  took  a  seat  in  the  "monitor," 
or  cupola.  Here  he  rode  for  some  70  miles  until  the  train  stop- 
ped at  South  Willington  in  this  state,  where  the  caboose  was 
wrecked  by  a  rear-end  collision  with  another  train  of  the  defend- 
ant following  on  the  same  track.  The  conductor  had  not  asked 
him  for  a  ticket,  pass,  or  fare.  It  was  the  pl^ntiff 's  understand- 
ing of  his  arrangement  with  his  that  "if  he  wanted  to  take  money 
it  was  his  privilege  of  doing  it,"  and  that  he  (the  plaintiff)  would 
pay  his  fare,  if  fare  were  required  of  him;  and  otherwise  go  free. 

There  is  a  prima  facie  presumption  that  every  one  riding  in  a 
regular  passenger  car  upon  a  railroad  operated  by  a  common  car- 
rier is  there  lawfully  as  a  passenger.  There  is  a  like  presumption 
that  one  riding  on  a  train  which  is  purely  a  freight  train,  upon 
such  a  railroad,  is  not  there  lawfully  as  a  passenger;  and,  if  he 
claim  the  rights  of  one,  the  burden  of  proof  is  upon  him  to  show 
that,  under  the  special  circumstances  of  the  case,  the  presumption 
has  been  rebutted.  That  a  caboose  was  part  of  the  train,  and  that 
he  was  seated  in  that,  was  insufficient  to  support  this  burden. 
Eaton  V.  Delaware,  Lackawanna  &  Western  R.  R.,  57  N.  Y.  382, 
389,  15  Am.  Rep.  513.  Such  a  car  is  defined  as  one  "used  on 
freight  or  construction  trains  for  workmen  or  the  train  crew." 
Webster's  New  International  Dictionary.  The  plaintiff  had  been 
in  the  service  of  a  railroad,  and  must  have  known  what  purposes 
the  caboose  legitimately  serves.  It  is  indeed  common  knowl- 
edge, of  which  courts  take  judicial  notice.  He  was  neither  a  pas- 
senger nor  lawfully  riding  in  the  car,  unless  by  reason  of  his 
arrangement  with  the  conductor.     That  could  not  avail  for  the 
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purpose  unless  the  conductor  were  the  authorized  agent  of  the 
defendant  to  make  such  an  arrangement.  It  was  for  the  plain- 
tiff to  show,  if  he  could,  that  the  authority  had  been  conferred. 
The  only  evidence  of  that  nature  was  that  the  flagman,  when 
told  by  the  plaintiff  that  the  conductor  had  given  him  permission 
to  ride  to  New  London,  said  that  he  could  not  let  him  board  the 
caboose  until  the  conductor  came  up;  and  that  he  did  not  "like 
to  tell  anybody  to  get  on,  without  his  authority."  This  declara- 
tion of  a  railroad  servant,  even  if  it  could  be  regarded  as  a  rec- 
ognition of  the  conductor's  right  to  receive  passengers,  could  not 
bind  the  railroad  company.  Proof  that  passengers  were  cus- 
tomarily received  by  the  defendant  or  its  conductors  upon  its 
freight  trains  would  have  tended  to  establish  such  a  right,  but 
none  was  offered.  The  conductor  of  a  freight  train,  in  the  ab- 
sence either  of  actual  authority,  or  of  any  to  be  implied  from  cus- 
tom, has  no  right  to  receive  passengers  upon  it,  and,  if  he  does, 
his  employer  does  not  become  a  common  carrier  of  them.  Murch 
V,  Concord  R.  R.  Corporation,  29  N.  H.  9,  61  Am.  Dec.  631.  No 
attempt  was  made  by  the  plaintiff  to  show  actual  authority ;  and 
there  was  nothing  on  which  a  jury  could  reasonably  find  that  there 
was  apparent  authority.  Powers  v,  Boston  &  Maine  R.  R.,  153 
Mass.  188,  26  N.  E.  446. 

There  was  no  testimony  as  to  the  cause  of  the  collision.  It 
may  have  occurred  through  no  fault  of  the  defendant.  Not  be- 
ing a  passenger,  the  plaintiff,  even  if  he  could  be  regarded  as  a 
licensee,  could  not  claim  that  a  presumption  of  fault  arose  from 
the  mere  fact  thai  a  collision  occurred. 

A  nonsuit  therefore  was  properly  ordered. 

There  is  no  error.    The  other  Judges  concurred. 


Vol  34  R  R  R— Vol  57  Am  &  £ng  R  Cas  N  S        429 


COBURN  Z\  MOLINE,  E.  M.  &  W.  Ry.  Co.  ct  ai 

(Supreme  Court  of  Illinois,  Dec.  22,  1909.     Rehearing  Denied   Feb. 

4,    1910.) 

[90  N.  E.  Rep.  741.] 

Carriers — Injury  to  Passenger — Who  Are  Passengers — Sufficiency 
of  Evidence. — In  an  action  by  a  street  car  passenger  for  personal  in- 
juries caused  by  a  derailment,  evidence  held  to  show  that  plaintiff 
was  a   passenger. 

Negligence — Contributory  Negligence  —  Imputed  Negligence.*  — 
Plaintiff,  a  passenger,  was  not  responsible  for  the  act  of  another  who 
boarded  a  street  car  with  him,  in  giving  whisky  to  defendant's  mo- 
torman,  whereby  such  motorman  became  intoxicated  and  ran  the  car 
at  a  dangerous  speed,  causing  plaintiff's  injuries. 

Appeal  and  Error — Harmless  E^ror — Refusal  of  Instructions. — The 
refusal  to  charge  the  requirement  of  Rev.  St.  1874,  c.  51,  §  34,  that  the 
jury  should  give  the  same  consideration  to  depositions  in  evidence 
as  they  would  have  given  to  the  testimony  if  given  in  open  court, 
was  not  reversible  error  where  the  evidence  contained  in  such  dep- 
ositions did  not  materially  change  the  facts  shown  by  other  tes- 
timony. 

Carriers — Passengers — Injuries — Contributory  Negligence  —  Intoxi- 
cation.t — That  a  street  car  passenger  was  intoxicated  would  net  pre- 
vent a  recovery  for  injuries  caused  by  derailment;  his  intoxication 
not  contributing  thereto. 

Trial — Instructions — Ignoring  Evidence. — In  a  street  car  passen- 
ger's action  for  personal  injuries  caused  by  a  derailment,  a  request 
to  charge  that  if  plaintiff  was  negligent  in  riding  upon  the  front 
platform  of  the  car  he  could  not  recover,  was  properly  refused  where 
plaintiff  got  upon  the  platform  by  the  conductor's  direction,  which 
fact  the   instruction  ignored. 

Carriers — Injury  to  Passenger — Contributory  Negligence — ^Disobe- 
dience of  Rules.} — In  a  street  car  passenger's  action  for  injuries,  a 

♦For  the  authorities  in  this  series  on  the  subject  of  imputed  neg- 
ligence, sec  foot-note  of  Gulf,  etc.,  R.  Co.  v.  Barnes  (Miss.),  32  R. 
R.  R.  620,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  620;  third  head-note  of 
Wilson  V.  Puget  Sound  Elec.  Ry.  Co.  (Wash.),  32  R.  R.  R.  311,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  311;  third  head-note  of  Peabody  v.  Ha- 
verhill, etc..  Ry.  Co.  (Mass.),  32  R.  R.  R.  26,  65  Am.  &  Eng.  R.  Cas., 
N.  S.,  26;  last  foot-note  of  Currie  v.  Consolidated  Ry.  Co.  (Conn.), 
31  R.  R.  R.  525,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  525. 

tFor  the  authorities  in  this  series  on  the  subject  of  intoxication 
as  contributory  negligence,  see  first  foot-note  of  Mobile,  etc.,  R.  Co. 
V.  Jackson  (Miss.),  30  R.  R.  R.  120,  53  Am.  &  Eng.  R.  Cas.,  N.  S., 
120;  last  foot-note  of  Kansas  City  So.  Ry.  Co.  v.  Davis  (Ark.),  29 
R.  R.  R.  664.  52  Am.  &  Eng.  R.  Cas.,  N.  S..  664;  first  head-note  of 
Keeshan  v.  Elgin,  etc.,  Co.  (111.),  28  R.  R.  R.  562,  51  Am.  &  Eng. 
R.  Cas.,  N.  S.,  562. 

JFor  the  authorities  in  this  series  on  the  subject  of  contributory 
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request  to  charge  that  if  plaintiff  knew,  or  by  exercising  ordinary  care 
might  have  known,  that  the  rules  forbade  passengers  from  riding  on 
the  platform,  he  could  not  recover,  was  properly  refused;  plaintiff 
not  being  bound  to  use  diligence  to  ascertain  the  company's  rules. 

Appeal  and  E^or — Presentation  Below — Objections — Admission  of 
Evidence. — Where  medical  witnesses  were  competent  to  testify  re- 
specting plaintiff's  physical  condition,  as  to  matters  properly  within 
their  knowledge,  defendant  cannot  object  for  the  first  time  on  ap- 
peal that  the  testimony  of  such  witnesses  was  based  on  self-serving 
statements  made  by  plaintiff. 

Evidence — Opinion  Evidence — Based  on  Self- Serving  Declarations 
of  Injured  Person. — A  physician's  opinion,  based  on  self-serving  state- 
ments by  the  patient  made,  not  in  the  course  of  treatment,  but  to 
enable  the  physician  to  testify  at  trial,  is  incompetent. 

Appeal  from  Appellate  Court,  Second  District,  on  Appeal  from 
Circuit  Court,  Rock  Island  County;  F.  D.  Ramsay,  Judge. 

Action  by  Matthew  B.  Coburn  against  the  Moline,  East  Mo- 
line  &  Watertown  Railway  Company  and  another.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.     Affirmed. 

S carle  &  Marsha-ll  and  Cyrus  E,  Diets,  for  appellants. 
W,  R.  Moore,  for  appellee. 

ViCKERS,  J.  This  is  an  action  on  the  case  brought  by  Matthew 
B.  Coburn  in  the  circuit  court  of  Rock  Island  county  against  the 
Moline,  East  Moline  &  Watertown  Railway  Company  and  the 
Mississippi  Valley  Traction  Company  to  recoverr  damages  on  ac- 
count of  a  personal  injury  sustained  by  him  on  the  evening  of 
December  4,  1903,  while  riding  on  one  of  the  electric  cars  of  the 
traction  company  going  from  Moline,  through  the  town  of  East 
Moline,  to  the  village  of  Watertown.  The  negligence  charged 
in  the  declaration  was  that  while  appellee  was  a  passenger  on 
one  of  the  cars  of  appellants  said  car  was  so  negligently  run  and 
operated  that  it  left  the  track  at  a  point  in  the  town  of  East  Mo- 
line known  as  Third  avenue  and  Seventh  street  and  overturned, 
breaking  appellee's  right  arm  in  two  places.  A  verdict  for  $7,000 
was  returned  in  favor  of  the  appellee,  from  which  $1,000  was  re- 
mitted, and  judgment  entered  for  $6,000.  The  judgment  has 
been  affirmed  by  the  Appellate  Court  for  the  Second  District, 

negligence  of  passengers  in  violating  rules  or  regulations  of  the 
carrier,  see  foot-note  of  Missouri,  etc.,  Ry.  Co.  v.  Avis  (Tex.),  22 
R.  R.  R.  529,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  529;  third  head-note  of 
McDonough  V,  Boston  Elev.  Ry.  Co.  (Mass.),  20  R.  R.  R.  641,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  641. 

For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  on  part  of  a  passenger  to  ride  on  the  plat- 
form of  street  car,  see  last  foot-note  of  Lobner  v.  Metropolitan  St. 
Ry.  Co.  (Kan.),  32  R.  R.  R.  473,  55  Am,  &  Eng.  R.  Cas.,  N.  S.,  473. 
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and  the  defendants  below  have  prosecuted  a  further  appeal  to 
this  court. 

Appellants  contend  that  their  motion  for  a  directed 
verdict  should  have  been  sustained  for  the  reason  that 
the  evidence  does  not  show  that  appellee  was  a  passenger, 
as  stated  in  the  declaration.  This  case  has  been  twice 
before  the  Appellate  Court  for  the  Second  District. 
The  opinion  on  the  first  hearing  is  reported  in  132  111. 
App.  624.  On  the  first  consideration  of  the  case  by  the  Appellate 
Court  the  judgment  was  reversed  and  the  cause  remanded  be- 
cause, among  other  things,  the  evidence  did  not  show  that  ap- 
pellee had  paid  his  fare.  On  the  last  trial  of  the  case  in  the  cir- 
cuit court  the  conductor  in  charge  of  the  car  was  a  witness  and 
testified  that  after  appellee  and  his  brother-in-law,  Carraher,  got 
upon  the  car  he  went  forward  to  where  the  two  men  were  stand- 
ing in  the  front  vestibule  and  demanded  their  fare,  and  that 
thereupon  Carraher  paid  the  conductor  the  fare  for  both  of  them. 
It.  is  also  shown  that  appellee's  purpose  in  getting  upon  the  car 
was  to  ride  from  the  point  where  he  boarded  the  car  to  his  home 
in  Watertown.  Appellants  contend  that  appellee  was  riding  on 
the  front  platform  or  vestibule  of  the  car  in  violation  of  the  rule 
of  the  company  which  provided  that  no  person  should  be  allowed 
to  ride  on  the  front  platform  with  the  motorman,  except  the  dis- 
patcher, without  a  written  permit  from  the  office,  and  that  he 
therefore  was  not  a  passenger.     The  rule  of  the  company  was 

?)sted  up  in  the  front  vestibule,  above  the  head  of  the  motorman. 
he  evidence  shows  that  there  was  no  light  in  the  front  vestibule, 
and  appellee  testifies  that  he  did  not  see  the  notice  of  the  rule  'and 
knew  nothing  about  it.  The  evidence,  as  already  pointed  out, 
shows  that  the  conductor  took  up  appellee's  fare  while  he  was  on 
the  front  platform  and  that  he  made  no  objections  to  his  riding 
there.  This  evidence  fairly  tends  to  prove  that  appellee  was  a 
passenger  on  appellants'  car. 

Appellants  further  contend  that  appellee  was  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  which  ought  to  defeat  a 
recovery.  Appellee  and  Carraher,  his  brother-in-law,  went  into 
a  saloon  a  short  time  before  getting  on  the  car  and  Carraher 
drank  a  glass  of  beer  and  appellee  a  glass  of  wine,  and  while  in 
the  saloon  Carraher  bought  a  pint  bottle  of  whiskey,  which  he 
put  into  his  pocket  and  had  in  his  possession  when  he  entered 
the  car,  and  after  appellee  and  Carraher  were  on  the  front  plat- 
form Carraher  drew  the  bottle  of  whisky  from  his  pocket  and 
gave  the  motorman  and  conductor  a  drink  and  offered  the  bottle 
to  appellee,  but  he  testifies  that  he  refused  to  drink.  A  witness 
for  appellants  testifies  that  appellee  did  take  at  least  one  drink 
from  the  bottle.  The  evidence  tends  to  show  that  the  car  was  be- 
ing run  at  a  high  and  dangerous  rate  of  speed.  Appellants  con- 
cede that  the  motorman  was  guilty  of  negligence  in  running  the 
car  at  such  a  high  rate  of  speed  when  approaching  the  curve 
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where  the  accident  happened,  but  they  contend  that  the  negligence 
of  the  motorman  in  this  regard  was  a  result  of  his  being  intoxi- 
cated, or  partly  intoxicated,  from  the  effect  of  drinking 
the  whiskey  that  was  given  him  by  Carraher.  From  this 
fact  the  conclusion  is  sought  to  be  drawn  that  appellee 
is  in  some  way  responsible  for  the  presence  of  the 
whisky  on  the  car  and  the  reckless  and  careless  conduct 
of  the  motorman  in  consequence  of  his  having  drank  some  of  it. 
Without  -considering  whether  the  legal  conclusion  which  appel- 
lants seek  to  draw  from  the  assumed  facts  is  sound,  we  think 
there  is  a  total  want  of  proof  connecting  appellee  with  the  drink- 
ing of  whisky  by  the  motorman.  All  of  the  evidence  shows  that 
the  whisky  was  bought  by  Carraher,  and  appellee  testifies  that 
he  did  not  know  that  Carraher  had  the  whisky  until  he  saw  the 
bottle  when  it  was  being  passed  to  the  motorman.  Why  appellee 
should  be  held  responsible  for  any  misconduct  of  Carraher  in 
this  regard  is  not  very  apparent.  If  Carraher  was  the  part}'  su- 
ing, the  evidence  would  then  present  the  legal  question  which 
appellants  insist  upon,  but  it  does  not  arise  in  Cobum's  case. 
There  was  no  error  in  refusing  to  direct  a  verdict  for  appellants. 
Appellants  further  contend  that  the  court  erred  in  refusing 
instruction  No.  2,  to  the  effect  that  the  jury  should  give  the  same 
fair  consideration  to  the  testimony  in  depositions  as  they  would 
give  to  said  testimony  if  it  had  been  given  by  witnesses  in  open 
court.  Appellants  introduced  in  evidence  the  disposition  of 
Henri  Beauprez,  taken  in  Belgium,  and  of  Leon  Von  Eslander, 
taken  in  Manitoba,  and  instruction  No.  2  was  intended  to  apply 
to  these  two  depositions.  This  instruction  stated  the  law  and 
should  have  been  given.  Olcese  v.  Mobile  Fruit  &  Trading  Co., 
211  111.  539,  71  N.  E.  1084;  Rev.  St.  1874,  c.  51,  §  34.  We 
think,  however,  that  the  error  in  this  regard  was  harmless.  The 
failure  of  the  court  to  submit  this  instruction  did  not  have  the 
effect  of  withdrawing  the  depositions  from  the  consideration  of 
the  jury.  They  were  still  embraced  within  the  language  of  other 
instructions  referring  to  the  evidence.  But  depositions  might 
not  be  regarded  by  the  jury  as  having  the  weight  of  testimony 
given  by  witnesses  in  the  presence  of  the  jury,  and  there  is 
therefore  great  propriety  in  submitting  an  instruction  to  the  jury 
where  a  part  of  the  evidence  is  by  depositions,  such  as  the  one 
that  was  refused  in  this  case.  An  examination  of  the  deposi- 
tions shows  that  these  two  witnesses  were  passengers  on  the  car 
at  the  time  the  accident  occurred.  They  were  sitting  in  the  smok- 
ing compartment.  Both  of  them  testified  that  they  saw  two  per- 
sons besides  the  motorman  on  the  front  platform.  One  of  them 
(Beauprez)  says  that  he  saw  the  parties  drinking  from  a  bottle 
and  he  thinks  that  appellee  took  one  drink,  while  Von  Eslander 
testifies  that  he  saw  the  parties  drinking  on  the  front  platform 
but  he  could  not  tell  whether  appellee  drank  or  not.    These  are 
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the  only  facts  testified  to  of  importance  in  this  case.  It  will 
therefore  be  seen  that  their  evidence  does  not  materially  change 
the  facts,  except  that  one  of  them  testifies  that  appellee  drank 
one  drink  of  whisky-  This  fact  is  not  vital  one  way  or  the  other. 
It  is  not  contended  that  appellee  was  intoxicated,  and,  if  he  had 
been,  that  fact  alone  would  not  bar  his  right  to  recover  if  other- 
wise he  had  a  cause  of  action.  While  the  instruction  under  con- 
sideration ought  to  have  been  given,  its  refusal,  under  the  cir- 
cumstances of  this  case,  is  harmless. 

Appellants  also  contend  that  the  court  erred  in  refusing  in- 
structions 6,  7,  8,  and  9.  There  is  evidence  tending  to  show  that 
when  Carraher  started .  to  get  upon  the  car  he  and  ap- 
pellee intended  to  get  upon  the  car  in  the  rear ;  that  they 
there  found  the  conductor,  and  that  the  conductor  directed  them 
to  go  to  the  front  and  get  upon  the  front  platform.  The  evidence 
tends  to  show  that  the  conductor  learned,  before  the  parties  got 
upon  the  car,  that  Carraher  had  a  bottle  of  whisky,  and  that  that 
fact  caused  him  to  suggest  that  they  get  upon  the  front  platform. 
The  evidence  also  tends  to  show  that  afterwards  the  conductor 
joined  the  parties  on  the  front  platform  and  drank  from  the  bot- 
tle of  whisky.  The  instructions  now  under  consideration,  ex- 
cept No.  8,  presented  the  question  of  appellee's  want  of  proper 
care  in  getting  upon  the  front  platform  of  the  car,  and  told  the 
jury  that  if  they  believed  that  in  so  doing  he  was  guilty  of  con- 
tributory negligence  he  could  not  recover.  These  instrilctions 
entirely  ignored  the  contention  of  appellee  that  they  got  upon  the 
front  platform  by  the  direction  of  the  conductor.  The  observa- 
tions above  made  do  not  apply  to  instruction  No.  8.  That  in- 
struction was  to  the  effect  that  even  though  appellee  was  qpon 
the  front  platform  by  direction  of  the  conductor,  yet  if  he  knew, 
or  by  the  exercise  of  reasonable  care  might  have  known,  that  it 
was  in  violation  of  the  rules  of  the  company  for  passengers  to 
ride  upon  the  platform  he  could  not  recover.  We  do  not  think 
that  this  instruction  embodies  a  sound  rule  of  law.  Conceding 
that  the  appellee  might  be  guilty  of  contributory  negligence  in 
disregarding  a  rule  of  the  company  of  which  he  had  knowledge, 
still  he  was  under  no  duty  to  use  due  diligence  to  find  out  what 
the  rules  were.    These  instructions  were  properly  refused. 

Appellants  finally  contend  that  the  court  erred  in  refusing  to 
strike  out,  on  their  motion,  certain  portions  of  the  evidence  of 
Drs.  Dondanville  and  Sala  with  reference  to  certain  tests  made 
for  the  purpose  of  determining  the  extent  appellee's  injuries  with 
the  view  of  testifying  in  the  case,  because  such  opinions  were 
based  on  subjective  symptoms.  The  rule  established  by  the  de- 
cisions of  this  court  is  that  the  opinion  of  the  physician  is  not 
competent  evidence  where  it  is  based  upon  self-serving  statements 
by  the  patient,  not  made  in  the  course  of  treatment  but  with  a 
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view  of  enabling  the  physician  to  testify  in  reference 
to  the  physical  condition  of  the  patient.  Fuhry  v.  Chi- 
cago City  Railway  Co.,  239  111.  548,  88  N.  E.  221.  The  rec- 
ord shows  that  this  evidence  was  not  objected  to  when  it  was 
offered.  The  witnesses  were  competent  to  testify  to  all  matters 
that  they  obtained  knowledge  of  in  a  proper  manner.  When  they 
were  asked  with  reference  to  matters  based  upon  the  language  or 
conduct  of  appellee  during  the  examination  appellants  should 
have  interposed  an  objection.  The  judgment  of  the  Appellate 
Court  for  the  Second  District  is  affirmed. 
Judgment  affirmed. 


Powers  v.  Connecticut  Co. 

'  (Supreme  Court  of  Errors  of  Connecticut,  Jan.  4,  1910.) 

[74  Atl.  Rep.  931.] 

Carriers — Carriage  of  Passengers — Relation — Terminadoa.* — A  pas- 
senger on  a  street  car  ceases  to  be  such  when,  at  the  end  of  his  trip, 
he  steps  from  the  car  upon  the  street,  and  the  carrier  is  not  respon- 
sible as  such  for  his  safe  passage  across  the  road. 

Carriers — Carriage  of  Passengers — Personal  Injuries — Setting  Down 
Pa88eRgers.t — Stopping  a  street  car  is  an  implied  invitation  to  passen- 
gers to  alight,  and  an  implied  assurance  that  the  place  is  safe  unless 
notice  is  given  to  the  contrary. 

Carriers — Passengers — Injury  after  Leaving  Car — Contributory 
Negligence.— A  street  car  passenger  who  had  alighted  safely  passed 
around  the  rear  of  the  car,  brushed  against  the  fender  and  fell.  Nei- 
ther she  nor  the  carrier  knew  the  fender  was  down,  but  the  car  was  so 
lighted  as  to  make  the  fender  visible  if  she  had  looked.  Held,  that 
the  direction  of  a  verdict  for  the  carrier  was  proper;  plaintiff  at  the 
time  of  injury  being  merely  a  traveler  on  the  highway  as  to  whom  de- 
fendant owed  only  ordinary  care  of  which  no  want  was  shown,  and 


♦For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son may  be  a  passenger  of  the  railroad  after  he  alights  from  the 
train  or  street  car,  see  first  foot-note  of  Gannon  v,  Chicago,  etc, 
Ry.  Co.  (Iowa),  31  R.  R.  R.  27,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  27 
(alighting  at  intermediate  stations);  last  paragraph  of  foot-note  of 
Powell  V.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  30  R.  R.  R.  536,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  536;  first  head-note  of  Spangler  v.  Saginaw 
Valley  Traction  Co.  (Mich.),  29  R.  R.  R.  683,  52  Am.  &  Eng.  R.  Cas., 
N.  S.,  683;  first  foot-note  of  Taylor  v.  Atlantic  Coast  Line  R.  Co. 
(S.  Car.),  28  R.  R.  R.  774,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  774;  sec- 
ond head-note  of  Hill  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  28  R.  R.  R. 
753,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  753. 

tSee  foot-note  of  Diggs  v.  Louisville  &  N.  R.  Co.  (C.  C.  A.)»  29 
R.  R.  R.  285,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  285;  first  foot-note  of 
Wagner  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  28  R.  R.  R.  735, 
51  Am.  &  Eng.  R.  Cas.,  N.  S.,  735. 
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plaintiff  being  guilty  of  contributory  negligence  in  failing  to  look  be- 
fore passing  so  close  to  the  car. 

Appeal  and  Error— Record — Findings  of  Fact. — To  secure  a  review 
of  a  judgment  entered  on  a  verdict  directed  for  the  defendant,  a  finding 
Mating  all  the  evidence  introduced  and  the  rulings  made  is  sufficient, 
or  the  evidence  may  be  summarized  by  the  court,  if  preferred  by  the 
parties. 

Appeal  and  Error — Record — Findings  of  Fact— Correction.— A  find- 
ing summarizing  the  evidence  to  secure  the  review  of  a  judgment  en- 
tered on  a  directed  verdict  for  defendant  may  be  corrected  by  the 
method  provided  in  Gen.  St.  1902,  §  797,  authorizing  the  trial  court  to 
certify  up  a  statement  of  all  the  evidence  and  rulings  made. 

Appeal  from  Superior  Court,  Fairfield  County;  Edwin  B. 
Gager,  Judge. 

Action  by  Katherine  G.  Powers  against  the  Connecticut  Com- 
pany. From  a  judgment  entered  on  a  directed  verdict  for  defend- 
ant, plaintiff  appeals.    No  error. 

The  complaint,  after  alleging  that  the  plaintiff,  on  April  21, 
1908,  between  7  and  8  p.  m.  became  a  passenger  on  one  of  the  de- 
fendant's cars  in  the  city  of  South  Norwalk,  contained  these 
averments  as  to  the  nature  and  cause  of  the  accident : 

**(3)  Said  car  came  to  a  stop  near  the  corner  of  North  Main 
and  Washington  streets,  in  said  South  Norwalk,  and  the  plaintiff 
thereupon  alighted  from  said  car,  and  while  passing  around  the 
rear  end  of  said  car  in  order  to  reach  the  adjoining  sidewalk,  and 
while  in  the  exercise  of  due  care  in  so  doing,  she  tripped  and  fell 
over  the  fender  of  said  car,  which  was  at  that  time  attached  to 
said  car  and  lying  on  or  near  the  ground  at  the  rear  of  said  car." 

"(7)  Said  injuries  received  by  the  plaintiff,  as  aforesaid,  were 
due  to  the  negligence  of  the  defendant,  in  that  the  servants  and 
employees  of  the  defendant  carelessly  and  negligently  allowed 
said  fender  to  remain  on  the  ground  after  said  car  had  come  to  a 
stop  and  while  the  plaintiff  and  other  passengers  were  in  the  act 
of  alighting  from  and  passing  around  the  rear  of  said  car ;  and  in 
that  the  rear  of  said  car  was  not  lighted  so  as  to  enable  the  plain- 
tiff and  other  passengers  to  see  the  fender  as  it  lay  on  the  ground 
to  the  rear  of  said  car  as  aforesaid;  and  in  that  said  servants  and 
employees  of  the  defendant  failed  and  neglected  to  give  the  plain- 
tiff any  notice  of  the  position  of  said  fender  on  the  ground,  as 
aforesaid,  and  wholly  failed  and  neglected  to  warn  the  plaintiff 
of  the  danger  of  passing  to  the  rear  of  said  car  while  said  fender 
remained  on  the  ground,  as  aforesaid." 

Nehemiah  Candee,  for  appellant. 
Joseph  F,  Berry,  for  appellee. 

'  Baldwin,  C.  J.    (after  stating  the  facts  as  above).    The  plain- 


436        Vol,  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Powers  V.  Connecticut  Co 

tiff's  evidence  either  establishes  or  would  have  justified  the  jury 
in  finding  the  following  facts :    On  the  day  alleged,  between  7  and 
8  o'clock  in  the  evening,  the  plaintiff  was  a  passenger  on  one  of 
the  defendant's  trolley  cars  in   South   Norwalk.    It  was  stopped 
near  the  corner  of  North  Main  and  Washington  streets  and  three 
persons  alighted.    She  was  the  last  of  them,  and  stepped  from  the 
rear  end  of  the  car  down  upon  the  street,  facing  forward.    As 
soon  as  both  her  feet  were  on  the  ground,  she  turned  to  pass 
around  the  rear  of  the  car,  following  the  course  customarily  taken 
by  passengers  alighting  there  from  the  car  to  reach  the  sidewalk^ 
which  she  wished  to  gain.    As  she  started  to  walk  around  it,  the 
skirt  of  her  dress  caught  on  something  that  was  on  the  fender,  and 
she  was  thrown  into  it,  sustaining  considerable  injuries.     At  this 
time  it  was  very  dark.     There  were  seven  or  eight  electric  lights 
shining  inside  the  car  and  a  sign  light  on  the  rear  dasher,  shining 
down  upon  the  fender,  and  about  two  feet  above  the  level  of  the 
platform.     This   fender  was  a  double  one,   the  ordinary  metal 
framework  composing  the  lower  part,  when  down,  and  a  metal 
basket-like  arrangement,  setting  into  the  lower  part.    It  was  at- 
tached to  the  rear  of  the  car,  and  was  either  in  the  position  where 
It  would  customarily  be  upon  the  forward  end  of  the  car,  project- 
ing from  the  car  about  three  feet,  and  within  a  few  inches  of  the 
ground,  or  had  dropped  flat  upon  the  ground.    The  defendant's 
custom,  in  running  its  cars,  was  to  draw  the  rear  fender  up,  fas- 
tening it  by  a  hook  and  chain  or  strap,  and  let  the  front  fender 
down.    When  the  car  was  about  200  feet  from  the  point  where  it 
stopped,  the  conductor  heard  a  noise  coming  from  outside  the  car, 
which  made  him  think  that  there  might  be  something  wrong  with 
the  rear  fender.    He  was  not  certain  as  to  this,  though  he  knew 
that  there  must  have  been  some  kind  of  a  break.    It  was  his  inten- 
tion to  make  an  investigation  as  soon  as  the  car  stopped,  which 
was  to  be  very  shortly.    There  was  an  emergency  bell  on  the  car, 
which  he  did  not  ring.    If  it  had  been  rung,  the  car  would  have 
been  stopped  immediately.    As  soon  as  the  three  passengers  had 
alighted,  he  started  to  make  the  investigation  intended,  but  did  not 
discover  that  the  fender  was  down,  until  the  plaintiff  had  fallen 
into  it.    When  she  got  off  the  car  she  had  no  notice  or  knowledge 
or  means  of  knowledge  that  the  fender  was  down.    She  had  rid- 
den on  this  railway  before,  and  had  never  seen  a  rear  fender  let 
down.    The  defendant  offered  no  evidence. 

The  negligence  alleged  was  ( 1 )  in  allowing  the  fender  to  re- 
main on  the  ground,  after  the  car  had  been  stopped,  and  while 
passengers  were  passing  around  the  rear;  (2)  in  not  providing 
proper  lights ;  and  (3)  in  failing  to  give  the  plaintiff  any  notice  of 
the  position  of  the  fender,  or  warning  of  the  danger  of  passing  to 
the  rear  of  the  car,  while  it  was  down.  There  was  no  evidence 
from  which  the  jury  could  reasonably  have  concluded  that  the 
plaintiff  could  hold  the  defendant  liable  for  negligence  in  any  of 
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these  respects.  At  the  time  when  she  received  her  injury,  it  did 
not  stand  toward  her  in  the  relation  of  a  common  carrier.  A  pas- 
senger on  a  street  car  ceases  to  be  such  when,  at  the  end  of  his 
trip,  he  steps  from  the  car  upon  the  street.  He  then  becomes  a 
traveler  on  the  highway,  and  those  responsible  as  common  carriers 
for  the  due  operation  of  the  railway  are  not  responsible  as  such 
for  his  safe  passage  across  the  road.  Creamer  v.  West  End  Street 
Ry.  Co.,  156  Mass.  320,  31  N.  E.  391,  16  L.  R.  A.  490,  32  Am.  St. 
Rep.  456.  The  defendant,  therefore,  owed  the  plaintiff  not  the 
high  measure  of  care  due  to  a  passenger,  but  only  ordinary  care. 
Whether,  while  she  was  a  passenger,  it  did  not  fail  in  duty  by 
reason  of  the  neglect  of  the  conductor  to  ring  the  emergency  bell, 
and  whether  her  subsequent  injury  might  not  be  a  natural  result 
of  that  negligence,  are  questions  not  presented  by  the  complaint. 
Stopping  the  car  was  an  implied  invitation  to  passengers  to  alight, 
and  an  implied  assurance  that,  unless  notice  were  given  to  the  con- 
trary, the  place  was  a  safe  one  at  which  to  alight.  There  was 
nothing  in  the  evidence  showing  that  it  was  not  a  safe  one.  The 
plaintiff  in  fact  alighted  safely. 

The  fender  was  a  part  of  the  ca^r.  After  alighting,  she  brushed 
against  it,  her  dress  was  caught,  and  she  fell.  She  went  too  close 
to  it  for  safety,  but  this  was  while  she  was  exercising  her  rights 
as  a  traveler  on  the  highway.  Neither  she  nor  the  defendant 
knew  that  the  fender  was  down.  Her  evidence  shows  that  the  car 
was  so  lighted  as  to  make  the  fender  visible  if  she  had  looked 
toward  the  ground.  It  did  not  show  that  she  so  looked  but  rather 
that  she  did  not.  The  defendant's  servants,  even  if  they  could  be 
chargeable  with  imputed  knowledge  that  the  fender  was  down, 
could  not  reasonably  have  been  held  to  be  negligent,  as  respects 
highway  travelers,  in  allowing  it  to  remain  down,  or  in  omitting  to 
notify  them  of  its  condition.  The  company  had  a  franchise  from 
the  state  authorizing  it  to  run  cars  in  the  highway.  Fenders  are 
a  well-known  and  not  unusual  attachment  to  such  cars.  Their 
use  is  within  the  protection  of  the  franchise,  and  when  a  car  is 
equipped  with  them  they  are  a  part  of  it.  Gargan  v.  West  End 
Street  Ry.  Co.,  176  Mass.  106,  57  N.  E.  217,  49  L.  R.  A.  421,  79 
Am.  St.  Rep.  298.  Ordinary  care  on  the  part  of  highway  travel- 
ers required  them  to  look  before  they  stepped  so  close  to  a  car  as 
to  come  in  contact  with  it.  Upon  the  evidence  presented,  no 
reasonable  men,  informed  as  to  the  law  governing  the  facts  in 
issue,  could  come  to  any  other  conclusion  than  that  the  plaintiff 
failed  to  show  either  that  she  exercised  such  care,  or  that  the  de- 
fendant was  wanting  in  ordinary  care  toward  her.  It  was  there- 
fore proper  to  direct  a  verdict  in  its  favor.  Fay  v.  Hartford  & 
Springfield  Street  Ry.  Co.,  81  Conn.  578,  71  Atl.  734. 

There  is  no  merit  in  the  error  assigned  upon  the  refusal  of  the 
trial  court  to  make  certain  additional  findings  of  fact.  The  cause 
was  not  one  "tried  to  the  court  without  jury."    The  provisions  of 
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Gen.  St.  1902,  §§  795,  796,  therefore  do  not  apply  to  the  appeal. 
When  a  case  tried  to  the  jury  goes  off  upon  a  verdict  for  the  de- 
fendant, given  by  direction  of  the  court,  it  is  only  necessary,  in 
order  to  secure  a  review  in  this  court,  that  there  be  a  finding  stat- 
ing all  the  evidence  introduced  and  rulings  made.  If,  however, 
the  parties  prefer  that  this  evidence  should  be  summarized  by  the 
court,  and  that  is  done,  as  in  this  instance,  a  finding  of  this  nature, 
if  incorrect,  may  be  corrected  by  proceedings  under  Gen.  St.  § 
797,  The  plaintiff  has  taken  such  proceedings  in  support  of  her 
appeal,  and  the  superior  court  has  certified  up  a  statement  of  all 
the  evidence  and  rulings  at  the  trial.  That  statement,  in  this  con- 
dition of  the  cause,  operates  substantially  as  an  amendment  of  or 
substitute  for  the  original  finding.  We  have  so  treated  it,  in  pre- 
paring the  statement  of  the  facts  above  given  in  the  opinion, 
which  contains  all  those  of  any  materiality  which  the  jury  would 
have  been  justified  in  finding  from  the  evidence  before  them. 

The  corrections  asked  for  were  properly  denied  by  the  superior 
court. 

There  is  no  error.    The  other  Judges  concurred. 


Arnold  v.  Atchison^  T.  &  S.  F..Ry.  Co. 

(Supreme  Court  of  Kansas,  Jan.  8,  1910.) 
[106  Pac.  Rep.  42.] 

Carriers — Injuries  to  Passenger — ^Assault  by  Brakeman.* — A  passen- 
ger in  the  caboose  of  a  freight  train,  who  gets  into  a  controversy 
with  a  brakeman  over  the  disposition  of  some  bedding,  claimed  by 
the  brakeman  as  his  property,  and  who  begins  a  melee  by  striking  the 
brakeman,  cannot  recover  damages  of  the  railroad  company  for  in- 
juries received  in  the  fight  which  ensues. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Clark  County;  Gordon  L.  Finley, 
Judge. 

Action  by  Frank  M.  Arnold  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  defendant,  and  plain- 
tiff appealed.     Affirmed. 

Bottsford,  Deatherage,  Bottsford  &  Creason  and  Bone  &  Har- 
vey, for  appellant. 

Wm.  R,  Smith,  O,  /.  Wood,  and  A.  A.  Scott,  for  appellee. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
a  carrier  for  assaults  by  its  employees  on  its  passengers,  see  first 
foot-note  of  Illinois  Cent.  R.  Co.  v.  Gunterman  (Ky.).  33  R.  R.  R-  203, 
66  Am.  &  Eng.  R.  Cas.,  N.  S.,  203;  foot-note  of  McKain  v.  Baltimore 
&  O.  R.  Co.  (W.  Va.),  32  R.  R.  R.  542,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
642. 
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Smith,  J.  Arnold  entered. the  caboose  of  a  train  on  appellee's 
railroad,  on  which  train  he  was  shipping  cattle.  He  lay  down 
upon  a  seat  on  which  there  was  a  bed  quilt  belonging  to  a  brake- 
man.  The  train  crew  were  at  the  time  making  up  the  train,  and  on 
the  return  of  the  brakeman  he  requested  Arnold,  in  a  rQugh  man- 
ner, to  get  up  so  he  could  get  his  quilt.  Upon  the  refusal  of 
Arnold  so  to  do  the  brakeman  reached  to  take  his  quilt,  and  there- 
upon Arnold  struck  him.  A  fight  ensued,  in  which  Arnold  re- 
ceived some  slight  scratches  and  bruises.  Arnold  brought  this 
action  to  recover  from  the  company  damages,  which  he  alleges  he 
suffered,  in  the  sum  of  $5,000.  In  his  petition  he  alleges  that  the 
brakeman  struck  him  first,  and  he  was  forced  to  defend  himself. 
The  company  answered  by  a  general  denial,  and  alleged  that  if 
Arnold  was  injured  the  brakeman  was  not  at  that  time  engaged  in 
any  business  of  the  company,  or  within  the  scope  of  his  employ- 
ment. 

The  case  was  tried  to  a  jury,  which  returned  a  general  verdict 
in  favor  of  the  company,  and  among  other  findings  answered  the 
following  special  questions  of  fact: 

"Did  the  brakeman  Mills  take  hold  of  the  plaintiff  near  the 
feet,  or  act  as  though  he  was  going  to  take  hold  of  him  to  put  him 
off  the  cushion  ?    Answer :    No." 

"Did  the  brakeman  Mills  strike  at  plaintiff,  or  attempt  to  strike 
at  him,  or  grab  hold  of  him  before  plaintiff  struck  him?  Answer : 
No." 

The  court  approved  the  verdict  and  findings,  and  rendered 
judgment  in  favor  of  the  company. 

It  appears  that  the  controversy  arose  over  a  matter  very  re- 
motely, if  at  all,  connected  with  the  duty  which  the  company  owed 
to  Arnold  as  a  passenger.  It  was  essentially  a  personal  contro- 
versy between  the  passenger  and  the  brakeman,  which  culminated 
in  the  passenger  first  striking  the  brakeman  and  precipitating  an 
encounter.  Arnold  was  the  aggressor  and  in  the  wrong,  and  he 
certainly  cannot  hold  the  company  responsible  for  injuries  which 
be  brought  upon  himself  by  his  unlawful  act. 

Numerous  assignments  of  error  are  made  and  argued  at  great 
length,  but  we  find  no  substantial  error  in  any  of  the  proceedings 
of  the  court. 

The  judment  is  therefore  affirmed.    All  the  Justices  concurring. 

:i  •       ■ 


440       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Lyons  ^^  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Jan.  7,  1910.) 

[90  N.  E.  Rep.  419.] 

Carriers — Injury  to  Passenger — Evidence. — ^It  being^  common  knowl- 
edge that  the  Boston  Elevated  Railway  Company  does  not  conduct 
an  express  or  parcel  delivery  business,  it  is  a  reasonable  inference 
that  bundles  in  the  doorway  of  a  car  belong  to  a  passenger. 

Carriers — Injury  to  Passenger.* — That  a  passenger  of  an  elevated 
railroad  was  injured  by  falling  over  parcels  negligently  left  in  the 
doorway  of  the  car  by  another  passenger,  does  not  render  the  car- 
rier liable  for  the  injury,  in  the  absence  of  a  showing  that  defendant 
had  notice  of  the  obstruction,  or  that  it  had  existed  for  such  a  length 
of  time  that  defendant  should  have  known  thereof. 

Exceptions  from  Superior  Court,  Suffolk  County ;  J.  B.  Rich- 
ardson, Judge. 

Action  by  Emma  Lyons  against  the  Boston  Elevated  Railway 
Company.  There  was  a  verdict  for  plaintiff,  and  defendant  brings 
exceptions.    Judgment  for  defendant. 

Whipple,  Scars  &  Ogdcn,  Charles  Wood  Bond,  and  H.  £.  Per- 
kins, for  plaintiff. 

Ralph  A.  Stewart  and  L.  R.  Chamberlin,  for  defendant. 

RuGG,  J.  While  the  female  plaintiff  was  entering  one  of  the 
defendant's  cars  by  its  middle  door,  which  had  just  been  opened 
as  the  car  came  to  a  stop,  she  observed  a  number  of  bundles  in  the 
doorway,  one  of  which  she  moved,  and  over  the  other  of  which 
she  stumbled  and  fell.  There  was  no  evidence  as  to  the  length  of 
time  they  had  been  in  the  doorway  nor  as  to  their  ownership,  ex- 
cept that  after  she  fell  a  passenger  came  from  the  other  side  of  the 
car  and  took  them  away.  The  only  description  given  of  them  was 
that  they  were  good-sized  brown  paper  parcels,  the  taller  one  be- 
ing about  as  high  as  the  knee.  It  is  matter  of  common  knowledge 
that  the  defendant  does  not  conduct  an  express  or  parcel  delivery 
business  in  Boston.  The  only  reasonable  inference  from  these 
facts  is  that  the  parcels  were  placed  in  the  doorway  by  a  passen- 
ger. Passengers  upon  elevated  cars  frequently  carry  bundles  of 
all  sorts,  and  have  a  right  to  do  so.  It  is  difficult  to  conceive  of 
performing  a  service  like  that  of  the  defendant  without  permitting 
bags  and  parcels  to  be  brought  into  the  cars.  Passengers  have 
control  of  them  and  may  be  expected  occasionally  to  put  them  on 
the  floor  of  the  car.  The  degree  of  peril  to  other  passengers  re- 
sulting therefrom  is  ordinarily  slight.     Such  things  reasonably 

♦See  last  head-note  of  Adams  v,  Louisville  &  N.  R.  Co.  (Ky.)f  33 
R.  R.  R.  199,  56  Am.  &  Eng.  R.  Cas.,  N.  S-,  199. 
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and  intelligently  done  do  not  constitute  sources  of  danger.  Pitcher 
V.  O.  C.  St.  Ry.  Co.,  196  Mass.  69,  81  N.  E.  876.  The  public  and 
the  defendant  must  act  with  reference  to  this  widely  prevailing 
custom.  There  are  no  circumstances  which  indicate  that  it  was 
the  duty  of  the  defendant  to  keep  an  employee  at  each  car  exit 
and  entrance  to  see  that  passengers  did  not  place  their  packages 
where  they  might  become  obstructions  to  those  Coming  in  or  going 
out.  It  is  too  onerous  a  burden  to  require  the  defendant  to  act 
upon  the  theory  that  every  one  of  its  passengers  is  likely  to  be 
careless  as  to  his  fellows.  The  defendant  might  rely  upon  its  pa- 
trons not  to  be  heedless  of  the  safety  of  others  in  this  respect.  The 
fact  that  one  out  of  many  violated  his  duty  does  not  in  and  of  it- 
self render  the  defendant  Hable.  There  must  at  least  be  some 
notice  to  the  defendant  of  such  conduct  before  it  can  be  charged 
with  responsibility.  There  is  nothing  in  the  present  case  to  show 
that  the  obstruction  had  been  in  the  doorway  more  than  an  in- 
stant or  that  the  defendant's  employees  had  any  knowledge  of 
its  presence  there.  Goddard  v.  B.  &  M.  R.  R.,  179  Mass.  52,  60 
N.  E.  486;  Thomas  v.  Boston  Elevated  Ry.  Co.,  193  Mass.  438, 
78  N.  E.  749. 

In  accordance  with  the  terms  of  the  report,  let  the  entry  in  each 
case  be 

Judgment  for  the  defendant. 
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St.  Louis  &  S.  F.  R.  Co.  v.  Savage. 

(Supreme  Court  of  Alabama,  May  24,  1909.     Rehearing  Denied  June 

30,   1909.) 

[50  So.   Rep.   113.] 

Damages — Evideilce — Admissibility. — In  an  action  for  injuries,  it 
was  proper  to  receive  evidence  of  plaintiffs  physical  'condition  within 
a  reasonable  time  prior  and  subsequent  to  the  injury. 

Damages — Evidence — Admissibility. — In  an  action  for  injuries,  it 
was  proper  to  admit  evidence  that  plaintifif  suffered  loss  of  weighty 
that  he  suffered  pain  at  the  time  and  down  to  the  time  of  the  trial 
such  as  he  had  not  suffered  before,  and  insomnia. 

Damages — Evidence — ^Admissibility. — In  an  action  for  injuries,  it 
was  proper  to  admit  evidence  that  since  the  accident  plaintiff  had 
done  no  work,  and  could  do  none. 

Evidence — Expert  Testimony. — In  an  action  for  injuries  expert 
professional  witnesses  may  testify  as  to  the  cause  of  plaintiff's  im- 
paired physical  condition  subsequent  to  the  accident. 

Witnesses — Competency. — In  an  action  for  injuries,  it  was  compe- 
tent for  plaintiff  to  testify  on  his  own  behalf  as  to  his  physical  con- 
dition within  a  reasonable  time  prior  and  subsequent  to  the  accident 
that  he  had  done  no  work  since  the  accident,  and  could  do  none. 

Witnesses — Examination — Responsiveness  of  Answer. — In  answer 
to  a  question  as  to  what  caused  a  railroad  wreck,  a  witness  re- 
sponded: "It  was  fast  running  is  all  I  could  account  for  it."  Held» 
that  the  answer  was  not  irresponsive. 

Carriers — Injuries  to  Passenger — Evidence. — In  an  action  for  inju- 
ries to  a  passenger,  evidence  that  the  train  was  behind  time  was  ad- 
missible as  tending  to  show  that  it  was  being  operated  at  an  unusual 
and  immoderate  rate  of  speed. 

Carriers — Injury  to  Passengers — Rate  of  Speed.* — With  respect  ta 
the  safety  of  passengers,  a  rate  of  speed  may  be  dangerous  and  neg- 
ligent per  se. 

Evidence — Opinion  Evidence. — In  an  action  for  injuries  to  a  pas- 
senger in  a  wreck,  plaintiff  claimed  that  the  train  was  running  at  a 
dangerous  speed,  and  defendant  asked  the  engineer  w^hether  he  could 
have  stopped  at  a  ^public  crossing.  Held,  that  defendant  was  not 
entitled  to  an  answer  to  the  question,  since  the  conclusion  called  for 
was  not  a  permissible  shorthand  rendering  of  collective  facts. 

Carriers — Injuries  to  Passengers — Evidence. — The  evidence  called 
for  involved  facts  and  purposes  foreign  to  the  issue. 

Damages — Evidence — Admissibility. — In  an  action  for  injuries,  it 
was  proper  to  exclude  evidence  of  a  physician  as  to  whether  he  had 
seen  a  chancre  on  plaintiff's  person,  where  the  question  to  the  wit- 

♦See  first  foot-note  of  Partelow  v.  Newton,  etc.,  Ry.  Co.  (Mass.), 
24  R.  R.  R.  605,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  605. 
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ness  was  not  limited  to  a  time  somewhere  near  the  date  of  the  in- 
jury. 

Evidence — Judicial  Notice — Effects  of  Diseases. — That  a  nervous 
condition  is  a  characteristic  of  syphilis  may  not  be  judicially  noticed. 

Damages — Evidence — Admissibility. — In  an  action  for  injuries,  there 
was  no  error  in  refusing  to  permit  a  physician  to  be  asked  whether 
plaintiff  was  a  hard  drinker,  where  at  that  stage  of  the  trial  there 
was  no  evidence  that  the  injuries  might  have  resulted  from  drink, 
and  it  did  not  appear  to  what  time  the  question  related,  although 
later  developments  in  the  trial  of  the  cause  were  such  as  to  render 
the  desired  testimony  admissible  as  accounting  for  plaintiffs  symp- 
toms at  the  time  of  his  visit  to  this  witness,  if  the  question  was  in- 
tended   to  relate  to  that  time. 

Evidence — Hearsay. — It  was  proper  not  to  permit  plaintiff  to  be 
asked  whether  a  physician  had  told  him  that,  if  he  did  not  stop  drink- 
ing, it  would  render  him  insane.  . 

Witnesses — Leading  Question. — It  is  within  the  trial  court's  discre- 
tion to  allow  a  leading  question. 

Damages — Question  for  Jury. — In  an  action  for  injuries,  the  weight 
of  evidence  as  to  impairment  of  plaintiff's  eyesight  after  the  acci- 
dent was  for  the  jury  in  connection  with  all  the  evidence. 

Carriers — Injuries  to  Passenger — Burden  of  Proof. t — Plaintiff  hav- 
ing shown  an  injury  caused  by  the  wreck  of  defendant's  train  while 
he  was  a  passenger  thereon,  or  at  least  having  offered  evidence  which 
made  it  necessary  to  consider  his  injury  under  such  circumstances  as 
one  hypothesis  of  the  case,  that  hypothesis  proven,  cast  upon  the 
defendant  the  burden  of  reasonably  satisfying  the  jury  that  the  wreck 
was  not  due  to  negligence  on  the  part  of  defendant. 

Appeal  and  Error — Waiver  of  Eirror. — Assignments  of  error  not  in- 
sisted on  in  argument  will  not  be  considered. 

Appeal  from  Circuit  Court,  Jefferson  County;  A.  O.  Lane, 
Judge. 

Action  by  John  J.  Savage  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Campbell  &  Johnson,  for  appellant, 
Gaston  &  Pcttus,  for  appellee. 

tSee  generally,  extensive  note,  31  R.  R.  R.  697,  54  Am.  &  Eng.  R. 
Cas.,  X.  S.,  697;  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Stell  (Ark.), 
31  R.  R.  R.  426.  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  426;  first  foot-note  of 
Norfolk  &  W.  Ry.  Co.  v.  Rhodes  (Va.),  31  R.  R.  R.  417,  54  Am.  & 
Eng.  R.  Cas.,  N.  S.,  417;  foot-note  of  Parrent  v.  Rhode  Island  Co. 
(R.  I.),  32  R.  R.  R.  489,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  489;  second 
foot-note  of  Dieckmann  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  32  R. 
R.  R.  346,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  346;  last  foot-note  of  Cin- 
cinnati Traction  Co.  v.  Leach.  (C.  C.  A.),  32  R.  R.  R.  193,  55  Am.  & 
Eng.  R.  Cas.,  N.  S.,  193. 
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Sayre,  J.  Plaintiff  sued  to  recover  damages  for  bodily  in- 
juries sustained  by  him  while  a  passenger  in  the  wreck  of  a  train 
operated  by  the  defendant.  As  tending  to  support  the  allegation 
that  plaintiff  was  injured,  and  as  showing  the  extent  and  char- 
acter of  his  injuries,  it  was  proper  to  receive  evidence  of  his 
physical  condition  within  a  reasonable  tim*e  prior  and  subsequent 
to  the  injury,  that  he  suffered  loss  of  weight,  that  he  suffered  pain 
at  the  time  and  down  to  the  time  of  the  trial  such  as  he  had  not 
suffered  before,  and  insomnia,  and  had  done  no  work  since,  and 
had  been  able  to  do  none,  and  to  all  these  things  it  was  competent 
for  the  plaintiff  to  testify  as  a  witness  in  his  own  behalf,  and  the 
opinion  of  expert  professional  witnesses  as  to  the  cause  of  his 
subsequent  condition  might  be  received.  Alabama  G.  S.  R.  R. 
Co.  V,  Hill,  93  Ala.  514,  9  South.  722,  30  Am.  St.  Rep.  65;  South 
&  N.  A.  R.  R.  Co.  V,  McLendon,  63  Ala.  266.  This  disposes  of 
assignments  of  error  numbered  1,  2,  3,  10,  11,  12,  13,  14,  15.  16, 
17,  18,  19,  20,  21,  22,  23,  24,  25,  28,  and  30. 

A  witness  having  been  asked  without  objection  to  state  what 
caused  the  wreck  answered:  "I  believe  fast  running  is  all  I 
could  account  for  it,  the  wreck."  Defendant  moved  to  exclude 
"it  was  fast  running  is  all  I  could  account  for  it"  on  the  ground 
that  it  was  not  responsive.  Whatever  may  have  been  the  tenable 
objections  to  the  answer  as  evidence,  that  part  of  it  to  which  the 
objection  was  addressed  was  not  open  to  the  particular  objection 
assigned,  and  there  was  no  error  in  overruling  the  motion  to  ex- 
clude. The  assignment  of  particular  objection  was  a  waiver  of 
all  others.  Jaques  v.  Horton,  76  Ala.  238;  Floyd  v.  State,  82  Ala. 
16,  2  South.  683. 

Two  counts  set  out  general  charges  of  negligence  on  the  part 
of  the  agents  or  servants  of  the  defendant  in  operating  the  train. 
Plaintiff  was  permitted  to  show  that  the  train  was  not  nmning 
on  time — was  behind.  We  cannot  say  that  the  fact  that  the  train 
was  late  did  not  have  a  tendency  to  show  tbat  it  was  being  op- 
erated at  an  unusual  and  immoderate  rate  of  speed.  There  is 
natural  tendency  to  haste  when  late,  and,  while  it  is  generally 
stated  that  no  mere  rate  of  speed  constitutes  per  se  negligence, 
this  rule  is  in  most  cases  formulated  for  the  purposes  of  cases 
in  which  persons  or  animals  are  injured  by  coming  on  the  track. 
East  T.  V.  &  G.  R.  R.  v.  Deaver,  79  Ala.  216.  "Railway  com- 
panies being  engaged  in  the  business  of  conveying  passengers  and 
property,  and  that  business  being  regarded  of  the  highest  impor- 
tance, the  speed  of  trains  may  be  regulated  with  that  end  in  view." 
3  Elliott  on  R.  R.  §  1204.  "There  may,  however,  be  peculiar  cir- 
cumstances involved  in  the  particular  case  which  might  justify 
the  conclusion  that  there  was  negligence  in  running  at  a  high 
rate  of  speed."  4  Elliott,  R.  R.  §  1589.  Certainly  with  respect 
to  the  safety  of  passengers  carried  upon  the  train  it  cannot  be  de- 
nied that  a  rate  of  speed  may  be  excessive,  dangerous,  and  n^li- 
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gent.  But  no  parity  of  reason  requires  that  defendant  should 
have  been  allowed  to  have  answers  to  its  questions  propounded  to 
the  engineer  in  charge  of  the  train  as  follows:  "State  whether 
or  not  you  had  your  train  under  control  to  stop  at  the  public 
crossing?  State  whether  or  not  you  could  have  stopped  at  the 
public  crossing?  State  whether  or  not  you  were  running  at  a  rate 
of  speed  at  which  you  could  have  stopped  your  train  at  the  pub- 
lic crossing?"  The  witness  had  testified  that  the  train  was  run- 
ning at  a  rate  of  about  30  miles  an  hour.  The  conclusions  which 
these  questions  called  for  were  not  permissible  shorthand  render- 
ings of  relevant  collective  facts,  but  involved,  not  only  the  rate  of 
speed  of  the  train,  but  other  facts  and  purposes  which  were  wholly 
foreign  to  any  issue  in  the  case. 

On  the  cross-examination  of  Dr.  C.  B.  Bibb,  the  defendant 
asked  him  whether  he  had  ever  seen  sores  on  the  plaintiflF,  and 
again  whether  he  had  ever  seen  a  chancre  on  any  part  of  the  plain- 
tiff's person.  On  objection  made,  the  court  refused  to  permit  these 
questions  unless  they  were  so  framed  as  to  relate  to  a  time  some- 
where near  the  date  of  plaintiff's  injury.  It  would  greatly  retard 
the  trial  of  causes  of  the  sort  and  add  nothing  to  their  proper  so- 
lution if  parties  were  allowed  to  inquire  into  every  ailment  from 
which  plaintiff  may  have  suffered,  no  matter  how  remote.  Evi- 
dence of  the  kind  to  come  within  the  requirement  of  materiality 
must  be  so  nearly  related  to  the  point  of  time  of  the  injury  com- 
plained of  as  to  afford  an  inference  of  appreciable  weight  that  the 
accident  did  or  did  not  effect  a  change  in  the  physicial  condition 
of  the  plaintiff.  These  questions  are  urged  on  the  theory  that  a 
disease  of  the  nature  indicated  is  permanent  in  its  effects,  and  so 
might  account  for  plaintiff's  nervous  condition  subsequent  to 
the  accident.  But  we  cannot  judicially  know,  as  counsel  seem 
.to  suppose,  this  characteristic  of  the  disease  intimated.  We  are 
of  opinion  that  the  questions  were  properly  limited  by  the  trial 
court.  So  also  in  respect  to  assignments  of  error  7  and  8  which 
are  based  upon  the  court's  refusal  to  allow  the  defendant  to  ask 
whether  plaintiff  was  a  drinking  man,  and  whether  he  was  not  a 
hard  drinker.  At  the  stage  of  the  trial  at  which  these  questions 
were  asked  there  had  been  no  evidence  tending  to  show  that  the 
injuries  of  which  the  plaintiff  complained  might  have  resulted 
from  drink,  nor  are  we  able  to  determine  from  the  record  the 
period  of  time  to  which  they  relate.  Under  these  circumstances, 
we  are  not  disposed  to  put  the  trial  court  in  error,  although  later 
developments  in  the  trial  of  the  cause  were  such  as  to  render  the 
desired  testimony  admissible  as  accounting  for  plaintiff's  symp- 
toms at  the  time  of  his  visit  to  this  witness,  if  the  question  was 
intended  to  relate  to  that  time. 

The  court  committed  no  error  in  sustaining  plaintiff's  objection 
to  defendant's  question  propounded  to  plaintiff  as  follows:  "Is 
it  not  a  fact  that  Dr.  Young  told  you  that,  if  you  did  not  stop 
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drinking,  it  might  make  you  insane?"  Of  course,  the  fact  that 
plaintiff  was  drinking  or  a  drinking  man  could  not  be  proved  by 
Dr.  Young's  unsworn  statement ;  nor  was  it  competent  in  the  way 
of  contradiction,  for  he  had  sworn  to  nothing  to  the  contrary  nor 
had  he  been  interrogated  in  reference  to  the  statement  supposed 
to  have  been  made  by  him. 

Defendant  objected  to  the  question  which  is  made  the  subject 
of  the  twenty-seventh  assignment  of  error  on  the  ground  that  it 
was  leading  and  suggestive.  It  was  within  the  discretion  of  the 
court  to  allow  a  leading  question.  Blevins  v.  Pope,  7  Ala.  371 ; 
Sayre  v,  Durwood,  35  Ala.  247. 

There  was  testimony  that  among  the  other  troubles  alleged  to 
have  been  suffered  by  plaintiff  subsequent  to  the  wreck  his  eye- 
sight became  bad — worse  than  it  had  been  before.  However 
weak  and  inconclusive  this  evidence  may  have  appeared  to  the 
jury,  it  was  for  them  to  determine  its  weight  in  connection  with 
all  the  evidence.  Charges  1,  8,  9,  and  10,  requested  by  the  de- 
fendant, were  therefore  properly  refused. 

The  plaintiff  having  shown  an  injury  caused  by  the  wreck  of 
defendant's  train  while  he  was  a  passenger  thereon,  or  at  least 
having  offered  evidence  which  made  it  necessary  to  consider  his 
injury  under  such  circumstances  as  one  hypothesis  of  the  case, 
that  hypothesis  proven,  cast  upon  the.  defendant  the  burden  of 
reasonably  satisfying  the  jury  that  the  wreck  was  not  due  to  neg- 
ligence on  the  part  of  defendant.  Ala.  G.  S.  R.  R.  Co.  v.  Hill, 
supra.  The  jury  were  at  liberty  under  the  evidence  to  refer  the 
injury  to  either  of  the  causes  stated  in  the  complaint,  and  the 
general  affirmative  charges,  on  the  whole  case,  and  upon  the 
separate  counts,  were  properly  refused. 

Other  assignments  of  error  are  not  insisted  upon  in  argument 
such  way  as  to  demand  consideration.    Hodge  v.  Rambow  (Ala.)  . 
45  South.  678.    They  have,  however,  been  considered,  and  no  re- 
versible error  found. 

Affirmed. 

DowDELL,  C.  J.,  and  Anderson  and  McClellan,  JJ.,  concur. 
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(Supreme  Court  of  Arkansas,  Jan.  10,  1910.) 
[124  S.  W.  Rep.  516.] 

Carriers — Passengers — Compartments — Ejection  of  White  Passen- 
ger from  Coach  Set  Apart  for  Colored  Persons.* — Under  Kirby's  Dig. 
|§  6622,  6632,  requiring  railroad  companies  to  provide  equal  but  sep- 
arate and  sufficient  accommodations  for  the  white  and  colored  races, 
a  company  may  make  reasonable  regulations  as  to  the  time  and 
manner  of  designating  the  respective  compartments  of  the  races;* 
and,  where  there  were  more  colored  passengers  than  the  end  of  the 
smoker  set  apart  for  them  would  accommodate,  the  conductor  could 
order  the  white  passengers  to  take  seats  in  a  Pullman  coach,  in  the 
rear,  and,  if  a  white  passenger  in  the  smoker  refused  to  change  his 
seat,  could  use  such  force  as  was  necessary  to  eject  him  from  the  smoker 
and  compel  him  to  go  to  the  coach  designated  for  white  passengers. 

Carriers — Passengers — Equipment — Separate  Coaches  for  Races — 
Right  to  Require.* — Railroad  companies  may,  independent  of  statute, 
make  reasonable  rules  for  the  separation  of  passengers  belonging  to 
different  races,  if  equal  accommodations  are  provided,  though  reason- 
able rules  prescribed  by  statute  must  be  followed. 

Appeal  and  Error — Harmless  Error — Admission  of  Evidence. — In  a 
passenger's  action  for  damages  for  his  ejection  from  the  smoker 
after  the  conductor  had  directed  him  to  leave  it  so  as  to  make  room 
for  colored  passengers,  it  was  not  reversible  error  to  admit  evidence 
of  the  conductor  that  it  was  his  duty  to  eject  white  passengers  who 
had  paid  their  fare  from  the  smoking  compartment  while  the  train 
was  in  motion,  if  they  did  not  leave  that  car  and  go  to  another  coach 
when  ordered  to  do  so  in  order  to  make  room  for  colored  passen- 
gers, and  that  he  had  authority  to  use  the  white  end  of  the  smoker 
for  colored  passengers  when  the  colored  end  was  not  sufficient  to 
hold  all  the  colored  passengers. 

Appeal  from  Circuit  Court  Lonoke  County ;  Eugene  Lankf ord, 
Judge. 

Action  by  John  Bradford  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

October  30,  1908,  appellant  filed  complaint  in  the  Lonoke  circuit 
court  against  the  St.  Louis  Iron  Mountain  &  Southern  Railway 
Company,  charging  that  while  he  was  a  passenger  on  the  defend- 

*For  the  authoritres  in  this  series  on  the  subjects  of  the  duty  and 
*  right    to    separate   white   and   colored    passengers,    see    foot-note    of 
Wolfe  V.  Georgia  Ry.  &  Elec.  Co.  (Ga.),  24  R.  R.  R.  180,  47  Am.  & 
Eng.  R.  Cas.,  N.  S.,  180. 
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ant's  train  the  conductor  "recklessly,  maliciously,  and  unlawfully- 
struck  and  choked  said  plaintiff,"  and  that  the  conductor  and  the 
porter  and  the  brakeman  again  assaulted  him,  beat  him  upon  the 
head,  cursed,  choked,  and  threatened  to  kill  him.  Damages  were 
asked  in  the  sum  of  $1,900  actual  damages  and  $500  punitive 
damage.  The  answer  of  the  defendant  denied  that  the  conductor 
or  other  employee  recklessly,  willfully,  and  maliciously  assaulted 
appellant,  and  denied  that  any  of  them  cursed  him,  alleged  that 
defendant  seated  himself  in  a  coach  designated  for  colored  pas- 
sengers, and  that  the  conductor  requested  him  to  enter  a  coach 
for  white  passengers ;  that  appellant  refused  to  do  so,  and  asserted 
the  intention  of  remaining  in  the  coach  assigned  to  colored  pas- 
sengers; that  the  conductor  removed  him,  using  only  such  force 
as  was  necessary.'  It  also  claimed  that  appellant  was  drunk  and 
disorderly,  and  denied  that  plaintiff  was  entitled  to  any  damages. 

John  Bradford  took  passage  on  appellee's  train  at  Argenta  for 
Jacksonville,  another  station  not  far  distant.*  He  took  his  seat 
in  the  "smoker,"  a  car  with  two  compartments.  One  of  these 
where  appellant  seated  himself  was  designated  for  white  people. 
Bradford  appeared  to  be  under  the  influence  of  liquor.  Twenty- 
five  or  30  colored  passengers  boarded  the  train  at  Argenta.  There 
was  not  room  in  the  colored  compartment  for  them,  and  in  a  few 
minutes  after  the  train  pulled  out  from  Argenta  they  went  into 
the  compartment  of  the  smoker  where  appellant  and  other  white 
passengers  were.  Immediately  thereafter  the  conductor  also  went 
into  the  compartment  where  appellant  and  others  were,  and  told 
the  white  passengers  that  he  needed  the  "smoker"  for  the  ac- 
commodation of  the  negroes,  and  requested  the  white  passengers 
to  go  back  into  the  rear  car.  There  was  a  "dead  head"  Pullman 
car  in  the  rear  where  all  the  white  passengers  could  be  seated. 
All  "seemed  to  go"  except  appellant.  He  said  he  would  not  give 
up  his  seat  to  a  negro,  called  upon  his  friends  to  stand  by  him, 
and  refuse  to  comply  with  the  request  of  the  conductor.  The  con- 
ductor tried  to  persuade  him  to  go,  but  he  refused  with  an  oath, 
telling  the  conductor  that,  if  he  wanted  him  out  of  there,  he  would 
have  to  put  him  out. 

The  conductor,  whose  version  of  the  matter  the  jury  accepted, 
testified  as  to  the  manner  of  appellant's  expulsion  as  follows: 
"I  took  my  coat  off  and  took  him  back  to  the  sleeper.  Mr.  Brad- 
ford ran  his  hand  in  his  hip  pocket,  and  I  grabbed  his  throat  with 
my  left  hand  and  choked  him,  and  he  commenced  to  nod  like  that, 
and  I  took  him  and  led  him  back  like  a  little  man.  I  laid  my 
hands  on  his  shoulders,  and  walked  .behind  him.  I  went  back  to 
see  that  he  had  a  seat ;  and  I  seated  him  in  the  Pullman,  on  the 
right-hand  side  of  the  car,  facing  north.  I  did  not  strike  him  with  ^ 
my  fist,  or  kick  him.  I  took  him  by  the  throat  to  protect  myself 
when  he  put  his  hand  in  his  pocket.  I  thought  he  was  going  for  a 
knife  or  a  gun.    When  I  saw  him  do  that,  I  did  take  him  by  the 
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throat ;  and  I  did  it  to  resist  whatever  assault  he  might  make  on 
me.  The  porter  did  not  kick  Bradford.  He  didn't  have  his 
hands  on  him.  The  brakeman  did  not  strike  him,  or  beat  him  or 
kick  him.  He  wasn't  even  in  the  car."  The  conductor  further 
testified  as  follows:  "It  is  the  rule  of  the  company  to  seat  the 
colored  passengers  in  the  front  and  to  use  the  rear  end  for  the 
white  passengers.  H  it  becomes  necessary  in  order  to  accom- 
modate passengers,  we  go  and  request  the  white  people  to  vacate 
that  partition  car,  and  take  seats  in  other  parts  of  the  train.  The 
rule  of  the  company  gives  the  conductor  the  right  to  force  white 
people  to  go  out  and  let  negroes  in  there  while  the  train  is  going,  if 
it  becomes  necessary,  even  though  when  they  had  taken  their 
seats  in  there  it  was  assigned  and  designated  for  white  people. 
We  have  no  rule  which  requires  us  to  see  that  no  one  goes  from 
one  car  to  another  while  the  same  is  in  motion.  We  are  supposed 
to  keep  them  from  ric^ng  on  the  platform ;  but  it  is  not  particularly 
dangerous  to  pass  from  one  car  to  the  other  because  you  are  in 
motion.  Under  our  rule  we  have  a  right  to  move  passengers  from 
one  car  to  another  in  order  to  give  all  passengers  a  seat,  and  we 
can  do  that  while  the  train  is  going  along.  In  order  to  comply 
with  the  laws  of  the  state  as  to  separate  cars  for  white  and  black 
passengers,  we  have  a  right  to  move  the  white  passengers  from 
2(  car  where  they  have  taken  their  seats,  if  it  becomes  necessary 
to  use  that  car  to  seat  black  passengers.  And,  if  they  refuse  to 
leave  it,  we  have  a  right  to  eject  them  from  the  coach.  There 
was  no  sign  in  this  car,  but  it  was  usually  used  as  a  smoking  car 
for  white  passengers.  At  the  time  I  asked  the  gentlemen  to  va- 
cate, the  auditor  had  not  been  around  and  taken  up  fare.  I 
don't  think  he  had.  I  acted  under  rule  338,  and  seated  the  pas- 
sengers in  the  sleeper.  We  can  take  any  one  back  out  of  the  train 
and  seat  them  in  the  Pullman  car  during  the  day  without  extra 
charge.  The  train  conductor  is  superior  to  the  Pullman  conductor 
and  has  that  right.  I  had  control  over  that  car  that  day.  I 
wasn-t  authorized  to  use  that  car,  except  when  cases  arise  to  use 
it.  It  was  a  dead  head  car  and  belonged  to  the  Pullman  Com- 
pany." 

The  rule  338  was  read,  and  is  as  follows :  "Should  there  not 
be  sufficient  sitting  room  in  the  coaches  during  the  day  to  accom- 
modate all  of  the  passengers,  and  should  there  be  a  sleeping  car 
attached  to  the  train  in  which  there  are  vacant  seats,  the  conductor 
may  seat  some  of  the  passengers  in  the  sleeping  car,  noting  on 
his  report  the  number  of  passengers  placed  in  such  car  and  the 
stations  to  and  from  which  they  travel.  This  should  not  be  done 
when  passengers  in  the  sleeping  car  have  retired  or  to  such  an  ex- 
tent as  to  discommode  regular  sleeping  car  passengers."  The 
conductor  continued  his  testimony  as  follows :  "My  understand- 
ing of  the  rule  is  that  whenever  it  becomes  necessary  1  can  change 
the  assignment  of  passengers  from  one  coach  to  the  other  in  or- 
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der  to  comply  with  the  law.  As  I  understand  it,  we  must  pro- 
vide seats  for  all  passengers,  and  if  I  haven't  enough  room  in  the 
colored  car  for  all  colored  passengers,  I  can  request  the  other 
people  to  vacate  that  car."  There  was  other  testimony  tending 
to  corroborate  the  testimony  of  the  conductor.  The  above  tes- 
timony was  introduced  over  appellant's  objection.  The  grounds 
of  his  objection  are:  (1)  That  there  was  error  in  permitting 
witness  Hunter  to  testify  that  it  was  his  duty  to  eject  the  white 
passengers  from  the  smoking  compartment  of  the  car  assigned 
and  set  apart  to  white  passengers  while  the  train  was  in  motion; 
(2)  that  he  had  the  power  and  right  to  use  the  white  smoker 
for  colored  passengers  when  the  compartment  set  apart  to  them 
was  not  sufficient  to  seat  them;  and  (3)  that  he  had  the  right 
to  eject  a  white  passenger  from  the  smoking  compartment  for 
white  passengers  while  the  train  was  in  motion  and  after  the  pas- 
senger had  paid  his  fare. 

The  testimony  of  appellant  tended  to  show  that  on  his  refusing 
to  leave  the  car  where  he  was  seated  he  was  violently  assaulted 
and  choked  by  the  conductor  into  insensibility,  and  was  severeh 
injured;  that  the  conductor  used  abusive  and  profane  language 
towards  appellant;  that  the  porter  and  brakeman.also  assaulted 
him.    Appellant's  testimony  was  corroborated  by  other  witnesses. 

The  appellant  presented  the  following  prayer:  '*{8)  If  you 
fi^id  from  the  evidence  that  the  plaintiff,  John  Bradford,  took 
passage  on  defendant's  train  and  had  a  ticket  to  the  place  of 
destination,  it  was  the  duty  of  the  conductor  to  furnish  him  with 
a  seat,  and,  when  assigned  a  seat,  the  conductor  would  not  have 
a  right  to  eject  him  from  said  seat  to  give  it  to  another  passenger; 
and,  if  you  believe  from  the  evidence  he  was  forcibly  removed 
from  said  seat  for  the  purpose  of  giving  it  to  another,  you  are 
instructed  that  said  ejectment  was  unlawful,  and  you  should  find 
for  the  plaintiff."  The  court  refused  to  grant  the  prayer,  and 
appellant  duly  excepted.  The  court  gave  among  others  the  fol- 
lowing instruction:  *'(20)  You  are  instructed  that  it  is  the  duty 
of  the  conductor  in  charge  of  a  passenger  train  to  assign  the 
passengers  to  a  coach  or  compartment  of  the  coach  to  which  they 
belong  by  virtue  of  the  race  to  which  they  belong,  and,  if  the 
passenger  refuses  to  occupy  the  coach  or  compartment  to  which 
he  belongs  because  of  his  race,  and  occupies  and  insists  and  per- 
sists in  occupying  a  coach  or  compartment  to  which  he  does  not 
belong  because  of  his  race,  the  conductor  has  the  right  to  use 
such  force  as  it  is  necessary  to  eject  such  a  passenger  from  such 
a  coach  to  which  such  a  passenger  does  not  belong." 

The  appellant  objected  to  the  instructions  and  excepted  to  the 
ruling  of  the  court  in  giving  them.  The  verdict  and  judgment 
were  for  appellee.    This  appeal  is  duly  prosecuted. 

Trimble,  Robinson  &  Trimble,  for  appellant. 
Kinsu'orthy  &  Phaton  and  Jas,  H,  Stevenson,  for  appellee. 
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Wood,  J.  (after  stating  the  facts  as  above).  1.  The  court  in 
correct  instructions  presented  to^the  jury  the  issues  of  fact  as 
to  whether  it  became  necessary  for  the  conductor  in  the  discharge 
of  his  duty  to  eject  appellant  from  the  smoker,  and  if  so,  whether 
he  performed  his  duty  in  a  lawful  manner,  i.  e.,  without  any 
unnecessary  force,  and  without  any  insult  or  uncalled  for  humil- 
iation to  appellant.  The  verdict  of  the  jury  settles  the  disputed 
questions  of  fact  in  favor  of  appellee. 

2.  The  controverted  questions  of  law  are  presented  in  the  re- 
fusal of  the  court  to  give  appellant's  prayer  No.-  7,  and  in  giving 
appellee's  prayer  No.  20.  Prayer  No.  7  is  predicated  upon  the 
theory  that  when  once  separate  coaches  or  separate  compartments 
are  assigned  respectively  to  the  white  and  African  races,  and  the 
passenger  has  been  furnished  a  seat  in  the  car  or  compartment 
set  apart  for  the  use  of  the  race  to  which  he  belongs,  thereafter 
the  officers  of  the  trains  could  not  make  a  new  and  diflFerent  as- 
signment of  cars  for  the  use  of  the  separate  races,  and  cause  the 
passengers  belonging  to  those  races  to  adjust  themselves  accord- 
ingly. No  warrant  for  such  construction  can  be  found  in  the 
provisions  of  the  "separate  coach  law."  Sections  6622-6632,  in- 
clusive, Kirby's  Dig.  The  purpose  of  the  law  was  to  require 
railway  companies  to  provide  "equal  but  separate  and  sufficient 
accommodations  for  the  white  and  African  races"  for  their 
mutual  comfort  and  convenience.  The  law  should  be  so  construed 
to  conserve  the  welfare  of  the  public  white  and  colored  who 
use  this  mode  of  travel.  If  the  rigid  and  narrow  construction 
obtained  as  set  forth  in  prayer  7,  the  inevitable  consequence 
would  be  at  times  to  greatly  inconvenience  and  annoy  both 
races.  The  case  at  bar  aptly  illustrates  what  might  result 
constantly  if  the  conductor  having  supervision  of  the  train 
and  intrusted  with  the  duty  of  securing  as  far  as  practicable 
the  comfort  of  all  the  passengers  were  not  allowed,  if  the 
emergency  demanded  it,  to  reassign  coaches  for  the  different  races, 
and  to  compel  the  passengers  to  take  the  coaches  or  compartments 
thus  set  apart  for  their  use.  Here  for  instance  there  was  ample 
room  for  the  comfortable  seating  of  both  races  by  the  arrange- 
ment which  the  conductor  ordered.  But  if  appellant  under  the 
law  could  have  retained  his  seat  in  the  compartment  first  assigned 
to  white  people,  and  could  have  compelled  the  coniductor  to  al- 
low such  assignment  to  stand,  it  would  have  resulted  in  great  dis- 
comfort to  a  considerable  number  of  the  passengers  of  both  races. 
The  lawmakers,  having  required  equal  but  separate  and  sufficient 
accommodations  for  the  white  and  African  races,  wisely  left  the 
matter  of  when  and  how  the  coaches  and  compartments  should 
be  designated  and  set  apart  to  the  good  judgment  of  the  com- 
panies, the  only  exaction  being  that  provision  should  be  made 
for  the  equal,  separate  and  sufficient  accommodation  of  the  races 
named,  and  that  the  companies  should  compel  the  passengers  to 
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obey  the  requirements  of  the  law  by  accepting  and  using  the  sep- 
arate accommodations  furnished  them. .  The  company  has  the  right 
to  make  reasonable  rules  and  regulations  as  to  the  times  and  man- 
ner of  the  designation  and  assignment  of  the  separate  compart- 
ments furnished  under  the  law.  To  these  the  passengers  must 
conform.  It  will  be  observed  that  the  railway  companies  and 
the  passengers  have  reciprocal  duties  and  obligations  looking 
to  the  due  enforcement  of  the  provisions  of  the  "separate  coach 
law."  Railway  companies  have  the  power  independent  of  any 
statute  to  make  reasonable  rules  for  the  separation  of  passengers 
belonging  to  different  races,  observing  the  conditions  of  equality 
of  accommodations.  Where  the  statute  prescribes  all  the  rules 
and  regulations  to  be  observed,  of  course,  if  these  are  reasonable, 
they  must  be  observed.  But,  where  the  statute  is  silent  as  to  par- 
ticular rules  and  regulations,  the  common-law  right  of  the  car- 
rier to  make  them  and  have  them  obeyed  remains  unimpaired.  9 
Curr.  Law,  p.  512,  §  27;  Ohio  Valley  Ry.  v.  Lander,  104  Ky. 
431,  47  S.  W.  344,  882,  and  authorities  cited  in  brief  of  counsel 
in  that  case  for  appellant ;  2  Hutchinson  on  Car.  §  972,  note  28. 
The  court  therefore  did  not  err  in  refusing  prayer  No.  7  and  in 
giving  prayer  No.  20.  There  were  no  reversible  errors  in  the 
rulings  of  the  court  upon  the  admission  of  evidence. 
The  judgment  is  therefore  affirmed. 
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(Supreme  Court  of  Michigan,  Nov.  5,  1909.) 
[123  N.  W.  Rep.  2.] 

Carrieos — Injury  to  Passenger — Inference  of  Negligence.'*' — There  is 
an  inference  of  negligence,  requiring  no  further  proof,  but  open  to 
rebuttal,  where  an  electric  car,  containing  passengers,  and  under  the 
control  of  the  carrier's  servants,  continues  its  course  till  it  collides 
with  a  standing  car  ahead  of  it,  with  5uch  force  as  to  push  such  car 
ahead  75  feet. 

Trial — Question  of  Credibility. — ^Though  the  motorman  of  an  elec- 
tric car,  which  collided  forcefully  with  a  standing  car  un  the  track, 
injuring  a  passenger,  testified  to  facts  meeting  the  inference  of  neg- 
ligence, yet,  his  testimony  as  to  the  speed  of  the  car  being  at  vari- 
ance with  that  of  others,  he  testifying  that  the  collision  moved  the 
standing  car  only  12  or  14  feet,  while  they  testified  that  it  moved  it 
75  feet,  his  truthfulness  was  a  question  for.  the  jury. 

Carriers — ^Injury  to  Passenger — Negligence — Burden  of  Proof.f 
— Plaintiff's  burden  of  proof  as  to  negligence  of  defendant,  in  an 
action  by  a  passenger  against  a  carrier  for  injury  from  collision  of 
cars,  does  not  shift,  even  where  a  presumption  of  negligence  exists 
from  the  collision;  but  the  presumption  is  to  be  weighed  with  de- 
fendant's evidence,  and,  if  as  a  whole,  the  evidence  does  not  pre- 
ponderate for  plaintiff,  he  cannot  recover. 

Carriers — Injury  to  Passenger — Negligence—Burden  of  Proof — ^In- 
structions.:t — The  instruction,  in  an  action  for  injury  to  a  passenger 
from  collision,  that  the  presumption  of  negligence  attaches  in  the 
case,  and  defendant  has  the  burden  of  proving  that  there  was  no 
negligence,  and  that  it  was  purely  accidental,  was  erroneous,  as  at 
least  open  to  construction  by  the  jury  of  requiring  defendant  not 
merely  to  furnish  sufficient  testimony  to  meet  the  presumption  aris- 
ing from  the  facts  shown  by  plaintiff,  but  to  overcome  them  by  a 
preponderance   of  evidence. 

Error  to  Circuit  Court,  Wayne  County;  Flavius  L.  Brooke, 
Judge. 

Action  by  Charles  A.  Sewell  against  the  Detroit  United  Rail- 
way. Judgment  for  plaintiff.  Defendant  brings  error.  Re- 
versed, and  new  trial  ordered. 

♦See  extensive  note,  31  R.  R.  R.  723,  54  Am.  &  Eng.  R.  Cas.,  N.  S., 
723;  Farrent  v.  Rhode  Island  Co.  (R.  I.),  32  R.  R.  R.  489,  55  Am.  & 
Eng.  R.  Cas.,  N.  S.,  489. 

tSee  second  foot-note  of  second  preceding  case. 

tSee  extensive  note,  31  R.  R.  R.  743,  54  Am.  &  Eng.  R.  Cas.,  N.  S.» 
743;  last  paragraph  of  foot-note  of  Carroll  v.  Boston  Elev.  Ry. 
Co.  (Mass.),  31  R.  R.  R.  406,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  406. 
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Argued   before   Blair,   C.   J.,   Montgomery,   Hooker,  Mc- 
Alvay,  and  Ostrander,  JJ. 

Corliss,  Leete  &  Joslyn  (Benj.  S.  Paget,  of  counsel),  for  ap- 
pellant. 

Thomas  Hislop,  for  appellee. 

Montgomery,  J.    The  plaintiff  on  the  morning  of  Januar)-  23, 
1907,  boarded  a  car  of  the  defendant  company  near  his  residence, 
and  proceeded  towards  the  downtown  section  of  the  city.    At 
the  intersection  of  Clifford  street  and  Park  place  the  car  in  which 
plaintiff  was  riding  collided  with  a  car  ahead  of  it,  which  had 
stopped  to  let  off  passengers.     The  force  of  the  collision  threw 
the  plaintiff  forward,  and  caused  injuries  which  resulted  in  a 
permanent  stiffening  of  the  knee.    The  testimony  on  the  part  of 
the  plaintiff  tended  to  show  that  the  cars  came  together  with  con- 
siderable force,  and  that  the  forward  car  was  pushed  ahead  a  dis- 
tance of  75  feet.  The  defendant  introduced  the  testimony  of  the 
motorman  in  charge  of  the  car  in  which  the  plaintiff  was  riding.  He 
testified  that  he  was  following  up  the  car  ahead  of  him ;  that  he 
remembers  bringing  his  car  around  the  curve  on  Clifford  street 
which  was  a  block  west  of  Bagley  avenue,  and  the  car  at  that 
time  was  running  less  than  half  speed;  that  when  he  got  around 
the  curve  he  applied  his  brakes  to  the  car,  and  at  that  time  the 
car  ahead  of  him  was  on  the  next  curve  on  Clifford  street,  which 
is  at  the  intersection  of  Park  place,  and  when  he  started  to  stop 
the  car,  he  was  a  block  and  a  half  away  from  the  car  ahead  of 
him ;  the  blocks  at  that  place  not  being  full-size  blocks ;  that  when 
he  applied  his  brakes  the  car  stated  to  stop,  and  **then  there  seemed 
to  be  something  let  go,  and  she  started  ahead  all  of  a  sudden"; 
that  he  then  wound  up  his  hand  brake  and  tried  to  operate  it,  and 
found  that  that  was  entirely  gone,  so  that  it  would  not  wind  up; 
that  after  he  tried  the  hand  brake  he  reversed  the  current,  the  car 
still  progressing  towards  the  other  car  on  the  track;  that  it  was 
slowing  up  a  trifle;  that  when  he  tried  the  hand  brake  he  was 
nearly  a  block  back;  that  when  he  found  the  hand  brake  would 
not  work,  he  reversed  the  current,  and  the  fuse  wire  blew  out; 
that  he  was  therefore  left  without  any  power  or  brakes  either; 
that  he  then  attempted  to  put  another  fuse  wire  in,  but  did  not 
succeed  in  getting  it  in  before  the  car  struck.     He  also  testified 
that  the  car  ahead  was  pushed  forward  he  should  judge  12  or 
14  feet.     He  further  testified  that  while  going  down  Clifford 
street  he  had  let  his  car  run  along  up  to  the  car  ahead  of  him,  as 
he  was  endeavoring  to  have  the  conductor  on  the  car  ahead  of 
him  let  him  out  when  the  opportunity  afforded.    "Q.  Didn't  you 
keep  coming  up  to  the  car  ahead  of  you  every  little  while  all  the 
way  down  Clifford  street  ?    Didn't  you  keep  coming  up  within  50, 
60,  or  75  feet  of  it?  A.  When  he  would  stop,  I  would  let  my  car 
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run  along  up  to  him.  I  was  late,  trying  to  get  him  to  let  me  out. 
I  asked  him  to  let  me  out — the  conductor."  He  also  testified  that 
the  car  was  going  less  than  half  speed  when  the  collision  occurred, 
and  in  answer  to  what  he  meant  by  half  speed,  he  testified, 
"about  five  miles  an  hour  or  something  less  than  that."  On 
cross-examination  he  testified  that  he  had  a  new  fuse  wire  on 
shortly  after  the  car  struck.  The  defendant  asked  that  a  verdict 
be  directed  in  its  favor,  which  was  refused.  The  case  was  sub- 
mitted to  the  jury,  and  a  verdict  of  $2,500  was  rendered  in  plain- 
tiff's favor.  The  defendant  brings  error,  assigning  as  grounds 
of  error  that  the  court  erred  in  refusing  to  grant  a  continuance 
in  not  directing  a  verdict  for  the  defendant,  and  in  instructing 
the  jury  that  the  burden  of  proving  lack  of  negligence  was  on 
the  part  of  the  defendant. 

It  is  the  settled  rule  of  this  state  that  negligence  of  the  defend- 
ant must  be  proved,  and  that  an  inference  of  negligence  is  not  to 
be  drawn  from  the  mere  fact  of  an  accident.  But  it  has  also 
been  held  in  numerous  cases  that  the  circumstances  attending  an 
injury  may  be  such  as  to  testify  an  inference  of  negligence. 
As  in  the  present  case,  if  all  that  appeared  had  been  that  the 
plaintiff  was  riding  in  a  car  of  the  defenda'nt  under  the  control 
of  its  servants,  and  the  car  in  which  plaintiff  was  riding  con- 
tinued its  course  until  it  collided  with  another  car  ahead  of  it 
standing  still,  with  sufficient  force  to  push  the  still  car  ahead  75 
feet,  the  inference  that  some  one  had  blundered  prima  facie 
would  be  the  most  natural  one  to  be  drawn,  and  that  inference 
is  so  clear  that  it  would  not  require  further  proof  of  negligence  on 
the  part  of  the  defendant.  It  is  not  very  important  as  to  whether 
this  be  termed  a  presumption  arising  from  the  peculiar  facts  of 
the  case,  or  an  inference  of  fact  amounting,  when  not  rebutted, 
to  a  positive  inference  of  law.  The  result  would  be  substantially 
the  same.  For  cases  bearing  upon  this  question,  see  Stoody  v. 
Railroad  Company,  124  Mich.  420,  83  N.  W.  26;  Thurston  v. 
Railway  Company,  137  Mich.  231,  100  N.  W.  395;  Howell  v. 
Railway  Company,  136  Mich.  432,  99  N.  W.  406.  This  in- 
ference, however,  is  open  to  rebuttal;  and,  if  it  appears  that 
appliances  of  the  railway  company  were  in  proper  order  and 
condition,  and  that  the  servants  of  the  company  did  all  that  a 
high  degree  of  care  and  prudence  required  in  the  conduct  of  the 
business,  the  plaintiff's  case  by  inference  is  fully  met.  Dolph  v. 
Railway  Company,  149  Mich.  278,  112  N.  W.  981;  Rouston  v. 
Railway,  151  Mich.  237,  115  N.  W.  62.  It  is  contended  that  the 
present  case  comes  within  this  rule.  We,  however,  agree  with 
the  circuit  judge  that  this  was  a  proper  case  for  a  jury,  and  de- 
pends in  large  part  upon  the  credit  given  the  statements  of  this 
witness.  It  is  a  most  remarkable  combination  of  accidents  which 
he  details.  Of  course  it  is  possible  that  all  these  accidents  mig^t 
have  occurred  almost  simultaneously — the  inability  to  use  the  air 
brake,  the  inability  to  use  the  hand  brake,  and  the  burning  out 
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ol  the  fuse  which  prevented  his  using  the  current.  But  the  wit- 
ness does  not  stand  undisputed  upon  other  points  in  the  case. 
His  testimony  shows  him  at  variance  with  other  witnesses  upon 
the  question  of  the  speed  at  which  this  car  was  ftioving.  There 
is  a  most  marked  difference  between  a  force  that  would  carry 
a  still  car  ahead  75  feet  and  that  which  would  propel  it  only  12. 
to  14  feet.  The  jury  had  a  basis  upon  which  to  discredit  the 
testimony  of  this  witness,  and  we  think  the  question  of  his  truth- 
fulness is  one  for  them  to  determine,  and  not  for  this  court. 

The  circuit  judge  treated'  the  inference  which  was  drawn  from 
the  fact  of  the  collision  under  the  circumstances  detailed  as 
something  more  than  a  mere  inference  or  proof  of  negligence, 
but  assumed  that  it  threw  the  burden  of  proof  upon  the  defend- 
ant. He  charged  the  jury:  **The  presumption  of  negligence 
attaches  in  this  case,  and  the  burden  of  proving  that  there  was  no 
negligence  in  fact  rests  upon  the  defendant."  And  again:  "If 
it  was  purely  accidental,  such  an  accident  as  no  ordinary  care 
and  prudence  could  have  prevented,  -then  the  defendant  would 
not  be  liable.  Accidents  do  occur  for  which  there  is  no  liability, 
*  *  *  and  it  is  for  you  to  determine  whether  this  accident  comes 
within  that  class  or  Yiot.  The  burden  of  proving  that  the  defend- 
ant's comes  within  that  class  is,  as  I  say,  upon  the  defendant; 
the  presumption  being  that  there  was  negligence."  We  think 
this  instruction  went  too  far.  A  similar  question  has  been  pre- 
sented in  numerous  states,  and  we  find  that  the  authorities  sus- 
tain the  contention  of  the  defendant  that,  even  where  the  presump- 
tion of  negligence  exists  from  a  collision,  the  burden  of  proof 
does  not  shift,  but  the  presumption  is  to  be  weighed  with  the  tes- 
timony offered  by  the  defendant,  and  if,  as  a  whole,  the  evidence 
does  not  preponderate  for  the  plaintiff,  there  can  be  no  recovery. 
See  Klunk  %k  Railway  Company,  74  Ohio  St.  125,  77  N.  E.  752; 
Kay  V,  Railway,  163  N.  Y.  447,  57  N..E.  751;  Gibbs  v.  Bank, 
123  Iowa,  742,  99  N.  W.  703;  and  Scott  zk  Wood,  81  Cal  400,  22 
Pac.  871.  It  is  possible  that  the  learned  circuit  judge  did  not  in- 
tend to  convey  the  impression  to  the  jury  that  the  defendant 
must  have  the  greater  weight  of  testimony,  but  rather  used  the 
term  to  employ  a  shifting  of  the  case  from  the  plaintiff  to  defend- 
ant, making  it  incumbent  upon  tte  defendant  to  meet  the  infer- 
ence to  be  drawn  from  the  facts  shown  by  the  plaintiff.  If  this 
were  clear,  there  perhaps  would  have  been  no  error  in  the  case. 
But  we  are  constrained  to  hold  that  the  jury  would  be  justified 
in  assuming  that  the  defendant  must  do  more  than  furnish  suffi- 
cient testimony  to  meet  the  presumption  arising  from  the  facts 
shown  by  the  plaintiff,  and  overcome  them  by  a  preponderance 
of  evidence.    This  is  not  in  line  with  the  authorities. 

In  view  of  the  conclusion  reached  upon  this  branch  of  the  case, 
it  becomes  unnecessary  to  consider  the  question  of  the  applica- 
tion for  a  continuance. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 
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QuiNN  v:  Philadelphia  Rapid  Transit  Co. 

(Supreme  Court  of  Pennsylvania,  March  22,  1909.) 

[73   Atl.    Rep.    319.] 

Carriers — Carriage  of  Passengers^Injuries — Contributory  Negli- 
^nce.* — To  attempt  to  board  a  street  car  going  faster  than  a  man 
could  walk  was  contributory  negligence  barring  a  recovery  for  in- 
juries sustained  in  being  thrown  to  the  ground. 

Trial — Argument  of  Counsel. — It  is  error  for  counsel  in  his  argu- 
ment to  state  to  the  jury  the  amount  of  damages  claimed  in  the  dec- 
laration, as  damages  are  to  be  ascertained  by  the  jury  from  the 
evidence. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Personal  injury  action  by  Joseph  Quinn  against  the  Philadel- 
phia Rapid  Transit  Company.  Judgment  for  plaintiff  for  $4,500, 
and  defendant  appeals.    Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
2AT,  Potter,  Elkin,  and  Stewart,  JJ. 

Thomas  Learning  and  Sydney  Young,  for  appellant. 
John  Monaghan  and  David  Phillips,  for  appellee. 

Potter,  J.  It  is  admitted  in  this  case  that  the  plaintiff  at- 
tempted to  board  a  moving  car,  which  at  the  time  was  going 
faster  than  a  man  could  walk.  It  is  urged,  however,  upon  the 
part  of  the  plaintiff,  that  even  if  his  carelessness  in  this  respect 
\>e  conceded,  yet,  at  the  instant  when  he  was  thrown  from  the  car, 
he  had  passed  the  initial  point  of  danger,  and  had  attained  what 
his  counsel  contend  was  a  place  of  safety.  The  trial  judge  in- 
structed the  jury  that  if  they  found  that  the  plaintiff,  while  at- 
tempting to  board  a  moving  car,  was  thrown  from  it,  in  the  very 
act  of  getting  upon  it,  he  could  not  recover,  as  such  an  act  would 
clearly  have  been  negligence  upon  his  part;  but  we  are  satisfied 
from  a  careful  examination  of  the  evidence  that  there  is  really 
no  conflict  as  to  this  point.  The  only  reasonable  inference  that 
can  be  drawn  from  the  plaintiff's  own  statement  is  that  he  was 
injured  in  the  very  act  of  attempting  to  board  a  moving  car  of 
the  defendant  company,  while  it  was  going  at  considerable  speed. 
This  being  the  case,  it  was  the  duty  of  the  court  to  say  that  un- 
der the  evidence  the  plaintiff  had  failed  to  exercise  reasonable 
care  to  prevent  harm  to  himself,  and  that  his  injury  was  the 
result  of  his  own  fault,  and  he  could  not  recover. 

The  testimony  shows  that  the  car  which  plaintiff  attempted  to 
mount  was  running  north  on  Fourth  street,  and  had  passed  the  in- 

*Sec  last  foot-note  of  Payne  v,  Springfield  St.  Ry.  Co.  (Mass.), 
33  R.  R.  R.  186,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  186. 
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tersection  with  Dauphin  street,  and  had  begun  its  run  towards  the 
next  intersection,  at  the  time  the  plaintiff  attempted  to  get  upon 
the  running  board.  There  is  nothing  in  the  evidence  to  show  the 
motorman  or  conductor  knew  that  the  plaintiff  wanted  to  get  on 
the  car  at  the  time,  until  he  made  the  effort  to  do  so.  If  the  car 
had  been  standing  still  at  the  regular  place  for  passengers  to  get 
on,  and  the  evidence  had  tended  to  show  that  it  had  been  started 
suddenly  while  plaintiff  was  in  the  act  of  stepping  up,  the  question 
would  have  been  for  the  jury ;  but,  as  it  was,  there  was  nothing  to 
warn  the  men  in  charge  of  the  car  of  any  impending  peril  to  the 
plaintiff.  There  was  therefore  no  duty  upon  them  at  that  time 
with  respect  to  the  plaintiff,  and  there  was  no  evidence  of  any 
negligence  upon  their  part.  On  the  contrary,  the  contributory 
negligence  of  the  plaintiff  is  plainly  apparent  from  his  own  story 
of  the  occurrence.  He  said  that  as  the  car  came  up  to  him  he  at- 
tempted to  throw  his  body  along  with  it,  "to  grab  it  as  it  came 
along."  He  testified  upon  cross-examination  that  as  near  as  he 
could  judge  the  car  was  about  a  length  past  the  crossing  when  he 
tried  to  get  on,  and  that  it  was  about  a  length  and  a  half  above  the 
crossing  when  he  fell  to  the  ground.  This  shows  con- 
clusively that  his  attempt  to  mount  the  side  of  the  moving  car  and 
his  fall  to  the  ground  were  practically  instantaneous.  It  was  a 
continuous  performance.  The  running  board  is  not  a  place  of 
safety.  It  is  not  intended  for  the  use  of  passengers,  except  as  a 
means  of  ingress  and  egress.  And  the  fact  that  plaintiff  had  not 
gotten  beyond  the  running  board,  when  he  was  thrown  off  by  the 
motion  of  the  car,  shows  that  he  had  not  completed  his  perilous 
intention  of  mounting  the  moving  car.  The  testimony  of  the  pas- 
sengers who  were  on  the  car  does  not  contradict  that  of  the  plain- 
tiff, but  it  adds  much  to  the  details  which  under  the  circumstances 
he  naturally  could  not  be  expected  to  recall.  One  passenger,  sit- 
ting in  the  seat  next  to  the  back  seat,  said,  in  describing  the  acci- 
dent :  "I  was  sitting  there,  and  I  saw  a  man  make  a  grab  for  the 
car.  I  could  not  say  if  he  got  hold  or  not.  By  the  time  I  turned 
my  head  he  was  down,  lying  on  the  street."  He  further  said  that 
the  car  was  running  pretty  lively  at  the  time.  Five  other  witnesses 
agree  substantially  in  saying  that  plaintiff  jumped  for  the  running 
board,  and  whether  or  not  he  succeeded  in  getting  his  feet  on, 
he  was  almost  instantly  thrown  off.  Of  course,  if  the  testimony 
of  the  other  witnesses  contradicted  the  plaintiff,  it  would  be  for 
the  jury  to  reconcile  the  discrepancies;  but  it  all  practically  sup- 
plements the  plaintiff's  own  story.  The  facts  of  the  case  bring  it 
within  the  rule  that  to  step  on  or  off  a  moving  car  is  in  itself  an 
act  of  negligence. 

There  is  a  second  specification  of  error,  wherein  complaint  is 
made  of  the  refusal  of  the  court  below  to  withdraw  a  juror  and 
continue  the  case,  because  of  counsel  for  plaintiff  having  stated 
in  his  argument  to  the  jury  that  he  asked  "for  $20,000  in  this 
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suit."  It  is  error  for  counsel  to  state  to  the  jury  the  amount  of 
damages  claimed  in  the  declaration.  The  damages  are  to  be  ascer* 
tained  by  the  jury  from  the  evidence,  and  are  n(5t  to  be  determined 
by  any  estimate  of  counsel,  not  based  on  the  evidence.  Any  sug- 
gestion to  the  jury  of  the  arbitrary  amount  in  which  the  damages 
are  laid,  in  the  declaration,  is  highly  improper.  Reese  v.  Hershey, 
163  Pa.  253,  29  Atl.  907,  43  Am.  St.  Rep.  795.  The  second  assign- 
ment is  sustained,  but  it  becomes  unimportant  in  this  case  by  rea- 
son of  the  lack  of  anything  in  the  evidence  which  properly 
sustains  the  charge  of  negligence  against  the  defendant  company. 

The  only  reasonable  inference  that  can  be  drawn  frorn  the  evi- 
dence is  that  the  plaintiff  was  hurt  by  his  own  fault,  without  fault 
upon  the  part  of  the  defendant,  and  the  trial  judge  should  have 
assumed  the  responsibility  of  disposing  of  the  case. 

The  judgment  is  reversed,  and  is  here  entered  for  the  defend- 
ant 


Louisiana  &  A.  Ry.  Co.  v.  State. 

(Supreme  Court  of  Arkansas,  July  12,  1909.) 

[121  S.  W.  Rep.  284.] 

Railroads — Construction  of  Stations — Statutes — ^Validity. — Acts  1905, 
p.  265,  requiring  a  railroad  to  construct  and  maintain  a  station  at  a 
certain  point,  is  invalid,  where  there  is  no  public  necessity  for  a 
station,  and  the  requirement  is  unnecessary,  unreasonable,  and  arbi- 
trary, and,  if  executed,  will  cause  the  railroad  to  incur  large  ex- 
pense without  any  corresponding  benefit  to  it  or  the  public. 

Appeal  from  Circuit  Court,  Columbia  County;  Geo.  W.  Hays, 
Judge. 

The  Louisiana  &  Arkansas  Railway  Company  was  convicted  of 
violating  the  statute,  and  it  appeals.    Reversed  and  remanded. 

Henry  Moore  and  Henry  Moore,  Jr.,  for  appellant. 
Hal  L.  Norwood,  Atty.  Gen.,  and  C,  A.  Cunningham,  Asst 
Atty.  Gen.,  for  the  State. 

Battle,  J.  This  cause  has  been  in  this  court  once  before  on 
appeal.  The  opinion  delivered  at  that  time  can  be  found  in  La.  & 
Ark.  Rv.  Co.  v.  State,  85  Ark.  12,  106  S.  W.  960.  The  law  and 
proper  mode  of  procedure  in  the  case  were  determined  in  that 
opinion.  The  judgment  of  the  circuit  court  was  reversed,  and  the 
cause  was  remanded  for  further  proceedings.  Up  to  that  time  the 
facts  in  the  case  are  set  out  in  the  opinion. 

Upon  the  return  of  the  case  to  the  circuit  court,  the  defendant 
filed  a  special  plea,  which  is,  in  part,  as  follows : 

"Comes  the  defendant,  Louisiana  &  Arkansas  Railway  Com- 
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pany,  and  reasserting  that  it  is  not  in  any  manner  amenable  to  the 
indictment  herein,  says : 

**(  1)  That  it  is*  not  guilty  as  charged  in  the  indictment. 

"(2)  The  Louisiana  &  Arkansas  Railway  Company,  further 
pleading,  says :  That  said  'Snow  Crossing^  is  simply  the  crossing 
of  a  country  road  over  and  across  the  line  of  defendant's  railway, 
and  that  no  railroad  crosses  the  line  of  defendant's  road  at  or 
within  many  miles  of  said  Snow  Crossing.  That  said  Snow 
Crossing  is  not  a  town,  and  that  the  only  improvements  of  any 
kind  there  consists  of  a  cotton  gin  and  two  small  houses  and  a  small 
boxhouse  used  as  a  bam,  and  that  the  total  population  of  said 
Snow  Crossing  consists  of  two  families  with  about  10  persons  in 
all.  That  the  surrounding  country  is  sparsely  settled ;  the  same 
being  largely  wild  and  uncultivated  land.  That  the  same  is  a 
farming  country,  principally  devoted  to  the  raising  of  cotton,  so 
far  as  any  salable  crops  are  concerned,  which  is  hauled  to  the 
neighboring  towns  of  Magnolia,  Lewisville,  and  Taylor,  where  the 
farmers  are  accustomed  to  purchase  their  supplies.  That  at 
Experiment,  about  two  miles  north  of  Snow  Crossing  on  the  line 
of  the  railroad  of  said  railway  company,  there  is  a  flag  station 
where  passengers  and  freight  are  received  and  discharged,  and 
that  about  five  miles  south  of  said  Snow  Crossing  on  the  line  of 
said  railway  is  the  station  of  Taylor,  where  there  is  a  depot  build- 
ing, and  where  a  telegraph  operator  and  passenger  and  freight 
agents  are  employed  and  stationed,  and  that  said  stations  of  Ex- 
periment and  Taylor  furnish  to  the  inhabitants  at  or  near  Snow 
Crossing  ample  transportation  facilities,  and  that  to  require  the 
erection  and  maintenance  of  a  regular  station  at  Snow  Crossing 
would  force  said  defendant  to  maintain  three  stations  in  a  sparsely 
settled  country  within  a  distance  of  about  seven  miles. 

**That  to  erect  a  suitable  station  at  Snow  Crossing  would  cost 
in  the  neighborhood  of  $1,000.  That  Snow  Crossing  is  located  at 
the  foot  of  a  very  heavy  grade  on  the  line  of  defendant's  railroad, 
and  because  of  the  topography  of  the  country  it  is  impracticable 
(except  with  very  great  expense)  to  provide  side  tracks  and  pass- 
ing tracks  at  said  point,  such  as  would  be  necessary  to  comply 
with  Act  No.  105,  p.  265,  of  Acts  1905,  under  which  this  indict- 
ment is  found.  That  it  would  cost  to  maintain  same  and  pay  the 
necessary  agents  and  employees  about  $75  per  month,  and  that  the 
receipts  from  freight  and  passengers  at  Snow  Crossing  would  not 
meet  and  pay  more  than  a  small  proportion  of  such  sum  and  the 
expenses  attendant  upon  the  maintaining  said  station,  and  that 
such  station  would  have  to  be  operated  at  a  large  monthly  loss  to 
said  defendant." 

"(5)  That  Snow  Crossing  is  located  at  the  foot  of  a  very  hea^y 
grade  on  the  line  of  defendant's  railway,  the  heaviest  grade  at 
any  point  on  said  line.  It  is  a  point  where  there  is  a  rising  grade 
to  the  north  for  along  distance  some  5,000  feet,   1,100  feet  of 
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which  is  a  1  per  cent,  grade  (that  is,  a  rise  of  1  foot  for  every  100 
feet),  and  said  point  of  Snow  Crossing  is  located  about  3,400  feet 
north  of  the  most  abrupt  grade  on  the  whole  line  of  defendant's 
railway,  being  a  hill  known  as  *Red  Cut  Hiir ;  the  grade  there  be- 
ing a  2  per  cent,  grade.  In  order  to  overcome  the  difficulty  in  get- 
ting over  the  heavy  grade  south  of  Snow  Crossing,  it  is  necessary 
to  use  the  momentum  acquired  by  the  trains  in  going  down  the 
hill  that  lies  to  the  north  of  Snow  Crossing,  and,  if  compelled  to 
stop  at  Snow  Crossing  to  receive  or  discharge  freight  and  passen- 
gers, ordinary  freight  trains  would  have  to  double  to  Taylor,  as 
an  engine  there  could  only  start  and  pull  up  over  the  2  per  cent. 
hill  a  little  more  than  50  per  cent,  of  what  is  the  customary  and 
necessary  tonnage  of  such  trains;  and  passenger  trains  south 
bound  in  handling  the  usual  equipment  of  such  passenger  trains, 
under  adverse  weather  conditions,  or  with  an  engine  not  steaming 
properly,  if  required  to  stop  at  said  Snow  Crossing,  would  be 
compelled  to  back  up  north  in  order  to  attain  sufficient  speed  and 
momentum  to  take  such  trains  over  the  heavy  grade  of  said  *Red 
Cut  Hill.'  About  3,500  feet  north  of  said  Snow  Crossing  there  is 
a  one-degree  curve  in  the  line  of  said  railway,  which  curve  is  2,500 
feet  in  length,  and  which  curve,  coupled  with  the  necessity  of 
backing  trains  north  of  Snow  Crossing  if  they  were  compeUed  to 
stop  there,  in  order  to  overcome  the  heavy  grade  of  said  Red  Cut 
Hill,  would  greatly  increase  the  danger  of  accidents  to  said  freight 
and  passenger  trains  and  to  employees  operating  same,  and  to  the 
employees  upon  United  States  mail  cars,  and  to  the  passengers 
transported  upon  said  line  of  railway.  That  to  have  to  cut  in  two 
the  usual  freight  trains  at  Snow  Crossing  and  to  double  from  that 
point  to  Taylor  would  greatly  increase  the  danger  to  property  and 
to  the  lives  of  the  employees  of  said  railway  company,  and  this 
danger  would  be  particularly  great  when  this  was  required  to  be 
done  in  the  nighttime,  which  would  frequently  be  the  case.  That 
the  only  way  in  which  the  provisions  of  said  Act  No.  105  as  to  the 
establishment  and  maintenance  of  a  station  at  Snow  Crossing  and 
the  stopping  of  freight  and  passenger  trains  at  said  point  could  be 
complied  with,  with  safety  to  life  and  property  would  be  the  cut- 
ting down  of  said  Red  Cut  Hill  so  that  trains  could  avoid  the 
necessity  of  backing  up,  or  of  doubling,  from  that  point  to  Taylor, 
as  mentioned,  which  would  cost  not  less  than  $30,000  or  $40,000, 
and  that  the  business  of  defendant  is  not  of  sufficient  proportion 
to  justify  any  such  expenditure.  So  that,  the  provisions  of  said 
Act  No.  105  and  the  enforcement  of  same  and  the  attempted  en- 
forcement of  same  are  unreasonable  and  arbitrary  and  repugnant 
to  section  1  of  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States  and  of  section  8  of  article  2  of  the  Constitution 
of  the  state  of  Arkansas,  in  this,  that  the  effect  of  such  enforce- 
ment would  be  to  deprive  the  defendant  of  its  property  without 
just  compensation  and  without  due  process  of  law,  and  would  be 


462       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Loniftiana  A  A.  Ry.  Co.  v.  State 

to  deny  to  it  the  equal  protection  of  the  laws,  and  repugnant  to 
and  in  violation  of  the  'nterstate  commerce  clause  of  section  8,  art. 
1,  of  the  Constitution  of  the  United  States,  and  repugnant  to  and 
in  violation  of  the  statutes  of  the  United  States  regulating  the 
carriage  of  the  mails  under  section  10  of  article  1  of  said  Constitu- 
tion of  the  United  States. 

"That  the  statements  as  to  the  conditions  and  surroundings  and 
physical  facts  set  forth  in  this  plea  were  the  conditions  and  sur- 
roundings and  physical  facts  as  to  said  Snow  Crossing  at  the  date 
of  the  passage  of  said  Act  No.  105  of  1905  and  at  the  date  of  the 
finding  of  the  indictment  herein." 

After  hearing  the  evidence  adduced  by  the  parties,  the  court 
found  that  the  special  act  of  the  Legislature  upon  which  the  indict- 
ment was  founded  was  a  valid  statute,  and,  the  defendant  admit- 
ting that  it  had  failed  to  comply  with  the  act,  fined  it  (defendant) 
$25,  and  rendered  judgment  against  it  for  that  amount.  To  re 
verse  this  judgment  the  defendant  prosecutes  an  appeal  to  this 
court. 

The  Attorney  General,  in  behalf  of  the  state,  confesses  that  the 
court  erred  in  holding  that  the  statute  in  question  is  valid. 

The  undisputed  evidence  adduced  in  the  trial  fully  sustain  the 
statement  of  facts  in  the  special  plea  of  the  defendant,  which 
shows  that  there  was  no  public  necessity  for  a  station  at  Snow 
Crossing  on  defendant's  line  of  railway,  and  that  the  requirement 
that  such  a  station  should  be  constructed  and  maintained  is  un- 
necessary, unreasonable,  and  arbitrary,  and  if  executed 
would  cause  the  defendant  to  incur  large  expense  without  any 
corresponding  benefit  to  it  or  the  pubHc.  The  resuU  is  it 
should  not  be  enforced,  and  the  confession  of  error  of  the  Attor- 
ney General  should  be  sustained. 

Judgment  reversed,  and  cause  remanded,  with  directions  to  the 
court  to  dismiss  the  indictment. 
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(Supreme    Court   of   Washington,    Nov.    5,    1909.) 

[104  Pac.  Rep.  794.] 

Appeal  and  Error — ^Amendments  Regarded  as  Made — ^Variance — 
Amendable  Defects. — The  rule  that  the  court  reviewing  the  denial  of 
a  motion  for  a  directed  verdict  or  for  judgment  non  obstante  vere- 
dicto will  not  disturb  the  verdict  rendered  on  conflicting  evidence,  and  will, 
if  necessary,  treat  the  pleadings  as  amended  to  conform  to  the  facts 
proved,  does  not  permit  a  plaintiff  to  allege  one  cause  of  action  and 
prove  a  different  cause  wholly  foreign  to  the  one  alleged. 

Carriers — Carriage  of  Live  Stock — Conversion.* — A  carrier  of 
horses  removing,  during  transit,  horses  injured  by  a  fire  to  have  them 
treated,  is  not  guilty  of  converting  the  horses,  though  the  removal 
was  made  over  the  objection  of  the  shipper,  and  the  evidence  was 
conflicting  on  the  question  whether  the  horses  could  have  been  car- 
ried to  their  destination  without  greater  suffering  than  they  endured, 
especially  where  one  of  the  horses  died  from  the  effects  of  its  in- 
juries within  a  few  days  after  its  removal,  and  the  other  was  finally 
cured  and  shipped  to  its  destination  and  offered  to  the  shipper,  who 
refused  to  receive  it. 

Trover  and  Conversion — Nature  of  Conversion.* — Where  there  is 
no  unlawful  taking  or  exercise  of  dominion  over  personalty,  a  con- 
version is  not  based  on  the  fact  that  defendant  was  negligent  as  to 
the  care  thereof  resulting  in  its  destruction. 

Judgment — Non  Obstante  Veredicto. — Where  any  possible  recov- 
ery may  be  had  under  the  facts,  a  judgment  ncn  obstante  veredicto 
may  not  be  granted. 

Carriers — Carriage  of  Live  Stock — Variance. — Where  a  carrier  of 
horses  was  sued  for  converting  some  of  the  horses,  and  the  evidence 
failed  to  show  a  conversion,  and  the  verdict  for  the  shipper  was 
based  solely  on  an  unlawful  conversion  and  not  on  any  question  of 
negligence,  the  verdict  could  not  be  sustained,  though  there  was  evi- 
dence as  to  negligence  offered  solely  on  the  counterclaim  of  the 
carrier  and  limited  by  the  court  to  that  purpose. 

En  Banc.  Appeal  from  Superior  Court,  King  County ;  Mitchell 
Gilliam,  Judge. 

Action  by  the  Spokane  Grain  Company  against  the  Great  Nor- 
thern Express  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed,  and  cause  ordered  dismissed. 

*For  the  authorities  in  this  series  on  the  question  what  does,  and 

does    not,  constitute    conversion    of    freight    by    the    carrier,  the  last 

paragraph  of  foot-note  of  Shellnutt  v.  Central  of   Georgia   Ry.  Co. 
(GaJ,  30  R.  R.  R.  276,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  276. 
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L.  C  Gilman,  B,  O.  Graham,  and  F.  G,  Dorety,  for  appellant. 
Chas.  D.  Fullen,  for  respondent. 

Mount,  J.  This  action  was  commenced  by  the  Spokane  Grain 
Company,  a  corporation,  against  the  Great  Northern  Express 
Company,  a  corporation,  to  recover  the  value  of  two  horses,  deliv- 
ered to  the  defendant  for  shipment  from  St.  Paul,  Minn.,  to  the 
plaintiff  at  Seattle,  Wash.  The  plaintiff  alleged  that  it  had  delivered 
14  horses  to  the  defendant  at  St.  Paul  for  transportation  to 
Seattle,  and,  while  they  were  in  the  defendant's  possession  in  a  car 
furnished  by  it  and  en  route  to  Seattle,  the  defendant  on  June  lU 
1907,  at  Spokane,  Wash.,  wrongfully,  illegally,  willfully,  and 
against  plaintiff's  protest  removed  two  of  the  horses  from  the  car,, 
that  it  converted  them  to  its  own  use,  and  failed  to  deliver  them 
at  Seattle  as  it  had  contracted  to  do.  The  defendant  by  its  answer 
denied  the  alleged  wrongful  taking,  and  set  up  that  the  horses^ 
when  removed  from  the  car  at  Spokane,  had  been  severely  burned 
about  their  forelegs,  neck,  and  head  by  a  fire  in  the  car,  which  oc- 
curred during  their  transportation  and  which  resulted  from  the 
negligence  of  an  attendant  without  any  fault  of  the  defendant, 
that  the  attendant  was  an  employee  of  the  plaintiff ;  and  further 
alleged :  "That,  when  said  car  containing  said  horses  arrived  at 
the  city  of  Spokane,  the  two  horses  which  were  burned  as  afore- 
said were  suffering  intense  pain  by  reason  of  said  bums,  and  on 
account  of  the  painful  manner,  posture,  and  confinement  rendered 
necessary  by  their  transportation  in  said  car,  and  said  two  horses 
could  not  have  been  transported  from  Spokane,  Wash.,  to  Seattie, 
Wash.,  without  cruelly  torturing  said  animals,  or  without  trans- 
porting said  animals  in  said  car  in  a  cruel  and  unnecessarily 
painful  manner,  posture,  or  confinement.  ♦  *  *  That  defend- 
ant thereupon,  for  the  purpose  of  giving  such  horses  proper  care 
and  attention  and  proper  medical  and  surgical  attendance,  and 
to  avoid  torturing  or  inflicting  unnecessary  suffering  or  pain  upon 
said  horses,  and  to  avoid  transporting  said  horses  in  a  cruel  or 
unnecessarily  painful  manner,  posture,  or  confinement,  removed 
said  two  horses  from  said  car,  and  placed  same  in  a  suitable 
barn,  and,  exercising  due  care  and  prudence,  procured  a  duly 
licensed  and  practicing  veterinary  surgeon  to  attend  said  animals. 
That  plaintiff  abandoned  said  animals  at  said  time,  and  refused 
to  provide  necessary  medical  or  surgical  attention  therefor,  or 
the  provide  any  care  or  attendance  of  any  kind  to  relieve  the  suf- 
fering of  ^said  animals,  or  to  cure  the  injuries  inflicted  by  such 
fire."  The  answer  also  alleged  a  counterclaim  for  expenses  in- 
curred in  caring  for  the  horses  while  in  defendant's  custody,  and 
for  carriage  from  St.  Paul  to  Spokane.  The  plaintiff's  reply, 
after  admitting  that  the  horses  were  burned,  denied  that  their 
removal  was  necessary,  or  that  plaintiff's  negligence  caused  the 
fire,  and  alleged:    "That  said  horses  were  injured  by  reason  of 
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the  failure  of  the  defendant  to  properly  equip  and  protect  the  car 
containing  said  horses  from  danger  of  fire  which  might  be  caused 
from  the  engine  attached  to  the  train  of  which  said  car  was  a 
part,  in  that  a  ventilator  to  said  car  immediately  over  the  heads 
of  the  said  horses  was  not  protected  with  a  proper  screen,  and 
thereby  the  sparks  from  the  engine  attached  to  said  train  were 
caught  and  thrown  in  and  upon  the  hay  and  feed  necessarily 
carried  in  said  car  for  said  animals,  and  thereby  ai  fire  occurred 
somewhat  injuring  said  horses.  That  the  defendant  recognized 
its  liability  for  the  injury  to  said  horses,  and  did,  against  the 
protest  and  wishes  of  the  plaintiff,  make  and  convert  the  said 
horses  to  its  own  use  at  the  city  of  Spokane  aforesaid,  and  did 
wholly  fail  to  transport  and  deliver  to  the  plaintiff  at  the  city  of 
Seattle  the  said  horses  as  the  said  defendant  was  under  and  by 
virtue  of  said  contract  and  under  and  by  virtue  of  its  duties  as 
a  common  carrier  bound  to  do,  as  stated  and  set  forth  in  the 
plaintiff's  complaint.  That  the  defendant  elected  to  take  said 
horses  from  said  car  and  remove  the  same  from  the  care  and  pro- 
tection of  the  plaintiff,  and  did  assume  against  the  wishes  and 
protest  of  the  plaintiff  to  appropriate  said  horses  to  the  defend- 
ant's own  use,  and  by  so  doing,  refused  to  transport  said  horses 
to  the  said  city  of  Seattle  and  deliver  the  same  to  the  plaintiff 
as  said  defendant  was  required  to  do."  At  the  close  of  the 
plaintiff's  evidence,  the  defendant  moved  the  court  for  a  directed 
verdict,  and  at  the  close  of  all  the  evidence  requested  the  court 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant.  Both 
of  these  requests  were  denied.  A  verdict  was  returned  in  favor 
of  the  plaintiff  for  $360.  Thereupon  the  defendant,  without 
asking  a  new  trial,  interposed  a  motion  for  judgment  non  obstante 
veredicto,  which  was  denied.  From  the  final  judgment  entered 
on  the  verdict,  this  appeal  is  prosecuted. 

We  are  of.  the  opinion  that  the  court  should  have  directed  a 
verdict  at  the  close  of  the  evidence,  and  should  have  sustained 
the  motion  for  judgment  of  dismissal  non  obstante  veredicto.  It 
is  plain,  by  both  the  pleadings  and  the  evidence,  that  the  basis 
of  the  action  was  the  alleged  unlawful  conversion  of  the  horses 
by  the  defendant.  Plaintiff  did  not  seek,  either  by  its  pleading  or 
proof,  to  recover  by  reason  of  the  negligence  of  the  defendant 
or  on  account  of  a  breach  of  contract  of  carriage.  It  relied  wholly 
upon  the  alleged  unlawful  conversion  of  the  horses  by  the  defend- 
ant, and  the  case  was  tried  upon  that  theory,  and  was  by  the 
court  submitted  to  the  jury  upon  that  theory.  It  must  be  as- 
sumed, therefore,  that  the  jury  found  as  a  fact  that  the  defendant 
did  unlawfully  convert  the  horses  to  its  own  use,  and  for  that 
reason  rendered  its  verdict  for  the  plaintiff. 

We  are  mindful  of  the  fact  that,  where  a  motion  for  a  directed 
verdict  non  obstante  is  made,  we  must  to  a  certain  extent  examine 
the  evidence  to  determine  whether  the  plaintiff  may  recover  upon 
34  R  R  R— 30 
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the  facts  shown.  But,  if  there  is  substantial  conflict  in  the  evi- 
dence, we  may  not  disturb  the  finding  of  the  jury,  and  will,  if 
necessary,  treat  the  pleadings  amended  to  conform  to  the  facts 
proved.  This  rule,  however,  must  not  be  held  to  permit  a  plain- 
tiff to  allege  one  cause  of  action  and  prove  an  entirely  different 
cause,  wholly  foreign  to  the  one  alleged.  The  defendant  is  en- 
titled to  know,  and  the  complaint  must  inform  him,  of  the  char- 
acter of  the  action  the  plaintiff  bases  his  claim  upon.  The  evi- 
dence in  this  case  is  conclusive  that  there  was  no  wrongful  or 
unlawful  conversion  of  the  horses  by  the  appellant.  There  is 
substantially  no  dispute  upon  this  question.  It  is  admitted  that 
the  horses,  while  being  shipped  in  a  car  from  St.  Paul  to  Seattle, 
were  badly  burned  by  a  fire  which  started  in  some  hay  in  the  car; 
that,  when  the  car  arrived  at  Spokane,  the  horses  were  suffering 
intense  pain ;  their  heads  were  swollen  to  twice  their  natural  size, 
and  their  breathing  was  very  difficult,  so  that  the  attendant  in 
charge  attempted  to  relieve  one  of  the  horses  by  inserting  in  its 
nostril  a  piece  of  rubber  hose.  Under  these  circumstances  the 
officers  ot  the  appellant  company  believed  it  would  be  inhuman  to 
permit  the  horses  to  continue  the  journey  to  Seattle.  Because 
of  that  belief,  the  horses  were  taken  from  the  car  and  detained  at 
Spokane  for  treatment  for  their  injuries,  and  for  no  other  purpose. 
The  respondent  was  informed  and  knew  of  the  purpose  for  which 
the  horses  were  detained.  It  is  true  that  the  officer  or  agent  of  the 
respondent  in  care  of  the  horses  objected  to  the  appellant  stopping 
them  at  Spokane,  and  there  is  disputed  evidence  to  the  effect  that 
the  horses  could  have  been  carried  on  to  their  destination  without 
greater  suffering  than  they  endured.  But  this  does  not  show, 
or  even  tend  to  show,  that  the  stoppage  of  the  horses  in  transit 
was  either  wrongful  or  unlawful.  Ihe  removal  of  the  horses 
from  the  car  was  simply  an  act  of  humanity  to  relieve  their  suf- 
fering. If  the  horses  had  been  killed  by  the  fire,  and  the  appel- 
lant had  removed  the  remains  from  the  car  at  the  time  and  place 
the  injured  horses  were  removed,  certainly  no  action  for  wrong- 
ful or  unlawful  conversion  could  have  been  maintained  thereon. 
For  the  same  reason  there  was  no  such  conversion  in  this  case. 
The  removal  of  the  horses  from  the  car  under  the  circumstances 
admitted  in  this  case  was  clearly  a  rightful  act,  done  simply  for 
the  purpose  of  relieving  the  suffering  animals,  and  not  for  the 
purpose  of  converting  them  to  the  use  of  the  appellant. 

Nor  was  there  any  such  conversion.  One  of  the  horses  died 
from  the  effect  of  its  injuries  within  a  few  days  after  it  was  re- 
moved from  the  car.  The  other  was  finally  cured,  and  was 
shipped  to  its  destination  and  offered  to  respondent,  who  refused 
to  receive  the  animal.  There  is  no  evidence  in  the  case,  except 
the  mere  fact  that  the  respondent  objected  to  the  removal  of  the 
horses  from  the  car,  indicating  that  there  was  any  unlawful  con- 
version of  the  horses  by  the  appellant.     This  is  clearly  insuffi- 
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cient  to  show  such  conversion.  "Where  there  is  no  unlawful 
taking  or  exercise  of  dominion  over  a  chattel,  a  conversion  cannot 
be  based  on  the  fact  that  the  defendant  was  negligent  in  regard 
to  the  care  of  the  chattel,  resulting  in  its  destruction,  nor  can  a 
conversion  be  based  on  the  mere  failure  of  the  defendant  to 
perform  with  regard  to  a  chattel  some  affirmative  act  which  he 
has  by  contract  assumed.  The  remedy  in  such  a  case  is  by  action 
on  the  case  for  negligence  or  an  action  for  breach  of  contract." 
28  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  682.  It  is  the  rule  that,  if 
any  possible  recovery  may  be  had  under  the  facts,  then  no  judg- 
ment non  obstante  veredicto  may  be  granted.  This  rule  was  stated 
in  Roe  v.  Standard  Furniture  Company,  41  Wash.  546,  83  Pac. 
1109. 

But  it  cannot  be  claimed  that  there  was  sufficient  evidence  in 
this  case  to  show  that  the  fire  which  injured  the  horses  was  caused 
by  the  negligence  of  the  appellant,  and  therefore  that  the  verdict 
may  be  allowed  to  stand.  Evidence  was  introduced  upon  that 
question,  but  it  was  introduced  solely  upon  the  counterclaim  of 
the  appellant,  and  limited  by  the  court  to  that  purpose.  In  his 
instructions  to  the  jury  the  court  said:  *'You  are  instructed  that, 
in  determining  whether  or  not  the  defendant  wrongfully  removed 
said  animals  from  said  car  or  appropriated  them  to  its  own  use, 
it  is  immaterial  whether  said  fire  was  caused  by  reason  of  the 
negligence  of  the  plaintiff  or  by  reason  of  the  negligence  of  the 
defendant,  for  the  reason  that  the  plaintiff  bases  its  action  against 
the  defendant  upon  its  claim  that  the  defendant  wrongfully  re- 
moved said  animals  from  said  car  and  appropriated  them  to  its 
own  use.  The  question  as  to  whether  the  fire  originated  by  rea- 
son of  the  negligence  of  the  plaintiff  or  by  reason  of  the  negli- 
gence of  the  defendant  is  material  only  when  the  question  of 
whether  the  defendant  is  entitled  to  recover  from  the  plaintiff 
in  this  action  on  its  counterclaim  the  charges  for  transportation  of 
the  animal  which  died  at  Spokane  from  St.  Paul  to  Spokane,  and, 
if  the  injuries  which  resulted  in  the  death  of  said  animal  were 
caused  by  a  fire  which  originated  through  the  negligence  of  the 
plaintiff,  the  defendant  would  be  entitled  to  recover  from  the 
plaintiff  the  regular  tariff  rate  for  transportation  of  such  animal 
from  ^t.  Paul  to  Spokane,  unless  you  should  find  from  the  evi- 
dence that  the  defendant  wrongfully  removed  said  animal  from  the 
car  at  Spokane."  It  is  plainly  apparent,  therefore,  that  the  ver- 
dict of  the  jury  was  not  based  upon  the  question  of  negligence, 
but  was  based  solely  upon  the  alleged  unlawful  conversion,  which 
was  the  theory  upon  which  the  action  was  brought  and  upon  which 
it  was  tried. 

The  respondent  in  its  complaint  avoided  the  question  of  negli- 
gence, and  purposely  refrained  from  bringing  an  action  for  breach 
of  contract  of  carriage.  This  fact  and  the  reason  therefor  is 
frankly  stated  in  its  brief  as  follows :     "The  respondent  might 
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have  brought  a  suit  for  damages  to  the  two  horses  by  reason  of 
appellant's  negligence  in  not  having  a  proper  ventilator,  and  for 
allowing  on  its  car  such  a  ventilator  as  would  permit  sparks  to 
enter  the  car.  If  respondent  had  brought  such  a  suit,  it  would 
have  been  met  with  the  defense  that  the  respondent  could  not 
recover  more  than  $75  for  each  horse  by  reason  of  the  limited 
liability  rate."  It  cannot,  therefore,  be  claimed  in  this  case  that 
a  recovery  may  be  based  upon  the  question  of  negligence,  or 
upon  any  other  question  than  the  unlawful  and  wrongful  conver- 
sion of  the  property,  without  asserting  the  rule  that  an  action  may 
be  brought  upon  one  theory,  and  trial  and  recovery  had  upon  an 
entirely  different  and  inconsistent  theory. 

In  view  of  the  fact  that  there  was  no  substantial  evidence  of 
unlawful  conversion  of  the  horses  by  the  appellant,  the  court 
should  have  granted  the  motion  for  a  dismissal  of  the  case.  The 
judgment  must,  therefore,  be  reversed,  and  the  cause  ordered  dis- 
missed without  prejudice  to  the  respondent's  right,  if  any  exists, 
to  bring  a  proper  action. 

RuDKiN,  C.  J.,  and  Parker,.  Chadwick,  Morris,  Dunbar, 
FuLLERTON,  and  GosE,  JJ.,  concur. 


Chesapeake  &  O.  Ry.  Co.  v.  Hall. 

(Court  of  Appeals  of  Kentucky,  Jan.  13,  1910.) 

[124  S.  W.  Rep.  372.] 

Carriers — Carriage  of  Freight — ^Liability.^ — A  carrier  of  freight  is 
an  insurer  against  any  loss  or  damage  to  the  goods,  except  that 
caused  by  the  act  of  God,  or  the  public  enemy,  so  that  it  is  liable  for 
a  larceny  by  its  agent  in  charge  of  the  freight. 

Carriers — Principal  and  Agent — Carriage  of  Freight — ^Liability.— 
The  acts  of  an  agent  in  procuring  carriage  of  freight  of  his  principal 
are  binding  on  the  principal,  but  the  ignorance  of  the  agent  as  to 
the  contents  of  the  package  delivered  for  shipment,  and  innocence 
of  any  intention  to  deceive  the  carrier,  or  to  conceal  the  value  of  the 
goods,  do  not  affect  the  liability  of  the  carrier  where  the  principal 
intended  to  deceive  the  carrier  or  to  conceal  the  value  of  the  goods. 

Carriers — Carriage  of  Freight— Fraud  of  Shipper— Effect.t— Where 
a  shipper,  to  obtain  a  lower  rate  or  for  any  other  reason,  gives  false 
information  to  the  carrier  as  to  the  contents  or  value  of  a  package 
delivered  for  transportation,  or  attempts  by  concealment  to  deceive 

♦See  first  foot-note  of  Lewis  v,  Louisville  &  N.  R.  Co.  (Ky.),  33 
R.  R.  R.  134,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  134;  extensive  note,  23 
R.  R.  R.  176,  46  Am.  &  Eng.  R.  Cas.,  N.  S..  176. 

tSec  extensive  note,  11  R.  R.  R.  419,  34  Am.  &  Eng.  R.  Cas.,  N. 
S.,   419. 
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the  carrier  as  to  the  value  or  description  of  the  articles  it  contains^ 
he  cannot  recover  the  value  of  the  goods,  where  the  appearance  of 
the  package  is  not  sufficient  to  put  the  carrier  on  notice  as  to  its 
contents. 

Carriers — Carriage  of  Freight — Fraud  of  Shipper — £ifect.t — A  ship- 
per of  a  trunk  by  freight  must  notify  the  'agent  of  the  carrier  that 
it  contains  money,  as  a  carrier  need  not  accept  money  to  be  shipped 
as  freight,  unless  it  is  first  notified,  so  that  it  may  charge  a  rate 
sufficient  to  justify  it  in  taking  the  degree  of  care  observed  in  the 
transportation  of  money,  notwithstanding  the  Constitution  declaring 
that  the  common-law  liability  of  a  carrier  shall  not  be  limited. 

Carriers — Carriage  of  Freight — Money 4 — In  the  absence  of  evi- 
dence, the  carriage  of  money  is  strictly  speaking  not  in  the  line  of  the 
duty  of  a  carrier  holding  himself  out  only  as  a  carrier  of  goods, 
wares,  and  merchandise. 

Carriers — Carriage  of  Passengers — Personal  Baggage — Liability.§ — 
A  carrier  of  passengers  permitting  them  to  carry  personal  baggage 
is  not  liable  for  the  loss  of  an  unusual' amount  of  money  carried  as 
baggage,  or  for  more  than  might  be  needed  to  defray  the  usual  per- 
sonal and  traveling  expenses  of  the  passengers. 

Carriers — Carriage  of  Freight — Larceny  by  Agent — Liabilit7.|| — ^A 
carrier  receiving  a  trunk  for  carriage  by  freight  without  notice  that 
it  contains  money  is  liable  for  the  larceny  of  the  money  by  an  agent 
of  the  carrier  in  whose  immediate  care  the  trunk  is  placed,  though 
the  carrier  would  not  have  been  liable  if  the  money  had  been  stolen 
by  a  stranger,  or  had  been  lost  by  its  negligence,  or  other  cause,  and 
though  the  shipper  was  guilty  of  the  first  wrong  in  failing  to  notify 
the  carrier  of  the  fact  that  the  trunk  contained  money. 

Appeal  from  Circuit  Court,  Floyd  County. 
"To  be  officially  reported." 

Action  by  Sarah  J.  Hall  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Worthingtow,  Cochran  &  Br  miming,  F,  T.  D,  Wallace,  Walter 
S.  Harkins,  and  Joseph  D.  Harkins,  for  appellant. 
May  &  May  and  James  Gable,  for  appellee. 

Carroll,  J.  Sarah  J.  Hall  by  her  agent  delivered  to  the  ap- 
pellant company  at  Kenova,  W.  Va.,  a  trunk  to  be  shipped  by  it 
to  Harold,  Ky.    She  paid  50  cents  in  advance  for  the  transporta- 

tSee  (t)   on  preceding  page. 

tSee  note,  23  R.  R.  R.  220,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  220. 

§See  foot-note  of  Levins  v.  New  York,  etc.,  R.  Co.  (Mass.),  9  R. 
R.  R.  163,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  163. 

llSee  note.  23  R.  R.  R.  211,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  211; 
Southern  Pac.  Co.  v.  Maloney  (C.  C.  A.),  16  R.  R.  R.  29,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  29;  foot-note  of  Wood  v.  Maine  Cent.  R.  Co. 
(Me.),  9  R.  R.  R.  721,  32  Am.  &  Eng.  R.  Cas..  N.  S.,  721. 
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tion  by  freight  of  the  trunk.  There  were  no  marks  on  the  out- 
side of  the  trunk  to  indicate  who  owned  it,  but  the  agent  at  Ken- 
ova  attached  to  the  handle  of  the  trunk  a  cnetal  check,  and  de- 
livered to  the  agent  of  the  appellee  a  duplicate.  At  the  time  the 
trunk  was  shipped,  and  when  it  was  received  at  Harold,  it  was 
securely  locked  and  in  sound  condition.  The  trunk  contained  a 
lot  of  clothing,  and  also  $687.50  in  money.  After  the  trunk  had 
been  at  Harold  a  few  days,  and  before  it  was  called  for,  the  agent 
of  the  company  at  that  place,  under  the  pretense  that  he  wanted  to 
know  who  was  the  owner  of  the  trunk,  broke  open  the  lock  in  the 
presence  of  some  persons  who  happened  to  be  present,  and  as- 
certained from  letters  in  the  trunk  the  name  and  address  of  Mrs. 
Hall,  the  owner.  Some  time  afterwards,  Mrs.  Hall  got  possession 
of  the  trunk,  and  discovered  that  the  money  was  missing.  Where- 
upon she  brought  suit  against  the  company  to  recover  the  value 
of  the  money.  A  trial  resulted  in  a  judgment  in  her  favor,  and 
the  company  appeals. 

There  is  no  contradiction  in  the  evidence  that,  when  the  trunk 
reached  Harold,  it  was  securely  locked  and  in  sound  condition 
and  contained  the  money  sued  for.  Nor  is  there  any  denial  of 
the  fact  that  the  trunk  was  broken  open  by  the  agent.  The  agent 
did  not  testify  in  the  case,  and  there  is  no  direct  evidence  that  he 
abstracted  the  money,  but  many  circumstances  not  necessary  to 
detail  point  to  him  as  the  guilty  person,  and  there  was  suffi- 
cient evidence  to  warrant  the  jury  in  so  finding. 

The  court  instructed  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  trunk  contained  the  money,  and  that  it  was  taken 
from  the  trunk  by  the  agent  of  the  company  while  the  trunk  was 
in  his  charge  as  such  agent,  they  should  find  for  Mrs.  Hall,  and 
refused  upon  the  request  of  the  company  to  instruct  the  jury, 
first,  that  if  they  believe  from  the  evidence  "the  trunk  was  such 
as  is  generally  used  to  contain  things  of  ordinary  personal  ap- 
parel and  of  apparently  small  value,  and  plaintiff  failed  to  dis- 
close to  the  defendant  company,  its  officers  and  agents,  the  real 
value  of  the  contents  of  the  trunk,  and  that  the  same  contained 
money,  they  should  find  for  the  company";  and,  second,  "that 
if  they  believe  from  the  evidence  that  the  money  was  willfully 
and  voluntarily  taken  from  the  trunk  by  the  agent,  and  appro- 
priated by  him  to  his  own  use,  that  the  company  was  not  liable 
for  his  wrongful  acts." 

Passing  for  the  present  the  question  that  the  carrier  is  not 
liable  because  it  did  not  have  notice  that  the  trunk  contained 
money,  we  hold  that  it  will  not  be  permitted  to  escape  liability 
upon  the  ground  that  its  agent  in  breaking  open  the  trunk  and 
abstracting  the  money  committed  a  crime  as  acted  outside  the 
line  of  his  duty  or  the  scope  of  his  employment.  When  the  car- 
rier accepted  the  trunk,  it  assumed  the  obligation  of  delivering 
it  to  the  owner  in  the  condition  in  which  it  was  when  received. 
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In  other  words,  it  became  an  insurer  against  any  loss  or  damage 
to  the  trunk  except  that  caused  by  the  act  of  God  or  the  public 
enemy.  To  hold  that  a  common  carrier  may  be  exonerated  for 
loss  occasioned  to  freight,  if  the  loss  is  caused  by  the  wrongdoing 
of  one  of  its  servants  in  charge  of  the  freight,  would  be  to 
establish  a  rule  entirely  at  variance  with  all  the  law  on  the  sub- 
ject of  the  duties  and  liabilities  of  common  carriers,  and  to  an- 
nounce a  doctrine  that  would  leave  the  shipper  defenseless  from 
the  acts  of  the  very  person  into  whose  absolute  care  He  had  in- 
trusted his  goods.  The  shipper  has  no  voice  in  the  selection  of 
these  agents,  and  no  control  whatever  over  their  habits  or  conduct. 
They  are  selected  by  the  carrier,  employed  and  discharged  by 
it  at  pleasure,  and  it  owes  a  duty  to  the  public  to  see  to  it  that 
they  are  honest  and  faithful  in  the  performance  of  the  services 
for  which  they  are  employed.  If  they  are  not,  the  carrier  is  an- 
swerable in  damages  for  their  wrongdoing  or  misconduct,  whether 
it  amounts  to  a  crime  or  not.  The  fact  that  the  act  is  criminal 
in  itself,  and  subjects  the  agent  to  prosecution,  cannot  lessen  the 
liability  of  the  carrier.  It  employed  and  placed  him  in  a  position 
of  trust,  and  the  public  dealing  with  it  had  the  right  to  assume 
that  he  was  honest  If  the  trunk  while  in  the  custody  of  the  car- 
rier had  been  broken  into  by  a  stranger,  and  the  contents  injured 
or  carried  away,  the  carrier  as  an  insurer  would  undoubtedly 
be  liable,  although  the  act  of  breaking  into  the  trunk  and  carry- 
ing away  the  property  may  have  been  criminal.  As  the  carrier 
is  liable  for  the  acts  of  a  stranger  in  injuring  or  misappropriating 
goods,  we  can  see  no  reason  why  it  should  escape  because  the 
wrong  is  committed  by  one  of  its  agents.  Its  responsibility  and 
liability  is  the  same  in  the  one  instance  as  in  the  other.  In  com- 
ing to  this  conclusion  we  do  not  find  it  necessary  to  inquire  into 
the  torts  or  wrongful  acts  of  the  servant  that  the  master  will  gen- 
erally not  be  held  liable  for,  if  they  are  committed  by  the  servant 
outside  the  line  of  his  duty  or  the  scope  of  his  employment.  The 
law  usually  applicable  in  cases  where  it  is  sought  to  hold  the  mas- 
ter for  the  acts  of  his  servant  has  no  place  in  the  consideration 
of  the  question  we  are  considering,  as  the  liability  of  common 
carriers  for  loss  of  property  has  a  separate,  distinct,  and  well- 
fixed  place  in  the  law. 

The  next  question  presented  is  that  the  carrier  is  not  liable  be- 
cause it  had  no  notice  that  the  trunk  contained  the  money.  No 
inquiry  as  to  its  contents  was  made  by  the  agent  to  whom  the 
trunk  was  delivered  for  shipment,  nor  can  it  be  said  that  any  in- 
tentional concealment  of  its  contents  was  made  by  the  consignor. 
The  failure  of  the  consignor  to  inform  the  agent  of  the  carrier 
that  the  trunk  contained  money  was  not  due  to  any  purpose  on 
his  part  to  practice  a  deception  or  obtain  a  lower  rate  than  would 
be  charged  if  it  contents  had  been  known.  In  fact,  the  consignor 
seems  to  have  been  entirely  innocent  of, any  purpose  to  de- 
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ceive  or  defraud.  He  did  not  know  that  the  trunk  contained  any- 
thing like  the  amount  of  money  that  was  in  it,  although  he  did 
know  that  there  was  some  money  in  it.  ^Irs.  Hall,  the  owner, 
was  in  another  state  at  the  time  the  trunk  was  shipped,  and 
merely  gave  directions  to  her  agent  to  have  it  shipped  to  Harold, 
without  telling  him  how  to  ship  it  or  informing  him  that  it  con- 
tained a  large  amount  of  money.  The  fact,  however,  that  the 
trunk  was  shipped  by  the  agent  to  Mrs.  Hall  does  not  place  her 
in  any  better  position  than  if  it  had  been  shipped  by  her  in  person, 
as  she  is  bound  by  what  her  agent  did  or  failed  to  do,  and  the 
case  must  be  treated  as  if  the  shipment  had  been  directly  made 
by  her.  It  would  not  do  at  all  to  say  that  if  the  agent  or  person 
actually  attending  to  the  shipment  of  an  article  was  ignorant  of 
its  contents  and  innocent  of  any  intention  to  deceive  or  defraud, 
or  to  conceal  the  value  of  the  goods,  that  the  carrier  would  be 
liable  when  it  would  not  be  if  the  goods  were  shipped  by  the 
owner  or  a  person  who  did  know  the  nature  and  value  of  the  con- 
tents. We  think  this  proposition  too  plain  to  need  further 
elaboration.  So  that,  if  the  shipper  was  under  any  duty  to  in- 
form the  agent  of  the  carrier  that  there  was  money  in  the  trunk, 
and  did  not  impart  this  information  to  the  agent,  his  failure  to 
do  so  must  defeat  the  right  of  Mrs.  Hall  to  recover,  unless  it 
is  saved  by  the  fact  that  the  money  was  taken  by  an  agent  of  the 
carrier.  It  is  well  settled  that  if  the  shipper  for  the  purpose  of 
obtaining  a  lower  rate,  or  indeed  for  any  other  reason,  gives 
false  or  misleading  information  to  the  carrier  as  to  the  contents 
or  value  of  a  package,  or  attempts  by  evasion  or  concealment  to 
deceive  the  carrier  as  to  the  value  or  description  of  the  articles 
it  contains,  he  cannot  recover  the  value  of  the  goods  or  property 
contained  in  the  shipment  that  he  failed  upon  inquir}'  to  furnish 
information  concerning,  or  the  value  of  which  he  purposely 
concealed,  if  the  appearance  of  the  package  was  not  sufficient  to 
put  the  carrier  on  notice  as  to  its  contents.  This  reasonable  rule, 
introduced  and  established  to  enable  the  carrier  of  goods  to  ex- 
ercise a  degree  of  care  commensurate  with  the  value  of  the  prop- 
erty, and  to  prevent  imposition  being  practiced  upon  it  by  the 
shipper  in  obtaining  a  lower  rate  than  would  be  charged  if  the 
real  value  of  the  articles  shipped  were  known,  is  ever>'where 
recognized.  Humphreys  v.  Perry,  148  U.  S.  627,  13  Sup. 
Ct.  711,  37  L.  Ed.  587 ;  Shackt  v.  Illinois  Central  R.  Co.,  94  Tenn. 
658,  30  S.  W.  742,  28  L.  R.  A.  176;  Hutchinson  on  Carriers,  § 
332;  5  Am.  &  Eng.  Ency.  of  Law,  345,  371 ;  Bottum  zk  Charles- 
ton &  W.  R.  Co.,  72  S.  C.  375,  51  S.  E.  985,  2  L.  R.  A.  (N.  S.) 
773,  110  Am.  St.  Rep.  610,  5  Am.  &  Eng.  Ann.  Cas.  118;  6  Cyc. 
380;  Story  on  Bailments,  §  565. 

If,  therefore,  the  agent  of  the  carrier  had  made  inquiry  of  the 
shipper,  and  had  been  informed  that  the  trunk  did  not  contain 
money,  or  if  there  had  been  any  intentional  concealment  or  fraud 
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practiced  by  the  shipper  for  the  purpose  of  deceiving  or  mislead- 
ing the  carrier  as  to  the  value  of  the  goods,  there  would  be  no 
diffiailty  in  determining  that  the  carrier  was  not  liable.  But,  in 
the  absence  of  evidence  of  this  character,  the  case  comes  down 
to  the  narrow  question  whether  or  not  the  failure  of  the  consignor 
to  notify  the  carrier  that  the  trunk  contained  money  relieves  the 
carrier  from  liability.  It  may  be  conceded  that  the  general  rule 
is  that  the  carrier  will  be  liable  unless  some  false  representation 
or  statement,  either  voluntarily  or  in  answer  to  inquiries,  is  made 
as  to  the  value  of  the  goods,  or  there  is  an  intentional  and  fraud- 
ulent concealment  of  their  value.  But  this  rule  should  not  in 
fairness  be  applied  when  the  outward  app>earance  of  the  article 
offered  for  shipment  is  such  that  a  person  of  ordinary  prudence 
would  not  assume  or  suspect  that  it  contained  money.  The  ap- 
pearance of  the  trunk  did  not  itself  furnish  any  information  or 
notice  that  it  contained  money,  and  it  is  not  reasonable  to  assume 
that  the  agent — supposing  him  to  be  a  man  of  ordinary  prudence 
— ^would  suspect  that  its  contents  were  other  than  articles  of  wear- 
ing apparel,  household  goods,  and  the  like  such,  as  are  usually 
placed  in  trunks  for  shipment.  Clearly  he  could  not  anticipate 
that  there  was  in  the  trunk  a  large  amount  of  money.  The  trunk 
was  shipped  by  freight — a  most  unusual  method  of  shipping  a 
package  containing  a  large  amount  of  money.  Under  these  cir- 
cumstances, we  are  of  the  opinion  that  the  shipper  should  have 
notified  the  agent  that  the  trunk  contained  money,  and  that  it 
was  not  necessary  that  the  agent  should  have  made  any  inquiry, 
or  that  there  should  have  been  any  fraudulent  or  intentional 
concealment  by  the  shipper.  As  aptly  said  in  Hutchinson  on 
Carriers,  §  330:  "Fraud  may  be  as  effectually  practiced  upon 
the  carrier  by  silence  as  by  a  positive  and  express  misrepresenta- 
tion. The  neglect  or  failure  to  disclose  the  real  value  of  a  pack- 
age, and  the  nature  of  its  contents,  if  there  be  anything  in  its 
form,  dimensions,  or  other  outward  appearance  which  is  calculated 
to  throw  the  carrier  ofT  his  guard,  whether  so  designed  or  not, 
will  be  conduct  amounting  to  a  fraud  upon  him.  The  intention 
to  impose  upon  him  is  not  material.  It  is  enough  if  such  is  the 
practical  effect  of  the  conduct  of  the  shipper,  as,  if  a  box  or  pack- 
age, whether  designedly  or  not,  is  so  disguised  as  to  cause  it  to 
resemble  such  a  box  or  package  as  usually  contains  articles  of 
little  or  no  value,  whereby  the  carrier  is  misled.  For  by  such  de- 
ception the  carrier  is  thrown  off  his  guard  and  neglects  to  give 
the  package  the  care  and  attention  which  he  would  have  given  it 
had  he  known  its  actual  value."  No  good  reason  can  be  assigned 
why  the  agent  should  have  made  any  inquiry  as  to  the  contents  of 
the  trunk.  It  was  in  good  condition  for  shipment,  and  he  had 
the  right  to  believe  that  it  contained  such  articles  as  are  usually 
carried  in  trunks.  It  cannot  be  doubted  that,  if  the  agent  had 
known  that  there  was  $687  in  money  in  the  trunk,  he  would,  if 
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it  had  been  accepted  for  shipment  by  freight,  have  exercised  un- 
usual care  for  its  protection  from  loss,  and  charged  a  much  higher 
rate  than  was  charged  for  its  transportation,  or  would  have  de- 
clined to  accept  it  for  shipment  by  freight,  as  we  think  he  might 
safely  have  done.  In  the  absence  of  evidence  to  the  contrary, 
the  .carriage  of  money  is,  strictly  speaking,  not  in  the  line  of  the 
duty  of  a  carrier  who  holds  himself  out  only  as  a  carrier  of  goods, 
and  merchandise. 

Lee  V.  Burgess  and  Graham,  9  Bush.  652,  was  an  action  to  re- 
cover from  a  common  carrier  the  value  of  money  received  by  it 
for  shipment  and  lost.  In  considering  the  case  the  court  said: 
"It  is  not  pretended  in  this  case  that  the  carrying  of  money  is 
within  the  ordinary  and  usual  business  of  a  steamboat,  and  there- 
fore it  will  not  do  to  say  that  becairse  goods,  wares,  merchandise, 
and  passengers  are  carried  on  this  boat  therefore  the  owners  are 
common  carriers  of  gold  or  bank  bills.  We  do  not  intend  to  say 
that  one  may  not  be  a  common  carrier  of  money  or  bank  bills. 
This  liability  may  be  assumed  with  reference  to  money  as  well 
as  ordinary  freight ;  but,  where  such  a  liability  is  sought  to  be 
established,  it  must  be  shown  that  the  party  charged  is  a  common 
carrier  of  bank  bills,  where  the  carrying  of  such  packages  is  not 
within  the  ordinary  business  in  which  the  carrier  is  engaged. 
Suppose  the  clerk  of  this  boat  had  refused  to  accept  the  pack- 
age for  delivery  upon  the  appellee's  tendering  compensation,  could 
the  company  or  the  owners  have  been  made  liable  by  reason  of 
such  refusal?  We  think  not,  and  for  the  reason  that  it  was  not 
within  their  employment."  To  the  same  effect  is  Knox  v.  Rives, 
14  Ala.  249,  48  Am.  Dec.  97 ;  Pfister  v.  Central  Pacific  R.  Co.,  70 
Cal.  169,  11  Pac.  686,  59  Am.  Rep.  404.  In  line  with  these  cases, 
it  is  generally  ruled  that  a  common  carrier  of  passengers  that  per- 
mits them  to  carry  personal  baggage  is  not  liable  for  the  loss  of 
an  unusual  amount  of  money  carried  in  a  trunk  or  package  as 
baggage,  or  for  more  than  might  be  needed  to  defray  the  usual 
personal  and  traveling  expenses  of  the  passengers.  Hutchings  v. 
Western  &  Atlantic  R.  Co.,  25  Ga.  61,  71  Am.  Dec.  156;  Jordan 
V.  Falls  River  R.  Co.,  5  Cush.  (Mass.)  69,  51  Am.  Dec.  44;  Haw- 
kins V.  Hoffman,  6  Hill  (N.  Y.)  586,  41  Am.  Dec.  767;  Orange 
County  Bank  v.  Brown,  9  Wend.  (N.  Y.)  85.  24  Am.  Dec.  129; 
Illinois  Central  R.  Co.  v.  Matthews,  114  Ky.  973,  72  S.  W.  302, 
24  Ky.  Law  Rep.  1766,  6  L.  R.  A.  846,  102  Am.  St.  Rep.  316. 
We  might  further  add  that  in  these  days  there  would  be  little 
reason  for  holding  that  a  railway  common  carrier  should  be  re- 
quired to  accept  money  to  be  shipped  as  freight,  because  there  is 
operated  in  connection  with  almost  every  such  carrier  in  the 
country  express  companies  who  make  a  specialty  of  carrying 
money  and  other  valuable  and  small  packages.  But,  whether  or 
not  it  is  the  duty  of  a  railway  carrier  to  accept  money  to  be  ship- 
ped as  freight,  we  are  clearly  of  the  opinion  that  it  should  not 
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be  required  to  do  so  unless  it  is  first  notified  of  the  value  of  the 
money  purposed  to  be  shipped,  so  that  it  may  charge  a  rate  suffi- 
cient to  justify  it  in  taking  that  degree  of  care  usually  observed 
in  the  transportation  of  money,  and  that  it  will  not  be  liable  with- 
out notice  for  the  loss  of  money  shipped  by  it  as  freight.  We 
do  not,  of  course,  mean  to  hold  that  it  is  the  duty  of  the  shipper 
in  every  case  to  inform  the  agent,  unless  inquiry  is  made,  as  to 
the  contents  or  value  of  the  articles  shipped.  This  is  only  nec- 
essary when  its  contents  are  altogether  different  from  what  one 
would  assume  were  contained  in  such  a  package,  as  where  money 
or  valuable  jewelry  or  the  like  is  put  in  a  trunk  or  box.'  If  the 
package  presented  for  shipment  contains  the  kind  of  goods  that 
are  generally  or  usually  sent  in  such  packages,  or  that  a  person  of 
ordinary  judgment  and  prudence  might  assume  would  be  shipped 
in  them,  the  carrier  will  be  liable  for  the  value  of  the  contents  no 
matter  what  they  are,  unless  false  or  misleading  statements  as  to 
the  contents  are  made  by  the  shipper,  either  voluntarily  or  in  re- 
sponse to  inquiries,  or  he  fraudulently  or  intentionally  conceals 
the  true  value  or  character  of  the  goods  for  the  purpose  of  ob- 
taining a  lower  rate. 

In  reaching  this  conclusion,  we  have  not  overlooked  the  fact 
that  the  Constitution  declares  that  the  common-law  liability  of  a 
carrier  shall  not  be  limited.  We  have  no  intention  of  doing  this, 
but  we  have  found  no  authority  holding  that  a  common  law,  in 
the  absence  of  notice,  a  carrier  would  be  held  responsible  for  the 
value  of  money  shipped  in  a  package,  the  appearance  of  which  did 
not  indicate  or  give  any  notice  that  it  contained  money.  The 
common-law  rule  does  not  authorize  either  actual  or  construc- 
tive fraud  to  be  practiced  upon  the  carrier,  or  impose  upon  it 
liability  greater  than  it  had  reason  or  right  to  assume  it  was  un- 
dertaking when  it  accepted  the  shipment.  Hutchinson  on  Car- 
riers, §  329. 

But  the  point  is  further  made  that,  although  the  reasons  stated 
are  sound  and  would  be  applicable  if  the  trunk  had  been  lost  by 
negligence  or  the  money  stolen  by  a  stranger,  as  it  was  taken  by 
an  agent  of  the  carrier,  it  cannot  claim  exemption.  The  ar- 
gument in  support  of  this  proposition  is  that  the  agent  represented 
the  carrier  and  in  the  eye  of  the  law  was  the  carrier,  and  hence 
as  the  money  was  taken  by  the  agent  to  whose  care  the  goods 
were  committed,  it  cannot  excuse  itself  on  the  ground  that  it 
had  no  notice  of  the  contents  of  the  trunk,  as  it  did  have  such 
notice  when  the  money  was  taken,  and  must  be  held  liable  for  its 
own  individual  wrong.  If  the  carrier  or  its  agent  into  whose 
custody  the  trunk  came  did  not  have  notice  of  the  fact  that  it 
contained  money,  the  carrier  will  not  be  liable.  But  here  the 
agent  of  the  carrier  in  whose  immediate  care  the  trunk  was 
placed  did  have  notice  that  there  was  money  in  the  trunk,  and 
after  such  notice  did  abstract  it.     We  therefore  think  that  the 


476       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Needham  v,  Bostoa  &  M.  R.  Co 

commission  of  the  theft  by  its  agent  is  sufficient  to  hold  the  car- 
rier, although  it  would  not  have  been  liable  if  the  money  had  been 
taken  by  a  stranger  or  had  been  lost  by  its  negligence  or  other 
cause.  When  the  agent  took  the  money,  it  was  the  carrier  itself 
taking  it.  When  the  agent  discovered  that  there  was  money  in 
the  trunk,  it  was  his  duty  to  have  protected  it,  or  at  least  to  have 
exercised  care  to  do  so. 

Nor  can  his  wrongdoing  be  excused  upon  the  ground  that  the 
shipper  himself  was  guilty  of  the  first  wrong.  Whatever  wrong 
the  shipper  is  chargeable  with  cannot  save  the  carrier  from  the 
tort  of  its  own  agent  after  he  had  notice  of  the  fact  that  there 
was  money  in  the  trunk.  It  is  upon  this  ground  alone  that  we 
hold  the  carrier  liable. 

Wherefore  the  judgment  of  the  lower  court  is  affirmed. 


Needham  v,  Boston  &  M.  R.  Co. 

(Supreme  Court  of  Vermont,  Addison,  Nov.  6,  1909.) 

[74   Atl.    Rep.   226.] 

-  Carriers — Carriage  of  Goods — Limitation  of  Liability— Claim  for 
Damages — Notice. — Where  a  shipping  contract  provided  that  no 
claim  for  damages  should  be  allowed  unless  a  verified  claim  should 
be  made  within  a  specified  time  and  delivered  to  the  carrier,  and 
that  a  connecting  carrier  should  not  be  liable  for  any  damage  oc- 
curring on  its  line  unless  a  like  claim  should  be  made  and  delivered 
to  it,  the  shipper  claiming  damages  from  the  connecting  carrier  need 
not  give  notice  to  the  initial  carrier,  but  a  notice  to  the  connecting 
carrier  was  sufficient. 

Release — Receipt  by  Shipper  as  Release  of  Claim  for  Damages.— 
A  receipt  by  a  shipper  of  live  stock,  stating  that  the  stock  was  re- 
ceived at  its  destination  in  good  order,  does  not  conclude  him,  by 
estoppel  or  otherwise,  from  recovering  damages  for  negligent  delay 
in  transporting  the  stock. 

Trial — Instructions — Exceptions— Sufficiency. — An  exception  to  a 
charge  on  a  subject  is  not  available,  where  a  part  of  the  charge  \s 
correct. 

Carriers — Carriage  of  Live  Stock — Duty  to  Transport. — A  carrier  of 
live  stock  need  not  run  a  special  train  with  a  car  of  stock  of  a  shipper. 

Trial — Instructions — Requests — Sufficiency. — Where  a  part  of  a  re- 
quested charge  had  no  application  to  the  facts  in  evidence,  the  whole 
charge  was  properly  refused. 

Appeal  and  Error — Refusal  to  Set  Aside  Verdict  as  Contrary  to 
Evidence — Review. — The  refusal  to  set  aside  the  verdict  as  contrary 
to  the  evidence  will  not  be  reviewed,  where  a  copy  of  the  evidence  is 
not  furnished  the  Supreme   Court. 
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Appeal  and  Error — Questions  Reviewable — Grounds  in  Motion  to 
Set  Aside  Verdict. — A  claim  that  the  damages  assessed  for  negligent 
delay  of  a  shipment  of  live  stock  were  assessed,  not  in  accordance 
with  the  shipping  contract,  but  much  in  excess  of  what  could  be  re- 
covered thereunder,  not  made  a  ground  in  the  motion  to  set  aside 
the  verdict,  will  not  be  considered. 

Exceptions  from  Addison  County  Court;  George  M.  Powers, 
Judge. 

Action  by  A.  P.  Needham  against  the  Boston  &  Maine  Rail- 
road Company.  There  was  a  verdict  for  plaintiff,  and  defendant 
excepts.    Affirmed. 

This  is  an  action  on  the  case  for  damages  caused  by  the  alleged 
negligent  delay  of  two  shipments  of  live  stock  over  defendant's 
railroad  between  Bellows  Falls,  Vt.,  and  Union  Market,  near 
Boston,  Mass.  Verdict  for  defendant  as  to  the  shipment  of  No- 
vember 19,  1906,  and  for  plaintiff  as  to  the  shipment  of  May  13, 
1907,  and  judgment  thereon.    The  defendant  excepted. 

The  shipment  of  May  13,  1907,  was  of  26  milch  cows  and  37 
calves,  which  were  shipped  in  a  stock  train  from  North  Ferris- 
burg,  Vergennes,  and  New  Haven,  stations  on  the  Rut- 
land Railroad.  This  shipment  was  made  under  the  "Uni- 
form Live  Stock  Contract,"  which  plaintiff  signed  with  the 
Rutland  Railroad  at  the  time  of  the  shipment,  and  one 
stipulation  of  which  is:  "That  no  claim  for  damages  which 
may  accrue  to  said  shipper  under  this  contract  shall  be  allowed 
or  paid  by  said  carrier,  or  sued  in  any  court  by  said  shipper,  un- 
less a  claim  for  such  loss  or  damage  shall  be  made  in  writiiig, 
certified  by  the  affidavit  of  said  shipper  or  his  agent  and  delivered 
to  the  agent  of  the  carrier,  at  his  office  in  blank  within  five  days 
from  the  time  said  stock  is  removed  from  said  car  or  cars ;  and 
that  if  any  loss  or  damage  occurs,  upon  a  line  of  a  connecting 
carrier,  then  such  carrier  shall  not  be  liable  unless  a  claim  shall 
be  made  in  like  manner,  and  delivered  in  like  time,  to  some  proper 
officer  or  agent  of  the  carried*  on  whose  line  the  loss  or  injury  oc- 
curs." It  appeared  that  plaintiff  presented  to  defendant's  claim 
agent  a  written  claim  for  his  alleged  loss,  but  not  verified  by  his 
affidavit,  nor  within  five  days  from  the  time  the  stock  was  un- 
loaded from  the  cars;  that  no  objection  was  ever  made  to  him  on 
the  ground  of  the  insufficiency  of  the  notice,  but  that  thereafter 
defendant  continued  to  treat  with  him  in  regard  to  settlement 
of  his  claim.  Said  stock  train  left  North  Ferrisburg  at  about 
7  a.  m.  on  May  13,  1907,  and,  under  ordinary  conditions,  was  due 
at  Bellows  Falls,  the  terminus  of  the  Rutland  Railroad,  at  7:15 
p.  m.  the  same  day,  and  in  time  to  connect  with  defendant's  reg- 
ular stock  train,  which  left  Bellows  Falls  for  said  Union  Market 
about  that  time;  and,  in  the  ordinary  operation  of  said  stock 
train,  the  car  containing  plaintiff's  stock  would  have  arrived  at 
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said  Union  Market  about  5  a.  m.  on  May  14th.  Said  stock  train 
did  not,  however,  reach  Bellows  Falls  until  11 :59  p.  m.  on  May 
13th,  and  the  car  containing  plaintiff's  stock,  when  there  delivered 
to  defendant  by  the  Rutland  Railroad,  had  a  broken  wheel,  and 
was  unfit  and  unsafe  for  further  use  until  repaired.  Defend- 
ant's regular  stock  train  had  been  held  for  the  arrival  of  said 
Rutland  stock  train,  and  departed  with  it  for  Union  Market  at 
1 :10  a.  m.,  but  without  delaying  to  repair  said  car,  which  would 
have  taken  from  Ij^  to  2  hours,  which  car  was  therefore  left  at 
Bellows  Falls. 

Defendant's  uncontradicted  evidence  tended  to  show  that  it 
had  no  suitable  cars  at  hand  wherein  to  transfer  plaintiflF's  ship- 
ment; that  defendant  had  proper  facilities  for  repairing  said 
car,  and  repaired  it  as  rapidly  as  possible  at  that  time  of  night. 
After  the  car  was  repaired  defendant,  on  the  morning  of  May 
14th,  drew  it  into  Cold  River,  a  short  distance  below  Bellows 
Falls  on  defendant's  road,  where  plaintiff's  stock  was  unloaded, 
watered,  and  fed,  and  whence  it  was  shipped  on  defendant's 
freight  train  No.  540,  as  stated  in  the  opinion.  The  undisputed 
evidence  of  the  conductor  of  that  train  was  that  the  reason  he 
(lid  not  leave  Bellows  Falls  on  time  was  that  he  had  to  wait  there 
for  cars  from  the  Rutland  Railroad  and  from  the  Sullivan  County 
Railroad,  and  that  when  he  did  start  he  had  only  about  one-half 
his  usual  train,  but  it  did  not  appear  how  long  the  cars  in  that 
train  had  in  fact  been  at  Bellows  Falls  ready  to  go  foward. 
Defendant's  ninth  request  to  charge  was  as  follows:  "That  a 
bona  fide  contract,  fairly  made  in  advance  upon  sufficient  con- 
sideration fixing  the  value  of  the  property,  or  the  rule  for  as- 
certaining its  value  in  case  of  loss  or  injury,  even  if  the  carrier 
is  guilty  of  negligence,  is  valid  and  enforceable,  and,  if  based  on 
a  lower  rate  of  freight  in  proportion  to  the  deceased  liability, 
will  be  upheld  as  a  proper  and  lawful  mode  of  securing  a  due 
proportion  between  the  amount  for  which  the  carrier  may  be 
responsible  and  the  freight  he  receives,  and  of  protecting  him- 
self against  extravagant  and  fanciful"  valuations." 

Argued  before  Rowell,  C.  J.,  and  Munson,  Watson,  and 
Haselton,  JJ. 

Davis  &  Russell,  for  plaintiff. 
Weston  &  Batehelder,  for  defendant. 

Watson,  J.  No  claim  for  damages  is  based  upon  any  alleged 
negligence  of  the  Rutland  Railroad  Company,  the  initial  carrier, 
nor  is  any  recovery  sought  against  it.  Hence  no  notice  to  that 
company  of  the  plaintiff's  claim  was  required  by  the  contract 
under  which  the  shipment  was  made,  and  a  refusal  of  the  re- 
quest to  charge  that  the  plaintiff  was  bound  to  furnish  both  that 
company  and  the  defendant  a  statement  of  his  claim  in  writing, 
verified  by  his  affidavit,  within  five  days  from  the  time  the  stock 
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was  removed  from  the  cars,  was  not  error.  Nor  was  the  charge 
given  on  the  subject-matter  of  that  request  erroneous.  The 
court  said  no  such  notice  was  required.  '*Such  notice"  was  the 
notice  to  both  railroad  companies  as  stated  in  the  request. 

The  plaintiff  received  the  stock  at  its  destination,  and  gave 
the  defendant  his  receipt  therefor,  stating  that  the  stock  was 
received  **in  good  order."  The  defendant's  sixth  request  was 
that  the  plaintiff,  having  given  the  defendant  such  a  receipt  at 
the  time  he  received  the  stock,  cannot  recover  for  any  damage 
which  he  now  claims  was  then  apparent.  It  is  sufficient  to  say 
that  this  receipt  did  not  conclude  the  plaintiff,  by  estoppel  or 
otherwise;  consequently  the  request  was  unsound  and  properly 
disregarded.  Nor  is  the  exception  to  the  charge  as  given  on 
the  subject-matter  of  the  request  available.  Among  other  things 
thereon,  the  court  said  the  receipt  was  not  determinative  or  con- 
clusive. This  portion  of  the  charge  correctly  stated  the  law  appli- 
cable to  the  case;  and,  since  the  whole  charge  on  that  subject 
was  not  unsound,  the  exception  cannot  avail.  State  v.  Sargood, 
77  Vt  80,  58  Atl.  971. 

The  evidence  showed  that  a  regular  freight  train  of  the  defend- 
ant known  as  No.  540  was  scheduled  to  leave  Bellows  Falls  at 
10:40  a.  m.  May  14th,  and  was  due  to  arrive  at  Union  Market 
7  p.  m.  of  the  same  day.  The  plaintiff  claimed  that  his  stock 
should  have  been  forwarded  on  this  train,  if  it  was  to  reach  the 
market  in  time  so  that  no  damage  would  be  sustained.  The  stock 
was  shipped  from  Cold  River,  a  place  a  short  distance  below  Bel- 
lows Falls,  on  the  line  of  defendant's  road,  on  that  train ;  but  the 
train  did  not  leave  Bellows  Falls  until  7  o'clock  on  the  evening  of 
that  day,  and  arrived  at  Union  Market  between  5  and  6  o'clock 
the  next  morning — market  day — too  late,  as  plaintiff's  evidence 
tended  to  show,  for  his  stock  to  be  tested  and  placed  on  the  market 
that  day.  The  eighth  request  was  that  the  defendant  was  under 
no  legal  obligations  to  start  its  train  No.  540,  scheduled  to  leave 
Bellows  Falls  at  10:40  in  the  forenoon,  until  it  had  a  sufficient 
number  of  cars  to  make  a  train.  The  court  submitted  the  question 
to  the  jury  whether  under  the  circumstances  disclosed  by  the  evi- 
dence the  defendant  was  justified  in  holding  that  train  at  Bellows 
Falls  as  it  did.  On  that  point  the  court  said,  among  other  things : 
**I  instruct  you  that  that  delay  to  that  car  [car  containing  plain- 
tiff's stock]  was  unusual  in  a  legal  sense ;  it  was  such  a  delay  that 
we  take  the  responsibility  of  saying  that  it  was  unusual  in  a  legal 
sense,  and  therefore  the  company  takes  the  burden  of  proof  of 
showing  you  that  it  was  not  through  their  negligence,  and  that  the 
delay  was  justifiable  in  the  circumstances."  The  court  further 
said  that  the  defendant  was  not  obliged  to  run  a  special  train  with 
that  car.  Defendant  contends  that  the  part  of  the  charge  above 
quoted  is  unsound  in  law,  and  that  the  error  is  reached  by  his  ex- 
ception to  the  charge  as  given  on  the  subject-matter  of  the  eighth 
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request.  It  is  a  full  answer  to  this  contention  that  the  part  of  the 
charge  on  the  same  subject  that  defendant  was  not  obliged  to  nin 
a  special  train  with  that  car  was  sound,  and  hence  it  falls  within 
the  holding  already  made  that,  under  a  general  exception  to  the 
charge  on  a  particular  subject,  the  exception  is  bad  if  any  part  of 
the  charge  covered  by  it  is  without  fault. 

By  the  defendant's  ninth  request  the  court  is  asked  to  instruct 
the  jury  by  way  of  an  abstract  proposition  of  law  as  to  the  valid- 
ity of  a  contract  fixing  the  value  of  the  property,  or  the  rule  for 
ascertaining  its  value  in  case  of  loss  or  injury,  even  if  the  carrier 
is  guilty  of  negligence,  etc.  The  damages  claimed,  and  which  the 
evidence  tended  to  show,  were  for  failure  of  the  defendant  to  de- 
liver the  cows  at  the  place  of  destination  in  season  for  the  local 
market  on  the  day  named,  certain  charges  for  feed,  bedding,  bam 
bills,  and  keep  of  stock  till  the  next  market  day,  and  a  Joss  of  so 
much  per  pound  on  the  calves  included  in  the  shipment.  The  evi- 
dence did  not  show  that  any  of  the  cattle  shipped  were  lost 
Therefore,  as  a  part  of  the  request  had  no  application  to  the  facts 
in  evidence,  the  whole  was  properly  refused.  Winn  v,  Rutland, 
52  Vt.  481 ;  Weeks  v,  Lyndon,  54  Vt.  638. 

It  is  urged  that  the  motion  to  set  aside  the  verdict  should  have 
been  granted  as  contrary  to  evidence  and  to  the  weight  of  evi- 
dence. A  copy  of  the  evidence  has  not  been  furnished  us ;  hence 
we  cannot  say  that  the  motion  was  not  properly  overruled. 

It  is  further  argued  that  the  case  shows  the  damages  were  as- 
sessed, not  in  accordance  with  the  terms  of  the  contract  under 
which  the  shipment  was  made,  but  much  in  excess  of  what  could 
be  recovered  thereunder.  However  this  may  be,  it  was  not  one  of 
the  grounds  stated  in  the  motion,  and  it  is  not  considered. 

Judgment  affirmed. 
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State  ex  reL  Luben  v.  Chicago  &  N.  W.  R;  Co. 
(Supreme  Court  of  Nebraska,  Feb.  20,  1909.) 

[120  N.  W.  Rep.  163.] 

Mandamus — Refusal  to  Furnish  Cars — Remedy  of  Shipper. — Chap- 
ter 90,  p.  311,  Laws  1907,  will  not  in  every  instance  afford  a  shipper 
an  adequate  remedy  against  a  railway  company  that  unlawfully  neg- 
lects and  refuses  to  furnish  cars  for  the  transportation  of  his  goods 
and  chattels. 

Mandamus — Refusal  of  Railroad  to  Furnish  Cars.* — In  an  action  in 
mandamus  to  compel  a  railway  company  to  furnish  cars  for  a  ship- 
per, the  proof  established  that  the  relator  desired  to  ship  his  hay 
in  car-load  lots,  that  he  had  repeatedly  requested  the  carrier  to  fur- 
nish him  cars  for  said  purpose,  and  that  it  had  failed  to  do  so.  No 
reasonable  excuse  was  shown  for  such  conduct.  Held,  that  a  per- 
emptory writ  of  mandamus  in  favor  of  the  shipper  and  against  said 
corporation  was  proper. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Holt  County;  Westover,  Judge. 

Action  by  the  State,  on  the  relation  of  William  Luben,  for  a 
writ  of  mandamus  against  the  Chicago  &  Northwestern  Railroad 
Company.  Judgment  for  relator,  and  defendant  appeals. 
Affirmed. 

B,  T.  White  and  C  C  Wright,  for  appellant. 
M.  P.  Harrington,  for  appellee. 

Root,  J.  William  Luben  applied  to  the  district  court  of  Holt 
county  for  a  peremptory  writ  of  mandamus  to  compel  defendant  to 
furnish  him,  at  Emmet,  a  station  in  said  county  on  defendant's 
railway,  5  cars  for  the  shipment  of  hay,  and  thereafter  41  addi- 
tional cars,  at  the  rate  of  1  car  per  day,  Sunday  excepted.  An  al- 
ternative writ  was  issued.  In  its  return  defendant  challenged,  the 
jurisdiction  of  the  court  over  the  subject-matter  of  the  action,  al- 
leged that  there  was  an  unusual  demand  for  freight  cars  to  market 
perishable  products,  that  it  had  assigned  a  fair  proportion  of  its 
available  cars  for  the  hay  trade  and  is  willing  to  allow  relator  his 
just  proportion  of  the  cars  allotted  to  Emmet,  that  to  do  more  will 
discriminate  in  plaintiff's  favor  and  against  defendant's  other  pa- 
trons, and  that  to  supply  all  cars  demanded  of  it  for  the  transpor- 
tation of  hay  would  congest  and  glut  its  terminal  facilities  and  the 
market  and  hinder  and  delay  the  movement  of  freight.  The  court, 
after  hearing  the  evidence,  issued  a  peremptory  writ.    The  evi- 

♦Sce  foot-note  of  State  v.  Atlantic  C.  L.  R.  Co.  (Fla.),  27  R.  R. 
R.  578,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  578,  where  all  the  authorities 
in  this  series  on  the  subject,  preceding  if,  are  collected. 

34  R  R  R— 31 
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dence  discloses  that  plaintiff  possessed  sufficient  hay  to  fill  the  cars 
referred  to  in  the  alternative  and  peremptory  writs.  Defendant 
did  not  introduce  evidence  to  sustain  the  allegations  in  its  return. 
The  writ  therefore  was  properly  allowed,  unless,  as  argued  by  de- 
fendant, the  railway  commission  law  enacted  by  the  Legislature 
in  1907  has  deprived  the  district  courts  of  jurisdiction  to  order  a 
carrier  to  furnish  cars  to  a  shipper.    Laws  1907,  p.  311,  c.  90. 

The  statute  (section  10,  649  et  seq.,  Cobbey's  Ann.  St.  1907) 
purports  to  vest  said  commission  with  **power  to  regulate  the  rates 
and  service  of,  and  to  exercise  the  general  control  over  all  rail- 
roads, express  companies  and  any  other  common  carriers  engaged 
in  the  transportation  of  freight  or  passengers  within  the  state." 
Section  10.650,  supra.  Section  10,658  provides  that  a  complaint 
may  be  made  to  said  commission  concerning  any  default  of  a  car- 
rier, whereupon  a  notice  shall  be  given  the  latter,  a  hearing  had, 
and  then  the  commission  may  enter  such  an  order  as  may  be  just 
and  reasonable,  and  a  copy  thereof  shall  be  served  on  the  railway 
company  to  become  effectual  within  10  days  thereafter,  unless  a 
later  date  shall  be  named  in  the  order.  If  the  carrier  refuses  to 
comply,  the  commission,  or  any  person  interested,  may  apply  to 
the  district  court  for  the  enforcement  by  summary  proceedings  of 
said  order,  and  an  appeal  may  be  taken,  from  the  district,  to  the 
Supreme  Court.  The  statute  does  not  purport  to  vest  the  commis- 
sion with  exclusive  jurisdiction. 

Independent  of  the  commission  law  or  any  other  special  statute, 
it  was  defendant's  duty  to  furnish  reasonably  adequate  prorisions 
for  the  transportation  of  the  freight  offered  it  for  shipment  over 
its  railway,  and  to  serve  its  patrons  without  discrimination.  State 
V,  Chicago,  B.  &  Q.  R.  Co.,  71  Neb.  593,  99  N.  W.  309.  And  the 
courts  will  compel  by  mandamus  the  discharge  of  that  duty  in  a 
proper  case.  State  v.  Chicago,  B.  &  Q.  R.  Co.,  supra.  Any  other 
remedy  is  not  adequate,  unless  it  will  furnish  the  aggrieved  party 
relief  upon  the  very  subject-matter  of  his  application.  State  t'. 
Stearns,  11  Neb.  104,  7  N.  W.  743;  Hopkins  v.  State,  64  Neb.  10, 
89  N.  W.  401 ;  Fremont  v.  Crippen,  10  Cal.  211,  70  Am.  Dec.  711; 
Babcock  v.  Goodrich,  47  Cal.  488.  In  cases  like  the  one  at  bar 
proceedings  before  the  commission  will  not  afford  that  relief. 
The  order,  if  made  by  the  commission,  is  simply  a  step  incident  to 
an  action  in  the  district  court,  which  may  be  anticipated  and  re- 
strained by  the  carrier  for  an  indefinite  time,  by  an  action  in  a 
•court  distant  from  the  residence  of  the  complainant.  State  r. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.,  19  Neb.  476,  27  N.  W.  434,  has 
not  been  overlooked.  That  case  involved  an  application  of  the 
first  railway  commission  statute,  and  related  to  a  controversy  be- 
tween individuals  and  a  railway  company  concerning  the  location 
of  an  additional  station.  There  was  reasonable  ground  for  differ- 
ence of  opinion  as  to  whether  another  station  was  necessary,  and 
the  subject  was  a  proper  one   for  the  commission  to  investigate 
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There  is  no  room  for  argument  that  a  shipper  is  entitled  to  receive 
cars  without  discrimination.  The  delay  of  a  few  months  or  sev- 
eral years  in  the  construction  of  an  additional  railway  station  will 
not  work  any  great  hardship ;  but  the  very  business  existence  of 
the  shipper  is  staked  upon  the  use  of  facilities  for  the  transporta- 
tion of  his  product  or  merchandise,  and  he  is  entitled  to  a  hearing 
upon  this  point  in  a  forum  that  has  power  to  make  its  orders  ef- 
fective. The  question  of  jurisdiction  is  therefore  resolved  against 
respondent. 
The  judgment  of  the  district  court  is  therefore  affirmed. 


King  Lumber  &  Mfg.  Co.  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  Florida,  Division  A.,  Oct.  12,  1909.     On  Rehear- 
ing,   Nov.    2,    1909.) 

[50  So.  Rep.  509.] 

Constitutional  Law — Right  to  Acquire  and  Protect  Property — Due 
Process  of  Law — EU^ual  Protection  of  the  Laws. — The  constitutional 
right  of  "acquiring,  possessing,  and  protecting  property"  is  not  in- 
fringed by  valid  governmental  regulations  of  the  use  of  property  em- 
ployed in  rendering  a  public  service.  Nor  are  the  burdens  of  valid 
regulations  that  affect  such  property  a  taking  or  depriving  of  prop- 
erty without  due  process  of  law,  or  a  denial  of  the  equal  protection 
of  the  laws. 

Carriers — Regulation — Power  of  Legislature. — The  Legislature  has 
full  power  to  pass  laws  regulating  the  intrastate  business  of  com- 
mon carriers,  and,  when  statutes  providing  such  regulations  do  not 
violate  some  provision  or  principle  of  constitutional  law  governing 
the  subject,  the  legislative  will  as  expressed  in  a  duly  enacted  statute 
should  be  enforced. 

Constitutional  Law — Class  Legislation. — The  rule  requiring  classifi- 
cations made  by  statutes  to  be  reasonable  has  reference  to  those  who 
are  affected  by  a  regulation,  and  not  merely  to  the  subject  regulated. 

Constitutional  Law — Class  Legislation. — Where  a  regulation  affects 
alike  all  similarly  situated  with  reference  to  the  subject  regulated,  a 
wide  discretion  is  accorded  to  the  Legislature  in  selecting  subjects 
for  regulation.  A  subject  of  legislative  regulation  may  be  compre- 
hensive or  restrictive,  where  constitutional  provisions  are  not  violated. 

Constitutional  Law — Commerce — Regulation  of  Carrier — ^Acquiring 
and  Protecting  Property — Due  Process  of  Law — Equal  Protection  of 
Laws— Interstate  Regulation.— -Sections  2864,  2865,  2866,  Gen.  St.  1906, 
regulating  the  transportation  by  a  carrier  of  lumber  or  timber  on 
*'cars  belonging  to  such  carrier,"  do  not  deny  to  the  carrier  the  con- 
stitutional right  of  "acquiring,  possessing,  and  protecting  property," 
nor  do  they  amount  to  a  taking  or  a  deprivation  of  property  without 
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due  process  of  law,  do  not  appear  to  be  unreasonable  and  arbitrary 
in  the  classification  of  persons  affected  by  the  regulation,  so  as  to 
deny  to  the  carrier  the  equal  protection  of  the  laws,  and  do  not  con- 
stitute a  burden  upon  interstate  commerce. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  De  Soto  County ;  J.  B.  Wall,  Judge. 

Action  by  the  King  Lumber  &  Manufacturing  Company  against 
the  Atlantic  Coast  Line  Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed  and  remanded. 

IV.  £.  Lcitner,  for  plaintiff  in  error. 
Sparkman  &  Carter,  for  defendant  in  error. 

Whitfield,  C.  J.  The  plaintiff  in  error  brought  an  action 
against  the  Atlantic  Coast  Line  Railroad  Company  to  recover  the 
amounts  fixed  by  the  statute  for  the  failure  of  a  railroad  company 
to  equip  its  flat  cars  "with  all  proper  and  sufficient  standards,  sup- 
ports, stays,  strips,  railing  and  other  equipments  and  appliances 
necessary  to  hold  and  keep"  lumber  or  timber  being  transported 
firmly  in  place.  A  demurrer  to  the  declaration  was  sustained,  and, 
as  the  plaintiff  declined  to  plead  further,  final  judgment  was  en- 
tered for  the  defendant.  On  writ  of  error  the  order  sustaining 
the  demurrer  to  the  declaration  and  giving  judgment  for  the  de- 
fendant is  urged  as  error. 

The  grounds  of  the  demurrer  to  the  declaration  are  in  effect 
that  the  statute  denies  to  the  defendant  the  right  of  "acquiring, 
possessing,  and  protecting  property,"  and  is  a  taking  or  depriva- 
tion of  the  defendant's  property  without  due  process  of  law ;  that 
the  statute  is  unreasonable  and  arbitrary  in  its  classification,  and 
therefore  denies  to  the  defendant  the  equal  protection  of  the  laws ; 
that  the  statute  constitutes  a  burden  upon  interstate  commerce. 

The  statute,  first  enacted  in  1903,  now  appears  as  sections  2864, 
2865,  and  2866  of  the  General  Statutes  of  1906 : 

"2864.  Must  Provide  Flat  Cars  with  Suitable  Appliances  for 
Hauling  Lumber,  etc. — It  shall  be  the  duty  of  every  railway 
company  or  other  person  engaged  in  the  business  of  carrying  for 
hire  in  this  state  to  efficiently  and  suitably  equip  and  supply  every 
and  all  flat  cars  and  cars  belonging  to  such  carrier,  and  which  may 
be  furnished  on  which  to  load  any  cargo  of  lumber  or  timber  with 
.  all  proper  and  sufficient  standards,  supports,  stays,  strips,  railing, 
and  other  equipments  and  appliances  necessary  to  hold  and  keep 
the  cargo  firmly  in  place. 

"2865.  Appliances  Weighed  as  Part  of  Cars. — The  standards, 
supports,  stays,  strips,  railings,  equipments,  appliances,  contriv- 
ances, etc.,  provided  for  in  the  preceding  section  shall  constitute 
and  be  held  and  considered  part  and  parcel  of  said  cars  and  the 
weight  of  the  same  shall  be  added  to  the  weight  of  the  car  and  shall 
be  deducted  from  the  weight  of  the  cargo  of  liunber  and  timber 
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shipped,  so  that  the  freight  charges  shall  be  charged  by  the  car- 
riers only  on  the  cargo. 

"2866.  Penalty  for  Not  Providing  Appliances. — Whenever  any 
such  carrier  shall  fail  in  the  duty  imposed  upon  it,  in  respect  of  its 
said  cars  in  the  two  preceding  sections,  and  the  imsupplied  stand- 
ards, supports,  strips,  and  other  proper  equipments  shall  be  pro- 
vided by  the  shipper,  it  shall  be  and  is  hereby  made  the  duty  of 
such  carrier  owning  car,  to  pay  the  shipper  one  and  one-half  dol- 
lars for  each  and  every  car  to  which  it  may  be  necessary  for  said 
shipper  to  supply  or  provide  any  such  standard,  support,  strips  or 
other  equipments,  as  compensation  to  the  said  shipper  for  the 
same,  payment  of  which  said  sum  shall  be  made  by  said  carrier  to 
said  shipper  upon  demand  of  said  shipper  made  upon  any  agent  of 
said  carrier,  and  said  shipper  shall  have  a  lien  therefor  on  said 


car." 


The  constitutional  right  of  "acquiring,  possessing,  and  pro- 
tecting property"  is  not  infringed  by  valid  governmental  regula- 
tions of  the  use  of  property  employed  in  rendering  a  public 
service.  Nor  are  the  burdens  of  valid  regulations  that  effect 
such  property  a  taking  or  depriving  of  property,  without  due 
process  of  law,  or  a  denial  of  the  equal  protection  of  the  laws. 
State  V,  Florida  East  Coast  Railway,  57  Fla.  522,  49  South.  43. 

The  Legislature  has  full  power  to  pass  laws  regulating  the  inr 
trastate  business  of  common  carriers,  and,  when  statutes  pro- 
viding such  regulations  do  not  violate  some  provision  or  prin- 
ciple of  constitutional  law  governing  the  subject,  the  legislative 
will  as  expressed  in  a  duly  enacted  statute  should  be  enforced. 

The  contention  is  that  a  failure  to  make  the  regulation  appli- 
cable to  cars  not  owned  by  the  carrier  renders  the  statute  uncon- 
stitutional, because  by  limiting  the  regulation  to  cars  owned  by 
the  carrier  the  necessary  classification  of  those  affected  by  the 
regulation  is  arbitrary,  and  operates  to  deny  to  the  defendant 
the  equal  protection  of  the  laws,  in  violation  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States.  The  opera- 
tion of  the  statute  upon  the  subject  regulated  affects  alike  all 
common  carriers  of  lumber  or  timber  by  the  use  of  flat  cars. 
There  is  no  violation  of  the  constitutional  provision  where  all 
are  similarly  affected  under  like  conditions.  The  rule  requiring 
classifications  made  by  statute  to  be  reasonable  has  reference 
to  those  who  are  affected  by  a  regulation,  and  not  merely  to  the 
subject  regulated.  In  this  case  the  regulation  affects  all  similarly 
situated  with  reference  to  the  subject  regulated,  and  the  wide 
descretion  accorded  to  the  Legislature  in  selecting  subjects  for 
regulation  does  not  appear  to  have  been  abused.  A  subject  of 
legislative  regulation  may  be  comprehensive  or  restricted,  where 
constitutional  provisions  are  not  violated. 

The  "penalty"  or  obligation  to  compensate  may  be  avoided 
by  observing  the  very  reasonable  regulation.    It  does  not  appear 
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that  the  penalty  or  obligation  is  excessive.  State  v.  Atlantic 
Coast  Line  R.  Co.,  56  Fla.  617,  47  South.  969;  Garrison  v. 
Southern  Ry.  Co.  (N.  C.)  64  S.  E.  578. 

If  the  regulation  is  just  and  reasonable  the  railroad  company 
cannot  be  heard  to  question  the  constitutionality  of  the  statute, 
because  the  regulation  and  the  penalty  prescribed  for  its  enforce- 
ment are  confined  to  the  use  of  cars  owned  by  the  carrier,  as  dis- 
tinguished from  the  use  of  cars  owned  by  others,  but  operated 
by  the  defendant  carrier.  The  burden  of  regulation  imposed 
upon  the  carrier  is  not  increased,  but  is  diminished,  by  limiting 
the  regulation  to  cars  owned  by  the  carrier.  The  regulation 
affects  all  common  carriers  alike  with  reference  to  the  subject 
regulated,  to  wit,  transportation  of  lumber  or  timber  on  flat  cars. 
Seaboard  Air  Line  Railway  v.  Simon,  56  Fla.  545,  47  South. 
1001.  The  defendant  cannot  claim  that  the  act  is  unconstitu- 
tional as  to  it  on  the  ground  that  the  protection  to  the  public  or 
to  the  shippers  of  lumber  is  not  complete,  because  the  act  does 
not  extend  to  cars  used  by  one  carrier  and  owned  by  another. 
The  Legislature  may  have  a  lawful  reason  for  confining  the  regu- 
lation to  a  restricted  subject,  and  a  wide  discretion  should  be  ac- 
corded to  the  Legislature  when  acting  within  its  powers.  The 
regulation  does  not  appear  to  be  unreasonable  or  arbitrary  with 
reference  to  those  who  are  affected  by  it,  and  all  similarly  situ- 
ated are  affected  alike  by  the  regulation. 

Whether  or  not  other  subjects  of  transportation  are  regulated 
is  immaterial  in  considering  the  validity  of  regulations  of  par- 
ticular subjects.  The  validity  of  one  legislative  regulation  is 
not  affected  by  the  mere  failure  to  regulate  other  matters  within 
the  legislative  power.  The  choice  of  subjects  of  regulation  is 
for  the  Legislature  within  its  powers. 

The  declaration  specifically  alleges  that  the  transportation  that 
gave  rise  to  this  controversy  was  between  points  within  this 
state.  The  fact  that  the  railroad  company  was  also  engaged  in 
interstate  commerce  does  not  relieve  it  of  its  duty  to  observe 
all  valid  state  regulations  as  to  its  intrastate  business.  It  does 
not  appear  that  the  transportation  in  this  case  imposed  any  burden 
upon  interstate  commerce.  The  statute  undertakes  to  regulate 
only  intrastate  business.  State  v.  Atlantic  Coast  Line  Ry.  Co., 
56  Fla.  617,  47  South.  969.  See,  also,  7  Am.  &  Eng.  Ann.  Cas. 
5,  for  extensive  note. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Shackleford  and  CocKREtt,  JJ.,  concur. 

Taylor,  Hocker,  and  Parkhill,  JJ.,  concur  in  the  opinion. 

On  Rehearing. 
Whitfield,  C.  J.    In  a  petition  for  rehearing,  it  is  sug^iested 
that  the  court  failed  to  notice  that  the  statute  affects  only  those 
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carriers  who  own  and  furnish  the  cars  used  in  transporting  lum- 
ber or  timber,  and  does  not  affect  carriers  who  do  not  own  the 
cars  used  by  them  in  transporting  lumber  or  timber,  and  that  the 
provision  of  the  statute  requiring  the  weight  of  the  standards, 
etc.,  to  be  a  part  of  the  car  and  not  of  the  cargo  applies  only  to 
cars  owned  by  the  carrier,  and  that  consequently  the  statute  is 
unconstitutional,  because  it  unjustly  discriminates  against  carriers 
who  own  the  cars  used  by  them  in  transporting  lumber  or  timber, 
and  in  favor  of  those  who  use  cars  owned  by  other  carriers. 

It  is  true  the  statute  is  applicable  only  to  carriers  who  use 
"cars  belonging  to  such  carrier" ;  but  the  regulation  is  addressed 
to  the  business  of  carriers  in  transporting  lumber  or  timber  in 
their  own  cars,  and  it  affects  alike  all  carriers  who  use  their  own 
cars  in  such  business.  The  Legislature  may  impose  lawful  and 
reasonable  regulations  upon  any  portion  of  the  business  of  com- 
mon carriers  that  does  not  arbitrarily  or  unreasonably  discrimi- 
nate between  carriers.  This  statute  applies  alike  to  all  carriers 
who  use  their  own  cars  in  transporting  lumber  or  timber  within 
this  state,  and  consequently  does  not  discriminate  against  any 
carrier  as  to  the  subject  regulated,  to  wit,  the  transportation  of 
lumber  or  timber  in  cars  owned  by  the  carrier.  The  regulation 
that  the  weight  of  the  standards,  supports,  etc.,  shall  be  regarded 
as  a  part  of  the  weight  of  the  car,  and  not  of  the  cargo,  applies 
alike  to  all  carriers  who  use  their  own  cars  in  transporting  lum- 
ber and  timber,  and  it  is  incidental  to  the  main  purpose  of  the 
act.  The  regulation  is  not  shown  to  be  unreasonable  or  arbi- 
trary. 

Rehearing  denied. 

Shackelford  and  Cockrell,  JJ.,  concur. 

Taylor,  Hocker,  and  Parkhill,  JJ.,   concur  in  the  opinion. 
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CoLBATH  et  al.  V.  Bangor  &  A.  R.  Co. 

(Supreme  Judicial  Court  of  Maine,  May  28,  1909.) 

[74   Atl.    Rep.   918.] 

Carriers — ^Injury    to    Goods — ^Liability    of    Connecting   Carrier.^— 

Where  goods  are  delivered  in  good  condition  to  the  initial  carrier  to 
be  carried  by  a  succession  of  connecting  common  carriers,  and  are 
delivered  by  the  last  or  terminal  carrier  in  a  damaged  condition,  the 
presumption  is  well  established  that  the  injury  to  the  goods  occurred 
on  the  line  of  the  last  or  terminal  carrier,  upon  whom  is  imposed  the 
burden  of  exonerating  itself.  This  presumption  arises  even  though 
the  goods  are  delivered  to  the  terminal  carrier  in  a  sealed  car. 

Carriers — Injury  to  Goods — Disobedience  of  Directions.— A  com- 
mon carrier  is  liable  for  damage  to  goods  resulting  from  disobedience 
of  directions  given  by  the  owner,  and  assented  to  by  the  carrier,  re- 
specting the  mode  of  conveyance. 

Carriers — Injury  to  Goods — ^Liability  of  Last  Carrier. — In  an  action 
for  damages  for  injuries  to  goods  carried,  brought  against  the  last 
only  of  a  succession  of  connecting  common  carriers,  even  if  upon  the 
evidence  it  is  manifest  that  part  of  the  damages  occurred  upon  the 
line  of  a  preceding  carrier,  no  apportionment  of  the  damages  is  to 
be  made,  but  the  defendant  in  such  action  must  be  held  liable  for  all 
the  damages. 

Carriers — Injury  to  Goods — Failure  to  Observe  Directions.— If  a 
common  carrier  accepts  for  transportation  a  package  having  legible 
directions  as  to  carriage,  he  is  liable  for  loss  arising  from  a  failure 
to  observe  such  directions. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Aroostook  County. 

Action  by  George  M.  Colbath  and  Thomas  M.  Hoyt  against 
the  Bangor  &  Aroostook  Railroad  Company  for  injuries  to  goods 
shipped.    Case  reported.    Judgment  for  plaintiffs. 

At  the  conclusion  of  the  evidence,  and  by  agreement  of  the 
parties,  the  case  was  reported  to  the  law  court,  with  the  stipu- 
lation that  that  court  should  "have  full  power  to  determine  all 
questions  of  fact  involved  in  the  case,  and  to  determine  the 
amount  of  the  plaintiffs'  damages,  should  the  plaintiffs  be  entitled 
thereto." 

The  facts  as  found  by  the  court  and  stated  by  Mr.  Justice 
Bird,  who  drew  the  opinion,  are  as  follows : 

"The  plaintiffs  bring  this  action  to  recover  damages  from  de- 

♦See  last  foot-note  of  Philadelphia,  etc.,  R.  Co.  v,  Diffendal  (Md.), 
32  R.  R.  R.  364,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  364;  first  head-note  of 
Walker  v.  Southern  Ry.  Co.  (S.  Car.),  26  R.  R.  R.  249,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  249. 
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fendant  for  injuries  to  20  crates  of  asbestos  roofing,  in  all  120 
squares  or  sheets,  carried  by  defendant,  as  a  common  carrier, 
from  Oldtown  to  Easton,  their  place  of  destination.  The  roof- 
ing consisted  of  sheets  of  asbestos,  with  a  layer  of  asphalt  be- 
tween, subjected,  when  hot,  to  the  action  of  rolls.  The  sheets 
thus  produced  were  about  8  feet  long  by  about  30  inches  wide, 
and  about  one-eighth  of  an  inch  thick.  The  crates  in  which  the 
roofing  was  packed  had  solid  ends  and  sides,  but  the  tops  and 
bottoms  were  formed  of  slats  of  about  5  inches  in  width.  All 
the  crates  were  plainly  marked  'Lay  flat'  on  either  side  and  also 
on  each  end.  The  value  of  the  goods  at  invoice  price  was 
$339.60. 

"Thus  crated,  and  in  good  order,  the  roofing  was  delivered 
July  6,  1904,  at  New  York  by  the  manufacturers  to  the  Maine 
Steamship  Company,  to  be  forwarded,  via  defendant's  railroad, 
to  plaintiflFs  at  Easton,  Me.  The  steamship  company,  upon  de- 
Kvery  to  it,  gave  to  the  consignor  a  bill  of  lading  or  shipping  re- 
ceipt of  substantially  the  ordinary  form ;  the  weight  being  given 
as  7,000  ppunds.  Subsequently  a  car  containing  15  of  the  crates 
was  delivered  upon  the  premises  of  the  consignees  at  Easton. 
The  car  was  promptly  opened,  and  the  crates  found  to  be 
standing  on  their  sides  or  edges,  not  laid  flat  as  directed,  and  the 
sheets  of  roofing  to  have  sagged  from  2  to  5  inches  from  the 
upper  sides  of  the  crates,  and  to  be  badly  bulged  and  wrinkled. 
The  remaining  5  crates  arrived  at  the  same  time,  or  shortly 
after,  and  were  found  to  be  similarly  loaded  and  damaged.  The 
plaintiffs  refused  acceptance,  and  defendant  later  sold  the  roof- 
ing under  the  statute,  and  October  21,  1904,  paid  to  the  plain- 
tiffs $76.35,  being  the  proceeds  of  the  sale,  less  freight  and  ad- 
vances. 

"On  the  part  of  defendant  the  undisputed  evidence  was  to 
the  effect  that  on  the  9th  day  of  July,  1904,  the  Maine  Steamship 
Company  delivered  the  20  crates  of  roofing  to  the  Maine  Cen- 
tral Railroad  at  Portland,  to  be  forwarded  and  delivered  to  de- 
fendant carrier.  Upon  the  evening  of  July  11,  1904,  between 
8  and  9  o'clock,  defendant  received  at  Oldtown  from  the  Maine 
Central  Railroad  Company,  M.  C.  R.  R.  car  No.  1158  and  B.  & 
A.  car  No.  7430,  each  fully  sealed  with  Maine  Central  Railroad 
Company  seals  of  its  Portland  station.  These  seals  were  intact, 
and  indicated  that  the  cars  had  come  through  from  Portland  to 
Oldtown  unopened.  These  cars  left  Oldtown  the  same  evening 
between  9  and  10  o'clock,  and  were  hauled  by  defendant 
to  Houlton,  where  they  arrived  on  the  morning  of  the  fol- 
lowing day,  July  12th;  the  seals  remaining  unbroken.  At 
Houlton  both  cars  were  opened  by  the  servants  of  defendant, 
and  each  crate  was  found  to  be  standing  on  edge.  The  B.  &  A. 
car,  No.  7430  was  resealed  with  defendant's  seals  without  change 
in  the  position  of  the  15  crates  and  the  5  crates  were  transferred 
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from  car  No.  1158,  in  which  they  arrived  at  Houlton,  to  B.  & 
A.  car  No.  7075;  the  crates  being  again  loaded  on  edge.  The 
same  day  these  cars  were  carried  onward  by  defendant,  and 
reached  Easton  between  5  and  6  o'clock  on  the  evening  of  that 
day.  Car  No.  7430  containing  the  15  crates  was  opened  at  Ft 
Fairfield  Junction,  a  short  distance  from  Easton,  and  two  pieces 
of  granite  placed  in  the  car. 

"After  the  roofing  was  refused  by  plaintiffs,  the  15  crates  re- 
mained on  edge  for  several  days,  when  they  were  laid  flat,  and 
there  is  evidence  tending  to  show  that  the  5  crates,  after  some 
delay,  were  also  laid  flat." 

Argued  before  Emery,  C.  J,,  and  Whitehouse,  Savage, 
Spear,  Cornish,  and  Bird,  JJ. 

Anthoine  &  Talbot  and  Madigan  &  Madigan,  for  plaintiffs. 
F.  H.  Applet  on,  Hugh  R.   Clmplin,  Louis  C.  Steams,  and 
Powers  &  Archibald,  for  defendant. 

Bird,  J.  In  consequence  of  the  rule  prevailing  in  most  of  the 
courts  of  the  United  States  that,  in  the  absence  of  partnership  or 
other  contract  between  connecting  lines  or  special  confract  with 
shipper  or  consignee,  each  of  a  succession  of  connecting  common 
carriers  is  relieved  of  further  obligation  by  safe  carriage  over  its 
own  line  and  prompt  delivery  to  the  succeeding  carrier  (Perkins 
V,  P.  S.  &  P.  R.  R.  Co.,  47  Me.  573,  589,  74  Am.  Dec.  507;  see. 
also,  Grindle  v.  Eastern  Express  Co.,  67  Me.  317,  320,  24  Am. 
Rep.  31),  the  presumption  has  been  established  that  when  goods 
are  delivered  to  the  initial  carrier  in  good  condition,  and  are  de- 
livered by  the  last  or  terminal  carrier  in  a  damaged  condition, 
they  were  injured  on  the  line  of  the  latter, "upon  whom  is  imposed 
the  burden  of  exonerating  himself  (Moore  v.  Railroad  Co.,  173 
Mass.  335,  337,  53  N.  E.  816,  73  Am.  St.  Rep.  298;  Cote  v.  Rail- 
road Co.,  182  Mass.  290,  65  N.  E.  400,  94  Am.  St.  Rep.  656; 
Bullock  V.  H.  &  B.  Dispatch  Co.,  187  Mass.  91,  72  N.  E.  256). 
This  presumption  has  been  declared  to  be  one  of  convenience 
and  necessity,  and  to  be  based  upon  the  presumption  that  goods 
shown  to  have  been  delivered  in  good  condition  remain  so  until 
shown  to  be  in  bad  condition.    Moore  v,  N.  Y.  &  R.  R.  Co.,  su^f^* 

In  the  case  of  Philadelphia,  etc.,  Co.  v,  Diffendal  (recently 
decided  by  the  Court  of  Appeals  of  Maryland),  in  considering 
this  presumption,  it  is  said :  "The  reason  of  the  rule,  or  rather 
the  reason  for  the  exception  to  the  general  rule,  is  that,  when  a 
shipper  consigns  his  goods  to  a  Une  of  connecting  carriers  to  be 
carried  to  the  point  of  destination,  he  of  course  loses  all  sight  of 
or  control  over  them.  From  that  time  forward  they  are  committed 
to  the  custody  and  management  of  the  initial  and  connecting 
carriers,  and  these  latter  may  each  in  turn,  by  the  exercise  of 
reasonable  caution,  ascertain  the  condition  of  the  goods  at  the 
time  of  accepting  them  from  the  last  preceding  carrier,  and 
thus  in  case  of  loss  be  able  to  prove  where  the  loss  occurred; 
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whereas,  the  shipper  has  no  means  whatever  of  obtaining  the 
necessary  information,  or  witnesses  to  prove  his  case,  except  by 
summoning  the  employees  of  the  carriers  whose  own  negligence 
has  caused  the  loss.  One  great  difficulty  that  he  would  encounter 
in  pursuing  this  course  would  be  to  discover  which  of  the  defend- 
ant's employees  had  knowledge  of  the  facts.  Should  he  be  able 
to  discover  these,  it  would  still  be  dangerous  for  the  shipper  to 
rest  his  case  upon  their  testimony,  since  the  natural  impulse  of 
mankind  would  be  likely  to  sway  them,  in  narrating  the  circum- 
stances, to  state  the  occurrence  in  the  light  most  favorable  to 
themselves,  in  order  to  palliate  their  fault."  109  Md.  494,  505, 
72  Atl.  193,  197. 

The  presumption  arises  even  though  the  goods  are  contained  in 
a  package  locked,  sealed  or  otherwise  closed  (Moore  v.  Railroad 
Co.,  and  Bullock  v.  H.  &  B.  Dispatch  Co.,  supra;  Leo  v.  St.  Paul, 
M.  &  M.  Ry.  Co.,  30  Minn.  438,  440,  15  N.  W.  872),  and  also 
although  they  are  delivered  to  the  terminal  carrier  in  a  sealed 
car  (Leo  v.  St.  Paul,  etc.,  Ry.  Co.,  supra;  Cote  v.  Railroad  Co., 
supra). 

A  carrier  is  liable  for  damage  to  goods  resulting  from  dis- 
obedience of  directions  given  by  the  owner  and  assented  to  by  the 
carrier,  respecting  the  mode  of  conveyance  (Sager  v.  P.,  etc.,  R. 
R.  Co.,  31  Me.  228,  1  Am.  Rep.  659;  Hastings  v.  Pepper,  11  Pick. 
[Mass.]  41)  ;  and,  if  a  carrier  accepts  a  package  having  legible  di- 
rections as  to  carriage,  he  is  liable  for  loss  arising  from  failure 
to  observe  them  (Hastings  v.  Pepper,  supra). 

Applying  these  principles  of  law,  which  are  amply  supported 
by  authority  and  are  consonant  to  reason,  we  are  unable  to  find 
that  defendant  has  exonerated  itself.  It  is  true  that  the  plain- 
tiffs, confessedly  not  very  familiar  with  the  character  of  the  goods, 
testify  that  if  the  crates  containing  the  roofing  were  shipped  on 
edge,  the  weight  of  the  sheets  would  cause  them  to  sag,  so  that 
they  would  wrinkle  and  bulge,  and  especially  so  in  warm  weather, 
and  that  an  employee  of  the  manufacturers  states  that  the  reason 
for  marking  the  crates  **Lay  flat"  was  that,  if  they  were  stowed  on 
end  for  any  length  of  time,  they  would  buckle  up,  to  the  injury 
of  the  goods.  Whether  an  appreciable  length  of  time  or  a  con- 
siderable length  of  time  is  meant  is  uncertain.  But  there  is  an 
entire  lack  of  evidence  as  to  the  condition  of  the  goods  at  Old- 
tow-n  or  at  Houlton  or  Ft.  Fairfield  Junction.  It  is  impossible, 
therefore,  for  us  to  find  that  no  part  of  the  injury  occurred  sub- 
sequent to  their  delivery  to  defendant  at  Oldtown. 

For  an  apportionment  of  the  damages  between  defendant  and 
the  carrier  immediately  preceding  it,  earnestly  urged  by  defend- 
ant, we  find  no  authority.  Lake  v,  Milliken,  62  Me.  240,  16  Am. 
Rep.  456;  St.  L.,  I.  M.  &  S.  Ry.  v.  Coolidge,  73  Ark.  112,  83  S. 
W.  333,  67  L.  R.  A.  555,  557,  108  Am.  St.  Rep.  21. 

In  accordance  with  the  agreement  of  the  parties,  there  must  be 

Judgment  for  the  plaintiffs  for  $324.68,  with  costs. 
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HocKFiELD  V.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  April  7,  1909.) 

[64  S.   E.   Rep.  181.] 

Pleading — Evidence — Admissibility. — Where  the  paragraphs  of  the 
answer  put  in  evidence  by  plaintiff  were  complete  in  themselves,  the 
court  properly  excluded  distinct  averments  in  defendant's  own  in- 
terest when  offered  by  him. 

Principal  and  Agent — Existence  of  Relation. — A  transfer  company 
in  the  habit  of  hauling  goods  for  a  consignee  and  others  in  a  town 
is  only  the  agent  of  the  consignee,  as  concerning  notice  to  the 
agent  as  to  goods  actually  hauled. 

Principal  and  Agent — Notice  to  Agent. — Where,  in  an  action  against 
a  carrier  for  its  failure  to  notify  the  consignee  of  the  arrival  of 
freight  and  the  charges  thereon,  it  appeared  that  a  transfer  company 
was  in  the  habit  of  hauling  goods  for  the  consignee  and  others,  but 
there  was  no  evidence  that  the  company  was  told  to  haul  the  freight 
in  question,  evidence  of  notice  to  the  transfer  company  of  the  arrival 
of  the  freight  was  properly  excluded,  in  the  absence  of  proof  that 
such  notice,  if  given,  was  communicated  to  the  consignee. 

Pleading — ^Amendments — ^Discretion  of  Court. — Where  the  original 
complaint  in  an  action  against  a  carrier  demanded  judgment  for  the 
value  of  goods  received  for  transportation  but  not  delivered,  and  for 
the  penalty  provided  in  Revisal  1905,  §  2632,  an  amendment  alleging 
that  the  carrier  failed  to  notify  plaintiff  of  the  arrival  of  the  goods 
and  the  charges  thereon,  as  required  by  section  2633,  and  demanding 
the  penalty  imposed  by  the  section,  did  not  state  a  cause  of  action  dif- 
ferent from  that  set  up  in  the  original  complaint,  and  the  allowance  of 
the  amendment  was  in  the  discretion  of  the  court. 

Commerce — Interstate  Commerce^* — Where  goods  received  by  a 
carrier  for  transportation  from  a  point  outside  of  the  state  to  a  point 
within  the  state  were  missent,  and  the  carrier  rebilled  the  goods  from  a 
point  in  the  state  to  the  point  of  destination  over  the  line  of  another 
carrier,  which  received  and  transported  the  goods,  the  transportation 
by  the  latter  carrier  was  not  an  interstate  shipment. 

Commerce — Interstate  Commerce — Interference  by  States.t— Revi- 
sal 1905,  §  2633,  requiring  a  carrier  to  inform  the  consignee  of  the 

♦See  last  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  United  States  (C.  C. 
A.),  33  R.  R.  R.  83,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  83;  foot-note  of 
Commonwealth  v.  People's  Express  Co.  (Mass.),  32  R.  R.  R.  407, 55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  407. 

tSee  second  foot-note  of  DeRochement  v.  New  York  Cent.  &  H.  R- 
R.  (N.  H.),  32  R.  R.  R.  285,  55  Am.  &  Eng.  R.  Cas.,  N.  S..  285:  last 
foot-note  of  Yazoo  &  M.  V.  R.  Co.  v.  Bent  &  Co.  (Miss.),  31  R.  R.  R- 
022,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  622;  Reid  &  Bean  v.  Southern  Ry. 
Co.  (N.  Car.),  31  R.  R.  R.  352,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  352;  foot- 
note of  City  Council  v.  Augusta  &  A.  Ry.  Co.  (Ga.),  31  R.  R.  R.  33, 
54  Am.  &  Eng.  R.  Cas.,  N.  S.,  33. 
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freight  charges  and  to  deliver  the  freight  on  tender  or  payment  of 
the  charges,  subject  to  a  penalty  for  failure  to  do  so,  is  not  invalid  as 
interfering  with  interstate  commerce,  a  failure  to  deliver  freight  not 
being  interstate  commerce. 

Appeal  and  Error — Discretion  of  Trial  Court — Review. — The  re- 
fusal to  permit  defendant  to  amend  his  answer  so  as  to  plead  the 
statute  of  limitations,  being  a  matter  of  discretion  for  the  trial  court, 
is  not  reviewable. 

Carriers — Action  for  Nondelivery  of  Freight — Counterclaim  for 
Warehouse  Charges. — A  carrier,  wrongfully  withholding  and  refusing 
to  deliver  freight,  when  sued  therefor  cannot  counterclaim  for  ware- 
house charges. 

Appeal  from  Superior  Court,  Durham  County;  E.  B.  Jones, 
Judge. 

Action  by  S.  Hockfield  against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

This  was  a  civil  action  instituted  before  a  justice  of  the  peace. 
The  plaintiff  did  not  file  any  written  complaint.  The  summons 
required  the  defendant  "to  answer  the  complaint  of  plaintiff  for 
the  nonpayment  of  $200  and  interest  from  August  21,  1907, 
until  paid,  $97,  value  of  box  of  pants  shipped  him  by  Manhat- 
tan Pants  Company,  and  $103,  penalty  for  delay  in  such  case  pro- 
vided in  section  2632,  Revisal  of  1905." 

The  defendant  filed  a  written  answer  in  the  justice's  court 
denying  that  it  was  indebted  to  plaintiff,  and  set  up  a  counter- 
claim for  $25  for  storage  of  the  box  of  pants.  The  justice  gave 
judgment  of  $93,  value  of  the  goods,  and  $50.  The  case  was 
carried  by  appeal  to  the  superior  court.  The  plaintiff  was  al- 
lowed to  amend  and  allege  that  "the  defendant  received  at 
Durham,  N.  C,  the  box  of  pants  addressed  to  plaintiff  at 
Durham;  that  the  defendant,  upon  the  arrival  of  said  box  of 
goods  so  addressed  to  plaintiff  as  consignee,  failed  to  notify 
plaintiff  of  its  arrival  and  the  charges  thereon,  as  required  by  sec- 
tion 2633  of  Revisal  of  1905,  and  for  such  failure  demands  the 
sum  of  $50,  as  penalty  imposed  by  said  section  2633  of  Revisal 
of  1905." 

The  jury  responded  to  the  issues  as  follows:  "(1)  What  is 
the  value  of  the  case  of  pants  shipped  to  plaintiff?  Ans.  $93. 
(2)  Did  defendant  unlawfully  refuse  to  deHver  the  case  of  pants 
to  plaintiff?  Ans.  Yes.  (3)  Did  defendant,  upon  the  arrival  of 
the  case  of  pants,  notify  plaintiff,  the  consignee,  of  the  arrival 
and  the  charge  for  transportation  upon  the  same?  Ans.  No.  (4) 
What  damage,  if  any,  by  way  of  penalty,  is  plaintiff  entitled  to 
recover  of  defendant?  Ans.  $50.  (5)  What  amount,  if  anything, 
by  way  of  counterclaim  for  storage  is  defendant  entitled  to  re- 
cover of  the  plaintiff?  Ans.  Nothing."  Judgment  accordingly. 
Appeal  by  defendant. 
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Guthrie  &  Guthrie,  for  appellant. 
Manning  &  Foushee,  for  appellee. 

Clark,  C.  J.  The  plaintiff  introduced  two  of  the  four  para- 
graphs of  the  answer  filed  before  the  justice  of  the  peace.  The 
defendant  offered  the  other  two  paragraphs.  In  Lewis  v.  Rail- 
road, 132  N.  C.  382,  43  S.  E.  919,  it  is  said:  "Where  a  para- 
graph of  an  answer  admits  a  specific  fact,  and  in  another  part 
of  the  same  paragraph  denies  the  allegations  of  the  correspond- 
ing paragraph  of  the  complaint,  the  plaintiflF  is  entitled  to  intro- 
duce the  admission  without  introducing  the  part  den)4ng  the  al- 
legations of  the  complaint."  Here  the  paragraphs  of  the  answer 
put  in  evidence  by  the  plaintiff  were  complete  in  themselves,  and 
it  was  not  error  to  exclude  the  distinct  averments  in  its  own  in- 
terest made  by  the  defendant.  It  could  put  on  evidence  in 
support  of  them  at  the  trial.  Stewart  v.  Railroad,  136  X.  C. 
385,  48  S.  E.  793. 

A  transfer  company  was  in  the  habit  of  hauling  goods  for 
plaintiff  and  others,  but  that  only  made  it  the  agent  of  plaintiff 
as  to  goods  actually  hauled.  There  was  no  evidence  that  the 
transfer  company  was  told  to  haul  these  goods,  and  it  was  not 
error  to  exclude  a  question  asked  of  an  agent  of  such  transfer 
company  to  show  notice  given  to  him  of  plaintiff's  goods  being 
in  the  depot,  when  there  was  no  evidence  that  such  notice,  if 
given,  was  communicated  to  the  plaintiff.  The  plaintiff  testified 
that  he  applied  for  the  goods  in  person  repeatedly. 

The  court  allowed  the  plaintiff  to  amend  its  complaint,  and  the 
defendant  to  amend  its  answer,  but  not  to  plead  the  statute  of  lim- 
itations. The  amendment  did  not  set  up  a  cause  of  action  wholly 
different,  but  merely  amended  complaint  to  claim  the  penalty  of 
$50  under  Revisal  1905,  §  2633.  Such  amendment  was  in  the 
discretion  of  the  court,  as  was  also  the  refusal  of  an  amendment 
pleading  the  statute  of  limitations.  Parker  v.  Harden,  122  N.  C. 
Ill,  28  S.  E.  962;  Goodwin  7\  Fertilizer  Co.,  123  N.  C.  162,31 
S.  E.  373. 

The  fourth  exception  is  abandoned.  The  fifth  exception  pr^ 
sents  the  contention  that  this  is  an  interstate  shipment,  and  that 
Revisal,  §  2633,  does  not  apply.  It  is  true  that  the  shipment  orig- 
inated at  Baltimore,  Md.,  but  it  seems  to  have  gotten  "missent" 
and  left  its  route,  which  was  via  Dunn,  N.  C,  thence  over  Durham 
&  Southern  Railroad  to  Durham,  N.  C.  The  defendant's  an- 
swer avers  that  by  reason  of  said  error  or  mistake  the  A.  C.  L. 
Railroad  Company  "rebilled"  the  goods  from  Selma  to  Dur- 
ham over  defendant's  line,  and  that  it  received  and  transported 
the  goods  by  virtue  of  said  Selma  to  Durham,  B/L,  and  that  the 
original  waybill  or  B/L  from  Baltimore  to  Durham  never  came 
into  its  possession.  Clearly  this  is  an  intrastate  matter.  But  if 
it  had  been  an  interstate  transaction,  the  penalty  imposed  by  R^ 


Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S         495 

Chicagro  &  N.  W.  Ry.  Co.  v.  United  States 

visal.  §  2633,  has  nothing  to  do  with  interstate  transportation, 
but  deals  only  with  the  neglect  of  duty  of  the  defendant  after 
the  transportation  was  fully  completed  and  the  goods  lay  in  its 
warehouse,  not  in  the  cars,  at  Durham.  The  plaintiff  demanded 
his  goods  again  and  again,  but  the  defendant  would  not  make 
out  its  freight  charges  nor  deliver  the  goods.  The  penalty  laid 
by  Revisal  1905,  §  2633,  has  been  held  not  a  burden  on  inter- 
state commerce  (Ilarrill  v.  Railroad,  144  N.  C.  532,  57  S.  E.  383), 
and  indeed  the  failure  to  deliver  freight  is  not  interstate  com- 
merce (Morris  v.  Express  Co.,  146  N.  C.  171,  59  S.  E.  667,  15 
L.  R.  A.  [N.  S.]  983). 

Exception  6  is  for  refusal  to  permit  defendant  to  amend  an- 
swer so  as  to  plead  the  statute  of  limitations.  This  was  a  matter 
of  discretion,  and  not  reviewable. 

The  defendant  still  has  the  goods,  and  the  plaintiff  has  been 
sued  by  consignor  and  been  forced  to  pay  their  value,  with  court 
costs  added.  There  is  no  possible  ground  for  defendant's  coun- 
terclaim for  warehouse  charges  on  goods  it  wrongfully  withheld 
and  refused  to  deliver. 

No  error. 


Chicago  &  N.  W.  Ry.  Co.  v.  United  States. 
(Circuit  Court  of  Appeals,  Eight  Circuit,  March  10,  1909.) 

[168  Fed.  Rep.  236.] 

Railroads — Safety  Appliance  Act — Cars  Out  of  Repair.* — The  fed- 
eral safety  appliance  act  (March  2,  1893,  c.  196,  §  l,  27  Stat.  531  [U. 
S.  Comp.  St.  1901,  p.  3174],  as  amended  by  Act  March  2,  1903,  c.  976, 
I  1,  32  Stat.  943  [U.  S.  Comp.  St.  Sup.  1907,  p.  886]),  includes,  first, 
vehicles  actually  moving  in  interstate  traffic;  second,  such  vehicles, 
though  empty,  when  moving  to  points  for  the  purpose  of  receiving  in- 
terstate traffic,  or  otherwise  commercially  used  by  the  carrier;  and, 
third,  vehicles  used  in  connection  with  vehicles  embraced  in  either  of 
the  two  former  classes.  This  would  include  cars  that  were  out  of  re- 
pair, and  were  being  transported  solely  for  the  purpose  of  repair,  if 
they  were  placed  in  trains  whose  vehicles  come  within  either  of  the 
first  two  classes. 

Railroads — Safety  Appliance  Act — ^Defective  E^pty  Cars.* — The^ 
necessary  movement  of  a  defective  empty  car  alone,  for  purpose  of 
repair  only,  and  not  in  connection  with  any  cars  commercially  used, 
does  not  subject  the  carrier  to  the  penalties  of  the  acts. 

Railroads — Safety  Appliance  Act — Defective  Empty  Cars.* — A  car- 


♦For  the  authorities  in  this  series  on  the  question  whether  or  not 
cars  were  being  used  in  carrying  on  interstate  commerce  on  a  particu- 
lar occasion,  see  first  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  United 
States  (C.  C.  A.),  33  R.  R.  R.  83,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  83; 
second  head-note  of  Southern  F.  &  C.  Co.  v.  Northern  Pac.  Ry.  Co. 
<Ga.),  23  R.  R.  R.  529,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  529. 
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rier  may  move  empty  cars  by  themselves  to  repair  shops,*  for  the  pur- 
pose of  having  them  placed  in  condition  to  conform  to  the  safety  ap- 
pliance act  (Act  March  2,  1893,  c.  196,  §  1,  27  Stat.  531  [U.  S.  Comp. 
St.  1901,  p.  3174],  as  amended  by  Act  March  2,  1903,  c.  976,  §  1,  3^ 
Stat.  943  [U.  S.  Comp.  St.  Supp.  1907,  p.  886]),  without  being  guilty 
of  a  violation  of  those  acts  while  thus  engaged  in  an  honest  effort  to 
meet  their  requirements. 

In  Error  to  the  District  Court  of  the  United  States  for  the 
District  of  Nebraska. 

For  opinion  below,  see  157  Fed.  616. 

C.  C.  Wright  (B.  T.  White  and  B.  H,  Dunliam,  on  the  brief), 
for  plaintiff  in  error. 

Luther  M,  Waiter,  Sp.  Asst.  U.  S.  Atty,  (Charles  A.  Goss,  U. 
S,  Atty.,  and  A,  W.  Lane,  Asst.  U.  5.  Atty.,  on  the  brief),  for  de- 
fendant in  error. 

Before  Sanborn  and  Van  Devanter,  Circuit  Judges,  and 
Amidon,  District  Judge. 

Amidon,  District  Judge.  This  action  was  commenced  by  tlie 
government  to  recover  penalties  under  Act  March  2,  1893,  c.  195, 
§  1,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p.  3174),  as  amended  by 
Act  March  2,  1903,  c.  976,  §  1,  32  Stat.  943  (U.  S.  Comp.  St. 
Supp.  1907,  p.  886).    The  complaint  alleges  tnat: 

"The  defendant,  on  or  about  June  7,  1906,  hauled  on  its  line  of 
railroad  one  car,  to  wit,  its  own  No.  69581 ;  said  car  being  an 
empty  car  and  generally  used  in  the  movement  of  interstate  traffic, 
said  car,  at  the  time  of  the  violation  of  the  above  act,  being  con- 
signed from  Omaha,  in  the  state  of  Nebraska,  to  Council  Bluffs, 
in  the  state  of  Iowa." 

It  was  further  alleged  that  when  the  car  was  so  hauled  the  grab 
iron  or  handhold  on  the  right-hand  side  of  the  "B"  end  of  the  car 
was  missing.  The  answer  admits  these  facts,  and  alleges  that  the 
defect  in  the  car  was  discovered  while  it  was  in  the  yards  at  South 
Omaha,  Neb. ;  that  the  most  convenient  place  of  repair  was  at  the 
defendant's  shops  in  Council  Bluffs ;  that  the  car  was  empty,  and 
was  moved  from  Omaha  to  Council  Bluffs  for  the  sole  purpose  of 
being  repaired.  A  general  demurrer  was  interposed  to  this  an- 
swer, and  sustained.  Thereupon  the  court  found  the  defendant 
guilty,  and  adjudged  it  to  pay  a  fine  of  $100  and  costs,  and  the 
present  writ  of  error  is  brought  to  review  that  judgment. 

Section  4  of  the  act  of  March  2,  1893  (27  Stat.  531),  is  as  fol- 
lows: 

"That  from  and  after  the  1st  day  of  July,  1895,  until  otherwise 
ordered  by  the  Interstate  Commerce  Commission,  it  shall  be  un- 
lawful for  any  railroad  company  to  use  any  car  in  interstate  com- 
merce that  is  not  provided  with  secure  grab-irons  or  handholds  in 
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the  ends  and  sides  of  each  car  for  greater  security  to  men  in  coup- 
ling and  uncoupling  cars." 

The  amendment  of  1903  (32  Stat.  943)  had  three  objects: 
First,  to  extend  the  safety  appliance  act  to  traffic  in  the  District 
of  Columbia  and  the  territories ;  second,  to  remove  the  doubt  as 
to  the  meaning  of  the  term  "cars,"  as  used  in  the  act,  created  by 
the  decision  of  this  court  in  the  Johnson  Case,  117  Fed.  462,  54  C. 
C.  A.  508 ;  third,  to  enlarge  the  scope  of  the  safety  appliance  act, 
so  as  to  include  not  only  "the  cars,  locomotives,  tenders,  and  simi- 
lar vehicles,"  etc.,  therein  referred  to,  but  also  to  embrace  "all 
other  locomotives,  tenders,  cars,  and  similar  vehicles  used  in  con- 
nection therewith." 

Reading  these  statutes  together,  as  they  have  been  interpreted 
by  the  courts,  they  include,  first,  vehicles  actually  moving  inter- 
state traffic ;  second,  such  vehicles,  though  empty,  when  moving  to 
points  for  the  purpose  of  receiving  interstate  traffic,  or  otherwise 
commercially  used  by  the  carrier ;  and,  third,  vehicles  used  in  con- 
nection with  vehicles  embraced  in  either  of  the  two  former  classes. 
This  would  include  cars  that  were  out  of  repair,  and  were  being 
transported  solely  for  the  purpose  of  repair,  if  they  were  placed 
in  trains  whose  vehicles  conic  within  either  of  the  first  two  classes. 

The  shovel  car  involved  in  the  Schlemmer  Case,  205  U.  S.  1,  27 
Sup.  Ct.  407,  51  L.  Ed.  681,  "was  part  of  a  train  on  its  way 
through  Pennsylvania  from  a  point  in  New  York."  The  same  is 
true  of  the  cars  referred  to  in  United  States  v,  St.  Louis,  I.  M.  & 
S.  R.  Co.  (D.  C.)  154  Fed.  516.  In  fact,  so  far  as  we  have  been 
able  to  examine  the  authorities,  the  cases  in  which  carriers  have 
been  held  liable  for  moving  defective  cars  over  their  lines  for  pur- 
poses of  repair  have  all  presented  the  feature  that  such  cars  were 
moved  in  trains  whose  other  vehicles  were  actually  engaged  in  in- 
terstate commerce,  and  were  used  "in  connection  with"  such  cars, 
within  the  meaning  of  the  last  clause  of  section  1  of  the  act  of 
1903. 

The  present  case,  upon  a  fair  construction  of  the  pleadings  in- 
volves a  movement  of  the  defective  car  alone  for  purposes  of  re- 
pair only.  In  our  judgment,  neither  the  car  nor  the  locomotive 
which  hauled  it  was  used  in  interstate  commerce,  within  the  mean- 
ing of  section  4  of  the  act  of  1893,  or  "in  connection  with"  any 
locomotive,  tender,  car,  or  similar  vehicle  engaged  in  such  com- 
merce within  the  provision  of  the  act  of  1903. 

The  object  of  the  safety  appliance  statutes  was  manifestly  to 
require  interstate  carriers  to  maintain  their  rolling  stock  in  a  cer- 
tain condition  of  safety.  It  could  not  have  been  the  intention  of 
Congress  to  impose  this  duty  upon  the  carriers,  and  at  the  same 
time  deprive  them  of  the  only  practical  method  of  meeting  its  re- 
quirements. Rolling  stock  must  necessarily  become  defective, 
within  the  terms  of  these  statutes,  both  by  use  and  by  accident. 
Repair  shops  cannot  be  kept  on  wheels.     Such  shops  cannot  be 
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brought  to  the  defective  vehicle.  The  only  practical  method  of 
railroading  requires  that  such  vehicles,  when  out  of  repair,  shall 
be  taken  to  the  shops ;  and  if  they  are  wholly  excluded  from  com- 
mercial use  themselves,  and  from  other  vehicles  which  are  com- 
mercially employed,  they  do  not  fall  within  any  of  the  classes 
covered  by  the  safety  appliance  acts.  A  carrier  may  move  one  or 
more  cars  by  themselves  to  repair  shops,  for  the  purpose  of  having 
them  placed  in  a  condition  to  conform  to  the  safety  appliance  acts, 
without  being  guilty  of  a  violation  of  those  acts  while  thus  en- 
gaged in  an  honest  effort  to  meet  their  requirements. 

The  judgment  must  be  reversed,  and  the  ^ause  remanded,  with 
directions  to  grant  a  new  trial ;  and  it  is  so  ordered. 


Interstate  Commerce  Commission,  Appt.,  v,  Illinois  Central 

Railroad  Company. 

(Argued  October  15,  1909.     Decided  January  10,  1910.) 

[30  Sup.  Ct.  Rep.  155.] 

Constitutional  Law — Usurpation  of  Administrative  Function  by 
Courts. — The  courts  cannot,  under  the  guise  of  exerting  judicial  power, 
usurp  merely  administrative  functions  by  setting  aside  an  order  of 
the  Interstate  Commerce  Commission  within  the  scope  of  the  power 
delegated  to  such  Commission,  upon  the  ground  that  such  power 
was  unwisely  or  inexpediently  exercised. 

Commerce — Scope  of  Commerce  Clause — Instrumentalities — Rail- 
way Fuel  Cars. — Commerce,  in  the  constitutional  sense,  includes  the 
instrumentalities  by  which  commerce  is  carried  on,  and  extends  to  the 
coal  cars  owned  by  a  railway  company  engaged  in  interstate  com- 
merce, in  which  it  receives  from  the  tipple  of  the  coal  mines  along  its 
line  coal  purchased  by  it  and  used  solely  for  its  own  fuel  purposes. 

Commerce — Interstate  Commerce  Commission — Powers — Regulat- 
ing Distribution  of  Railway  Fuel  Cars. — Authority  to  regulate  the  dis- 
tribution of  a  railway  company's  fuel  cars  in  times  of  car  shortage  to 
the  bituminous  coal  mines  along  its  line  was  delegated  to  the  Interstate 
Commerce  Commission  by  the  act  to  regulate  commerce  of  February 
4,  1887  (24  Stat,  at  L.  380,  chap.  104,  U.  S.  Comp.  Stat.  1901,  p.  3155), 
as  a  means  of  prohibiting  the  unjust  preferences  or  undue  discrimina- 
tions forbidden  by  §  3  of  that  act. 

Commerce — Interstate  Commerce  Commission — ^Powers — Regulat- 
ing Distribution  of  Railway  Fuel  Cars. — An  order  of  the  Interstate 
Commerce  Commission  commanding  a  railway  company  to  desist 
from  its  practice  not  to  take  into  account  the  compan3r*s  fuel  cars  in 
the  daily  distribution  of  coal  cars  in  times  of  car  shortage  to  the  bitu- 
minous coal  mines  on  its  line,  and  requiring  it  for  a  future  period  of 
two  years  to  count  such  cars  against  the  share  of  the  mine  receiving 
them,  is  within  the  authority  delegated  by  the  act  of  June  29,  1906  (34 


Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S        499 

Interstate  Com.  Commission  v.  Illinois  Cent.  R.  Co 

Stat  at  L.  584,  chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1149),  §  4, 
upon  complaint  duly  made,  to  declare  a  rate  or  practice  affecting  rates 
illegal,  and  to  determine  and  prescribe  for  a  term  not  exceeding  two 
years  what  will  be  a  just  and  reasonable  rate,  and  what  regulation  or 
practice  in  respect  to  transportation  is  just,  fair,  and  reasonable  there- 
after to  be  followed. 

Constitutional  Law — Freedom  to  Contract — Reglating  Distribu- 
tion of  Railway  Coal  Cars. — Requiring  a  railway  company,  in  making 
its  daily  distribution  of  coal  cars,  in  times  of  car  shortage,  to  the  bitu- 
minous coal  mines  on  its  line,  to  desist  from  its  practice  not  to  count 
the  company's  fuel  cars  against  the  share  of  the  mine  receiving  them, 
cannot  be  said  to  destroy  the  freedom  of  contract,  on  the  theory  that 
any  discriminations  or  preferences  resulting  from  such  practice  arose 
from  the  fact  that  the  railway  company  chose  to  purchase  coal  for 
its  fuel  supply  from  a  particular  mine  or  mines. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois  to  review  a  decree  restraining  the  en- 
forcement of  an  order  of  the  Interstate  Commerce  Commission, 
commanding  a  railway  company  to  desist  from  its  practice  not  to 
take  into  account  the  company  fuel  cars  in  the  daily  distribution  of 
coal  cars  in  times  of  car  shortage  to  the  bituminous  coal  mines 
along  its  line,  and  requiring  it,  for  a  future  period  of  two  years, 
to  count  such  cars  against  the  share  of  the  mine  receiving  them. 
Reversed. 

See  same  case  below,  173  Fed.  930. 

The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Ellis  and  Messrs.  Luther  M. 
Walter,  L.  A.  Shaver,  and  H.  B.  Arnold  for  appellant. 

Messrs.  W.  S.  Kenyon  and  /.  M,  Dickinson  for  appellee. 

Messrs.  Eldon  J.  Cassoday  and  Rush  C.  Butler  (by  special 
for  the  receivers  of  the  Illinois  Collieries  Company. 

Messrs.  Francis  I.  Gotvcn,  Wayne  MacVeagh,  and  McKenney 
&  Flannery  (by  special  leave)  for  the  Pennsylvania  Railroad 
Company. 

Mr.  Justice  White  delivered  the  opinion  of  the  court : 
Whether  a  duty  rested  upon  the  Illinois  Central  Railroad  Com- 
pany to  obey  an  order  made  by  the  Interstate  Commerce  Commis- 
sion is  the  question  here  to  be  decided. 

On  the  ground  that  preferences  were  created  and  discrimina- 
tions engendered  by  regulations  established  by  the  railroad  com- 
pany concerning  the  daily  distribution  of  coal  cars  to  mines  along 
its  line  in  periods  when  the  supply  of  such  cars  was  inadequate  to 
meet  the  demand  upon  it  for  the  movement  of  coal,  the  order  in 
question  commanded  the  railroad  company  to  desist  from  enforc- 
ing the  regulations  found  to  be  preferential,  and   for  a  future 
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period  of  two  years  to  deliver  cars  to  mines  along  its  line  in  con- 
formity with  the  rule  announced  by  the  Commission. 

A  clearer  perception  of  the  question  to  be  considered  will  be 
afforded  by  giving  a  brief  statement  of  the  cause  of  car  shortafije 
referred  to,  accompanied  with  a  mere  outline  of  the  steps  generally 
taken  by  carriers  to  deal  with  the  subject,  and  the  particular 
method  applied  by  the  Illinois  Central  Railroad  Company  prior  to 
the  date  when  the  complaint  was  made  against  it,  concerning 
which  the  order  previously  referred  to  was  entered. 

It  is  conceded  in  argument  that  bituminous  coal  mines,  which 
are  the  character  of  mines  here  involved,  must  dispose  of  their 
product  as  soon  as  the  coal  is  delivered  at  the  surface,  as  it  is  not 
practicable  for  an  operator  to  store  such  coal,  and  the  amount 
that  a  mine  will  produce  is  therefore  directly  dependent  upon  the 
quantity  that  can  be  taken  away  day  by  day.  As  a  result  of  this 
situation,  it  is  also  conceded  that  railroads  upon  whose  lines  coal 
mines  are  situated  pursue  a  system  by  which  daily  deliveries  of 
cars,  based  upon  requisitions  of  the  respective  mines,  are  made  to 
such  mines  to  permit  of  the  removal  of  their  available  output  for 
that  day. 

Notwithstanding  full  performance  by  railway  carriers  of  the 
duty  to  have  a  legally  sufficient  supply  of  coal  cars,  it  is  conceded 
that  unforeseen  periods  arise  when  a  shortage  of  such  cars  to  meet 
the  demand  for  the  transportation  of  coal  takes  place,  because, 
among  other  things,  (a)  of  the  wide  fluctuation  between  the  de- 
mands for  the  transportation  of  bituminous  coal  at  different  and 
uncertain  periods ;  (b)  the  large  number  of  loaded  coal  cars  deliv- 
ered by  a  carrier  beyond  its  own  line  for  transportation  over  other 
roads,  consequent  upon  the  fact  that  the  coal  produced  at  a  partic- 
ular point  is  normally  distributed  for  consumption  over  an  exten- 
sive area;  and  (c)  because  the  cars  thus  parted  with  are  subject 
to  longer  detentions  than  usually  obtain  in  the  case  of  shipments 
of  other  articles,  owing  to  the  fact  that  bituminous  coal  is  of len 
shipped  by  mining  operators  to  distant  points,  to  be  sold  after  ar- 
rival, and  is  hence  held  at  the  terminal  points  awaiting  sale,  or  be- 
cause, owing  to  the  cost  of  handling  coal,  and  the  difficulty  of 
storing  such  coal,  the  car  in  which  it  is  shipped  is  often  used  by 
the  shipper  or  purchaser  at  the  terminal  points  as  a  convenient 
means  of  storage  or  as  an  instrument  for  delivery,  without  the  ex- 
pense of  breaking  bulk,  to  other  and  distant  points. 

It  is  disclosed  that  the  railroads  of  the  United  States  generally, 
at  various  times,  put  in  force  regulations  for  the  distribution  of 
coal  cars.  Generally  speaking,  these  regulations  provide  for  fixing 
the  capacity  of  coal  mines  in  order  to  determine  the  number  of 
cars  to  which  each  might  normally  be  entitled  to  daily  move  its 
output  of  coal.  And  these  regulations  also  provide  for  a  method 
of  determining  the  pro  rata  share  of  the  cars  daily  allotted  for 
distribution  in  times  of  car  shortage.     Neither  the  method  by 
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which  capacity  was  to  be  ascertained  nor  the  regulation  for  daily 
distribution  upon  the  basis  of  such  capacity  in  case  of  shortage 
were  identical  among  the  various  railroad  systems  of  the  United 
States.  The  divergence,  and  even  conflict,  between  those  systems, 
is  illustrated  by  the  cases  of  Logan  Coal  Co.  v,  Pennsylvania  R. 
Co.,  154  Fed.  497 ;  United  States  ex  rel.  Pitcairn  Coal  Co.  v.  Balti- 
more &  O.  R.  Co.,  91  C.  C.  A.  147,  165  Fed.  113;  cases  cited  at 
pages  503  and  504  of  the  report  of  the  Logan  Coal  Co.  Case,  and 
the  case  of  Majestic  Coal  &  Coke  Co.  v,  Illinois  C.  R,  Co.,  162 
Fed.  810. 

In  a  general  sense,  however,  all  the  regulations  of  the  various 
railroads,  either  for  ascertaining  the  capacity  of  coal  mines,  or  in 
order  to  determine  the  pro  rata  share  for  daily  distribution  of  cars 
to  the  respective  mines  in  case  of  shortage,  dealt  with  four  classes 
of  cars :  1,  system  cars,  that  is,  cars  owned  by  the  carrier  and  in 
use  for  the  transportation  of  coal ;  2,  company  fuel  cars,  that  is, 
cars  belonging  to  the  company,  and  used  by  it  when  necessary  for 
the  movement  of  coal  from  the  mines  on  its  own  line,  and  which 
coal  had  been  bought  by  the  carrier,  and  was  used  solely  for  its 
own  fuel  purposes ;  3,  private  cars,  that  is,  cars  either  owned  by 
coal  mining  companies  or  shippers  or  consumers,  and  used  for  the 
benefit  of  their  owners  in  conveying  coal  from  the  mines  to  desig- 
nated points  of  delivery ;  4,  foreign  railway  fuel  cars,  that  is,  cars 
owned  by  other  railroad  companies,  and  which  were  by  them  de- 
livered to  the  carriers  on  whose  lines  mines  were  situated,  for  the 
purpose  of  enabling  the  cars  to  be  loaded  with  coal  and  returned 
to  the  company  by  whom  the  cars  had  been  furnished,  the  coal  be- 
ing intended  for  use  as  fuel  by  such  foreign  railroad  companies. 

The  various  regulations,  irrespective  of  minor  differences  be- 
tween them,  fell  upon  one  or  the  other  side  of  this  broad  line  of 
division.  One  system  took  into  account  class  2,  the  fuel  cars  of 
the  carrier,  class  3,  the  private  cars,  and  class  4,  the  cars  of  foreign 
railroads,  and  deducted  from  the  rated  capacity  of  the  mine  the 
sum  of  coal  delivered  by  that  mine  in  such  cars,  and  upon  the  basis 
thus  resulting  apportioned  ratably,  in  case  of  shortage,  the  system 
cars;  that  is,  those  embraced  in  class  1.  On  the  other  hand,  the 
other  class  of  regulation  not  only  took  no  account  of  the  cars  in 
classes  2,  3,  and  4,  as  a  means  of  rating  the  capacity  of  the  mine, 
but  moreover  did  not  charge  against  any  mine,  for  the  purpose  of 
ascertaining  the  daily  pro  rata  of  the  cars  to  which  such  mine  was 
entitled,  any  car  whatever  furnished  such  mine  on  such  day  em- 
braced within  classes  2,  3,  and  4,  that  is,  any  company  fuel  car, 
foreign  railway  fuel  car,  or  private  car.  By  this  system,  therefore, 
where  a  mine  was  entitled  daily  to  a  given  pro  rata  of  the  cars 
subject  to  general  distribution,  it  received  its  full  share  of  such 
cars,  and  in  addition  on  that  day  also  received  such  of  the  company 
fuel  cars,  foreign  railway  fuel  cars,  and  private  cars  as  might  have 
been  sent  to  it  for  loading  on  that  day.     This  absolute  disregard 
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in  the  allotment  of  the  company  fuel  cars,  foreign  railway  fuel 
cars,  and  private  cars  was  not  in  all  respects  common  to  all  the 
systems  which  took  no  account  of  such  cars  in  fixing  capacity, 
since  in  some  of  the  regulations  one  or  the  other  of  the  classes 
was  taken  into  account  in  fixing  the  pro  rata  for  distribution. 

Previous  to  1907,  the  Railroad  Commission  of  the  State  of  Ohio 
filed  with  the  Interstate  Commerce  Commission  two  complaints 
against  the  Hocking  Valley  and  another  railroad  company.  These 
pomplaints  were  based  upon  the  ground  that  the  failure  of  the  rail- 
roads in  times  of  car  shortage  to  include  in  the  pro  rata  of  cars  for 
distribution  foreign  railway  fuel  cars  and  private  cars,  and  to 
charge  the  mines  which  had  received  such  cars  with  the  same  as 
part  of  their  distributive  share,  created  an  undue  preference,  and 
worked  unjust  discrimination,  in  violation  of  the  act  to  regulate 
commerce.  On  July  11,  1907,  the  report  and  opinion  of  the  Com- 
mission was  announced  in  the  cases  referred  to.  12  Inters.  Com. 
Rep.  398.  It  was  declared  that  the  complaints  were  well  founded, 
and  the  relief  prayed  was  awarded.  Nine  days  afterwards, — ^pre- 
sumptively in  ignorance  of  the  finding  of  the  Commission,  just 
referred  to, — the  Illinois  Central  Railroad  Company  promulgated 
rules  governing  the  distribution  of  cars  to  coal  mines.  Although 
by  these  rules  foreign  fuel  cars,  private  cars,  and  company  fuel 
cars  were  not  taken  into  account  in  ascertaining  the  capacity  of  a 
mine  or  mines,  such  cars  were  expressly  directed  not  to  be  counted 
for  the  purpose  of  the  daily  distribution  of  cars  among  the  respec- 
tive mines.  On  August  15  following;  however,  presumably  to 
cause  the  regulations  to  conform  to  the  interpretation  of  the  inter- 
state commerce  act  adopted  by  the  Commission  in  the  Hocking 
Valley  Case,  a  circular  was  issued  by  the  Illinois  Central  Railroad 
Company,  to  go  into  effect  September  1,  1907,  canceling  the  circu- 
lar of  July  20,  1907,  and  directing  that  account  should  be  taken  in 
the  distribution  of  cars  to  a  particular  mine  or  mines  of  both  for- 
eign railway  fuel  and  private  cars.  Before  the  date  fixed  for  the 
going  into  effect  of  this  last-named  circular,  the  Majestic  Coal  & 
Coke  Company,  a  West  Virginia  corporation,  filed  a  suit  against 
the  Illinois  Central  Railroad  Company  in  the  United  States  circuit 
court  for  the  northern  district  of  Illinois,  complaining  that  to 
charge  against  its  distributive  share  of  coal  cars,  in  the  event  of  a 
car  shortage,  the  fuel  cars  and  private  cars  furnished  it,  would 
violate  its  legal  rights.  After  hearing  a  temporary  injunction  pre- 
venting the  going  into  effect  of  the  regulations  in  the  particulars 
mentioned,  was  issued.  The  distribution  of  coal  cars  thereafter 
continued  to  be  made  as  provided  in  the  prior  circular. 

With  this  prelude  we  come  more  immediately  to  the  origin  of 
the  controversy  before  us. 

On  October  31,  1907,  the  Illinois  Collieries  Company  filed  wiA 
the  Interstate  Commerce  Commission  a  complaint  against  the  Illi- 
nois Central  Railroad  Company.    The  regulations  of  the  railroad 
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company  as  to  the  distribution  of  coal  cars  were  assailed  as  un- 
justly discriminatory,  in  violation  of  the  act  to  regulate  commerce, 
particularly  as  respected  the  practice  of  not  taking  into  considera- 
tion foreign  railway  fuel  cars  and  private  cars  in  determining  the 
distribution  of  coal  cars  among  the  various  coal  operators  along 
the  lines  of  the  railroad  on  interstate  shipments  of  coal.  It  ap- 
pears that  the  complaint  just  referred  to  was  heard  before  the 
Commission,  with  two  other  complaints  against  other  railroads, 
involving  the  same  general  subject.  In  its  report,  which  was  filed 
in  all  three  of  the  cases  on  April  13,  1908  (13  Inters.  Com.  Rep. 
451),  the  Commission  held  that  not  to  count,  in  times  of  car  short- 
age, when  the  daily  distributions  were  made  against  the  mine 
receiving  the  same,  company  fuel  cars,  foreign  railway  fuel  cars, 
and  private  cars,  was  a  violation  of  the  act  to  regulate  commerce. 
In  announcing  this  conclusion,  reference  was  made  to  the  previous 
opinion  of  the  Commission  in  the  Hocking  Valley  Case,  supra, 
and  it  was  declared  that  the  Illinois  Central  Railroad  Company, 
on  the  hearing  before  the  Commission,  had  conceded  the  control- 
ling effect  of  the  previous  ruling  of  the  Commission.  Considering 
the  temporary  injunction  issued  by  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois,  the  Commission  de- 
clared that,  in  view  of  the  decision  of  this  court  in  the  case  of  the 
Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.  204  U.  S.  426,  51 
L.  ed.  553,  27  Sup.  Ct.  Rep.  350,  9  A.  &  E.  Ann.  Cas.  1075,  it 
was  the  duty  of  the  Commission  to  order  the  carrier  to  desist 
from  the  unlawful  discrimination. 

Although  the  complaint  in  the  case  of  the  Illinois  Central  Rail- 
road Company  differed  from  the  complaints  in  the  two  other 
cases  which  were  considered  and  passed  upon  by  the  Commission 
at  the  same  time,  in  that  it  did  not  assail  the  failure  to  take  into 
account  the  company  fuel  cars  in  making  distribution  in  times  of 
car  shortage,  nevertheless  the  Commission  declared  that  the  Illi- 
nois Central  Railroad  Company,  both  in  its  brief  and  argument, 
had  conceded  the  importance  of  the  subject  to  that  company,  and 
had  invoked  the  action  of  the  Commission  thereon. 

The  order  of  the  Commission,  as  heretofore  stated,  therefore, 
not  only  directed  the  desisting  from  the  practice  of  failing  to  take 
into  account  the  foreign  railway  fuel  cars,  private  cars,  and  the 
company  fuel  cars,  but  also  required  the  carriers  to  establish 
.regulations  for  a  period  of  two  years  from  July  1,  1908,  pro- 
viding for  the  counting  of  all  such  cars.  The  general  scope  of 
the  order  was,  however,  qualified  by  expressly  authorizing  a  rail- 
road company  to  deliver  to  a  particular  mine  all  the  foreign  rail- 
way fuel  cars,  the  private  cars,  and  the  company  fuel  cars  con- 
signed or  assigned  to  said  mine,  even  although  the  number  thereof 
might  exceed  the  pro  rata  share  of  the  cars  attributable  to  said 
mine  when  ascertained  by  taking  into  account  all  the  cars  which 
the  order  required  to  be  considered.    Where,  however,  the  num- 
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ber  of  such  cars  was  less  than  the  pro  rata  share  of  the  mine, 
the  order  only  permitted  the  carrier  to  add  a  sufficient  number 
of  system  cars  to  make  up  the  rightful  pro  rata  number. 

Being  unwilling  to  comply  with  the  order  of  the  Commission, 
the  Illinois  Central  Railroad  Company  commenced  the  suit  which 
is  now  before  us  to  enjoin  in  all  respects  the  enforcement  of  the 
order  of  the  Commission.  It  was  averred  that,  although  the  com- 
pany was  adequately  equipped  with  coal  cars,  and  with  suffi- 
cient motive  power  and  operative  forces,  yet  at  times  an  in- 
adequate supply  of  coal  cars  to  meet  the  demand  arose  from  the 
circumstances  which  we  have  previously  stated.  It  was  alleged 
that  the  regulations  adopted  by  the  company  for  ascertaining  the 
capacity  of  the  mines  and  for  the  distribution  of  cars  were,  in 
all  respects,  just  and  reasonable,  and  it  was  charged  that  the  or- 
der of  the  Commission,  directing  the  taking  into  account  of  pri- 
vate cars  in  the  distribution  of  cars,  was  unjust,  unreasonable,  op- 
pressive, and  unlawful,  because  it  deprived  the  owners  of  such 
cars  of  the  right  to  the  use  of  their  own  property.  It  was  fur- 
ther alleged  that,  as  to  the  foreign  railway  fuel  cars,  the  order 
was  also  unjust,  unreasonable,  oppressive,  and  unlawful,  because 
such  cars  constituted  no  part  of  the  equipment  of  the  road,  and 
failing  to  count  them  could  not  constitute  an  unlawful  discrimi- 
nation or  the  giving  of  an  unjust  preference  within  the  intendment 
of  the  act  to  regulate  commerce.  Besides  charging  that  the  order 
to  count  the  company  fuel  cars  was  unjust,  unreasonable,  etc.,  it 
was  averred  that  the  attempt  of  the  Commission  to  deal  with 
such  cars  was  beyond  its  power,  and  was  but  an  effort  to  de- 
prive the  company  of  its  lawful  right  to  freely  contract  for  the 
purchase  of  the  fuel  necessary  for  the  operation  of  its  road.  In 
addition,  the  proceedings  in  the  suit  brought  by  the  Majestic 
Coal  Company  were  set  out,  the  granting  of  a  temporary  injunc- 
tion therein  as  to  counting  foreign  railway  fuel  cars  and  private 
cars  was  alleged,  and  it  was  charged  that,  in  any  event,  as  to 
those  two  classes  of  cars,  the  order  of  the  Commission  was  not 
lawful,  since  it  compelled  the  company  to  violate  the  injunction 
which  was  yet  in  force.  The  Commission  answered  by  asserting 
the  validity  in  all  respects  of  the  order  by  it  made,  substantially 
upon  the  grounds  which  had  been  set  out  in  its  report  and  opinion 
announced  when  the  order  was  made.  All  the  averments  in  the 
complaint  as  to  want  of  power  were  traversed,  and  it  was  ex; 
pressly  charged  that  the  subject  of  the  distribution  of  coal  cars, 
as  dealt  with  by  the  order,  was  within  the  administrative  power 
delegated  to  the  Commission  by  the  terms  of  the  act  to  regulate 
commerce.  The  nature  and  character  of  the  preferences  and  dis- 
criminations which  had  led  the  Commission  to  conclude  that  un- 
lawful discrimination  and  unjust  preference  arose  from  the  fail- 
ure to  count  the  classes  of  cars  referred  to  was  alleged  in,  sub- 
division 14  of  the  answer,  a  portion  whereof  is  reproduced  in 
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the  margin.t  A  certificate  as  to  the  public  importance  of  the 
cause  was  filed  by  the  attorney  general,  in  compliance  with  §  5 
of  the  act  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  1149),  and  the  cause  was  thereafter 
submitted  at  the  same  time  with  one  brought  by  the  Alton  Rail- 
road, involving  a  similar  question,  to  a  circuit  court  held  by 
Judges  Grosscup.  Baker,  and  Kohlsatt.  A  single  opinion  was 
announced  in  both  cases.  173  Fed.  930.  While  deciding  that  the 
complainants  were  not  entitled  to  relief  in«so  far  as  the  order  of 
the  Commission  concerned  the  counting  of  foreign  railway  fuel 
cars  and  private  cars,  it  was  yet  held  that  the  railway  companies 
were  entitled  to  an  injunction  restraining  the  enforcement  of  the 

tl4.  Defendant  avers  that  the  allotment  by  complainant  of  said  for- 
eign railway  fuel  cars,  private  cars,  and  complainant's  fuel  cars  to  the 
mines  receiving  them,  in  addition  to  the  full  distributive  shares  of  such 
mines  in  the  general  distribution  of  cars  by  complainant,  and  the 
failure  by  complainant  to  count  and  charge  said  foreign  railway  fuel 
cars,  private  cars,  and  company  cars  ^gainst  the  mines  receiving 
them,  in  said  general  distribution,  results  in  undue  and  unreasonable 
preference  or  advantage  to  the  mines  and  operators  receiving  such 
cars,  and  subjects  the  owners  and  operators  of  mines  which  do  not 
receive  such  cars  to  undue  and  unreasonable  prejudice  and  disadvan- 
tage in  the  following  respects,  to  wit: 

(a)  That  the  operator  receiving  the  foreign  railway  fuel  cars,  pri- 
vate cars,  or  company  fuel  cars  thereby  receives  a  higher  percentage 
of  cars  than  mines  of  equal  capacity  which  do  not  receive  such  cars. 

(b)  That  the  operator  receiving  the  foreign  railway  fuel  cars,  pri- 
vate cars,  or  company  fuel  cars  may  operate  his  mine  to  a  fuller  capac- 
ity, and  thereby  reduce  the  cost  of  coal  per  ton,  resulting  in  an  in- 
creased profit  on  his  commercial  coal. 

(c)  That  the  operator  receiving  foreign  railway  fuel  cars,  private 
cars,  or  company  fuel  cars  is  enabled  to  increase  the  number  of 
working  places  in  the  mine,  is  enabled  to  develop  his  mine  more 
rapidly,  is  enabled  to  increase  his  capacity  rating,  and  in  future  re- 
ratings  of  such  mine  by  complainant,  for  the  purpose  of  car  distribu- 
tion, the  mine  would  receive  rating,  and  consequently  a  larger  num- 
ber of  cars  in  complainant's  general  distribution  of  cars. 

(d)  That  the  operator  receiving  the  foreign  railway  fuel  cars,  priv- 
ate cars,  or  company  fuel  cars  is  enabled  thereby  to  secure  and  hold  a 
larger,  more  efficient,  and  regular  working  force  of  miners  and  labor- 
ers. 

(e)  That  tht  development  of  the  min^s  which  do  not  receive  the  for- 
eign railway  fuel  cars,  private  cars,  or  company  fuel  cars  is  retarded 
in  inverse  ratio  as  the  development  of  the  mines  receiving  said  cars 
is  accelerated. 

(f)  That,  by  the  arbitrary  allotment  of  the  foreign  railway  fuel 
cars,  private  cars,  or  company  fuel  cars,  the  complainant  and  the  so- 
called  foreign  railways  are  enabled  to  secure  low  prices  on  railway 
fuel  because  the  operator  receiving  such  cars  is  enabled  to  produce  his 
commercial  coal  at  much  lower  prices  than  do  the  mines  which  do 
not  receive  such  arbitrary  cars. 

(g)  That  the  operator  of  the  mine  receiving  the  foreign  railway  fuel 
cars,  private  cars,  or  company  fuel  cars  is  thereby  enabled  to  make 
contracts  for. the  delivery  of  coal,  distributed  over  a  long  period,  to  an 
extent  that  the  operator  of  the  mines  which  do  not  receive  such  cars 
cannot  do. 
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orders  of  the  Commission  in  so  far  as  they  directed  the  taking 
into  account  of  the  cars  employed  by  the  company  in  hauling  its 
own  fuel.  The  conclusion  on  this  latter  subject  was  based  upon 
the  theory  that,  as  the  railroad  companies  took  the  coal  which 
they  bought  for  their  own  use  from  the  tipple  of  a  coal  mine, 
and  thereafter  moved  it  for  their  own  account,  and  not  for  com- 
mercial purposes,  that  the  cars  used  for  that  purpose  could  not 
be  treated  as  being  engaged  in  commerce  as  *'commerce,  under 
these  circumstances  inds  at  the  tipple."  The  court,  however, 
observed : 

"But  this  does  not  mean  that  these  cars  do  not  affect  the  prob- 
lem of  an  equitable  distribution  of  commercial  equipment.  The 
mine  operators  are  objects  of  interest  under  the  interstate  com- 
merce law,  not  as  diggers  of  coal,  but  as  shippers  who  tender  a 
commercial  product  for  transportation  by  interstate  common 
carriers.  The  basis,  therefore,  on  which  the  mines  in  a  district 
should  be  rated  is  not  their  average  output  as  a  physical  question, 
but  the  average  output  which  they  respectively  tender  for  trans- 
portation in  commerce." 

And  in  accord  with  this  reasoning  it  was  in  conclusion  remarked 
that  the  complainants,  as  to  the  cars  used  for  hauling  their  fuel, 
were  entitled  to  an  injunction  "against  their  being  compelled 
to  take  fuel  cars  into  consideration  except  as  a  means  in  determin- 
ing the  true  capacities  of  the  mines  to  tender  coal  to  them  for 
transportation  in  commerce." 

From  the  final  decree  enjoining  the  Commission  from  enforc- 
ing its  order,  in  so  far  as  it  directed  the  taking  into  account  the 
company  fuel  cars  in  the  distribution  of  coal  cars  in  times  of  car 
shortage,  and  in  so  far  as  it  directed  the  future  taking  such  car. 
into  account,  the  Interstate  Commerce  Commission  appeals. 

It  is  stated  in  the  brief  of  counsel  for  the  railroad  company 
that,  at  the  hearing  below,  despite  the  scope  of  the  prayer  of  the 
bill,  no  question  was  raised  by  the  railroad  company  as  to  the 
validity  of  the  order  of  the  commission  to  the  extent  that  it  con- 
trolled private  cars  and  foreign  railway  fuel  cars.  Irrespective, 
however,  of  this  admission,  as  the  Interstate  Commerce  Commis- 
sion alone  has  appealed,  the  correctness  of  the  conclusions  of  the 
court  below  on  these  subjects  is  not  open  to  inquiry.  And  this 
also  renders  it  unnecessary  to  consider  in  any  respect  the  effect 
of  the  injunction  to  which  we  have  previously  referred  as  issued 
in  the  suit  filed  on  behalf  of  the  Majestic  Coal  Compan*'  we 
such  injunction  only  related  to  foreign  railway  fuel  cars  ana  priv- 
ate cars.  Besides,  it  is  stated  in  the  brief  of  counsel  that,  before 
the  decision  of  this  case,  the  preliminary  injunction  in  favor  of  the 
Majestic  Coal  Company  was  dissolved,  and  no  appeal  was  taken 
therefrom. 

In  consequence  of  one  of  the  comprehensive  amendments  to 
the  act  to  regulate  commerce,  adopted  in  1906  (§4,  act  June  29, 
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1906,  34  Stat,  at  L.  589,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1158),  it  is  now  provided  that  "all  orders  of  the  Commis- 
sion, except  orders  for  the  payment  of  money,  shall  take  effect 
within  such  reasonable  time,  not  less  than  thirty  days,  and  shall 
continue  in  force  for  such  period  of  time,  not  exceeding  two 
years,  as  shall  be  prescribed  in  the  order  of  the  Commission,  un- 
less the  same  shall  be  suspended  or  modified  or  set  aside  by  the 
Commission,  or  be  suspended  or  set  aside  by  a  court  of  competent 
jurisdiction."  The  statute  endowing  the  Commission  with  large 
administrative  functions,  and  generally  giving  effect  to  its  orders 
concerning  complaints  before  it  without  exacting  that  they  bo 
previously  submitted  to  judicial  authority  for  sanction,  it  becomes 
necessary  to  determine  the  extent  of  the  powers  which  courts  may 
exert  on  the  subject. 

Beyond  controversy,  in  determining  whether  an  order  of  the 
Commission  shall  be  suspended  or  set  aside,  we  must  consider 
(a)  all  relevant  questions  of  constitutional  power  or  right-;  (b) 
all  pertinent  questions  as  to  whether  the  administrative  order  is 
within  the  scope  of  the  delegated  authority  under  which  it  purports 
to  have  been  made;  and  (c)  a  proposition  which  we  state  inde- 
pendently, although  in  its  essence  it  may  be  contained  in  the  pre- 
vious one,  vis.,  whether,  even  although  the  order  be  in  form  within 
the  delegated  power,  nevertheless  it  must  be  treated  as  not  em- 
braced therein,  because  the  exertion  of  authority  whitch  is  ques- 
tioned has  been  manifested  in  such  an  unreasonable  manner  as  to 
cause  it,  in  truth,  to  be  within  the  elementary  rule  that  the  sub- 
stance, and  not  the  shadow,  determines  the  validity  of  the  exercise 
of  the  power.  '  Postal  Teleg.  Cable  Co.  z/.  Adams,  155  U.  S.  688, 
698, 39  L.  ed.  311, 316,  5  Inters.  Com.  Rep.  1,15  Sup.  Ct.  Rep.  268, 
360.  Plain  as  it  is  that  the  powers  just  stated  are  of  the  essence  of 
judicial  authority,  and  which,  therefore,  may  not  be  curtailed,  and 
whose  discharge  may  not  be  by  us  in  a  proper  case  avoided,  it  is 
equally  plain  that  such  perennial  powers  lend  no  support  what- 
ever to  the  proposition  that  we  may,  under  the  guise  of  exerting 
judicial  power,  usurp  merely  administrative  functions  by  setting 
aside  a  lawful  administrative  order  upon  our  conception  as  to 
whether  the  administrative  power  has  been  wisely  exercised. 

Power  to  make  the  order,  and  not  the  mere  expediency  or  wis- 
dom of  having  made  it,  is  the  question.  While,  as  we  have  seen, 
the  court  below  reasoned  that  the  transportation  of  coal  brought 
from  a  mine  by  the  railroad  company  for  its  own  use,  after  de- 
livery to  it  in  its  coal  cars  at  the  tipple,  was  not  commerce,  be- 
cause "commerce,  under  these  circumstances,  ends  at  the  tipple," 
it  yet  reasoned  that  such  coal  was  within  the  control  of  the  inter- 
state commerce  law  to  the  extent  that  a  regulation  compelling  its 
consideration,  for  the  purpose  of  rating  the  capacity  of  a  mine  as 
a  basis  for  fixing  its  pro  rata  share  of  cars  in  times  of  shortage, 
would  be  valid.    Because  of  this  reasoning,  it  is  insisted,  it  ap- 
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pears  that  the  court  below  but  substituted  a  regulation  which  it 
deemed  wise  for  one  which  it  considered  the  Commission  had  in- 
expediently adopted,  and  this  upon  the  assumption  by  the  court 
that  its  authority  was  not  limited  to  determining  power.  With- 
out intimating  an  opinion  as  to  the  merits  of  the  proposition,  we 
put  it  aside  as  irrelevant,  since  we  must  decide  whether  the  action 
of  the  court  below  was  correct,  irrespective  of  the  reasoning  by 
which  such  action  was  induced.  We  further  also  dismiss  from 
view  a  contention,  strenuously  insisted  upon  in  argument  by  the 
government,  to  the  effect  that,  in  determining  the  issue  of  power, 
we  must  treat  the  railroad  company  as  being  as  fault  for  the  fail- 
ure to  daily  deliver  all  the  cars  called  for  in  times  of  car  shortage. 
We  put  it  aside  because  it  is  in  direct  conflict  with  facts  expressly 
admitted  or  impliedly  conceded  in  the  answer  of  the  Interstate 
Commerce  Commission,  and  from  which  facts  we  must  take  it  for 
granted  that  the  equipment  of  coal  cars  of  the  railroad  company 
was  reasonably  adequate  to  meet  all  normal  conditions,  although 
it  became  insufficient  at  times  because  of  extraordinary  circum- 
stances, against  which  it  was,  in  reason,  impossible  to  provide. 
.  We  think  the  issues  for  decision  will  be  best  disposed  of  by  at 
once  considering  the  contention  advanced  by  the  railroad  com- 
pany to  establish  that  there  was  a  want  of  power  in  the  Com- 
mission to  make  that  portion  of  the  order  which  the  court  below 
enjoined.  The  contentions  on  this  subject  are  stated  in  argument 
in  many  different  form,  and,  if  not  in  some  respect  contradictory, 
are,  at  all  events,  confusing,  since,  considered  logically,  we  think 
they  virtually  intermingle  power  and  expediency  as  if  they  were 
one  and  the  same  thing.  We  shall  not,  therefore,  in  making  an 
analysis  of  the  contentions,  follow  their  mere  form  of  statement, 
but  shall  treat  them  all  as  reducible  to  two  propositions,  liz.'. 
First.  That  the  act  to  regulate  commerce  has  not  delegated  to  the 
Commission  authority  to  consider,  where  a  complaint  is  made  on 
such  subject,  the  question  of  the  distribution  of  company  fuel 
cars  in  times  of  car  shortage  as  a  means  of  prohibiting  unjust 
preference  or  undue  discrimination.  Second.  That,  even  if  such 
power  has  been  delegated  to  the  Commission  by  the  act  to  regulate 
commerce,  the  order  whose  continued  enforcement  was  enjoined 
by  the  court  below  was  beyond  the  authority  conferred  by  the 
statute. 

As  the  Interstate  Commerce  Commission  alone  has  appealed, 
it  is  patent  that  those  portions  of  the  order  of  the  Commission 
which  concern  foreign  railway  fuel  cars  and  private  cars,  and 
which  the  court  below  refused  to  enjoin,  are  not  open  to  inquir)'. 
The  suggestion  at  once  presents  itself  whether,  if  these  subjects 
are  not  open,  they  do  not  necessarily  carry  with  them  the  question 
of  company  fuel  cars,  on  the  ground  that  the  three  classes  rest 
upon  one  and  the  same  consideration,  and  that  to  divorce  them 
would  bring  about  conditions  of  preference  and  discrimination 
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which  the  act  to  regulate  commerce  expressly  prohibits.  In  view, 
however,  of  the  great  importance  of  the  questions  directly  arising 
for  decision,  and  the  fact  that  the  court  below  has  treated  the  com- 
pany fuel  cars  as  distinct,  we  shall  not  be  sedulous  to  pursue  the 
suggestion,  and  come  at  once  to  the  propositions  of  power  pre- 
viously stated. 

First.  That  the  act  to  regulate  cammeree  has  not  delegated 
to  the  Commission  authority  to  regulate  the  distribution  of  com- 
pany fuel  cars  in  times  of  ear  shortage  as  a  means  of  prohibiting 
unjust  preferences  or  undue  discrimnation. 

When  coal  is  received  from  the  tipple  of  a  coal  mine  into  coal 
cars  by  a  railway  company,  and  the  coal  is  intended  for  its  own 
use  and  is  transported  by  it,  it  is  said  there  is  no  consignor,  nor 
consignee,  and  no  freight  to  be  paid,  and  therefore,  although  there 
may  be  transportation,  there  is  no  shipment,  and  hence  no  com- 
merce. In  changed  form,  these  propositions  but  embody  the  rea- 
soning which  led  the  court  below  to  its  conclusion  that,  under  the 
circumstances,  commerce  ended  at  the  tipple  of  the  mine.  The  de- 
duction from  the  proposition  is,  as  the  movement  of  coal  under 
the  conditions  stated  is  not  commerce,  it  is  therefore  not  within 
the  authority  delegated  to  the  Commission  by  the  act  of  Congress, 
as  all  such  acts  have  relation  to  the  regulation  of  commerce,  and 
do  not,  therefore,  embrace  that  which  is  not  commerce.  It  is 
to  be  observed,  in  passing,  that  if  the  proposition  be  well  founded, 
it  not  only  challenges  the  authority  of  the  Commission,  but  ex- 
tends much  further,  and  in  effect  denies  the  power  of  Congress 
to  confer  authority  upon  the  Commission  over  the  subject.  In 
all  its  aspects  the  proposition  calls  in  question  the  construction 
given  to  the  law  by  the  Commission  in  every  case  where  the  subject 
has  been  before  it,  and  also  assails  the  correctness  of  nurnerous 
decisions  in  the  lower  Federal  court,  to  which  we  have  previously 
referred,  where  the  subject,  in  various  forms,  was  considered.  It 
goes  further  than  this,  since  it,  in  effect,  seeks  to  avoid  the  fair 
inferences  arising  from  the  regulations  adopted  by  the  railroad 
company.  Those  regulations,  in  providing  for  the  obligation  of  the 
railroad  Qpmpany  to  supply  cars,  and  recognizing  the  duty  of 
equality  of  treatment,  found  it  necessary,  by  express  provision, 
to  provide  that  private  cars,  foreign  railway  cars,  and  company 
fuel  cars  should  not  be  counted  against  the  mine  on  the  day  wh-^n 
furnished,  thus  implying  that,  under  the  general  rule  of  equality, 
if  not  restricted,  it  was  considered  the  duty  would  exist  to  consider 
such  cars.  The  contention,  moreover,  conflicts  with  the  rule 
which,  as  we  have  seen,  obtains  in  other  and  great  systems  of 
railroad,  by  which,  for  the  purpose  of  avoiding  inequality  and 
preference,  foreign  railway  fuel  cars,  private  cars,  and  company 
fuel  cars  are  made  one  of  the  factors  upon  which  a  mine  is  rated 
in  order  to  fix  the  basis  upon  which  its  distributive  share  of  cars 
is  to  be  allotted  in  case  of  car  shortage.    And  from  this  it  must 
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follow,  if  the  proposition  contended  for  he  maintained,  that  it 
would  not  only  relieve  the  railroad  company,  whose  rights  are 
here  involved,  from  the  obligation  of  taking  into  account  its  fuel 
cars  in  the  making  of  the  distribution,  but  from  the  duty  even  to 
consider  them  for  the  purpose  of  capacity  rating.  As  a  result,  it 
would  lead  to  the  overthrow  of  the  system  of  rating  prevailing 
on  other  railroads,  by  which,  as  we  have  said,  such  cars  are  taken 
into  account, — a  consequence  which  it  well  illustrated  by  tlie  case 
of  Logan  Coal  Co.  v,  Pennsylvania  R.  Co.,  154  Fed.  497. 

Under  these  conditions,  it  is  clear  that  doubt,  if  it  exist,  must  be 
resolved  against  the  soundness  of  the  contentions  relied  on.  But 
that  rule  of  construction  need  not  be  invoked,  as,  we  think,  when 
the  erroneous  assumption  upon  which  the  proposition  must  rest 
is  considered,  its  unsoundness  is  readily  demonstrable.  That  as- 
sumption is  this :  that  commerce,  in  the  constitutional  sense,  only 
embraces  shipment  in  a  technical  sense,  and  does  not,  therefore, 
extend  to  carriers  engaged  in  interstate  commerce,  certainly  in 
so  far  as  so  engaged,  and  the  instrumentalities  by  which  such 
commerce  is  carried  on, — a  doctrine  the  unsoundness  of  which 
has  been  apparent  ever  since  the  decision  in  Gibbons  z\  Ogden, 
9  Wheat.  1,  6  L.  ed.  23,  and  which  has  not  since  been  open  to 
question.  It  may  not  be  doubted  that  the  equipment  of  a  railroad 
company  engaged  in  interstate  commerce,  included  in  which  are 
its  coal  cars,  are  instruments  of  such  commerce.  From  this  it 
necessarily  follows  that  such  cars  are  embraced  within  the  govern- 
mental power  of  regulation,  which  extends,  in  time  of  car  shortage, 
to  compelling  a  just  and  equal  distribution,  and  the  prevention  of 
an  unjust  and  discriminatory  one. 

The  corporation,  as  a  carrier  engaged  in  interstate  commerce, 
being,  then,  as  to  its  interstate  commerce  business,  subject  to  the 
control  exerted  by  the  act  to  regulate  commerce,  and  the  instru- 
mentalities employed  for  the  purpose  of  such  commerce  being 
likewise  so  subject  to  control,  we  are  brought  to  consider  the  re- 
maining proposition,  which  is: 

Second.  That,  even  if  power  has  been  delegated  to  the  Com- 
mission by  the  aet  to  regulate  commerce,  the  order  whose  contin- 
ued enforcement  was  enjoined  by  the  court  below  was  beyond  the 
authority  delegated  by  the  statute. 

In  view  of  the  facts  found  by  the  Commission  as  to  preferences 
and  discriminations  resulting  from  the  failure  to  count  the  com- 
pany fuel  cars  in  the  daily  distribution  in  times  of  car  shortage, 
and  in  further  view  of  the  far-reaching  preferences  and  discrim- 
inations alleged  in  the  answer  of  the  Commission  in  this  case,  and 
which  must  be  taken  as  true,  as  the  cause  was  submitted  on  bill 
and  answer,  it  is  beyond  controversy  that  the  subject  with  which 
the  order  dealt  was  within  the  sweeping  provisions  of  §  3  of  the 
act  to  regulate  commerce,  prohibiting  preferences  and  discrim- 
inations.    [24  Stat,  at  L.  380,  chap.  104,  U.  S.  Comp.  Stat.  1901, 
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p-  3155.]  But  it  is  contended  that  although  this  be  the  case,  as 
the  order  of  the  Commission  not  only  forbade  the  preferences 
a.nd  discriminations  complained  of,  but  also  commanded  the  es- 
tablishment of  a  rule  excluding  such  discriminations  for  the  future 
definite  period  of  not  exceeding  two  years,  the  order  transcended 
the  authority  conferred  upon  the  commission.  This  proceeds 
upon  the  assumption  that  §  4  of  the  act  to  regulate  commerce,  as 
enacted  by  the  act  of  June  29,  1906,  while  conferring  upon  the 
Commission  the  authority,  upon  complaint  duly  made,  to  declare 
a  rate  or  practice  affecting  rates  illegal,  and  to  establish  a  new 
and  reasonable  rule  or  practice  affecting  such  rates  for  a  term  not 
exceeding  two  years,  has  no  relation  to  complaints  concerning 
preferences  or  discriminations,  unless  such  practices,  when  com- 
plained of,  are  of  a  character  to  affect  rates,  which  it  is  insisted 
is  not  here  the  case.  The  pertinent  part  of  the  section  in  question 
(4)  reads  as  follows: 

"That  the  Commission  is  authorized  and  empowered,  and  it 
shall  be  its  duty,  whenever,  after  full  hearing  upon  a  complaint 
made  as  provided  in  section  13  of  this  act,  or  upon  complaint  of 
any  common  carrier,  it  shall  be  of  the  opinion  that  any  of  the 
rates  or  charges  whatsoever,  demanded,  charged,  or  collected  by 
any  common  carrier  or  carriers,  subject  to  the  provisions  of  this 
act,  for  the  transportation  of  persons  or  property,  as  defined  in 
the  first  section  of  this  act,  or  that  any  regulations  or  practices 
whatsoever  of  such  carrier  or  carriers  affecting  such  rates,  are 
unjust  or  unreasonable,  or  unjustly  discriminatory,  or  unduly 
preferential  or  prejudicial,  or  otherwise  in  violation  of  any  of  the 
provisions  of  this  act,  to  determine  and  prescribe  what  will  be  the 
just  and  reasonable  rate  or  rates,  charge  or  charges,  to  be  there- 
after observed  in  such  case  as  the  maximum  to  be  charged;  and 
what  regulation  or  practice  in  respect  to  such  transportation  is 
just,  fair,  and  reasonable  to  be  thereafter  followed;  and  to  make 
an  order  that  he  carrier  shall  cease  and  desist  from  such  violation, 
to  the  event  to  which  the  Commission  find  the  same  to  exist,  and 
shall  not  thereafter  publish,  demand,  or  collect  any  rate  or  charge 
for  such  transportation  in  excess  of  fhe  maximum  rate  or  charge 
so  prescribed,  and  shall  conform  to  the  regulation  or  practice  so 
prescribed. 

**A11  orders  of  the  Commission,  except  orders  for  the  payment 
of  money,  shall  take  effect  within  such  reasonable  time,  not  less 
than  thirty  days,  and  shall  continue  in  force  for  such  period  of 
time,  not  exceeding  two  years,  as  shall  be  prescribed  in  the  order 
of  the  Commission,  unless  the  same  shall  be  suspended  or  modified 
or  set  aside  by  the  Commission,  or  be  suspended  or  set  aside  by  a 
court  of  competent  jurisdiction." 

The  contention  gives  to  the  words  found  in  the  earlier  part  of 
the  section,  "any  regulation  or  practice  whatsoever  of  such  carrier 
or  carriers  affecting  such  rates,"  a  dominant  and  controlling  power, 
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SO  as  to  cause  them  to  limit  every  other  provision  in  the  section^ 
however  general  in  its  language.  We  do  not  stop  to  critically  ex- 
amine the  provision  relied  upon,  for  the  purpose  of  pointing  oiit^ 
as  a  matter  of  grammatical  construction,  the  error  of  the  conten- 
tion, because  we  think,  when  the  text  of  the  section  is  taken  into 
view  and  all  its  provisions  are  given  their  natural  significance,  it 
obviously  appears  that  the  construction  relied  upon  is  without 
foundation,  and  that  to  sustain  it  would  be  to  frustrate  the  very 
purpose  which  it  is  clear,  when  the  entire  provision  is  considered, 
it  was  designed  to  accomplish,  and  thus  would  be  destructive  of 
the  plain  intent  of  Congress  in  enacting  the  provision.  The  ante- 
cedent construction  which  the  interstate  commerce  act  had  neces- 
sitated, and  the  remedial  character  of  the  amendments  adopted  in 
1906,  all  serve  to  establish  the  want  of  merit  in  the  contention  re- 
lied upon.  In  addition,  to  adopt  it  would  require  us  to  hold  that 
Congress,  in  enlarging  the  power  of  the  Commission  over  rates, 
had  so  drafted  the  amendment  as  to  cripple  and  paralyze  its  power 
in  correcting  abuses  as  to  preferences  and  discriminations 
which,  as  this  court  has  hitherto  pointed  out,  it  was  the  great  and 
fundamental  purpose  of  Congress  to  further. 

Conceding,  for  the  sake  of  the  argument,  the  existence  of  the 
preferences  and  discriminations  charged,  it  is  insisted,  when  the 
findings  made  by  the  Commission  are  taken  into  view  and  the 
pleadings  as  an  entirety  are  considered,  it  results  that  the  discrim- 
inations and  preferences  arose  from  the  fact  that  the  railroad 
company  chose  to  purchase  its  coal  for  its  fuel  isupply  from  a  par- 
ticular mine  or  mines,  and  that,  as  it  had  a  right  to  do  so,  it  is 
impossible,  without  destroying  freedom  of  contract,  to  predicate 
illegal  preferences  or  wrongful  discriminations  from  the  fact  of 
purchase.  But  the  proposition  overlooks  the  fact  that  the  regula- 
tion addresses  itself,  not  to  the  right  to  purchase,  but  to  the  duty 
to  make  equal  distribution  of  cars.  The  right  to  buy  is  one  thing, 
and  the  power  to  use  the  equipment  of  the  road  for  the  purpose  of 
moving  the  articles  purchased  in  such  a  way  as  to  discriminate  or 
give  preference  are  wholly  distinct  and  different  things.  The  in- 
sistence that  the  necessary  eflFect  of  an  order  compelling  the  count- 
ing of  company  fuel  cars  in  fixing,  in  case  of  shortage,  the  share 
of  cars  a  mine  from  w^hich  coal  has  been  purchased  will  be  entitled 
to,  will  be  to  bring  about  a  discrimination  against  the  mine  from 
which  the  company  buys  its  coal,  and  a  preference  in  favor  of 
other  mines,  but  inveighs  against  the  expediency  of  the  order. 
And  this  is  true  also  of  a  statement  in  another  form  of  the  same 
proposition ;  that  is,  that  if,  when  coal  is  bought  from  a  mine  by  a 
railroad,  the  road  is  compelled  to  count  the  cars  in  which  the  coal 
is  moved  in  case  of  car  shortage,  a  preference  will  result  in  favor 
of  the  mine  selling  coal  and  making  delivery  thereof  at  the  tipple 
of  the  mine  to  a  person  who  is  able  to  consume  it  without  the  ne- 
cessity of  transporting  it  by .  rail.     At  best,  these  arguments  but 
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suggest  the  complexity  of  the  subject,  and  the  difficuUy  involved 
in  making  any  order  which  may  not  be  amenable  to  the  criticism 
that  it  leads  to  or  may  beget  some  inequality.  Indeed,  the  argu- 
ments just  stated,  and  others  of  a  like  character  which  we  do  not 
deem  it  essential  to  specially  refer  to,  but  assail  the  wisdom  of 
Congress  in  conferring  upon  the  Commission  the  power  which 
has  been  lodged  in  that  body  to  consider  complaints  as  to  the  viola- 
tions of  the  statute,  and  to  correct  them  if  found  to  exist,  or  attack 
as  crude  or  inexpedient  the  action  of  the  Commission  in  perform- 
ance of  the  administrative  functions  vested  in  it,  and  upon  such 
assumption  invoke  the  exercise  of  unwarranted  judicial  power  to 
correct  the  assumed  evils.  It  follows  from  what  we  have  said 
that  the  court  below  erred  in  enjoining  the  order  of  the  Commis- 
sion, in  so  far  as  it  related  to  company  fuel  cars,  and  its  decree  is 
therefore  reversed,  and  the  case  remanded  for  further  proceedings 
in  conformity  with  this  opinion. 
Mr.  Justice  Brewer  dissents. 
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(Supreme   Court  of   Idaho,  July  2,   1909.) 
[102  Pac.   Rep.   897.] 

Negligence — Pleading — Evidence. — Where  the  plaintiff  in  an  action 
for  damages  against  a  railroad  company  alleges  several  separate  and 
independent  acts  of  negligence  as  all  concurring  in  the  accident  and 
consequent  damages,  and  the  acts  charged  are  of  such  a  nature  that 
the  accident  might  have  occurred  and  the  injury  resulted  from  any 
one  of  such  acts  independently  of  any  or  all  of  the  others,  it  will  be 
sufficient  to  entitle  the  plaintiff  to  recover  if  he  prove  any  act  or  acts 
alleged  from  which  the  jury  may  reasonably  believe  the  accident  oc- 
curred and  the  injury  resulted. 

Evidence — Positive  and  Negative  Testimony. — As  a  general  rule, 
the  evidence  of  one  who  testifies  to  a  negative  is  not  entitled  to  the 
same  weight  as  that  of  one  who  testifies  to  a  positive.  This  general 
rule,  however,  is  subject  to  the  exception  that  where  the  evidence  of 
an  affirmative  and  positive  issue  necessarily  consists  in  proof  that  a 
thing  did  not  exist  or  an  act  did  not  take  place,  and  the  witness  was 
placed  under  such  circumstances  and  was  in  such  position  that  he 
could  as  readily  see  and  would  as  likely  have  seen  or  heard  as  were  the 
witnesses  who  testified  that  the  act  occurred  or  the  thing  did  exist, 
then  the  testimony  of  such  witness  partakes  of  the  nature  of  positive 
evidence  and  becomes  proof  of  a  positive  issue. 

Evidence — Positive  and  Negative.* — Where  witnesses  testify  posi- 

*■     1 1 .     _  _  — 

*See  first  foot-note  of  Louisville  &  N.  R.  Co.  v.  Molloy's  Adm'x 
(Ky.),  27  R.  R.  R.  500,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  500;  first  foot- 
note of  Detroit  So.  R.  Co.  v.  Lambert  (C.  C.  A.),  25  R.  R.  R.  771,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  771. 

34  R  R  K— 33 
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tively  that  a  bell  was  rung  and  a  whistle  sounded  on  a  locomotiTe  en- 
gine, and  that  the  engine  was  at  the  same  time  displaying  a  headlightp 
and  other  witnesses  testify  that  they  did  not  see  a  headlight  and  did 
not  hear  a  bell  or  whistle,  and  it  appears  from  the  evidence  that  the 
latter  witnesses  were  looking  and  listening  for  the  train  and  were  in  a 
position  near  the  track  where  they  could  see  and  hear  equally  as  well 
as  the  other  witnesses,  the  evidence  of  those  testifying  to  the  negative 
is  entitled  to  go  to  the  jury  and  be  considered  by  them  the  same  as 
that  of  the  witnesses  testifying  to  the  positive. 

Railroads — Crossing — Accident — Evidence.f — Where  the  employees 
of  a  railroad  company  are  running  a  train  over  a  public  crossing  at 
such  a  high  and  dangerous  rate  of  speed  as  to  become  within  itself 
negligent  management  and  operation  of  the  train  and  engine,  and  an 
accident  results  as  a  consequence  thereof,  or  while  such  train  is  being 
operated  at  such  high  and  dangerous  rate  of  speed,  it  is  proper  for  the 
evidence  of  such  fact  to  be  submitted  to  the  jury,  and  for  the  jury  to 
consider  the  same  in  determining  whether  or  not  the  company  was 
guilty  of  negligence  in  the  commission  of  the  resulting  injury. 

Railroads — Accident  at  Crossing — Injury  to  Pedestrian4— The  fact 
that  a  railway  train  is  run  at  a  high  and  dangerous  rate  of  speed  at  a 
street  crossing  is  no  excuse  or  justification  for  a  person  subjecting 
himself  to  the  danger  and  hazard  of  being  run  over  by  attempting  to 
cross  the  track  in  front  of  such  train.  The  same  duty  to  observe  dili- 
gence and  care  at  public  crossings  for  the  prevention  of  injury  rests 
equally  and  alike  on  both  the  railroad  company  and  pedestrians  and 
other  travelers  crossing  a  railroad  track,  subject,  however,  to  that 
other  duty  of  pedestrians  and  other  travelers  crossing  a  railroad  tr?ck 
to  look  and  listen  for  oncoming  trains,  and  to  clear  the  track  that  they 
may  pass  without  injury  being  inflicted. 

Railroads — Accident  at  Crossing — Failure  to  Maintain  Gate8.§'-The 
duty  of  a  railroad  company  to  ring  a  bell  or  blow  a  whistle  in  ap- 
proaching a  crossing  is  imposed  by  positive  statute  of  this  state,  and 

tSee  first  foot-note  of  Kunz  v.  Oregon  R.  Co.  (Ore.),  29  R.  R.  R. 
721,  52  Am.  &  Eng.  R.  Gas.,  N.  S.,  721;  last  paragraph  of  first  foot-note 
of  Cincinnati,  etc.,  Ry.  Co.  v.  Commonwealth  (Ky.),  27  R.  R.  R.  616,  50 
Am.  &  Eng.  R.  Cas.,  N.  S.,  616;  foot-note  of  Crane  v.  Pennsylvania  R. 
Co.  (Pa.),  26  R.  R.  R.  773,  49  Am.  &  Eng.  R.  Cas,  N.  S..  773. 

JFor  the  authorities  in  this  series  on  the  combined  eflFect  of  negli- 
gent speed  of  train  approaching  crossing  and  contributory  negligence 
of  highway  traveler,  see  last  paragraph  of  foot-note  of  Butler  v.  Rhode 
Island  Co.  (R.  I.),  28  R.  R.  R.  322,  51  Am.  &  Eng.  R.  Cas..  N.  S.,  322; 
second  head-note  of  Harris  v.  Southern  Ry.  Co.  (Ga.),  27  R.  R.  R.  508, 
50  Am.  &  Eng.  R.  Cas.,  N.  S.,  508. 

§For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  crossing  gates  and 
flagman,  see  extensive  note,  27  R.  R.  R.  272,  50  Am.  &  Eng.  R.  Cas,, 
N.  S.,  272;  foot-note  of  Gorman  v.  New  York,  etc.,  R.  Co.  (N.  Y.),  32 
R.  R.  R.  561,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  561;  second  foot-note  of 
Henry  v.  Cleveland,  etc.,  Ry.  Co.  (111.),  32  R.  R.  R,  48,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  48. 
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9l  failure  to  do  so  is  negligence  per  se,  while  the  duty  to  maintain 
gates  and  station  a  flagman  at  a  crossing  is  not  enjoined  by  statute; 
still,  under  certain  conditions  and  circumstances,  a  failure  to  do  so 
would  constitute  negligence  at  common  law,  for  the  consequences  of 
which  the  company  would  be  liable.  Under  all  such  circumstances 
the  question  of  negligence  in  failing  to  maintain  gates  or  keep  a  flag- 
man at  a  crossing  is  a  question  of  fact  to  be  determined  by  the  jury. 

Railroads — ^Accident  to  Traveler — Presumption^!! — A  prima  facie 
presumption  arises,  in  the  absence  of  evidence  to  the  contrary,  that 
one  who  is  killed  while  attempting  to  cross  a  railroad  track  at  a  public 
crossing  stopped,  looked,  and  listened  before  going  upon  the  track. 

Negligence — Conflicting  Evidence — Question  for  Jury. — Where  the 
evidence  on  material  facts  is  conflicting,  or  where  on  undisputed  facts 
reasonable  and  fair-minded  men  may  differ  as  to  the  inferences  and 
conclusions  to  be  drawn,  or  where  different  conclusions  might  reason- 
ably be  reached  by  different  minds,  the  question  of  negligence  is  one 
of  fact  to  be  submitted  to  the  jury.  •  Where,  upon  all  the  facts  and  cir- 
cumstances, there  is  a  reasonable  chance  or  likelihood  of  the  conclu- 
sions of  reasonable  men  differing,  the  question  is  one  for  the  jury. 

Railroads — ^Accident  at  Crossing — Question  for  Jury. — Evidence  in 
this  case  examined,  and  held  sufficient  to  constitute  a  substantial  con- 
flict, and  properly  submitted  to  the  jury. 

Trial — Instructions — Evidence  to  Sustain. — Instructions  in  this  case 
examined,  and  held  to  correctly  state  the  law,  and  that  there  was  no 
error  in  refusing  the  requests  of  the  defendant. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  County;  Ed.  L.  Bryan, 
Judge. 

Action  by  Addie  Fleenor,  administratrix  of  Henry  Fleenor, 
against  the  Oregon  Short  Line  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals,    affirmed. 

P.  L.  Williams  and  D,  Worth  Clark,  for  appellant. 
Rice,  Thompson  &  Buckner,  for  respondent. 

AiLSHiE,  J.  The  respondent,  Addie  Fleenor,  as  administratrix 
of  the  estate  of  Henry  C.  Fleenor,  deceased,  obtained  a  judgment 
against  the  appellant  in  the  district  court  for  the  sum  of  $1,999  as 
damages  for  causing  the  death  of  her  husband.  This  appeal  is 
from  the  judgment  and  order  denying  a  motion  for  a  new  trial. 

The  appellant  contends  that  the  court  erred  in  refusing  a  per- 
emptory instruction  to  the  jury  to  return  a  verdict  in  favor  of 
defendant.  The  first  contention  made  in  support  of  this  assign- 
ment of  error  is  that  the  evidence  fails  to  show  that  Henry  C. 

II See  second  foot-note  of  White  v.  New  York,  etc.,  R.  Co.  (Mass.), 
31  R.  R.  R.  488,  54  Am.  &  Eng.  R.  Gas.,  N.  S.,  488. 
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Fleenor  was  on  a  public  crossing,  where  he  had  a  right  to  travel 
over  and  across  appellant's  railway  track  and  right  of  way,  at  the 
time  he  was  struck  and  killed  by  appellant's  locomotive.  It  is  ad- 
mitted that  the  injury  was  inflicted  on  the  evening  of  November 
23,  1906,  at  about  7  o'clock.  It  is  alleged  by  the  plaintiff  that  on 
the  evening  of  that  day,  *'at  a  time  when  it  was  quite  dark,  the 
said  Henry  C.  Fleenor  was  lawfully  and  rightfully  crossing  the 
said  railroad  track  of  the  said  defendant  near  the  easterly  bound- 
ary of  said  F  street,  and  the  defendant  so  negligently  and  care- 
lessly ran  and  conducted  an  engine"  that  it  struck  and  killed  the 
said  Henry  C.  Fleenor.  The  injury  occurred  at  or  near  a  street 
crossing  in  the  city,  of  Nampa.  It  is  conceded  that,  prior  to  the 
arrival  of  the  train  from  the  west,  Fleenor  walked  west  on  the 
concrete  sidewalk  leading  from  the  depot  along  the  line  of  the 
main  track  and  leading  to  F  street.  This  sidewalk  fills  the  entire 
space  between  the  main  track  of , the  appellant's  road  and  its  fence 
inclosing  a  plot  of  ground  kept  and  maintained  by  the  appellant 
company  as  a  park  immediately  west  of  its  depot  and  south  of  its 
track.  This  concrete  walk  is  about  17  feet  wide,  and  extends  a 
distance  of  about  300  feet  from  the  depot  westerly  to  the  F  street 
crossing,  in  the  city  of  Nampa. 

It  appears  that  about  one-third  of  the  population  of  the  cit>^  of 
Nampa  live  on  the  north  side  of  the  railroad  track,  while  the  en- 
tire business  portion  of  the  city  is  on  the  south  side  of  the  track. 
The  F  street  crossing  is  the  principal  crossing  and  thoroughfare 
of  the  city,  and  is  used  chiefly  and  principally  by  the  inhabitants 
of  Nampa  and  the  traveling  public  generally  in  going  back  and 
forth  from  the  south  side  to  the  north  side.  On  the  occasion  of 
this  accident,  it  seems  that  Fleenor  stepped  off  the  sidewalk  a 
short  distance  before  reaching  the  east  side  line  of  the  F  street 
crossing,  and  apparently  started  diagonally  across  the  track  in  a 
northwesterly  direction.  One  witness,  who  was  standing  on  F 
street  within  a  few  feet  of  the  track,  says  that  Fleenor  was  struck 
when  he  was  about  8  feet  from  the  crossing  and  while  he  was  on 
the  appellant's  track.  Other  witnesses  say  he  was  struck  before 
he  reached  the  crossing.  The  witness  Townsend,  however,  who 
testified  on  behalf  of  the  plaintiff,  swears  positively  that  Fleenor 
was  on  F  street  when  he  was  struck  by  defendant's  engine. 
His  particular  attention  was  called  to  this  fact  while  on  the  witness 
stand,  and  he  says  he  is  positive  that  Fleenor  was  on  the  crossing 
at  the  time  he  was  struck.  When  the  engine  struck  the  body  of 
the  deceased,  it  threw  him  a  considerable  distance — one  witness 
says  at  least  20  feet — and  he  fell  on  the  sidewalk.  He  was  picked 
up  from  the  sidewalk  some  15  or  20  feet  distant  from  the  crossing. 

Appellant  has  argued  with  much  force  and  cited  a  great  many 
authorities  to  the  effect,  and  in  support  to  its  contention,  that  the 
plaintiff  could  not  recover  if  the  party  injured  was  at  the  time  a 
trespasser,  for  the  reason  that  she  has  prosecuted  her  action  on 
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the  theory  that  he  was  on  a  public  crossing  where  he  had  a  right 
to  be,  and  that  the  duty  a  railroad  company  owes  to  a  person  at 
such  a  place  is  entirely  different  from  the  duty  it  owes  a  trespasser. 
This  contention  may  be  conceded  and  still  we  could  not  interfere 
with  the  verdict,  for  the  reason  that  there  is  substantial  and  posi- 
tive evidence  that  the  deceased  was  struck  at  a  time  when  he  was 
on  the  public  highway,  the  F  street  crossing.  While  other  wit- 
nesses say  he  had  not  yet  reached  the  crossing,  the  jury  evidently 
believed  the  witness  who  testified  that  he  was  on  the  crossing  at 
the  time  he  was  injured — at  least  they  had  a  right  to  believe  such 
witness.  ^Where  the  party  injured  was  so  near  the  line  of  the  pub- 
lic crossing  that  it  would  take  measurements  to  determine  whether 
he  was  on  or  off  the  crossing,  and  eyewitnesses  can  reasonably 
differ  as  to  his  exact  location,  courts  are  not  going  to  examine  into 
the  location  very  carefully  or  minutely  to  determine  whether  he 
was  in  fact  a  tresspasser  or  traveling  at  a  place  where  he  had  a 
right  and  authority  to  go.  The  duty  of  the  railroad  company 
would  be  substantially  the  same  in  either  event,  because  it  could 
not,  within  a  distance  of  8  feet,  materially  change  its  attitude  with 
reference  to  dilligence  in  operating  its  locomotive  and  train  of  cars, 
maintaining  its  outlooks,  ringing  its  bell  and  sounding  its  whistle, 
and  such  other  acts  of  diligence  as  the  law  requires  at  public 
crossings.  In  other  words,  the  necessary  diligence  and  precaution 
that  would  have  saved  the  life  of  the  deceased  on  the  F  street 
crossing  would  have,  under  the  facts  and  circumstances  of  this 
case,  saved  and  protected  him  at  a  distance  of  8  feet  further  ahead 
of  the  engine.  On  this  point  the  evidence  was  sufficient  to  go  to 
the  jury. 

The  next  contention  made  by  appellant  is  that  the  plaintiff  al- 
leged a  number  of  concurring  acts  of  negligence  as  causing  the 
injury,  but  failed  to  prove  some  of  those  acts,  and  that  she  cannot 
recover  unless  she  proved  the  concurrence  of  all  the  acts  of 
negligence  alleged  in  the  complaint.  That  part  of  the  complaint 
is  as  follows :  "And  the  defendant  so  negligently  and  carelessly 
ran  and  conducted  an  engine  and  a  passenger  train  running  east 
on  said  track  at  great  speed  across  the  said  crossing  of  said  F 
street,  without  sounding  any  bell  or  steam  whistle  and  without 
giving  any  warning  of  its  or  their  approach,  and  without 
having  any  headlight  on  said  engine,  and  without  having  any 
watchman  at  said  crossing  to  warn  said  intestate  of  the  approach 
of  said  train."  It  will  be  noted  from  this  allegation  that  the  de- 
fendant was  charged  with  negligence  in  failure  to  sound  a  whistle 
or  ring  a  bell,  in  failure  to  have  a  headlight  on  the  engine,  in  the 
failure  to  have  a  watchman  at  F  street  crossing,  and  in  the  train 
running  at  excessive 'speed.  Counsel  cites  in  support  of  this  con- 
tention Wormsdorf  v.  Detroit  City  Ry.  Co.,  75  Mich.  472,  42  N. 
W.  1000,  13  Am.  St.  Rep.  453,  and  Weber  Wagon  Co.  v,  Kehl, 
139  111.  644,  29  N.  E.  714.    The  former  case  supports  the  position 
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taken  by  appellant  as  applied  to  the  facts  of  that  particular  case. 
The  decision,  however,  there  rested  upon  the  proposition  that  it 
was  necessary  to  take  all  the  acts  alleged  together  in  order  to  con- 
stitute an  act  of  negligence.  It  was  said  that,  had  any  one  of 
those  acts  been  performed,  it  would  have  avoided  the  in- 
jury and  would  have  prevented  the  resulting  negligence 
arising  from  all  the  acts  alleged.  That  is  not  true  in 
the  present  case.  Here  each  act  of  negligence  charged  constituted 
a  separate  and  independent  act,  which,  standing  alone  as  a  sepa- 
rate or  distinct  act  of  negligence,  might  result  in  such  an  injury 
as  is  charged  to  have  resulted  in  this  case.  A  failure  to  sound 
a  whistle  or  ring  a  bell  under  such  circumstances  is  a  violation 
of  a  positive  statute  of  this  state.  A  failure  to  maintain  a  head- 
light on  an  engine  or  to  maintain  a  watchman  at  cer- 
tain ,  crossings  in  populous  communities,  and  likewise 
excessive  speed,  where  large  numbers  of  people  are  crossing  the 
track  at  a  public  crossing,  are  matters  that  may  or  may  not  con- 
stitute negligence  under  the  facts  and  circumstances  of  the  par- 
ticular case,  any  one  of  which  acts  of  negligence  may  result  in  in- 
jury or  death  to  a  traveler.  The  case  of  Weber  Wagon  Co.  v. 
Kehl  is  directly  opposed  to  the  contention  made  by  appellant 
The  court  held  that  it  was  unnecessary  for  the  plaintiff  to  prove 
all  the  charges  of  negligence  made  in  the  complaint.  It  is  said: 
"The  plaintiff  had  the  right  to  aver  in  his  declaration  as  many 
grounds  of  recovery  as  he  saw  proper,  but  it  was  not 
necessary  to  prove  all  that  was  alleged.  It  was  enough 
to  prove  enough  of  the  negligence  charged  to  make  out  a 
case."  So  it  was  in  this  case.  All  that  was  necessary  for  the 
plaintiff  to  do  was  to  prove  such  negligence  on  the  part  of  the  de- 
fendant company  as  would  establish  the  proximate  cause  of  the 
injury.  That  might  have  been  one  act  of  negligence,  two  or  more 
acts  or  sundry  independent  acts,  or  as  many  concurring  acts  or 
as  many  independent  and  concurring  acts. 

The  next  point  argued,  under  the  insufficiency  of  the  evidence 
to  go  to  the  jury,  is  the  question  as  to  whether  there  was  any  evi- 
dence tending  to  show  that  the  engine  was  not  provided  with  a 
headlight.  On  this  question  the  evidence  is  conflicting  and  some- 
what unusual.  Both  the  fireman  and  engineer  testify  positively 
that  the  engine  carried  an  electric  headlight  that  could  be  seen 
about  10  miles  on  a  straight  track,  and  that  it  was  turned  on  at 
the  station  of  Caldwell,  which  is  about  10  miles  west  of  Nampa. 
Other  witnesses  on  behalf  of  defendant  testified  that  they  saw  a 
headlight  on  this  engine  as  it  pulled  into  Nampa.  Witness  Franz, 
a  laboring  man  46  years  old,  then  residing  in  Nampa,  testified 
that  just  previous  to  this  accident  he  had  started  north  and  in- 
tended to  cross  the  railroad  track ;  that  when  he  came  to  the  cross- 
ing on  F  street  he  stopped  to  look  and  listen ;  and  says :  "I  was 
standing  about  two  feet  from  the  track.    The  Boise  train  was 
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on  the  second  track  north  of  me.  I  was  looking  first  west,  then 
looking  east  to  see  if  a  train  was  coming.  Henry  C.  Fleertor 
came  down  the  other  way.  I  was  standing  by  the  railroad  track 
before  I  saw  Fleenor,  I  think,  two  or  three  minutes.  When  I 
first  saw  him  he  started  to  cross  the  railroad  track  when  the  train 
was  coming.  At  that  time  he  was  struck  by  the  engine,  and  the 
cowcatcher  turned  him  over  three  times  and  threw  him  out  just 
along  the  side  of  me.  I  did  not  see  the  train  at  all  until  it  struck 
him.  *  *  *  The  train  come  full  speed.  I  did  not  hear  the  train 
at  that  time.  I  did  not  hear  any  bell  ringing  on  the  engine,  or 
hear  any  whistle  blown,  or  signal  given  of  the  approach  of  the 
train  at  that  time.  I  did  not  see  any  headlight  on  this  engine 
that  struck  Fleenor." 

Witness  Townsend  was  running  a  butcher  shop  on  F  street,  in 
Nampa,  about  300  feet  south  of  the  railroad  crossing,  and  he  testi- 
fies that  he  was  expecting  a  friend  on  the  west-bound  train  that 
evening,  and  that  he  heard  a  whistle  and  supposed  that  it  was 
that  train ;  that  he  immediately  locked  his  shop  and  ran  down  the 
street  to  the  railroad  track,  and  that,  as  he  got  within  about  15 
feet  of  the  track  on  F  street,  he  saw  the  Boise  train  moving  west 
on  the  second  track  from  it,  and  that  he  heard  some  one  halloo 
"Look  out !"  and  he  saw  a  man  crossing  the  first  track  as  though 
he  were  trying  to  catch  the  Boise  train,  and  that,  at  the  same  in- 
stant he  saw  the  man,  he  also  saw  the  engine  of  the  east-bound 
train  on  the  first  track  strike  the  man,  and  "knocked  him  about 
20  feet  on  the  sidewalk."  He  says  the  train  was  "running  very 
fast,"  and  that  it  was  on  the  street  before  he  saw  it  at  all.  He 
further  says :  "I  never  noticed  any  headlight  on  No.  6.  I  could  not 
say  positively  about  the  headlight.  My  attention  was  drawn  to 
the  man,  but  it  was  very  dark  on  the  track,  and  it  seems  as  if 
there  had  been  a  headlight  it  would  have  shone  right  on  the  man." 

The  evidence  shows  that  Fleenor  was  an  energetic,  vigorous, 
and  active  young  man,  only  36  years  old ;  that  he  was  walking 
with  his  face  turned  in  a  westerly  or  northwesterly  direction, 
so  that  he  could  have  seen  the  train  had  it  been  light  or  had  it 
been  displaying  a  headlight.  It  is  evident  that  he  did  not  see  the 
train  until  some  one  called  out  to  him  to  "Lookout!"  He  seems 
to  have  been  startled  and  confused  when  he  saw  the  train,  and  at- 
tempted to  return  to  the  sidewalk  he  had  just  left.  The  con- 
tention made  by  appellant  on  the  insufficiency  of  this  evidence 
to  go  to  the  jury  on  the  question  of  the  failure  of  the  company 
to  display  a  headlight  on  the  engine  of  train  No.  6  is  that  several 
witnesses  testify  positively  that  the  engine  was  carrying  a  head- 
light, while  the  other  witnesses  simply  testify  to  not  seeing  the 
headlight,  and  that  one  who  testifies  to  a  negative  does  not  raise 
a  conflict  of  evidence  as  against  one  who  testifies  to  a  positive. 
In  other  words,  the  one  who  testifies  that  he  did  not  see  a  light 
does  not  by  such  testimony  create  a  conflict  of  evidence  as  against 
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one  who  testifies  that  he  did  see  the  light  at  the  time  and  place 
an  question.  In  support  of  this  principle  of  law,  appellant  cites 
tthe  following  authorities :  Horn  v,  Baltimore  &  O.  R.  R.  Co.,  54 
Fed.  301,  4  C.  C.  A.  346;  Chicago  &  N.  W.  Ry.  Co.  v.  Andrews, 
!30  Fed.  65,  64  C.  C.  A.  399;  The  Fin  MacCool,  147  Fed.  123, 
77  C.  C.  A.  349;  Culhane  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  60  N. 
Y.  133;  Hubbard  v.  Boston  &  A.  R.  R.  Co.,  159  Mass.  320,  34  N. 
E.  459;  Hoffman  v.  Fitchburg  R.  Co.,  67  Hun,  581,  22  N.  Y. 
Supp.  463;  Floyd  v.  Phila.  R.  R.  Co.,  162  Pa.  29,  Atl.  396;  Idaho 
Mercantile  Co.  v.  Kalanquin,  8  Idaho,  101,  66  Pac.  933. 

Among  these  authorities,  the  appellant  places  special  reliance 
on  the  case  of  Idaho  Mercantile  Co.  v.  Kalanquin,  8  Idaho,  101, 
66  Pac.  933.  It  should  be  noted,  however,  that  in  the  latter  case 
the  witness  had  simply  answered,  "I  don't  remember,"  and  "I 
don't  recollect,"  and  "I  am  not  sure."  This  class  of  testimony  was 
held  not  to  be  sufficient  to  raise  a  conflict  in  the  evidence  as 
against  witnesses  who  testified  positively,  and  was  not  sufficient 
to  go  to  the  jury  on  the  questions  involved.  That  case  cannot 
be  considered  as  authority  under  the  present  state  of  facts. 

Respondent  contends,  however,  that  this  class  of  evidence  in 
a  case  involving  the  issue  raised  here  is  more  than  merely  nega- 
tive evidence ;  that  it  partakes  of  the  nature  of  positive  proof  of 
an  issue  raised  by  the  pleadings ;  and  in  support  of  this  contention 
respondent  has  cited  us  to  a  number  of  authorities.  Before 
proceeding  to  consider  the  authorities,  we  should  recall  the  na- 
ture of  the  issue  that  plaintiff  was  called  upon  to 
establish  by  her  proofs.  She  alleged,  among  other  things,  that 
the  injury  resulted  from  the  negligence  of  the  defendant  in  fail- 
ing to  display  a  headlight  on  the  engine  that  struck  and  killed  her 
intestate.  While  it  was  incumbent  on  her  to  prove  that  a  certain 
thing  did  not  exist,  namely,  that  a  headlight  was  not  displayed, 
still  that  was  a  positive  and  affirmative  issue,  but  could  not  be  di- 
rectly proven  by  affirmative  evidence.  In  other  words,  it  could 
not  be  proven  by  proving  that  the  light  was  there,  but  it  was  nec- 
essary to  prove  it  by  proving  that  darkness  existed  where  a  light 
should  have  been.  Moore  on  Facts  (volume  1,  §  43)  says:  "Fre- 
quently a  negative  fact  can  be  established  only  by  proving  some 
affirmative  fact  or  state  of  facts  which  is  inconsistent  with  the 
affirmative  of  the  proposition  to  be  negatived,  and  which,  there- 
fore, raises  a  presumption  that  the  negative  is  true.  Any  evi- 
dence which  creates  a  fair  and  reasonable  presumption  of  the 
existence  of  the  negative  is  sufficient  until  overcome  by  some  evi- 
dence to  the  contrary,  especially  where  the  affirmative  fact  is 
peculiarly  within  the  knowledge  of  the  opposite  party,  so  that  he 
can  easily  prove  it  if  necessary  to  establish  his  contention." 

In  Johanson  v.  Boston  &  M.  R.  Co.,  153  Mass.  57,  26  N.  E. 
426,  the  Supreme  Court  of  Massachusetts,  in  discussing  evidence 
of  this  character  as  to  the  ringing  of  a  bell,  said :  "Next,  we  can- 
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not  say  that  there  was  no  evidence,  slight  as  it  was,  that  the  de- 
fendant failed  to  ring  its  bell  or  sound  its  whistle, 
whistle.  One  witness  testified  that  he  heard  no  noise  made  by 
the  engine  before  the  children  were  struck ;  another  that  he  heard 
three  sharp  whistles  just  as  the  boys  were  struck,  but  heard  no 
whistle  before  those.  This  went  further  than  the  testimony  in 
Tulley  V.  Fitchburg  Ry.  Co.,  134  Mass.  499,  that  the  witness  did 
not  remember  whether  he  heard  a  whistle  or  not.  The  witnesses 
said  that  they  remembered  that  they  did  not  hear  it." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v,  Feehan,  149  111.  202,  36  N. 
E.  1036,  the  court  said :  "As  to  the  first  of  these  charges  of  negli- 
gence, all  that  need  be  said  is  that,  while  several  witnesses  testi- 
fied with  more  or  less  of  positiveness  that  a  bell  was  ringing  con- 
tinuously while  the  train  was  approaching  the  crossing,  one  or 
more  witnesses,  who  were  in  a  position  to  hear,  testified  that  they 
^id  not  hear  the  bell  rung.  This  was  evidence  tending  to  show 
that  no  bell  was  rung,  sufficient  to  make  it  the  duty  of  the  court 
to  submit  the  question  to  the  jury," 

In  McLean  v.  Erie  R.  Co.,  69  N.  J.  Law,  57,  54  Atl.  238,  the 
Supreme  Court  of  New  Jersey,  in  considering  the  action  of  a 
trial  court  in  permitting  evidence  of  this  kind  to  go  to  a  jury 
and  in  refusing  to  give  a  peremptory  instruction,  said:  "We 
are  unable  to  see  upon  what  principle  a  judge  is  justified  in  stat- 
ing to  a  jury  that  one  piece  of  evidence,  which  is  legitimate,  is 
not  to  be  treated  by  the  jury  the  same  as  other  evidence  in  the 
cause.  It  is  for  the  jury  to  say  whether  the  testimony  of  a  wit- 
ness, having  an  equal  opportunity  to  hear  and  whose  hearing  is 
equally  good,  and  who  testifies  that  he  did  not  hear  the  blowing 
of  a  whistle  or  the  ringing  of  a  bell,  notwithstanding  he  listened, 
shall  or  shall  not  be  given  equal  credit  with  the  testimony  of  a 
witness,  similarly  situated,  who  testifies  that  he  did  hear.  There 
was  no  error  in  the  refusal  of  the  trial  judge  to  charge  the  re- 
quest excepted  to." 

In  Riley  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  545,  93  Pac.  948, 
the  Supreme  Court  of  Montana,  in  considering  the  weight  that 
should  attach  to  evidence  that  a  headlight  was  not  burning  on 
a  locomotive, 'said:  "On  the  part  of  the  defendant  there  was 
positive  testimony  that  the  bell  was  ringing  and  the  light  burning. 
The  plaintiff's  witnesses  simply  testified  that  they  did  not  hear 
any  bell  or  see  any  light.  Appellant  argues  that  this  negative 
testimony  is  of  no  weight,  in  view  of  the  positive  testimony  op- 
posed to  it.  Ordinarily,  when  one  witness  testifies  positively 
that  a  certain  thing  existed  or  happened,  and  another  witness, 
with  equal  means  of  knowing,  testified  that  the  thing  did  not  exist 
or  happen  the  so-called  negative  testimony  is  so  far  positive  in  its 
character  that  a  court  could  not  say  that  it  was  entitled  to  less 
weight  than  the  affirmative  testimony." 

Many  other  authorities  have  been  cited  by  respondent  holding 
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to  the  same  effect  as  the  foregoing  on  the  weight  and  sufficiency 
of  this  class  of  evidence,  some  holding  that,  although  negative  in 
character,  it  is  proper  to  go  to  the  jury  even  though  it  is  contra- 
dicted by  testimony  of  eyewitnesses.  Other  cases  hold  that  it 
should  not  be  classed  as  negative  evidence  where  it  tends  to  prove 
a  positive  and  affirmative  issue,  but  is  entitled  to  enter  the  category 
of  positive  proof  although  negative  in  character.  See  the  follow- 
ing cases :  Nichols  v.  Chicago,  B.  &  Q.  R.  Co.  (Colo.)  98  Pac.  808; 
Hubbard  v,  Boston  R.  R.  Co.,  159  Mass.  320,  34  N.  E.  459;  Rail- 
way V.  Slatterly,  L.  R.  3  App.  Cas.  1155;  Staal  v.  Grand  Rapids 
&  I.  R.  Co.,  57  Mich.  239,  23  N.  W.  795 ;  Murray  v.  Mo.  Pac  Ry. 
Co.,  101  Mo.  236,  13  S.  W.  817,  20  Am.  St.  Rep.  601 ;  Isaacs  v. 
Skrainka,  95  Mo.  517,  8  S.  W.  427;  Goodwin  et  ux.  v.  Central  R. 
R.  of  N.  J.,  73  N.  J.  Law,  576,  64  Atl.  134;  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  V,  Wuest,  41  Ind.  App.  210,  83  N  E.  620;  Ohio, 
etc.,  R.  Co.  V.  Buck,  130  Ind.  300,  30  N.  E.  19;  Cleveland,  etc, 
R.  Co.  V,  Schneider,  40  Ind.  App.  524,  82  N.  E.  538;  Louisville 
&  N.  R.  Co.  V.  MoUo/s  Adm'x  (Ky.)  107  S.  W.  217;  Chesa- 
peake &  Ohio  Ry.  Co.  v.  Nipp's  Adm'x,  125  Ky.  49,  100  S.  W. 
246;  Chicago  &  N.  W.  R.  Co.  v,  Whitton,  13  Wall.  270,  20  L.  Ed. 
571;  Detroit  So.  R.  Co.  v.  Lambert,  ISO  Fed.  555,  80  C.  C.  A. 
357;  N.  P.  R.  R.  v.  Freeman,  174  U.  S.  379,  19  Sup.  Ct.  763,  43 
L.  Ed.  1014;  Lee  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  80  Iowa,  172, 45 
S.  W.  739;  Chicago  &  A.  Ry.  Co.  v.  PuUiam,  208  111.  456,  70  N. 
E.  460;  Hanlon  v.  Mo.  Pac.  Ry.  Co.,  104  Mo.  381,  16  S.  W.  233; 
Pennsylvania  R.  Co.  v.  Coon,  111  Pa.  430,  3  Atl.  234;  Winter- 
bottom  V,  Phila.,  B.  &  W.  R.  Co.,  217  Pa.  574,  66  Atl.  864;  Berg 
V,  C,  M.  &  St.  P.  R.  Co.,  50  Wis.  419,  7  N.  W.  347;  Reed  v. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.,  74  Iowa,  188,  37  N.  W.  149; 
English  V,  So.  Pac.  Co.,  13  Utah,  407,  45  Pac.  47,  35  L.  R.  A. 
155,  57  Am.  St.  Rep.  772;  Annacker  v,  C,  R.  I.  &  P.  R.  Co.,  81 
Iowa,  267,  47  N.  W.  68;  Lapsley  v.  U.  P.  R.  Co.  (C.  C.)  50  Fed. 
172. 

The  next  question  presented  involves  the  action  of  the  court 
in  permitting  evidence  to  go  to  the  jury  tending  to  show  that  this 
particular  train  No.  6,  east  bound,  was  running  at  a  dangerous 
rate  of  speed.  The  engineer,  fireman,  and  conductor  testified  that 
it  was  running  at  the  rate  of  speed  at  which  it  usually  runs  in 
the  city  of  Nampa,  and  at  the  time  it  crossed  F  street  was  not 
running  more  that  about  8  to  10  miles  an  hour.  Other  witnesses 
testified  that  it  was  running  at  its  regular  rate  of  speed,  and  not 
less  than  20  or  25  miles  an  hour.  This  was  the  testimony  of  per- 
sons who  were  standing  close  to  the  track  when  the  train  came.  We 
attach  as  much  importance  and  significance  to  the  evidence  of  one 
disinterested  witness,  Mrs.  Nellie  Foust,  as  to  any  of  the  other  wit- 
nesses. She  was  at  the  street  comer  at  the  Dewey  Palace  Hotel 
one  block  distant  from  the  track  when  this  train  came  in.  She 
testified  that  her  husband  was  a  railroad  man  and  had  been  for 
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many  years,  and  that  she  had  formed  the  habit  of  noticing  trains 
when  they  came  in.  She  said  her  attention  was  attracted  to  this 
train  because  it  was  running  "very  fast"  when  it  crossed  F  street. 
In  fact,  it  was  coming  into  the  depot  at  such  a  rapid  speed  that  she 
commented  on  the  fact  at  the  supper  table  that  evening  and  before 
she  had  learned  of  this  accident.  The  witness  Franz,  who  was 
standing  within  a  couple  of  feet  of  the  track,  said  that  it  was 
running  at  "full  speed."  Appellant  contends,  however,  that  under 
the  allegations  of  the  complaint  this  evidence  was  wholly  in^ 
admissible  and  should  not  have  gone  to  the  jury.  The  complaint 
alleges  that  the  "defendant  so  negligently  and  carelessly  ran  and 
conducted  an  engine  and  a  passenger  train  running  east  on  said 
track  at  great  speed  across  the  said  crossing  of  said  F  street," 
etc.,  and  as  a  result  the  injuries  complained  of  were  inflicted.  This 
allegation  is  also  coupled  with  the  allegation  that  it  failed  to  sound 
any  bell  or  whistle  or  give  any  warning  or  maintain  a  headlight, 
etc.  The  court  admitted  the  evidence  tending  to  show  the  train 
was  running  at  an  unusual  and  rapid  speed  as  it  made  this  cross- 
ing,  and  the  court  instructed  the  jury  on  this  question  as  follows : 
"But  you  are  instructed  that  if  said  engine  which  caused  the  death 
of  Henry  C.  Fleenor  was  being  run  by  the  employees  of  defend- 
ant at  a  high  and  dangerous  rate  of  speed,  such  speed  being  so 
high  and  dangerous  as  to  become  a  negligent  management  of  the 
train  and  engine,  and  that  such  accident  resulted  in  consequence 
thereof,  then  the  jury  will  find  the  issues  for  the  plaintiff."  The 
court  also  instructed  the  jury  in  this  connection  that  there  is 
no  statute  in  the  state  regulating  the  speed  of  trains,  and  that 
there  was  no  proof  in  the  case  of  any  ordinance  of  the  city  of 
Nampa  regulating  or  restricting  the  speed  of  trains  within  the 
city  limits  or  at  any  street  crossing,  and  that  no  speed  at  which 
the  train  might  have  been  running  would  justify  the  injured  party 
in  going  upon  the  track  without  looking  and  listening  and  ex- 
ercising due  care  and  precaution.  He  also  instructed  the  jury 
that,  if  the  deceased  was  guilty  of  contributory  negligence,  plain- 
tiff could  not  recover. 

We  think  the  court  properly  admitted  the  evidence,  and  that 
the  instructions,  taken  together,  correctly  presented  the  law  to 
the  jury.  The  fact  that  a  railway  train  is  running  at  a  rapid  and 
dangerous  speed  over  a  street  crossing  is  no  excuse  or  justifica- 
tion for  a  person  subjecting  himself  to  the  danger  and  hazard  of 
being  run  ovfer.  It  should  be  remembered  that  a  like  duty  rests 
upon  both  the  railroad  company  and  the  pedestrian  or  other 
traveler  who  is  crossing  the  track  on  a  public  highway.  The  rail- 
road company  and  the  traveler  have  equal  and  like  rights,  and 
upon  them  rest  like  responsibilities.  This  is  subject,  however, 
to  the  duty  of  the  pedestrian  or  other  traveler  on  the  highway  to 
give  way  for  the  passage  of  trains.  Each  has  a  right  to  assume 
that  the  other  will  act  with  due  care  and  precaution  for  the 
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rights  of  the  other,  and  will  not  be  guilty  of  negligence  or  a 
reckless  disregard  of  duty  in  the  discharge  of  the  obligations  due 
to  the  other  and  the  public  generally.  The  railroad  company 
has  a  right  to  assume  that  the  traveling  public  will  look  and  listen 
for  passing  trains,  and  that,  having  looked  and  listened,  they  will 
discover  the  oncoming  train  and  clear  the  track.  The  traveler 
has  an  equal  and  like  right  to  assume  that  the  railroad  company 
will  give  the  required  signals  of  the  train's  approach,  and  that  it 
will  be  running  and  operating  its  trains  at  such  places  at  the 
usual  and  ordinary  rates  of  speed.  The  pedestrian  who  sees  a 
train  coming  miles  away  has  a  right  to  assume  that  it  is  running 
at  the  usual  speed,  and  that  he  can  cross  the  track  without  being 
wounded  or  killed.  He  had  a  right  to  assume  that  the  train  will 
observe  the  usual  regulations  and  precautions  at  street  crossings. 
If  the  operatives  fail  to  give  or  display  those  signals  by  which 
the  traveling  public  are  able  to  see  and  hear  approaching  trains, 
the  exercise  of  the  usual  precautions  of  looking  and  listening  are 
not  likely  to  serve  the  protective  and  preventive  ends  for  which 
they  are  intended.*  The  company  must  make  the  approach  of  its 
trains  at  such  places  known  by  appropriate  means,  so  that  by 
looking  and  listening  the  traveler  crossing  its  track  may  be  able 
to  discover  its  approach. 

The  same  contention  is  made  by  appellant  as  to  the  insuffi- 
ciency of  the  evidence  to  establish  the  failure  of  appellant  to 
ring  the  bell  or  sound  the  whistle  for  F  street  crossing  as  is  made 
with  reference  to  the  headlight,  and  what  we  have  said  with 
reference  to  the  character  of  evidence  on  that  subject  is  applicable 
to  this.  This  distinction  should  always  be  kept  in  mind,  in  con- 
sidering evidence  given  by  witnesses,  that  they  did  not  hear  or 
see  a  specific  thing  or  act:  If  the  wifness  was  in  a  position  or 
placed  under  such  circumstances  that  he  would  in  all  reasonable 
probability  have  seen  or  heard  the  act  or  transaction,  had  it 
taken  place,  then  his  evidence  is  entitled  to  consideration  the 
same  as  that  of  any  other  witness  testifying  concerning  the  same 
transaction.  But,  on  the  other  hand,  if  the  witness  was  engaged 
at  something  which  engrossed  his  attention  so  that  he  would  not 
likely  have  seen,  heard,  or  observed  the  act  or  transaction,  then 
his  evidence  is  not  entitled  to  much,  if  any,  consideration.  In  the 
case  at  bar,  at  least  two  of  the  witnesses,  Tovsmsend  and  Franz, 
were  looking  for  this  particular  train — were  expecting  it;  their 
minds  were  apparently  at  the  time  dwelling  on  the  subject  of  the 
arrival  of  this  train.  They  were  looking  and  listening  for  it.  Al- 
though they  may  not  have  had  their  minds  particularly  centered 
on  the  specific  fact  as  to  whether  the  bell  was  rung,  the  whistle 
sounded,  or  a  headlight  was  displayed,  still  they  were  listening 
for  this  train  and  observing  its  arrival.  Their  evidence,  there- 
fore, that  they  did  not  hear  a  whistle  or  a  bell  or  see  a  headlight, 
or  that  no  whistle  was  sounded  or  no  bell  rung  or  no  headlight 


VcL  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S        525 

Fleenor  v.  Oregfon  Short  Line  R.  Co 

displayed,  is  competent,  and  we  may  say  positive,  evidence  on 
those  subjects,  and  was  entitled  to  go  to  the  jury. 

The  appellant  complains  of  the  action  of  the  court  in  allowing 
evidence  to  be  introduced  showing  that  the  railroad  company  did 
not  provide  a  flagman  or  any  gates  for  the  F  street  crossing,  and 
in  also  allowing  evidence  showing  that  the  company  did  not  have 
a  fence  between  the  sidewalk  and  the  track.  As  we  understand 
the  record,  the  evidence  that  was  introduced  with  reference  to  the 
fence  was  given  merely  for  the  purpose  of  showing  that  there  was 
no  obstruction  between  the  sidewalk  and  the  track  to  prevent 
pedestrians  from  crossing  the  track  at  any  place  or  diagonally,  as 
it  is  claimed  by  the  appellant  that  Fleenor  did  in  this  case.  As 
to  the  evidence  in  regard  to  maintaining  gates  and  a  flagman  at 
the  crossing,  we  see  no  error  in  the  action  of  the  court.  No  or- 
dinance of  the  city  of  Nampa  was  shown  requiring  any  such 
thin^^;  but  the  fact  that  the  city  had  no  ordinance  requiring  the 
railroad  company  to  maintain  gates  or  station  a  flagman  at  this 
crossing  would  not  relieve  the  company  from  the  charge  of  negli- 
gence in  failing  to  do  so,  if,  in  fact,  the  relative  situations  of  the 
track  and  crossing  and  the  extent  of  its  use  were  such  that  rea- 
sonable care  and  diligence  on  the  part  of  a  reasonably  prudent 
person  would  demand  such  precaution  for  the  protection  of  the 
traveling  public.  Bilton  v,  S.  P.  Co.,  148  Cal.  443,  83  Pac.  440 ; 
English  V.  So.  Pac.  Co.,  13  Utah,  407,  45  Pac.  47,  35  L.  R.  A.  155, 
57  Am.  St.  Rep.  772 ;  Cleveland,  C,  O.  &  St.  L.  R.  Co.  v.  Miles, 
162  Ind.  646,  70  N.  E.  985 ;  Thompson  v.  N.  Y.  Cent.  &  H.  R.  R. 
Co.,  110  N.  Y.  636,  17  N.  E.  690;  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Spilker,  134  Ind.  380,  33  N.  E.  280,  34  N.  E.  218;  Cooper  v, 
Los  Angles  Terminal  R.  Co.,  137  Cal.  229,  70  Pac.  11;  Lapsley 
V,  U.  P.  R.  Co.  (C.  C.)  50  Fed.  172. 

The  question  as  to  whether  the  railroad  company  was  guilty 
of  negligence  in  not  maintaining  gates  at  this  crossing  or  keep- 
ing a  flagman  ther^was  properly  a  question  of  fact  to  go  to  the 
jury,  under  all  the  circumstances  of  the  case,  and  the  necessities 
and  requirements  of  the  peculiar  use  of  this  crossing,  and  the  ex- 
tent of  that  use  by  the  public.  Such  a  duty  rests  upon  a  different 
principle  form  that  of  ringing  a  bell  or  blowing  a  whistle.  The  lat- 
ter is  required  by  positive  mandate  of  the  statute,  and  a  failure  to 
do  so  is  negligence  per  sc.  Wheeler  v.  O.  R.  &  X.  Co.  (Idaho)  102 
Pac.  347.  While  the  duty  to  maintain  gates  and  keep  a  flagman 
at  a  crossing  is  not  enjoined  by  statute,  and  under  some,  and  per- 
haps ordinary,  circumstances  is  not  required  as  an  act  of  due  dil- 
gence  and  reasonable  precaution,  still,  under  other  facts  and  a 
different  situation,  a  failure  to  do  so  would  constitute  negligence 
at  common  law,  irrespective  of  statutory  requirement.  English  v. 
So.  Pac.  Co.,  13  Utah,  407,  45  Pac.  47,  35  L.  R.  A.  155,  57  Am, 
St.  Rep.  772,  and  cases  there  cited ;  Annaker  v,  Chicago,  R.  I.  & 
P.  R.  Co.,  81  Iowa,  267,  47  N.  W.  68;  Lapsley  v.  U.  P.  R.  Co. 
(C.  C.)  50  Fed.  172. 


S26       Vol,  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Flcenor  v.  Orogpn.  Short  Line  R.  Co 

It  is  contended  by  the  appellant  that  the  question  as  to  whether 
the  company  kept  a  flagman  at  this  crossing  was  wholly  immaterial, 
for  the  reason  that  the  deceased  did  not  go  upon  the  track  at  the 
crossing,  but  stepped  upon  the  track  some  distance  from  the  street 
line  and  became  a  trespasser,  and  that  the  flagman,  therefore, 
would  have  served  no  purpose  toward  his  protection  had  he  been 
stationed  there.  This  contention  is  not  sound.  If  a  flagman  had 
been  stationed  at  this  crossing  (provided  it  was  such  a  place  that 
due  diligence  and  reasonable  care  required  a  flagman),  it  would 
have  been  his  business  to  keep  the  track  clear  at  times  of  danger 
from  moving  trains  and  engines.  As  was  said  by  the  Supreme 
Court  of  Missouri  in  Dickson  v.  Mo.  Pac.  Ry.  Co.,  104  Mo.  491, 
16  S.  W.  383 :  "It  is  the  duty  of  such  watchman  to  keep  the  cross- 
ing clear  at  times  of  danger  from  moving  trains.  If  one  had  been 
at  the  intersection  of  Gratiot  street  and  the  levee  at  the  time  of 
this  collision,  it  would  have  been  his  duty  to  give  plaintiff  and 
the  driver  of  the  wagon  warning  of  the  approaching  train  before 
the  wagon  was  driven  onto  the  crossing,  and  hence  the  jurors 
might  very  well  find  that  the  injury  occurred  because  no  watch- 
man was  there  at  the  time."  It  was  not  error  for  the  court  to  ad- 
mit evidence  tending  to  show  these  several  acts  of  negligence. 

AppelUant  further  contends  that  the  defense  of  contributor)- 
negligence  on  the  part  of  Fleenor  was  fully  and  clearly  established, 
and  for  that  reason  the  verdict  and  judgment  is  not  supported 
bv  the  evidence.  In  addition  to  the  witnesses  Townsend  and 
Franz,  whose  testimony  has  in  part  been  recited  hereinbefore,  the 
defendants  produced  one  Tim  Donovan,  who  was  its  section  fore- 
man at  Nampa,  and  he,  too,  testified  to  being  on  the  F  street 
crossing  at  the  time  the  train  came  in.  He  says  that  while  stand- 
ing there  he  saw  three  men  walking  from  the  depot  toward  F 
street  on  the  sidewalk.  He  says  that  one  man  (who  proved  to  be 
Fleenor)  stepped  on  the  track  before  reaching  the  crossing,  and 
he,  Donovan,  hallooed  at  him,  and  another  man  pointed  to  the  en- 
gine of  the  train  another  man  pointed  to  the  engine  of  the  train 
that  was  coming  in ;  that,  when  he  did  so,  Fleenor  raised  his  hands 
and  turned  to  step  back  on  the  platform,  and  as  he  got  just  out- 
side of  the  rail  the  pilot  beam  on  the  engine  struck  him.  He  says 
that  the  engine  was  some  50  or  55  feet  away  when  Fleenor  stepped 
on  the  track.  This  corresponds  with  the  evidence  of  the  other 
witnesses  who  say  that  they  never  saw  the  engine  until  it  reached 
about  what  would  be  the  west  side  line  of  the  F  street  crossing. 
It  seems  clear  to  us  from  the  evidence  of  all  these  witnesses  that 
Fleenor  did  not  see  the  train  until  his  attention  was  called  to  it 
by  these  witnesses  who  were  standing  on  the  sidewalk.  The 
fact  that  Fleenor  was  an  alert,  active,  and  energetic  man,  as  ap- 
pears from  the  evidence,  and  that  he  was  traveling  with  his  face 
toward  the  west,  the  direction  from  which  the  train  was  coming, 
and  that  if  this  train  had  been  displaying  a  headlight  He  would 
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have  been  likely  to  see  it,  or  had  it  been  ringing  the  bell  he  would 
have  been  likely  to  hear  it,  tends  to  at  least  in  a  measure  corrobo- 
rate the  evidence  to  the  effect  that  this  engine  did  not  display  a 
headlight  and  that  no  bell  was  rung  or  signal  given.  It  is  fair  to 
presume,  until  the  contrary  is  proven,  and  this  presumption  is 
sustained  by  a  rule  of  law,  that  one  who  was  killed  while  cross- 
ing a  railroad  track  was  exercising  due  and  proper  care  for  the 
protection  of  his  person  and  the  preservation  of  his  life.  The 
presumption  which  arises  in  favor  of  the  instincts  of  self-pres- 
ervatipn  and  the  known  disposition  of  men  to  avoid  injury  and 
personal  harm  to  themselves  is  sufficient  to  constitute  prima  facie 
evidence  that  the  person  killed  was  at  the  time  of  the  accident  free 
from  contributory  negligence.  Adams  v.  Bunker  Hill,  etc.,  Min. 
Co.,  12  Idaho,  643,  89  Pac.  624,  11  L.  R.  A.  (N.  S.)  844;  Balti- 
more &  P.  R.  Co.  v.  Landrigan,  191  U.  S.  461,  24  Sup.  Ct.  137, 
48  L.  Ed.  262;  Kimball  v.  Friend's  AdmV,  95  Va.  125,  27  S.  E. 
901;  Continental  Improv.  Co.  v.  Stead,  95  U.  S.  161,  24  L.  Ed. 
403 ;  Looney  v.  Metropolitan  R.  Co.,  200  U.  S.  480,  26  Sup.  Ct. 
303,  50  L.  Ed.  564;  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher, 
68  Kan.  424,  75  Pac.  469,  64  L.  R.  A.  344 ;  Railroad  Co.  v.  Glad- 
mon,  15  Wall.  401,  21  L.  Ed.  114;  Roberts  v.  Canal  Co.,  177  Pa. 
183,  35  Atl.  723;  Railroad  Co.  v.  Griffith,  159  U.  S.  603,  16  Sup. 
Ct.  105,  40  L.  Ed.  274. 

The  evidence  of  the  eyewitnesses  tended  very  strongly  to  refute 
this  presumption  and  to  show  that  as  a  matter  of  fact  Fleenor 
did  not  look  or  listen,  and  the  decided  preponderance  of  the  evi- 
dence is  in  favor  of  the  defendant.  There  were,  however,  suffi- 
cient facts  and  circumstances  shown  upon  the  trial  to  entitle  the 
plaintiff  to  have  the  case  submitted  to  the  jury  on  the  question 
both  of  the  negligence  of  the  defendant  and  of  the  contributory 
negligence  of  the  deceased.  The  jury  saw  and  heard  all  the  wit- 
nesses and  had  all  the  facts  and  circumstances  before  them,  and 
have  preferred  to  believe  the  evidence  produced  on  the  part  of 
the  plaintiff  and  the  plaintiff's  theory  of  the  case,  and,  under  the 
mandate  both  of  the  statute  of  this  state  (section  4824,  Rev. 
Codes.)  and  the  repeated  decisions  of  this  court,  we  would  not  be 
justified  in  disturbing  the  verdict  on  this  ground. 

It  has  been  well  said  by  one  court  (in  Pittsburg,  Ft.  W.  &  C. 
R.  Co.  V.  Callaghan,  157  111.  406,  41  N.  E.  909)  that:  "Where  the 
evidence  on  material  facts  is  conflicting,  or  where  on  undisputed 
facts  fair-minded  men  of  ordinary  intelligence  may  differ  as  to 
the  inferences  to  be  drawn,  or  where  on  even  a  conceded  state 
of  facts  a  different  conclusion  would  reasonably  be  reached  by 
different  minds,  in  all  such  cases  negligence  is  a  question  of  fact. 
With  all  the  facts  considered,  if  there  is  a  reasonable  chance  of 
conclusions  differing  thereon,  then  is  it  a  question  for  a  jury." 
Booth  V.  Union  Terminal  R.  Co.,  126  Iowa,  8,  101  N.  W.  147 ; 
Adams  v.  Bunker  Hill,  etc.,  Min.  Co.,  supra. 
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Appellant  submitted  a  number  of  instructions  to  the  court,  and 
requested  that  they  be  given  to  the  jur}\  The  court  refused  the 
defendant's  requests,  and  instructed  the  jury  on  his  own  motion 
on  all  the  material  points  in  the  case.  After  a  careful  examina* 
tion  of  the  whole  instructions,  we  think  that  they  are  as  favorable 
to  the  defendant  as  the  law  would  justify.  Some  of  the  requests 
submitted  properly  state  the  law  on  the  particular  subject,  while 
others  are  entirely  misleading,  argumentative,  and  too  favorable 
to  the  defendant.  A  part  of  these  requests  are  based  on  the  as- 
sumption that  Fleenor  was  a  trespasser  on  defendant's  track  at 
the  time  of  the  injury.  Such  an  instruction  was  not  necessary 
or  proper  in  this  case,  for  the  reasons  we  have  hereinbefore  stated^ 
namely,  that  there  was  substantial  evidence  tending  to  show  that 
the  deceased  at  the  time  of  his  injury  was  not  a  trespasser,  but 
was  on  the  street  crossing,  where  he  had  a  right  to  travel.  We  do 
not  deem  it  necessary  that  we  consider  or  discuss  these  instruc- 
tions separately  or  in  detail.  We  do  not  think  any  error  was 
committed  in  refusing  to  give  the  requests  asked  by  the  defendant. 

Other  errors  have  been  assigned  and  discussed  in  the  briefs^ 
but  we  do  not  deem  it  important  to  consider  or  review  them  in 
this  opinion.  We  find  nothing  that  would  require  or  justify  a 
reversal  of  the  judgment. 

Judgment  affirmed,  with  costs  in  favor  of  respondent. 

Sullivan,  C.  J.,  and  Stewart,  J.,  concur. 


Louisville  &  N.  R.  Co.  ct  al,  z\  O'Xan's  Adm'r. 

(Court  of  Appeals  of  Kentucky,  June  4,  1909.) 
[119  S.  W.  Rep.  1192.] 

Appeal  and  Error — Subsequent  Appeals — Former  Decision  as  Law 
of  the  Case. — A  decision  on  appeal  is  to  be  thereafter  deemed  the 
law  of  the  case,  binding  alike  upon  the  appellate  court  and  the  trial 
court;   the   facts   being   substantially   the   same. 

Trial— Questions  of  Law  or  of  Fact— Weight  of  Evidence.*— 
Whether  the  positive  testimony  of  witnesses  that  signals  were  given 
at  a  railroad  crossing  outweighs  negative  testimony  that  witnesses 
did  not  hear  the  signals,  but  were  in  a  position  where  they  could 
have  heard  them  had  they  been  given,  is  a  question  of  weight  of  evi- 
dence for  the  jury. 

Evidence — Materiality — Admissibility — Negative  Evidence.  —  Nega- 
tive evidence  is  equally  as  receivable  as  positive  to  establish  or  refute 
a  disputed  fact. 

Evidence — Admissions — Statements  by  Decedent — Cause  of  Injury* 
— The  statement  by  a  person  struck  at  a  railroad  crossing  that  he 


*See  first  foot-note  of  preceding  case. 
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saw  the  train  coming,  but  thought  he  could  get  across,  and  that  he 
really  did  get  across,  but  his  horse  stopped  and,  when  he  hit  it, 
backed  him  on  the  track,  and  that  the  horse  was  in  the  habit  of  back- 
ing when  struck,  does  not  estop  his  administrator  in  an  action  for 
his  death,  but  may  be  rebutted  by  other  evidence. 

Railroads — ^Accidents  at  Crossings — Contributory  Negligence. — It  is 
not  negligence  per  se  to  drive  a  balky  or  excitable  horse  upon  a  rail- 
road crossing. 

Appeal  and  Error — Parties  Entitled  to  Allege  Error — E^oppel. — 
A  party  causing  evidence  to  be  excluded  as  irrelevant  is  estopped  to 
urge  prejudicial  error  against  a  similar  ruling  as  to  evidence  of  the 
same  class  offered  by  him. 

Appeal  from  Circuit  Court,  Franklin  County. 
"To  be  officially  reported." 

Action  by  O'Banion  O'Nan's  administrator  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Shelby  &  Shelby,  Benjamin  D,  Warfield,  and  Ira  Julian,  for  ap- 
pellants. 
/.  H.  Polsgrove  and  B.  G.  Williams,  for  appellee. 

O'Rear,  J.  The  principal  facts  involved  in  this  case  are  set 
out  in  the  opinion  rendered  on  a  former  appeal,  and  need  not  be 
restated.  110  S.  W.  380.  In  addition,  the  former  opinion  out- 
lined the  proper  instructions  to  be  given  the  jury.  On  the  second 
trial,  the  instructions  directed  were  given.  The  facts  are  the 
same,  except  as  herein  noted.  The  verdict  was  again  for  the 
plaintiff.  The  defendants  have  appealed  again.  They  ask  a  re- 
versal upon  two  grounds:  One,  that  a  peremptory  instruction 
should  have  been  given  at  the  close  of  the  testimony.  Two,  be- 
cause the  court  erred  in  excluding  competent  testimony  in  apn 
pellant's  behalf.  On  the  former  appeal  the  question  was  made 
by  ihese  same  appellants  that  they  were  entitled  to  a  peremptory 
instruction.  The  court  disposed  of  that  contention  in  the  fol- 
lowing language :  "The  court  did  not  err  on  the  whole  evidence  in 
submitting  the  case  to  the  jury."  When  a  case  is  once  before  the 
appellate  court,  what  is  then  said  with  respect  to  the  law  ap- 
plicable to  it  is  to  be  thereafter  deemed  the  law  of  the  case,  bind- 
ing alike  upon  the  appellate  court  and  the  trial  court.  This  de- 
pends, of  course,  upon  whether  substantially  the  same  facts  are 
made  to  appear  on  the  subsequent  trial ;  for  it  is  recognized  that 
the  law  varies  or  may  vary  according  as  the  facts  vary.  If,  there- 
fore, the  facts  developed  on  the  second  trial  are  materially  dif- 
ferent upon  any,  controlling  issue  from  the  aspect  presented  by  the 
former  record,  the  law  may  be  also  different. 

It  is  contended  by  appellants  that  such  is  the  state  of  this  record. 

34  R  R  R— 34 
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That  assertion  we  will  now  examine.  It  will  be  re- 
membered that  this  suit  is  to  recover  damages  from  the  appellant 
railway  companies  for  negligently  running  their  train  of  cars 
against  the  appellee's  intestate  at  a  county  crossing,  maiming  him 
so  that  he  died.  The  intestate  was  driving  along  the  turnpike  road 
in  an  open  top  buggy  drawn  by  a  horse.  For  some  distance  the 
road  ran  at  an  acute  angle  toward  the  railroad  intersection  and 
crossing,  and  one  driving  along  it  from  the  direction  the  intestate 
was  traveling  would  be  partially  facing  a  train  on  the  railroad 
track  approaching  from  the  West — whence  the  train  that  struck 
the  intestate  was  coming.  The  plaintiff's  contention  was  and  is 
that  the  intestate's  injury  and  death  were  due  to  two  causes,  each 
negligence  on  the  part  of  appellants :  One,  in  that  the  locomotive 
failed  to  sound  its  whistle,  or  to  ring  its  bell,  for  the  distance  be- 
fore reaching  the  public  highway  crossing  that  is  required  by  the 
statute;  the  other,  thart  the  crossing  was  in  a  state  of  disrepair, 
so  that  travelers  upon  the  highway  could  with  difficulty  only  drive 
across  the  tracks,  owing  to  the  rough,  hilly,  and  uneven  surface 
of  the  road  at  that  point.  The  defense  was  and  is  that  the  in- 
testate lost  his  life  by  his  contributory  negligence,  in  that  he  failed 
to  take  precaution  for  his  own  safety  at  the  crossing,  and  eleborat- 
ing  that  he  in  fact  saw  and  heard  the  train  before  attempting  the 
crossing,  but,  judging  that  he  could  cross  before  it  could  reach 
the  point,  made  the  attempt,  and  failed,  because  his  horse  was 
balky,  and  he  knew  it,  and  that  it  did  balk  on  the  track  on  that 
occasion  due  to  his  negligence  in  striking  it,  when  he  knew  that, 
if  he  struck  it,  it  would  balk. 

On  each  trial  considerable  evidence  was  introduced  as  to  whether 
the  locomotive  whistle  giving  the  crossing  signal  was  sounded  or 
the  bell  rung  at  the  50  rods  required  by  law  before  reaching  the 
•crossing.  On  each  trial  there  was  also  considerable  evidence  heard 
as  to  the  condition  of  the  highway  within  the  railroad  right  of  way. 
There  was  also  evidence  that  the  intestate  was  near-sighted,  as 
well  as  upon  the  point  whether  his  horse  was  balky.  Upon  the 
principal  issues  of  the  fact  the  evidence  was  sharply  conflicting, 
and  nearly  evenly  balanced  in  weight,  so  far  as  the  number  of  wit- 
nesses is  concerned.  Whether  the  whistle  for  the  crossing  was 
sounded  is  one  of  the  principal  points  in  dispute.  A  half  score 
witnesses  or  more  testi6ed  on  that  point  on  each  side.  Those  for 
the  railroads,  including  the  trainmen  on  that  train,  and  others  dis- 
interested so  far  as  can  be  seen,  testified  that  the  signals  were 
given.  About  as  many,  all  disinterested  and  equally  competent  so 
far  as  shown,  testified  that  they  were  not.  Some  of  the  latter 
said  they  did  not  hear  the  signals,  but  added  that  they  were  in  a 
position  where  they  could  have  heard  them,  and  did  hear  the  alarm 
signals  given  when  the  intestate  was  struck  a  moment  later.  The 
argument  is  that  the  positive  testimony  of  the  witnesses  who  said 
affirmatively  that  the  signals  were  sounded  outweighs  the  negative 
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evidence  of  the  statements  of  the  others  that  they  did  not  hear  it, 
and  overwhelms  it  by  superior  weight.  But,  after  all,  that  is  a 
question  of  weight  of  evidence,  and  amounts  to  a  conflict  in  the 
evidence.  Otherwise  it  would  result  that  only  the  testimony  of 
those  who  affirmed  that  they  heard  the  sounds  would  be  of  any 
value  in  the  courts.  Negative  evidence  is  receivable  as  certainly 
as  positive  evidence  to  either  establish  or  refute  a  disputed  fact. 
That  one  is  supported  by  greater  probability  than  the  other  de- 
tracts nothing  from  the  competency  of  the  latter.  Whether  any 
transient  fact  has  transpired  depends  nearly  always  upon  the  testi- 
mony of  some  one  situated  so  as  to  have  seen  or  heard  it  that  it 
did  or  did  not  occur.  If  both  kinds  of  testimony  were  not  equally 
receivable  and  believeable,  then  it  would  be  impossible  frequently 
to  overturn  the  testimony  of  those  hardy  enough  to  assert  that 
which  was  false.  It  may  be  true  that  one  is  more  apt  to  remember 
what  he  heard  or  sees  than  is  one  to  remember  that  he  did  not 
hear  or  see.  The  first,  if  true,  is  the  result  of  an  impression  made 
upon  the  memory  by  sound  or  sight,  while  the  latter  may  have 
been  either  a  memory  of  all  that  occurred,  and,  by  the  process  of 
elimination,  finding  that  the  thing  in  dispute  did  not  occur  because 
there  is  no  impression  of  it  on  the  memory ;  or  it  may  be  a  lack  of 
memory — forgetf ulness ;  or  it  may  be  that  there  was  such  uncon- 
scious inattention  or  absorption  of  the  mind  otherwise  as  that  the 
transpiring  of  the  fact  failed  to  make  any  impression  on  the  mem- 
ory. But  these  phenomena  of  the  mind  are  familiar  to  every  one. 
Jurors  know  them,  as  do  judges.  The  question  is  necessarily  re- 
duced to  one  of  probability  or  credibility.  The  determination  of 
that  in  a  case  triable  before  a  jury  is  always  for  the  jury,  else 
there  is  nothing  for  the  jury. 

On  the  former  trial  Dr.  Yager  testified,  as  he  did  on  this  last 
trial,  that  directly  after  the  accident  he  saw  the  intestate,  gave 
him  aid  professionally,  and  rode  with  him  on  the  train  after  he 
was  picked  up  to  be  taken  to  the  hospital.  He  testified  as  follows : 
"Q.  What  was  his  condition  at  the  time  you  were  talking  with 
him  ?  A.  He  was  suflFering  considerably.  He  was  perfectly  con- 
scious. Q.  Was  he  rational  or  not  ?  A,  Yes,  sir ;  he  was  per- 
fectly conscious,  Q.  Did  you  have  any  conversation  with  him  as 
to  the  circumstances  of  the  accident  ?  A.  Yes,  sir.  Q.  What  was 
the  conversation.  Dr.  Yager?  A.  I  asked  him  this  question:  'Mr. 
O'Nan,  how  come  you  to  be  on  the  track  ?  Did  you  see  the  train 
coming?'  He  said,  'Yes,  I  saw  the  train,  but  I  thought  I  could  get 
across/  He  said :  'Really  I  did  get  across,  but  my  horse  stopped, 
and,  when  I  hit  him,  he  backed  me  on  the  track.'  Q.  In  that  con- 
versation did  he  say  anything  as  to  the  habits  of  the  horse  when  he 
was  struck  ?  A.  He  said  he  was  in  the  habit  of  balking,  and,  if 
you  hit  him,  that  he  would  back  you  back."  Dr.  Yager  was  not 
contradicted  by  any  witness  on  the  point  whether  the  intestate  in 
fact  had  that  conversation  with  him ;  nor  was  his  character  for 
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veracity  assailed.  It  may  therefore  be  assumed,  which  is  doubt- 
less in  accord  with  the  fact,  that  the  doctor  is  of  unimpeachable 
integrity,  and  a  disinterested  witness  of  intelligence,  accustomed  to 
close  and  careful  observation,  and  accurate  habits  of  heeding  what 
he  observes  and  hears  from  one  who  is  his  patient  in  such  a  critic- 
al state  as  was  O'Nan.  We  might  go  even  one  step  further,  and 
say  that  the  testimony  of  Dr.  Yager  establishes  the  fact  in  this 
record  that  O'Nan  had  with  him  the  identical  conversation  de- 
tailed. The  question  then  comes  down  to  this :  Does  that  state- 
ment of  O'Nan  prove  that  he  was  struck  as  he  says  he  was?  That 
it  is  evidence  tending  to  prove  that  fact  cannot  be  denied.  The 
testimony  of  Dr.  Yager  is  admitted  on  the  ground  that  O' Nan's 
statement  is  in  the  nature  of  an  admission  against  his  interest,  and 
is  therefore  receivable  as  evidence  of  the  main  fact  upon  the  pre- 
sumption that  one  does  not  admit  that  which  is  against  his  interest 
unless  feeling  impelled  to  it  by  the  force  of  truth.  The  matter  at 
issue,  however,  is  not  what  O'Nan  said,  but  did  he  see  or  hear  the 
oncoming  train  just  before  entering  upon  the  track?  Suppose  all 
the  evidence — the  testimony  of  the  score  or  more  of  witnesses — to 
the  fact  had  been  that  the  locomotive  did  not  whistle,  yet  O'Nan 
had  admitted  under  the  circumstances  shown  that  it  did  whistle, 
and  that  he  heard  it,  would  we  be  bound,  or  would  O'Nan  be 
bound,  by  his  admission  which  was  not  true,  as  against  the  most 
overwhelming  evidence,  which  was  in  accord  with  the  truth?  If, 
though,  the  admission  of  O'Nan  was  such  as  constituted  an  estop- 
pel in  law,  then,  without  regard  to  the  truth,  it  would  operate, 
when  established,  to  close  the  case  against  him.  Then  the  main 
fact  would  not  be  whether  the  whistle  was  sounded,  but  whether 
O'Nan  admitted  that  it  was.    But  there  is  no  estoppel  here. 

Let  it  be  conceded  that  O'Nan  was  in  the  very  best  position  to 
know  what  he  heard,  and  what  he  saw,  and  what  he  intended,  and 
that  his  admission  of  the  facts  against  his  interest,  made  in  the 
face  of  impending  death,  are  doubly  persuasive  of  their  truth. 
Yet  it  remains  that  his  admission  is  only  evidence  of  another  fact 
— the  main  fact — ^\\'hich  is  to  be  decided,  not  upon  his  conception 
of  it,  but  upon  the  jury's  from  all  the  evidence ;  and  that  while 
giving  his  statement  due  weight,  even  as  suggested  above,  it  was 
still  their  duty  to  consider  and  to  weigh  all  the  evidence  bearing  on 
that  point.  The  testimony  of  others  who  knew  the  horse  well  was 
that  he  was  not  balky,  and  had  never  been  known  to  balk,  and  was 
a  good  puller.  The  testimony  of  the  only  other  eyewitness  besides 
O'Nan  (the  fireman  and  engineer)  was  that  they  saw  him  as  he 
drove  upon  the  track  when  the  engine  only  was  100  or  150  feet 
away;  that  the  train  was  running  40  or  50  miles  an  hour  down 
grade,  a  double-header,  heavy  passenger  train ;  and  that  he  was 
struck  almost  instantly.  They  did  not  say  that  the  horse  balked  or 
backed.  Their  testimony  necessarily  tended  to  show  the  contrary. 
Then  the  physical  facts  were  the  horse  was  thrown  to  one  side  of 
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the  railroad  track,  while  the  buggy  and  O'Nan  were  thrown  to 
the  other  side.  The  railroad  track  was  in  a  depression  in  the  high- 
way, so  it  is  hardly  likely  that  the  horse  would  have  backed  the 
buggy  uphill.  There  were  growing  bushes  and  trees  as  well  as 
fencing  immediately  at  the  point  where  the  highway  went  upon 
the  track,  so  that  it  is  improbable  that  O'Nan  saw  the  train  from 
that  point.  A  few  yards  back,  about  15  or  20  yards,  another  per- 
son met  him,  driving  in  the  opposite  direction  from  him,  and  the 
latter,  though  he  had  stopped,  looked,  and  listened  at  the  crossing 
did  not  see  or  hear  the  train.  Further  back  where  a  view  of  the 
track  was  obtainable  by  one  in  O'Nan's  position,  even  if  his  eye- 
sight was  such  that  he  might  have  seen  the  track,  the  train  had  not 
then  come  in  sight,  for  at  the  speed  it  was  traveling  it  would  have 
passed  the  crossing  long  before  O'Nan  got  there.  Then  the  state- 
ment, while  possibly  true,  is  not  probable — that  is,  admitting  that 
O'Nan  made  it,  he  must  have  been  laboring  under  some  kind  of 
delusion,  for  it  is  inconsistent  with  what  24  average-minded  men 
sitting  as  jurors  found  was  the  probability  of  the  truth.  All  this 
is  to  show,  not  that  O'Nan  did  not  see  or  hear  the  train,  but  that 
it  was  a  fact  concerning  which  there  was  not  only  a  conflict  that 
puts,  but  one  that  clearly  leaves,  the  matter  with  the  jury.  The 
motion  for  peremptory  instruction  was  properly  overruled. 

On  the  first  trial  two  witnesses  for  the  appellants  testified  to 
O'Nan's  having  made  statements  in  their  hearing  immediately 
after  he  was  struck  and  the  train  had  backed  up  to  where  he  was 
lying  by  the  track,  similar  to  those  testified  to  by  Dr.  Yager.  But 
appellee  introduced  a  number  of  witnesses  who  said  they  were  also 
present,  and  that  he  did  not  say  what  appellants'  witnesses  attrib- 
uted to  him,  but  said  that  he  did  not  see  or  hear  the  train  until  he 
was  on  the  track,  and  then  he  had  not  the  time  to  escape.  Dr. 
Yager's  testimony  was  as  to  a  diflFerent  conversation  and  some 
few  minutes  subsequent  to  the  first.  As  Dr.  Yager's  testimony 
was  uncontradicted  then,  as  it  is  now,  the  appellant  would  have 
been  entitled  to  a  peremptory  instruction  based  upon  it  if  it  consti- 
tutes a  complete  bar  to  the  plaintiff's  right  to  recover.  It  is  sug- 
gested that,  while  the  doctor's  statement  was  not  contradicted  then, 
O'Nan's  was ;  that  the  effect  of  his  former  statement  was  to  con- 
tradict the  later  one.  All  of  this  sustains,  we  think,  the  proposi- 
tion that  O'Nan's  statement  to  Dr.  Yager  is  only  evidential  of 
another  fact,  and  may  be  rebutted  by  other  evidence  bearing  upon 
that  fact.  The  former  opinion  held  that  the  case  ought  to  have 
gone  to  the  jury  on  the  evidence  then  before  us.  The  same 
reason  exists  now  for  a  similar  ruling.  We  are  cited  by  appellants 
to  cases  holding  that  where  there  is  a  plea  in  avoidance,  as  of  the 
contributory  negligence,  and  the  evidence  is  all  one  way  as  to  it, 
and  clearly  established  it,  that  the  peremptory  instruction  ought 
to  go,  notwithstanding  the  defendant's  negligence.     That  prin- 
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ciple  is  adhered  to.  .  But  it  cannot  be  applied  here  because  aU 
the  evidence  is  not  one  way  as  to  the  contributory  negligence. 

There  is  another  argument  advanced  by  appellants  in  support 
of  their  motion  for  a  peremptory  instruction,  based  upon  the  the- 
ory that  the  negligence  of  the  appellants  in  failing  to  sound  the 
crossing  signals  was  not  the  proximate  cause  of  the  injury.  This 
argument  rests  upon  the  proposition  that  the  balking  of  the  horse 
was  an  efficient  intervening  agency  between  appellants'  negligence 
and  the  injury.  But  we  have  seen  that  the  question  whether  the 
horse  balked  was  one  controverted,  and  not  established  without 
dispute,  as  is  assumed.  Furthermore,  if  the  roadway  was  as  ap- 
pellee's witnesses  said  it  was,  even  if  the  horse  did  balk,  it  could 
not  be  said  that  that  condition  was  not  the  cause  of  it,  and,  con- 
joining with  the  other  negligence,  proximately  produced  the  colli- 
sion. Nor  do  we  understand  that  it  is  the  law  that  one  cannot, 
except  at  his  own  peril  alone,  drive  a  balky  or  an  excitable  horse 
near  or  upon  a  railroad  highway  crossing.  True,  one  who  know- 
ingly drives  a  horse  of  such  vices  must  exercise  a  correspondingly 
higher  degree  of  care  under  such  conditions.  But  it  is  not  per  se 
negligence  to  one's  self  to  drive  such  horses.  If  when  driving 
such  animals,  and  exercising  due  care  considering  their  known  dis- 
positions, one  has  occasion  to  drive  across  the  railroad  tracks  upon 
a  highway,  he  is  entitled  to  have  the  same  signals  of  the  approach 
of  trains  required  by  the  statute  as  if  he  were  driving  what  is 
termed  a  safe  horse.  One  whose  horse  is  made  to  balk,  or  does 
balk  or  stop  on  a  railroad  track  when  suddenly  caught  unawares 
by  an  approaching  train,  is  not  differently  situated  so  far  as  his 
legal  rights  to  protection  by  appropriate  warnirig  signals  than  one 
who  under  the  same  circumstances  is  driving  a  mild  horse.  In 
either  instance  the  peril  is  created  by  the  original  negligence  in 
failing  to  give  the  warning.  If  struck,  the  traveler's  injury  is  due 
proximately — that  is,  directly  and  most  nearly — ^to  the  failure  to 
give  him  timely  warning  to  keep  off  or  get  off  the  track. 

Appellants  introduced  three  witnesses  who  testified  that  they 
heard  the  signals  given  at  the  crossing,  and  that  circumstances 
transpired  at  the  time  that  impressed  the  fact  upon  their  memories. 
They  were  allowed  to  testify  to  the  occurrences,  but  wherein  they 
involved  conversations  occurring  at  the  time  the  conversations 
were  excluded.  This  is  urged  as  error,  and  ground  for  reversal. 
Appellee  offered  similar  testimony  in  chief  that  the  signals  were 
not  given,  but  upon  appellants'  objection  the  court  ruled  out  the 
conversations.  It  is  both  law  and  fair  play  that  the  rules  of  evi- 
dence should  be  applied  alike  to  the  litigations  on  opposite  sides 
of  the  case.  A  party  may  be  estopped  in  the  practice  of  a  case,  as 
he  may  be  in  pais  as  to  his  legal  rights.  This  is  familiar  in  in- 
stances where  an  erroneous  instruction  has  been  given  at  the  re- 
quest of  the  complaining  party.  So,  as  here,  where  one  party 
causes  evidence  of  a  class  to  be  excluded  by  the  court  upon  the 
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ground  of  irrelevancy,  he  will  be  precluded  from  urging  against  a 
similar  ruling  as  to  evidence  offered  upon  his  side  in  the  trial  that 
he  was  prejudiced  by  the  error,  if  it  is  error. 

We  perceive  no  prejudicial  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


EvANSviLLE  &  T.  H.  R.  Co.  V.  Berndt. 

(Supreme  Court  of  Indiana,  June  2,  1909.) 
[88  N.  E.   Rep.  612.] 


Railroads — Crossing  Accidents — Actions — Burden  of  Proof — Con* 
tributory  Negligence. — ^Under  Act  Feb.  17,  1899  (Acts  1899,  p.  58,  c. 
41),  placing:  upon  defendant  in  personal  injury  actions  the  burden  of 
proving  contributory  negligence,  in  an  action  against  a  railroad  com- 
pany for  injuries  at  a  grade  crossing  from  its  negligence,  plaintiff 
need  not  allege  and  prove  his  freedom  from  contributory  negligence, 
that  being  a  matter  of  defense,  unless  the  complaint  affirmatively 
showed  contributory  negligence  on  its  face. 

Negligence — Actions — ^Jury  Question. — The  question  of  negligence^ 
must  ordinarily  be  determined  as  other  facts  under  all  the  circum- 
stances of  the  particular  case,  and  should  not  be  determined  as  a 
matter  of  law,  unless  reasonably  fair  minds  cannot  honestly  differ 
in  their  conclusion  under  the  evidence. 

Railroads — Crossing  Accidents — ^Rights  of  Parties — Mutual  Rights. 
— The  rights  of  a  railroad  company  and  the  public  to  the  use  of 
highway  crossings  are  equal,  except  that  the  company  is  entitled 
to  precedence  over  the  crossing,  upon  giving  due  notice  of  its  pur- 
pose to  use  it. 

Railroads — Crossing  Accidents — Pleading — ^Allegations  —  Proximate 
Cause. — In  an  action  against  a  railroad  company  for  personal  in- 
juries at  a  street  crossing  because  of  the  company's  violation  of  an 
ordinance,  etc.,  in  not  keeping  the  gates  closed,  the  complaint  must 
allege  that  the  proximate  cause  of  the  injury  was  the  violation  of 
the  ordinance,  in  order  to  make  out  a  prima  facie  case. 

Negligence — Contributory  Negligence — Effect.* — Contributory  neg- 
ligence, when  shown  either  by  the  pleadings  or  proof,  bars  a  recovery. 

Railroads — Crossing  Accidents — Pleading — ^Negativing  Contributory 
Negligence — Sufficiency  of  Allegation8.t — Even  if  plaintiff,  in  an  ac- 

♦See  first  foot-note  of  Miller  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  29  R. 
R.  R.  623,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  623;  second  foot-note  of 
Northern  Pac.  Ry.  Co.  v.  Jones  (C.  C.  A.),  29  R.  R.  R.  158,  52  Am.  & 
Eng.  R.  Cas.,  N.  S^,  158;  last  foot-note  of  Holmes  v,  Missouri  Pac.  Ry. 
Co.  (Mo.),  27  R.  R.  R.  551,  50  Am.  &  Ensr.  R.  Cas.,  N.  S.,  551,  see  sec- 
ond foot-note  of  Sweet  v,  Birmingham  Ry.  &,  Elec.  Co.  (Ala.),  22  R- 
R.  R.  468,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  468. 

tSee  second  foot-note  of  Smith  v.  Ogden  &  N.  W.  R.  Co.  (Utah)^ 
27  R.  R.  R.  487,  50  Am.  &  Eng.  R  Cas.,  N.  S.,  487. 
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tion  against  a  railroad  company  for  injuries  at  a  street  crossing,  was 
bound  to  negative  contributory  negligence,  allegations'  of  the  com- 
plaint that  plaintiff  was  proceeding  with  due  care  and  caution  when 
injured  were  sufficient  against  a  demurrer. 

Railroads  —  Crossing  Accidents  —  Contributory  Negligence4 — H 
plaintiff  was  familiar  with  the  custom  of  defendant  railroad  company 
to  close  its  gates  at  a  street  crossing  when  a  train  was  approaching, 
and  found  the  gates  open  when  he  approached  the  crossing,  and  was 
not  warned  of  danger,  he  could  assume  that  no  train  was  approach- 
ing, and  that  it  was  safe  to  cross  the  track;  the  open  gates  being  an 
assurance  that  there  was  no  danger,  upon  which  he  could  rely. 

Railroads — Crossing  Accident — Contributory  Negligence  —  Effect! 
— While  the  burden  was  upon  the  railroad  company  to  prove  con- 
tributory negligence,  in  an  action  for  personal  injuries  at  a  grade 
crossing,  if  plaintiff's  negligence  affirmatively  appeared  from  the 
evidence,  he  could  not  recover. 

Trial — Instructions — Requests  —  Instructions  Already  Given.— Re- 
quested instructions  covered  by  other  instructions  given  were  prop- 
erly refused. 

Trial — Erroneous  Instructions* — Requested  instructions,  which  con- 
flicted with  correct  instructions  given,  were  properly  refused. 

Trial — Instructions — Application  to  Case. — Requested  instructions, 
which  were  not  applicable  in  the  case,  were  properly  refused. 

Negligence — ^Actions — Presumptions — Want  of  Contributory  Negli- 
gence.]]— In  absence  of  evidence  either  way,  there  is  no  presumption 
that  a  person  killed  by  another's  negligence  was  himself  free  from 
negligence,  though  Act  Feb.  17,  1899  (Acts  1899,  p.  58,  c.  41),  making 
contributory  negligence  a  matter  of  defense,  accomplishes  the  same 
result. 

Railroads — Crossing  Accidents— Sufficiency  of  Evidence.— The  bur- 
den of  proving  contributory  negligence  being  upon  the  railroad  com- 
pany, in  an  action  against  it  for  injuries  claimed  to  have  been  caused 
at  a  street  crossing  by  its  violation  of  an  ordinance  requiring  the 
gates  to  be  closed  when  trains  were  passing,  where  there  was  no 
testimony  upon  the  question  of  negligence,  plaintiff  was  entitled  to  re- 
cover upon  his  prima  facie  showing  of  negligence  in  violating  the 
ordinance. 

Appeal  and  Error — Harmless  Error — ^Instructions — Affecting  One 
Not  Entitled. — Error  in  instructing  that  plaintiff,  in  an  action  for 
personal  injuries  at  a  railroad  crossing,  was  presumed  not  to  have 
been   negligent,   in   absence   of  a   contrary   showing,   was  harmless, 

JSee  second  foot-note  of  Louisville  &  N.  R.  Co.  v.  Roth  (Ky.),  32 
R.  R.  R.  610,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  610. 

§See  second  foot-note  of  Grimm  v,  Milwaukee,  etc.,  Co.  (Wis.),  38 
R.  R.  R.  665,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  665. 

II  See  last  foot-note  of  White  v.  New  York,  etc..  R.  Co.  (Mass.),  81 
R.  R.  R.  489,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  489. 
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-where  defendant  offered  no  evidence  of  contributory  negligence  to 
rebut  plaintiff's  prima  facie  case. 

Railroads — Crossing  Accidents — Actions  —  Sufficiency  of  Evidence. 
— In  an  action  against  a  railroad  company  for  personal  injuries  at  a 
grade  crossing  because  of  its  failure  to  close  the  crossing  gates  when 
a  train  was  approaching,  evidence  held  sufficient  to  sustain  a  verdict 
for  plaintiff. 

Appeal  from  Circuit  Court,  Posey  County ;  O.  M.  Welborn, 
Judge. 

Action  by  Henry  W.  Berndt,  administrator,  against  the  Evans- 
ville  &  Terre  Haute  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Jno.  B.  Iglehart,  Edwin  Taylor,  £.  H,  Iglehart,  and  G,  V,  Men- 
jsies,  for  appellant. 

Edgar  Durre,  Edward  A,  Lorch,  and  F,  £.  Monfort,  for  ap- 
pellee. 

Montgomery,  C.  J.  Appellee  recovered  a  judgment  of  $7,166 
against  appellant  for  the  wrongful  death  of  Charles  C.  Berndt  at 
a  grade  crossing  in  the  city  of  Evansville.  Errors  have  been  as- 
signed upon  the  overruling  of  ( 1 )  appellant's  demurrer  to  the 
complaint;  and  (2)  its  motion  for  a  new  trial. 

The  complaint  charged,  in  substance,  that  William  street  in  the 
city  of  Evansville  was  used  constantly  by  the  public  for  travel 
and  traffic  at  a  point  where  it  was  crossed  by  a  number  of  appel- 
lant's tracks,  and  that  a  certain  ordinance  of  the  city  required 
appellant  to  maintain  automatic  safety  gates  on  each  side  of  its 
tracks  at  said  street  crossing,  and  to  operate  the  same  so  as  to 
afford  persons  using  the  street  full  and  complete  protection  against 
injury,  and  to  cause  the  same  to  be  operated  by  skillful  operators, 
whose  duty  it  was  to  warn  persons  approaching  the  crossing  of 
danger,  and  to  notify  them  when  it  was  safe  to  cross  the  tracks; 
that  on  November  30,  1906,  appellant  maintained,  and  for  a  num- 
ber of  years  prior  thereto  had  maintained,  such  gates,  and  placed 
the  same  in  charge  of  a  watchman,  whose  duty  it  was  to  close  the 
gates  when  a  train  or  engine  was  approaching  the  crossing,  and  to 
open,  and  keep  the  gates  open,  when  there  was  no  danger  from 
approaching  trains  or  engines ;  that  on  said  date,  between  the 
hours  of  7  and  8  o'clock  p.  m.,  Charles  C.  Berndt,  walking  along 
William  street,  approached  said  crossing,  and  found  said  gates 
open,  and  an  unobstructed  passage  over  said  tracks,  and,  relying 
upon  appellant's  duty  in  that  behalf,  and  believing  the  open  gates 
were  meant  to,  and  did,  indicate  that  no  train  or  engine  was  ap- 
proaching, and  that  it  was  safe  to  pass  over  the  tracks,  he  pro- 
ceeded, with  due  care  and  caution,  upon  the  tracks,  and  thereupon, 
without  regard  to  his  rights,  and  in  violation  of  the  provisions  of 
said  ordinance,  and  without  closing  said  gates,  or  giving  any  warn- 
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ing  or  signal,  appellant  carelessly  and  negligently  ran  an  engine 
upon  and  against  said  Berndt,  knocking  him  down  and  injuring 
him  in  such  manner  as  to  pause  his  death  upon  the  following  day. 

The  statute  of  February  17,  1899  (Acts  1899,  p.  58,  c  41), 
changed  the  rule  of  pleading  and  proof,  with  respect  to  contribu- 
tory negligence,  in  the  class  of  cases  to  which  this  belongs,  and 
imposes  the  burden  of  alleging  and  proving  such  negligence  upon 
defendants.  Appellant's  learned  counsel  insist  that  in  grade  cross- 
ing cases  a  complainant,  notwithstanding  the  statute,  must  aver 
and  prove  freedom  from  contributory  fault,  and  that  this  com- 
plaint is  insufficient  because  no  facts  are  therein  disclosed  to  ex- 
cuse the  decedent  from  the  exercise  of  that  degree  of  care  and 
caution  which  it  is  claimed  the  law  exacts  of  a  traveler  at  a  rail- 
road crossing.  This  contention  is  untenable.  The  argument  is 
founded  on  the  claim  that  the  law  presumes  a  person  injured  at  a 
grade  crossing  to  have  been  guilty  of  contributory  negligence. 
Issues  joined  upon  the  subject  of  negligence  are  to  be  determined 
ordinarily  as  other  facts,  upon  all  the  evidence  and  circumstances 
of  the  particular  case ;  and,  in  considering  the  sufficiency  of  both 
pleadings  and  proof,  it  is  only  where,  upon  a  given  state  of  facts, 
reasonably  fair  minds  cannot  honestly  differ  in  their  conclusions 
that  the  question  will  be  determined  as  a  matter  of  law.  Pitts- 
burgh, etc.,  R.  Co.  v.  Seivers,  162  Ind.  234,  246,  67  N.  E.  680,  70 
N.  E.  133;  Stoy  v,  Louisville,  etc.,  R.  Co.,  160  Ind.  144, 153.  66 
N.  E.  615 ;  Malott  v,  Hawkins,  159  Ind.  127,  135,  63  N.  E.  308; 
Young  t;.  Citizens,  etc.,  R.  Co.,  148  Ind.  54,  63,  47N.  E.  142; 
Shoner  v,  Pennsylvania  Co.,  130  Ind.  170,  177.  28  N.  E.  616, 29 
N.  E.  775 ;  Mann  v.  Belt  R.  Co.,  128  Ind.  138,  26  N.  E.  819;  Balti- 
more, etc.,  R.  Co.  V.  Walbom,  127  Ind.  142,  26  N.  E.  207;  Rogers 
V.  Leyden,  127  Ind.  50,  26  N.  E.  210. 

The  rights  of  the  railroad  company  and  the  public  to  the  use  of 
highway  crossings  are  equal,  except  that  the  company  is  entitled 
to  precedence  in  passing,  upon  giving  due  notice  of  its  desire  and 
purpose  so  to  do.  A  casualty  resulting  in  the  personal  injury  or 
death  of  a  traveler  from  contact  with  cars,  at  such  place  is  neces- 
sarily occasioned  by  the  concurrent  acts  of  two  parties,  and,  in 
actions  therefor,  by  their  pleadings  each  in  terms  or  legal  effect 
charges  the  other  with  negligence  contributing  to  the  result.  In 
such  actions  neither  party  has  a  prima  facie  cause  of  action  or  de- 
fense, unless  it  be  charged  or  shown  that  the  proximate  cause  of 
the  injury  was  the  violation  of  a  statute  or  municipal  ordinance, 
and  otherwise  the  court  cannot  indulge  a  presumption  of  law  that 
the  implicated  act  or  omission  of  either  party  was  prudent  and 
cautious,  or  negligent  and  wrongful,  but  the  inference  of  negli- 
gence or  its  absence  is  an  ultimate  fact,  to  be  determined  by  the 
trial  court  or  jury.  City  of  Indianapolis  v.  Keeley,  167  Ind.  516, 
527,  79  N.  E.  499,  and  cases  cited ;  Southern  Ind.  R.  Co.  v.  Pey- 
ton, 157  Ind.  690,  694,  61  N.  E.  722.    Contributory  negligence, 
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when  apparent  either  from  the  pleadings  or  proof,  will  bar  a 
recovery,  but  since  the  act  of  February  17,  1899,  supra,  it  is 
wholly  a  matter  of  defense,  and  a  complainant  is  not  required 
to  allege  his  own  freedom  from  fault,  but  a  complaint  will  be 
good  in  that  respect,  unless  the  fact  of  contributory  negligence 
affirmatively  appears  on  the  face  of  the  pleading.  It  is  not  con- 
tended that  any  facts  are  disclosed  upon  the  face  of  appellee's 
complaint  to  warrant  an  inference  that  the  decedent  was  remiss 
in  the  exercise  of  vigilance  for  his  safety;  but,  on  the  contrary, 
the  complaint  expressly  avers  that  he  was  proceeding  with  due 
care  and  caution  at  the  time  he  was  struck  and  injured.  The  com- 
plaint was  clearly  sufficient  in  this  regard  to  withstand  appellant's 
demurrer.  Cleveland,  etc.,  R.  Co.  v,  Lynn  (Ind.)  85  N.  E.  999; 
City  of  Indianapolis  v.  Keeley,  supra;  Story  v.  Louisville,  etc.,  R, 
Co.,  160  Ind.  144,  66  N.  E.  615;  Southern  Ind.  R.  Co.  v.  Peyton, 
157  Ind.  690,  61  N.  E.  722. 

Appellant's  counsel  urge,  as  errors  requiring  the  granting  of 
a  new  trial,  that  the  court  gave  certain  erroneous  instructions, 
and  refused  others  properly  requested,  and  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  and  is  contrary  to  law. 

Complaint  is  made  of  instruction  No.  1,  given  at  the  request 
of  appellee,  which  advised  the  jury  that,  if  it  was  the  custom  of 
appellant  to  close  its  gates  at  William  street  crossing  when  an 
engine  or  train  of  cars  approached,  and  decedent  was  familiar 
with  that  custom,  and  when  he  approached  he  found  the  gates 
open,  and  no  warning  was  given  that  it  was  unsafe  to  cross,  he 
had  a  right  to  presume  no  locomotive  or  train  was  approaching, 
and  that  it  was  safe  to  cross  appellant's  tracks.  This  instruction, 
so  far  as  it  goes,  embodies  a  declaration  of  law  approved  by  this 
court,  and  was  not  erroneous.  Pennsylvania  Co  v,  Stegemeier, 
118  Ind.  305,  20  N.  E.  843,  10  Am.  St.  Rep.  136;  Indianapolis, 
etc.,  R.  Co.  z'.  Neubaucher,  16  Ind.  App.  21,  43  N.  E.  576,  44  N. 
E.  669 :  Cleveland,  etc.,  R.  Co.  v,  Schneider,  45  Ohio  St.  678,  17 
N.  E.  i21 ;  Lindeman  v.  New  York  Cent.  &  H.  R.  Co.,  11  N.  Y. 
St.  Rep.  837;  Fitzgerald  v.  Long  Island  R.  Co.,  10  N.  Y.  St. 
Rep.  433;  2  Woods,  Railway  Law,  1328. 

The  third  instruction  was  similiar  in  substance  with  the  addi- 
tional statement  that  in  such  circumstances  the  open  gates  were 
an  affirmative  assurance  that  there  was  no  danger,  upon  which 
the  traveler,  by  exercising  ordinary  care  might  act  without  being 
chargeable  with  negligence.  This  instruction  is  supported  by 
the  authorities,  and  was  not  erroneous.  Nichols  v,  Baltimore, 
etc.,  R.  Co.,  33  Ind.  App.  229,  239,  70  N.  E.  183,  71  N.  E.  170 
Central  Trust  Co.  v,  Wabash,  etc.,  R.  Co.  (C.  C.)  27  Fed.  159 
Delaware  &  H.  Co.  v.  Larnard,  161  Fed.  520,  88  C.  C.  A.  462 
Schulte  t'.  Louisville  &  N.  R.  Co.  (Ky.)  108  S.  W.  941. 

Instruction  No.  5  declared  that  the  burden  of  proving  con- 
tributory negligence  was  upon  appellant,  but  if  decedent's  con- 
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tributory  negligence  affirmatively  appeared  from  the  evidence, 
it  was  immaterial  upon  whom  the  burden  of  proof  rested,  since 
in  that  event  appellee  could  not  recover.  This  instruction  was 
intended  for  appellant's  benefit,  and  is  not  essentially  different 
in  effect  from  instructions  upon  the  subject  of  proving  contrib- 
utory negligence  heretofore  approved.  Pittsburgh,  etc.,  R.  Co. 
V.  Collins,  168  Ind.  467,  80  N.  E.  415;  City  of  Indianapolis  v. 
Keeley,  167  Ind.  516,  79  N.  E.  499;  Town  of  Winamac  z\  Stout, 
165  Ind.  365,  75  N.  E.  158,  651;  M.  S.  Huey  Co.  v.  Johnston, 
164  Ind.  489,  73  N.  E.  996. 

Instructions  numbered  3,  7,  8.  9,  and  10  tendered  by  appellant 
were  refused.  They  were  in  part  covered  by  other  instructions, 
and  to  some  extent  in  conflict  with  proper  instructions  given,  and 
as  to  some  propositions  there  was  no  evidence  making  the  same 
relevant.  It  is  our  conclusion,  without  extended  discussion,  that 
no  error  was  committed  in  the  refusal  to  give  these  instructions. 

Appellant  complains  further  of  the  court's  refusal  to  give  its 
instructions  numbered  12,  13,  14,  17,  18,  and  21.  The  general 
purport  of  these  instructions  was  that  no  recovery  could  be  had 
unless  it  appeared  that  the  deceased  was  free  from  contributory 
negligence.  No.  18  was  typical  of  all,  and,  being  the  briefest  in 
its  terms,  will  be  set  out  in  full.  It  reads  as  follows :  "You  must 
find  from  the  evidence  that,  at  the  time  decedent  received  his 
injury,  decedent  was  in  the  exercise  of  due  care  for  his  safety; 
and,  if  you  find  that  no  facts  have  been  adduced,  either  by  the 
plaintiff  or  the  defendant,  from  which  you  can  reasonably  infer 
what  the  conduct  and  actions  of  the  decedent  were  at  the  time  of 
his  injury,  then  your  verdict  should  be  for  the  defendant."  The 
cases  cited  in  support  of  these  instructions  were  all  decided 
prior  to  the  passage  of  the  act  of  1899,  imposing  upon  defendants 
the  burden  of  proving  contributory  negligence  in  actions  for 
damages  on  account  of  personal  injury  or  death.  What  was  said 
in  considering  the  sufficiency  of  the  complaint  is  applicable  in 
this  connection,  and  it  is  manifest  that  these  instructions  were 
incorrect  and  improper  under  the  law  as  it  now  exists  in  this 
state. 

The  sixth  instruction,  given  by  the  court  of  its  own  motion,  was 
as  follows:  "If  you  find  from  a  preponderance  of  the  evidence, 
either  direct  or  circumstantial,  that  the  deceased  entered  upon 
defendant's  tracks  at  the  William  street  crossing  in  the  city  of 
Evansville  at  a  time  when  the  gates  of  the  defendant  were  open, 
indicating  to  decedent  that  there  was  no  train  or  engine  approach- 
ing said  crossing,  and  there  was  no  watchman  present  to  warn 
the  deceased  of  approaching  danger  from  an  oncoming  train  or 
engine,  and,  after  so  entering  upon  defendant's  tracks,  was  in- 
jured and  killed  by  one  of  defendant's  passing  engines  or  trains 
in  the  view  of  the  case  here  suggested,  the  plaintiff  is  not  bound, 
as  precedent  to  his  right  to  a  verdict  in  his  favor,  to  prove  that 
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the  deceased  on  his  approach  to  defendant's  tracks  stopped, 
looked,  and  listened  for  approaching  trains  or  engines.  Under 
such  circumstances,  in  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  the  deceased  was  free  from  fault  that 
caused  his  injury,  and  that  he  did  stop,  look,  and  listen  before 
entering  upon  the  tracks,  and  that  he  usfed  due  and  proper  care 
to  avoid  injury.  At  crossings  in  a  populous  city,  where  gates 
and  watchmen  are  provided,  pedestrians  have  a  right  to  suppose, 
when  the  gates  are  open,  and  no  warning  to  the  contraiy  given 
by  the  watchman,  that  they  can  proceed  with  safety."  The  in- 
struction is  condemned  especially  on  account  of  the  declaration 
that  in  the  circumstances  stated,  and  "in  the  absence  of  evidence 
to  the  contrary,  the  presumption  is  that  the  decedent  was  free 
from  fault  that  caused  his  injury,"  etc.  This  statement  of  the 
law  was  doubtless  made  upon  the  authority  of  the  Supreme 
Court  of  the  United  States,  but  it  is  not  a  correct  announcement 
of  the  rule  of  law  prevailing  in  this  state.  In  some  jurisdictions, 
including  the  federal  courts,  a  presumption  of  law  that  a  person, 
killed  by  the  negligence  of  another,  prompted  by  the  instincts 
of  self-preservation,  exercised  due  care  for  his  own  safety  is 
indulged,  in  the  absence  of  any  evidence  to  the  contrary.  No 
such  presumption  is  indulged  by  our  courts.  City  of  Indiana- 
polis V.  Keeley,  167  Ind.  516,  79  N.  E.  499;  Evansville  Str.  R. 
Co.  V,  Gentry,  147  Ind.  408,  44  N.  E.  311,  37  L.  R.  A.  378.  62 
Am.  St.  Rep.  421 ;  Toledo,  etc.,  R.  Co.  v.  Brannagan,  75  Ind. 
490,  495.  The  hardship  wrought  in  certain  cases  by  our  rule 
doubtless  prompted,  to  some  extent,  the  enactment  of  the  statute 
of  1899,  which  does  not  create  a  presumption  of  due  care,  but 
makes  contributory  negligence  a  matter  of  defense,  and  there- 
fore, in  the  absence  of  all  evidence  upon  that  subject,  accom- 
plishes substantially  the  same  result.  In  this  case  the  obligation 
or  burden  of  proving  or  developing  proof  of  contributory  negli- 
gence on  the  part  of  the  deceased  was  devolved  upon  appellant; 
and,  if  there  was  no  testimony  upon  that  subject,  and  it  is  un- 
deniable that  such  is  the  state  of  the  evidence,  then  upon  prima 
facie  case  of  negligence  made  against  it  on  account  of  its  viola- 
tion of  the  city  ordinance,  appellee  was  entitled  to  recover.  It 
follows  that  the  erroneous  declaration  of  law,  to  the  effect  that 
the  deceased  under  the  circumstances  stated  was  presumed  to 
have  used  due  care  to  avoid  injury,  was  harmless,  since  appellant 
must  lose,  at  all  events,  in  the  absence  of  any  evidence  to  support 
its  affirmative  defense  of  contributory  negligence.  Our  holding 
is  that  this  instruction,  though  technically  incorrect,  was  harm- 
less in  this  case,  owing  to  the  absence  of  evidence  upon  the  sub- 
ject in  question. 

There  was  evidence  tending  to  prove  the  following  facts: 
That  by  city  ordinance  appellant  was  required  to  maintain  and 
operate  automatic  or  other  safety  gates  at  the  crossing  on  Wil- 
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liam  street  in  such  manner  as  to  afford  persons  using  the  street 
crossing  full  and  complete  protection  against  injury,  to  cause 
such  gates  to  be  operated  by  skillful  operators  from  6  o'clock 
a.  m.  to  9  o'clock  p.  m.  of  each  day,  and  to  keep  the  gates  closed 
during  the  passage  of  an  engine,  car,  or  train  of  cars  over  the 
crossing,  and  to  keep  the  same  open  at  all  other  times.    Gates 
had  been  provided  and  operated,  in  accordance  with  the  pro- 
visions of  the  ordinance,  during  5  or  6  years  next  before  the  hap- 
pening of  this  accident.   The  deceased  was  39  years  of  age,  and 
lived  on  the  north  side  of  William  street,  about  two  blocks  east  of 
the  crossing,  and  about  7:25  p.  m.  on  November  30,  1906,    he 
started  from  his  home  to  go  to  his  place  of  business,  which  was 
west  and  south  of  the  crossing.   He  proceeded  along  the  north  side- 
walk on  William  street,  and  when  he  reached  the  crossing,  a  freight 
train  on  the  first  track  was  just  pulling  past,  going    northwardly. 
The  gates  were  open,  and  when  the  last  car  passed,  he  entered  up- 
on the  crossing,  and  just  about  that  time  appellant's  employees  in 
charge  of  a  switch  engine,  without  warning,  shoved  a  passenger 
coach,  which  had  been  standing  on  the  second  track  just  north 
of  the  crossing,  and  was  concealed  by  the  freight  train,  south- 
wardly upon  and  over  the  crossing.  The  coach  was  dark,  and  had 
no  light  on  the  rear  end  as  it  was  backed  over  the  crossing.    The 
light  on  the  engine  was  concealed  by  the  coach.    The  street  light 
was  175  feet  distant,  and  at  the  time  was  practically  out,  and  the 
crossing  was  dark.     The  gateman  was  not  at  his  post  of  duty, 
but  had  been  assisting  some  ladies  over  another  part  of  the  cross- 
ing.   Berndt  was  struck  by  the  passenger  coach,  and  dragged  18 
or  20  feet  from  the  sidewalk  southwardly,  where  he  was  found, 
between  the  first  and  second  tracks  from  the  east,  fatally  injured 
and   unconscious.      He   remained   unconscious   imtil   his  death, 
which  occurred  on  the  following  day  as  a  result  of  his  injuries. 
The  evidence  was  sufficient  to  sustain  the  verdict.  Cleveland,  etc., 
R.  Co.  V,  Stewart,  161  Ind.  242,  68  N.  E.  170;  Conaty  v.  New 
York,  etc.,  R.  Co.,  164  Mass.  572,  42  N.  E.  103 ;  Palmer  v.  New 
York,  etc.,  R.  Co.,  112  N.  Y.  234,  19  N.  E.  678;  Oldenburg  ct  al. 
V,  New  York,  etc.,  R.  Co.,  124  N.  Y.  414,  26  N.  E.  1021 ;  Kane  v. 
New  York,  etc.,  R.  Co.,  132  N.  Y.  160,  30  N.  E.  256;  Chesapeake 
&  O.  R.  Co.  V.  Vaughn  (Ky.)  97  S.  W.  774;  Louisville  Bridge  Co. 
V,  Morney  (Ky.)  106  S.  W.  870;  Shafer  v.  Lehigh  Valley  R.  Co. 
(N.  J.)  66  Atl.  1072. 

It  follows  that  the  court  did  not  err  in  overruling  appellant's 
motion  for  a  new  trial. 

The  judgment  is  affirmed. 
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(Supreme  Court  of  Arkansas,  Dec.  6,  1909.) 

[123  S.  W.  Rep.  657.] 

Railroads — Crossings — Care  Required  of  Travelers.* — It  is  negli- 
gence for  a  traveler  approaching  a  railroad  crossing  to  fail  to  look 
and  listen  for  the  approach  of  trains,  and  such  failure,  as  a  general 
rule,  defeats  a  recovery  for  injuries  in  a  collision  with  a  train;  and 
only  in  exceptional  cases  may  the  court  submit  to  the  jury  whether 
the  failure  was  excusable. 

Railroads — Crossings — Care  Required  of  Travelers.! — The  rule  that 
it  is  negligence  for  a  traveler  approaching  a  railroad  crossing  to  fail 
to  look  and  listen  for  the  approach  of  trains  applies  to  adults  and  to 
minors  having  the  full  measure  of  discretion  attributed  to  adults, 
"but  does  not  apply  to  those  minors  who  have  not  the  capacity  to 
appreciate  the  dangers  or  the  discretion  to  guard  against  them. 

Negligence — Care  Required  of  Infants.f — The  standard  for  judging 
the  conduct  of  an  infant  is  only  that  of  one  of  his  age,  intelligence, 
and   discretion. 

Railroads — Collisions — Contributory  Negligence. — The  failure  of  a 
boy  16  years  old  and  of  inferior  intelligence  and  lacking  in  good 
understanding  to  look  and  listen  for  trains  before  driving  on  a 
railroad  crossing  is  not  proof  of  his  guilt  of  contributory  negligence 
as  a  matter  of  law,  but  the  question  is  for  the  jury,  determined  by 
adopting  the  standard  that  he  was  required  to  exercise  only  the  degree 
of  care  commensurate  with  his  age,  intelligence,  capability,  and  the 
surrounding  circumstances. 

Railroads  —  Crossings  —  Accidents  —  Evidence.^ — ^That  a  boy  of  16 
years  of  inferior  capacity  for  one  of  his  age  was  struck  by  a  train 
while  on  a  railroad  crossing  was  prima  facie  proof  of  the  negligence 
of  the  railroad  company,  and  cast  on  it  the  burden  of  proving  that 
the  accident  was  not  caused  by  its  fault. 

Railroads  —  Accidents  at  Crossings'  —  Evidence  —  Instructions.!  — 
Where,  in  an  action  for  injuries  to  a  boy  16  years  old  struck  by  a 

*See  fourth  foot-note  of  Louisiana  &  A.  Ry.  Co.  v.  Ratcliffe  (Ark.), 
33  R,  R.  R.  255,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  255. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  to  be  exercised  by  a  minor  for  his  own  protection,  see 
last  foot-note  of  Texas  &  P.  Ry.  Co.  v.  Crump  (Tex.),  32  R.  R.  R. 
687,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  687. 

JFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  those  in  charge  of  the  train 
or  car  arises  from  the  fact  that  a  person  is  injured  at  a  railroad 
crossing,  see  last  paragraph  of  last  foot-note  of  Wright  v.  Boston  & 
M.  R.  R.  (N.  H.),  26  R.  R.  R.  110,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  110. 

•§See  last  foot-note  of  Holland  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
33  R.  R.  R.  264,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  264;  last  paragraph  of 
foot-note  of  Illinois  Cent.  R.  Co.  v.  Armstrong  (Miss.),  31  R.  R.  R. 
199,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  199. 
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train  at  a  crossing,  the  evidence  showed  that  the  boy  was  of  inferior 
intelligence  and  lacked  good  understanding;  that  he  drove  on  the 
crossing  without  looking  and  listening;  that  the  train  gave  a  Ion; 
whistle  about  a  quarter  of  a  mile  distant,  but  gave  no  signal  there- 
after until  the  train  struck  the  wagon;  that  the  fireman  saw  the 
traveler  for  some  distance  as  the  train  approached  him  from  the 
rear,  and  saw  that  the  traveler  drove  on  the  track  when  the  train 
was  about  100  feet  from  the  crossing,  etc. — the  court  should  have 
charged  that  the  railroad  company  should  have  given  a  signal  within 
80  rods  of  the  public  crossing,  and  have  kept  the  whistle  blowing  or 
the  bell  sounding  until  the  crossing  was  passed,  and  should  have  kept 
a  lookout  for  persons  on  the  track,  and  that  a  failure  so  to  do  was 
negligence,  authorizing  a  recovery,  provided  the  traveler  was  not 
guilty  of  contributory  negligence. 

Railroads — Accidents  at  Crossings — Duty  of  Trainmen.]] — An  engi- 
neer approaching  a  crossing  may  assume  that  a  traveler  will  stop 
before  driving  on  the  track  in  front  of  a  moving  train,  and  he  may 
proceed  with  the  train  until  he  discovers  that  the  traveler  is  not  go- 
ing to  stop;  and  the  railroad  is  not  liable  for  injuries  to  the  traveler 
struck  by  the  train  where  it  was  too  late  to  avoid  the  collision,  pro- 
vided the  engineer,  after  the  discovery  of  the  peril,  exercised  due 
care  in  using  the  means  within  his  power  to  avoid  the  accident. 

Railroads — Collisions — Negligence — Question  for  Jury. — In  an  ac- 
tion for  injuries  to  a  traveler  struck  by  a  train  at  a  crossing,  the 
negligence  of  the  railroad  company  in  failing  to  ring  the  bell  or  blow 
the  whistle  before  and  after  discovering  the  peril  held  under  the  evi- 
dence for  the  jury. 

Railroads — Accidents  at  Crossings — Negligence — Contributory  Neg- 
ligence.^f — A  railroad  company  discovering  the  peril  of  a  traveler  on 
a  crossing  resulting  from  his  negligence  in  driving  on  the  crossing 
without  listening  and  locking  for  approaching  trains  must  use  ordi- 
nary care  to  avoid  injuring  him,  and,  where  it  fails  to  do  so,  it  is  lia- 
ble for  the  injuries  received. 

Appeal  from  Circuit  Court,  Nevada  County;  J.  M.  Carter,. 
Judge. 

Action  by  Phil  Garrison,  a  minor,  by  his  next  friend,  against 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company. 
From  a  judgnient  for  defendant,  plaintiff  appeals.  Reversed  and 
remanded. 


For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
maintain  lookouts  on  trains  approaching  crossings,  see  fourth  foot- 
note of  Louisiana  &  A.  Ry.  Co.  v.  Ratcliffe  (Ark.),  33  R.  R.  R-  255^ 
56  Am.  &  Eng.  R.  Cas.,  N.  S.,  255;  Louisiana  &  A.  R.  Co.  z\  Gilmorc's 
Adm'r  (Ky.),  33  R.  R.  R.  254,  56  Am.  &  Eng.  R.  Cas..  N.  S.,  254. 

II See  foot-note  of  Boulden  v,  Louisville  &  N.  R.  Co.  (Ky.).  32  R. 
R.  R.  99,  55  Am.  &  Eng.  R.  Cas.,  N.  S..  99. 

IfSee  third  foot-note  of  Louisiana  &  A.  Ry.  Co.  v.  Ratcliffe  (Ark.), 
33  R.  R.  R.  255,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  255. 
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This  was  an  action  instituted  by  the  plaintiff  below,  Phil  Gar- 
rison, by  his  next  friend,  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company  for  the  recovery  of  damages  on  ac- 
count of  personal  injuries  sustained  by  being  struck  by  a  train 
of  defendant  while  attempting  to  drive  a  wagon  across  its  track 
at  a  public  crossing  in  the  city  of  Prescott,  Ark.  In  his  complaint 
he  alleged  that,  while  he  was  thus  attempting  to  cross  the  track 
at  the  public  crossing,  "the  train  came  ghding  along  noiselessly 
and  without  warning  or  blowing  its  whistle,  or  ringing  its  bell, 
and  through  the  negligence,  willfulness,  and  wantonness  of  those 
in  charge  of  the  train  struck  the  wagon  and  threw  the  plaintiff 
on  the  ground,  bruising  and  wounding  him  on  the  head,  face,  side, 
and  back,  and  knocking  him  senseless  and  unconscious."  The  de- 
fendant denied  all  acts  of  negligence  on  its  part ;  and  alleged  that, 
if  the  plaintiff  was  injured,  it  was  on  account  of  his  own  acts 
of  contributory  negligence. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  prove  that 
on  the  morning  of  October  23,  1908,  he  was  driving  along  a  street 
that  runs  parallel  with  the  railroad  track  and  about  60  feet  dis- 
tant therefrom.  He  was  in  a  wagon  going  south  and  in  the 
direction  of  the  depot,  and  he  was  attracted  towards  and  in- 
tently looking  at  a  large  crowd  of  people  who  were  congregated 
at  the  depot.  While  he  was  thus  driving  along  this  street,  the 
defendant's  train  approached  from  the  north  and  at  his  back, 
and  for  a  considerable  distance  the  fireman  on  the  train  saw 
him  thus  driving  along  the  street.  When  the  plaintiff  got  to 
the  street  that  crossed  over  the  track,  he  turned  into  that  street, 
and  then  drove  over  a  side  track  and  on  to  the  main  track,  and 
the  train  struck  the  rear  end  of  the  wagon,  knocking  the  plain- 
tiff out  of  the  wagon  and  onto  the  ground.  At  the  time  the 
plaintiff  approached  the  crossing  and  was  attempting  to  go  over 
it,  he  did  not  slacken  his  progress,  and  did  not  look  or  seemingly 
listen  for  a  train.  He  did  not  see  the  train,  but  was  seemingly 
entirely  oblivious  of  it,  and  was  intently  looking  towards  the 
large  crowd  of  people  at  the  depot,  which  was  about  350  feet 
from  the  crossing.  The  train  had  given  one  long  whistle  for 
the  station  about  one  quarter  of  a  mile  distant ;  and  the  testimony 
on  the  part  of  the  plaintiff  tended  to  prove  that  no  bell  was  rung 
and  no  whistle  blown  from  that  point  until  just  at  the  time  the 
train  struck  the  wagon,  when  two  or  three  blasts  of  the  whistle 
were  blown.  The  fireman  saw  the  plaintiff  for  some  distance 
as  the  train  approached  him  from  the  rear,  and  when  he  turned 
and  attempted  to  cross  the  track.  When  the  fireman  saw  the 
plaintiff  drive  on  the  track  and  thus  realized  his  perilous  posi- 
tion, the  train  was  about  100  feet  from  the  crossing,  and  he  at 
once  notified  the  engineer.  The  engineer  applied  the  brakes 
and  made  every  effort  to  stop  the  train,  but  could  not  do  so  in 
time  to  avoid  the  collision  on  account  of  the  speed  of  the  train. 
34  R  R  R— 35 
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But  the  bell  was  not  rung  and  the  whistle  was  not  blown,  and  no 
danger  signal  was  given.  The  plaintiff  was  a  minor,  and  the 
testimony  tended  to  prove  that  he  was  about  16  years  old  and 
of  little  intelligence;  and,  as  one  witness  expressed  it,  he  was 
not  bright. 

The  plaintiff  requested  the  court  to  give  the  following  instruc- 
tions, but  the  court  refused  to  give  any  of  them : 

"(1)  You  are  instructed  that  if  you  find  from  the  evidence 
that  the  plaintiff,  Phil  Garrison,  while  crossing  the  track  of  the 
defendant's  railroad  was  struck  by  its  engine  and  injured,  this 
is  prima  facie  negligence  on  the  part  of  the  defendant,  and  is 
sufficient  to  cast  upon  it  the  burden  of  proving  that  the  injury 
was  not  caused  by  its  fault. 

"(2)  You  are  further  instructed  that  it  is  the  duty  of  a  rail- 
road company  to  sound  the  whistle  or  ring  the  bell  within  at 
least  80  rods  of  a  public  crossing,  and  to  keep  the  whistle  sound- 
ing or  the  bell  ringing  until  the  crossing  is  passed,  or  the  train 
stops,  and  a  failure  to  do  so  is  negligence. 

"(3)  You  are  instructed  that  it  is  the  duty  of  a  railroad  com- 
pany operating  its  trains  in  this  state  to  keep  a  lookout  for  per- 
sons on  its  track,  and,  if  it  fail  to  do  this  and  an  injury  occurs 
to  persons  on  its  track  caused  by  such  failure,  then  the  railroad 
company  is  guilty  of  negligence. 

"(4)  Contributory  negligence  is  a  defense,  and  must  be  proved 
by  a  preponderance  of  the  evidence  by  the  party  asserting  it.  And 
in  this  case  you  are  told  that  while  it  was  the  duty  of  the  defend- 
ant to  keep  a  lookout  for  persons  on  its  track,  and  that  if  it  failed 
to  do  this,  and  the  injury  occurred  on  account  of  such  failure,  it 
is  guilty  of  negligence,  and  you  should  find  for  the  plaintiff,  un- 
less you  further  find  that  the  plaintiff  was  guilty  of  contributor)' 
negligence  in  going  on  the  track ;  but  you  are  further  told  that 
contributory  negligence  is  the  want  of  such  ordinary  care  as  per- 
sons of  ordinary  prudence  would  use  under  the  existing  circum- 
stances, and  in  consideration  of  this  question  you  are  instructed 
that  the  law  only  required  the  exercise  of  a  degree  of  care 
commensurate  with  the  plaintiff's  age,  intelligence,  capability,  and 
all  the  surrounding  circumstances  of  the  case." 

At  the  request  of  the  plaintiff,  the  court  gave  the  following  in- 
struction: "(5)  You  are  instructed  that,  notwithstanding  you 
may  find  that  the  plaintiff  was  guilty  of  contributory  negligence 
in  getting  on  the  railroad  track  in  front  of  the  approaching  tram, 
yet,  if  you  find  from  the  evidence  that  the  engineer  or  fireman  on 
the  engine  saw  the  plaintiff  and  his  perilous  condition  in  time  to 
have  avoided  injuring  him,  and  they  failed  to  use  all  the  means  m 
their  power  to  avoid  the  injury,  you  will  find  for  the  plaintiff." 

At  the  request  of  the  defendant,  the  court  gave  the  foUowng 
instructions : 

'*(7)    The  jury  are   instructed  that  defendant's  employees  m 
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charge  of  the  engine  that  struck  plaintiff  had  the  right  to  assume 
that  the  plaintiff  was  rational  and  that  he  would  exercise  reason- 
able care  and  caution  to  keep  himself «<.  out  of  danger ;  and  if  the 
jury  believe  from  the  evidence  that,  when  the  employees  in  charge 
of  the  engine  first  came  in  sight  of  plaintiff,  he  was  so  far  re- 
moved from  the  track  as  to  be  free  from  danger  of  collision,  then 
they  had  a  right  to  assume  that  he  would  remain  at  such  safe  dis- 
tance, and  that  he  would  stop  before  going  upon  the  track  in  front 
of  the  moving  engine. 

"(8)  If  the  jury  believe  from  the  evidence  that  the  defendant's 
cars  were  being  hauled  by  a  locomotive  engine  upon  its  tracks, 
and  that  plaintiff  was  seated  in  a  wagon  drawn  by  mules  upon 
the  public  crossing  or  highway,  and  that  both  were  approaching 
such  highway  where  it  crossed  the  defendant's  railway  under  cir- 
cumstances indicating  that  a  collision  between  them  would  likely 
occur,  if  they  both  proceeded  without  stopping,  the  engineer  in 
charge  of  the  train  had  a  right  to  presume  that  the  plaintiff  would 
stop  before  he  drove  upon  the  track  in  front  of  the  moving  engine, 
and  the  engineer  had  the  right  to  proceed  with  his  engine  and 
train  until  he  discovered  that  the  plaintiff  was  not  going  to  stop 
when  it  was  too  late  to  stop  the  train,  if  you  find  it  was  too  late, 
to  avoid  the  collision,  and  for  that  reason  plaintiff  was  struck  by 
the  engine  and  injured,  the  defendant  would  not  beiiable,  and  you 
should  find  for  the  defendant. 

Upon  its  own  motion  the  court  gave  the  following  instruction 
to  the  jury:  "(9)  Gentlemen  of  the  jury,  under  the  undisputed 
evidence  in  this  case,  the  plaintiff  is  guilty  of  contributory  negli- 
gence that  bars  his  recovery,  provided  the  agents  of  the  defendant 
in  charge  of  its  engine  did  not  discover  his  perilous  position  in 
time  to  have  avoided  it,  and  as  to  whether  they  did  discover  his 
perilous  position  in  time  to  have  avoided  the  injury  is  a  question 
for  you  to  decide,  and  the  burden  is  on  the  plaintiff  in  this  case  to 
show  by  a  greater  weight  of  evidence  that  either  the  engineer  or 
the  fireman  did  discover  his  perilous  position." 

In  his  closing  argument  to  the  jury,  the  counsel  for  the  plaintiff 
said:  "Gentlemen  of  the  jury,  the  great  weight  of  the  evidence 
in  this  case  shows  that  the  plaintiff  was  looking  toward  the  depot ; 
that  he  did  not  see  the  approaching  train ;  that  the  bell  was  not 
ringing  or  the  whistle  blowing ;  that  the  men  in  charge  of  the 
train,  or  at  least  one  of  them,  the  fireman,  saw  the  plaintiff  was 
driving  on  the  track  when  the  train  was  between  forty  feet  and 
seventy-five  feet  from  tfie  crossing;  that  the  train  was  gliding  al- 
most noiselessly  in,  and,  if  the  engineer  or  fireman  had  sounded 
the  whistle  or  rung  the  bell  as  the  law  required  them  to  do,  the 
plaintiff  could  have  heard  the  sound,  and  would  have  been  warned 
of  the  approaching  danger  and  could  have  escaped  the  injury. 
When  the  fireman  saw  him  going  on  the  track,  it  was  his  duty  to 
not  only  use  all  of  the  means  in  his  power  to  stop  the  train,  but  it 
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was  also  his  duty  to  ring  the  bell  and  sound  the  whistle  or  warn 
him  of  the  peril  so  that  the  plaintiff  might  escape."  To  this  argu 
ment  the  defendant  objected,  and  the  court  sustained  the  objec- 
tions of  the  defendant,  and  said :  "Gentlemen  of  the  jury,  the 
ringing  of  the  bell  and  the  sounding  of  the  whistle  are  not  in  this 
case,  and  you  will  pay  no  attention  to  any  argument  about  the 
blowing  of  a  whistle  or  ringing  of  a  bell." 

The  jury  returned  a  verdict  in  favor  of  the  defendant,  and, 
from  the  judgment  entered  thereon,  the  plaintiff  prosecutes  this 
appeal. 

J.  O.  A.  Bush,  for  appellant. 

Kinsworthy  &  Rhoton  and  Jas.  H.  Stevenson,  for  appellee. 

Frauenthal,  J.  (after  stating  the  facts  as  above).  The  plain- 
tiff was  injured  while  attempting  to  cross  the  railroad  track  of  the 
defendant  at  a  public  crossing.  The  care  and  diligence  that  is  re- 
quired of  the  ordinary  traveler  upon  the  highway  at  the  intersec- 
tion of  a  railway  is  well  settled  in  this  state.  It  has  been 
repeatedly  held  by  this  court  that  it  is  negligence  for  one  who  ap- 
proaches a  railroad  crossing  to  fail  to  look  and  listen  for  the  ap- 
proach of  trains,  and  only  in  exceptional  cases  is  it  proper  to 
submit  to  the  jury  the  question  as  to  whether  the  failifre  to  exer- 
cise such  care  is  excusable.  The  general  rule  of  law  is  that  the 
failure  to  exercise  that  care  and  diligence  is  such  negligence  as 
will  defeat  a  recovery  for  any  injury  that  is  the  consequent  result 
thereof.  Railway  Co.  v.  Cullen,  54  Ark.  431,  16  S.  W.  169;  L  R. 
&  F.  S.  R.  Co.  V.  Blewitt,  65  Ark.  235,  45  S.  W.  54«;  St.  L.  &  S. 
F.  R.  Co.  V.  Crabtree,  69  Ark.  135,  62  S.  W.  64;  St.  L.,  I.  M.  & 
S.  R.  Co.  V.  Hitt,  76  Ark.  225,  88  S.  W.  911 ;  Tiffin  v,  St.  L,  I. 
M.  &  S.  R.  Co.,  78  Ark.  55,  93  S.  W.  564;  Scott  v.  St.  L..I.M.& 
&  S.  R.  Co.,  79  Ark.  138,  95  S.  W.  490,  116  Am.  St.  Rep.  67. 
But  this  rule  of  law  is  applicable  to  adults  and  to  those  minors 
who  have  the  full  measure  of  discretion  attributed  to  adults.  It 
is  not  a  rule  that  is  applicable  to  all  minors,  and  is  not  applicable 
to  those  minors  who  have  not  the  capacity  or  intelligence  to  appre- 
ciate the  dangers,  or  the  discretion  to  guard  against  them.  The 
standard  for  judging  the  conduct  of  a  minor  is  not  the  care  and 
prudence  that  would  be  exercised  by  an  adult,  but  only  that  of 
one  of  his  age,  intelligence,  and  discretion ;  and  it  cannot  be  said 
as  a  matter  of  law  that  a  minor  is  guilty  of  contributory  negli- 
gence under  circumstances  that  would  declare  an  adult  to  be  guilty 
of  such  negligence.  In  the  case  of  Wash!  &  Georgetown  R.  Co. 
V.  Gladman,  82  U.  S.  401,  21  L.  Ed.  114,  it  is  said  that  the  rule  of 
law  in  regard  to  negligence  of  an  adult  and  the  rule  in  regard  to 
that  of  an  infant  is  quite  different.  The  adult  must  give  that  care 
and  attention  for  his  own  protection  that  is  ordinarily  exercised 
by  persons  of  intelligence  and  discretion.  Of  an  infant  less  dis- 
cretion is  required,  and  the  degree  depends  upon  his  age  and 
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knowledge.  "The  caution  required  is  according  to  the  maturity 
and  capacity  of  the  child,  and  this  is  to  be  determined  in  each  case 
by  the  circumstances  of  that  case." 

The  Supreme  Court  of  Georgia  has  well  said :  "But,  conceding 
that  average  may  serve  as  a  standard  in  adults,  it  will  not  follow 
that  a  like  standard  should  have  recognition  as  to  children.  Could 
we  assume  an  ideal  constant  as  to  the  former,  who  that  knows 
how  precocious  are  some  children  and  how  backward  are  others 
would  carry  the  assumption  down  to  childhood  and  apply  it  to 
children  ?  Capacity  is  the  main  thing.  Age  is  of  no  significance 
except  as  a  mark  or  sign  of  capacity.  The  study  of  these  and 
other  like  cases  will  lead  to  two  conclusions :  First,  that  no  court 
can  hold  that  childhood  and  manhood  are  bound  to  observe  the 
same  degree  of  diligence ;  secondly,  that,  while  the  same  ordinary 
care  is  frequently  applied  to  the  diligence  exacted  by  law  of  a 
child,  there  is  little  propriety  in  so  doing.  Due  care  is  always  the 
better  and  more  accurate  description.  Due* care  on  the  part  of  the 
boy  might  fall  far  short  of  that  of  a  prudent  man."  Western  & 
Atlantic  Ry.  Co.  v.  Young,  81  Ga.  397,  7  S.  E.  912,  12  Am.  St. 
Rep.  320.  In  the  case  of  St.  L.,  I.  M.  &  S.  R.  Co.  v.  Sparks,  81 
Ark.  187,  99  S.  W.  73,  this  court  has  said :  "It  has  been  fre- 
quently held  that  a  child  is  not  required  to  exercise  the  same  capac- 
ity for  self-preservation  and  the  same  prudence  that  an  adult 
should  exercise  under  like  circumstances."  In  determining  the 
question  of  contributory  negligence,  the  age  and  intelligence  of 
the  person  charged  therewith  must  be  considered.  A  minor 
should  be  only  held  to  exercise  that  care  which  one  of  his  age,  in- 
telligence, and  ordinary  prudence  would  exercise  under  the  cir- 
cumstances. In  the  case  of  a  minor,  therefore,  it  becomes  a 
question  of  fact  for  the  jury  to  determine,  after  taking  into  con- 
sideration his  age,  intelligence,  and  capacity,  whether  or  not  under 
the  circumstances  of  the  case  he  was  guilty  of  contributory  negli- 
gence ;  and  it  cannot  be  said  as  a  matter  of  law  that  the  minor  of 
tender  years  or  of  inferior  intelligence  or  discretion  is  guilty  of 
contributory  negligence.  St.  L.  S.  W.  R.  Co.  v,  Bolton,  36  Tex. 
Civ.  App.  87,  81  S.  W.  123 ;  Robinson  v.  Metropolitan  St.  Ry. 
Co.,  91  App.  Div.  158,  86  N.  Y.  Supp.  443;  Byrne  v.  Railroad,  83 
N.  Y.  260;  Dowd  v.  Chicapee,  116  Mass.  93;  3  Elliott  on  Rail- 
roads, §  1172. 

The  plaintiff  in  this  case  was  a  boy  16  years  old,  and  was  of 
inferior  intelligence.  The  testimony  tended  to  show  that  he  was 
not  bright,  and  did  not  have  good  understanding.  What  would 
be  ordinary  care  for  such  a  boy  to  exercise  might  be  culpable 
negligence  in  an  adult.  Under  the  circumstances  of  this  case,  it 
cannot,  therefore,  be  said  as  a  matter  of  law  that  he  was  guilty 
of  contributory  negligence.  The  court  therefore  erred  in  giving 
the  instruction  of  its  own  motion  declaring  the  plaintiff  guilty  of 
contributory  negligence,  and  in  refusing  to  give  said  instructions 
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Nos.  1,  2,  3,  and  4,  requested  by  the  plaintiff.  And  instruction 
No.  8,  given  at  the  request  of  the  defendant,  should  have  been 
modified  by  adding  thereto  the  following :  "Provided  the  engi- 
neer after  the  discovery  of  the  perilous  position  of  the  plaintiff 
exercised  due  and  ordinary  care  in  using  all  the  means  within  his 
power  to  avoid  the  injury." 

We  are  also  of  the  opinion  that  the  court  erred  in  instructing 
the  jury  that  "the  ringing  of  the  bell  and  the  sounding  of  the 
whistle  are  not  in  this  case,  and  you  will  pay  no  attention  to  any 
argument  about  the  blowing  of  the  whistle  or  the  ringing  of  the 
bell."  Under  the  ruling  which  we  have  made  above,  the  question 
of  contributory  negligence  on  the  part  of  plaintiff  was  under  the 
circumstances  of  this  case  a  question  of  fact  for  the  jury  to  deter- 
mine. And  therefore  it  became  also  a  question  of  fact  for  the 
jury  to  determine  as  to  whether  or  not  the  defendant  was  guilty 
of  any  negligence  by  failing  to  ring  the  bell  or  blow  the  whistle 
before  the  actual  perilous  position  of  the  plaintiff  was  discovered. 
But  in  addition  to  this,  after  the  perilous  position  of  the  plaintiff 
upon  the  track  was  discovered  by  the  defendant,  it  then  became  a 
question  of  fact  for  the  jury  to  determine  as  to  whether  or  not  the 
failure  to  give  warning  signals  was  an  act  of  negligence  on  the 
part  of  the  defendant. 

If  the  plaintiff  was  guilty  of  negligence  in  the  manner  in  which 
he  approached  and  went,  on  the  track,  still  the  defendant  was 
bound  to  use  ordinary  care  to  avert  the  injury  after  the  peril  by 
plaintiff  was  discovered.  "The  failure  to  use  ordinary  care  to 
avoid  injuring  the  plaintiff  after  his  perilous  situation  has  been 
discovered  renders  immaterial  the  inquiry  as  to  the  contributory 
negligence  of  the  plaintiff  in  exposing  himself  to  injury."  St.  L. 
S.  W.  Ry.  Co.  V.  Thompson,  89  Ark.  496,  117  S.  W.  541.  In  St. 
L.,  I.  M.  &  S.  R.  Co.  V.  Evans,  74  Ark.  407,  86  S.  W.  426,  it  is 
said :  "The  contributory  negligence  of  a  party  is  no  defense 
where  the  direct  cause  of  the  injury  complained  of  is  the  omission 
of  the  defendant  to  use  a  proper  degree  of  care  to  avoid  the  con- 
sequences thereof."  In  that  case  it  is  said :  "Appellant  is  not 
liable  in  this  case  because  its  servants  did  not  stop  the  train,  or 
because  they  ran  the  locomotive  at  an  unusually  high  rate  of 
speed ;  but  is  liable  because  of  the  fact  that  under  those  circum- 
stances, seeing  the  deceased  on  the  track  ahead  of  the  swiftly  ap- 
proaching train  and  giving  no  evidence  that  he  was  aware  of  its 
approach,  they  negligently  failed  to  give  him  any  warnings  of  the 
peril."  In  2  Thompson  on  Negligence,  §  1741,  it  is  said:  "The 
most  obvious  suggestion  of  prudence  and  social  duty  requires  that 
the  engineer  who  is  driving  the  train  shall  give  warning  signsJs 
to  a  trespasser  whom  he  sees  on  the  track  in  front  of  the  train 
with  his  back  to  it  in  sufficient  time  to  enable  him,  after  hearing 
the  signals,  to  quit  the  track  in  safety."  Evans  v.  St.  L.,  I.  M.  & 
S.  R.  Co.,  87  Ark.  628,  1 13  S.  W.  642.    In  the  case  at  bar  the  tes- 
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timony  tended  to  prove  that,  when  the  plaintiff  drove  upon  the 
track  and  his  perilous  situation  was  discovered  by  the  fireman,  the 
train  was  100  feet  distant  from  him.  The  fireman  saw  that  the 
plaintiff's  back  was  towards  the  train,  and  that  he  was  looking 
and  had  been  looking  away  from  the  train,  and  had  not  seen  the 
train,  and  the  plaintiff's  conduct  and  appearance  gave  evidence 
that  he  was  wholly  unaware  of  the  train's  approach.  The  train 
was  then  at  such  a  distance  that  the  plaintiff  might  have  quit  the 
track  in  safety  if  he  had  been  warned  of  the  approach  of  the  train. 
It  then  became  a  question  for  the  jury  to  determine  as  to  whether 
or  not  the  defendant's  servants  were  guilty  of  negligence  in  fail- 
ing to  give  the  warning  signals. 

For  the  errors  above  indicated  the  judgment  is  reversed,  and 
this  cause  is  remanded  for  a  new  trial. 


Lee  v.  Northwestern  R.  Co. 

(Supreme  Court  of  South  Carolina,  Nov.  3,  1909.) 

[66  S.  E.  Rep.  1031.] 

Railroads — Crossing  Accidents — Signals— Burden  of  Proof. — Where 
a  person  is  injured  at  a  railroad  crossing,  and  the  statutory  signals 
are  not  given,  the  burden  is  on  defendant  to  show  that,  notwithstand- 
ing the  lack  of  signals,  plaintiff  knew  of  the  approach  of  the  train, 
and  could  have  avoided  the  injury,  since  the  presumption  is  that 
the  failure  to  give  signals,  which  is  negligence  per  se,  contributed  to 
the  injury. 

Trial — ^Instructions. — A  charge  that  the  burden  of  proof  is  on  the 
defendant,  failing  to  give  statutory  signals  at  a  crossing,  to  show  that 
plaintiff  could  have  avoided  the  injury  notwithstanding  the  failure  is 
not  en  the  weight  of  the  evidence. 

Railroads — Crossing  Accidents — Instructions — Scope  of  Action. — A 
statute  requires  signals  to  be  given  at  crossings,  and  provides  on  a 
failure  to  so  give  them  that  defendant  is  entitled  to  recover,  unless 
he  is  guilty  of  gross  negligence,  willfulness,  or  of  a  violation  of  law. 
In  an  action  for  injuries  at  a  crossing,  which  action  was  of  a  two- 
fold nature,  one  at  common  law  and  the  other  under  statute,  the 
evidence  whether  signals  were  given  being  conflicting,  it  was  charged 
that  it  was  plaintiffs  duty  on  approaching  the  crossing  to  do  all  that 
care  and  prudence  would  dictate,  but  his  action  would  itot  be  defeated 
unless  he  was  guilty  of  gross  negligence  or  willfulness  or  of  a  viola- 
tion of  law.  Held,  that  the  charge  was  erroneous  as  limiting  the 
scope  of  the  action  to  one  under  the  statute. 

Trial — Instructions — ^Assumption  as^to  Signals. — Held,  also,  that  the 
charge  was  erroneous  as  assuming  that  the  statutory  signals  were 
not  given. 


552        Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

I^ee  V,  Northwestern  R.  Co 


Trial — Crossing  Accidents — Instructions — Assumption  as  to  SignalB. 
— In  such  case  a  requested  charge  that,  if  the  plaintiff  could  have 
avoided  the  injury  by  taking  ordinary  care  in  approaching  the  cross- 
ing, he  cannot  recover;  it  was  his  duty  to  use  such  care  in  traveling 
on  ^he  public  highway — was  properly  refused  as  assuming  that  the 
'Statutory  signals  were  given,  for  if  they  were  not,  defendant  would  be 
liable,  unless  plaintiff  was  guilty  of  gross  negligence,  etc. 

Trial — Instructions — Cure  by  Other  Instructions. — In  an  action  for 
injuries  at  a  crossing,  a  charge  that  the  mere  fact  that  plaintiff  may 
have  been  injured  does  not  entitle  him  to  a  verdict;  to  enable  him  to 
recover  he  must  show  that  the  railroad  was  negligent,  and  that  such 
negligence  "contributed  to"  the  injury — was  not  erroneous,  in  that 
the  phrase  should  have  been  "caused,"  as  requested,  where  another 
instruction  charged  that  when  the  law  speaks  of  an  act  of  negligence 
as  contributing  to  the  injury,  it  means  as  a  direct  and  proximate  cause 
thereof,  without  which  the  injury  would  not  have  happened. 

Railroads — Crossing  Accidents. — In  an  action  for  injuries  at  a  cross- 
ing, a  requested  instruction  that,  if  plaintiff  could  have  avoided  the 
injury  by  taking  ordinary  care  in  approaching  the  crossing,  defend- 
ant would  not  be  liable  is  properly  refused  as  faulty  in  failing  to  add 
that  the  want  of  care  on  the  part  of  plaintiff  must  have  contributed 
to  the  injury  as  the  proximate  cause  thereof. 

Trial — Inspection  of  Premises — Negligence  Case. — A  judge  in  a 
negligence  case  has  the  right  under  the  statute  to  send  the  jury  to 
inspect  the  place,  and  may  go  with  them. 

Appeal  and  Error — Presumptions — Motion  for  New  Trial— The  ap- 
pellate court  will  presume  that  the  motion  for  new  trial  on  the  min- 
utes was  heard  only  on  testimony  properly  before  the  court,  unless 
the  contrary  is  shown. 

Appeal  and  Error — Review — Motion  for  New  Trial — Statement  of 
Judge. — Where  the  judge,  in  granting  a  new  trial  on  condition  of  re- 
mission of  part  of  recovery  in  a  negligence  case,  states  in  the  order 
that  he  agrees  with  the  verdict,  and  that  his  confidence  in  plaintiffs 
integrity  is  sorely  shaken  by  the  testimony,  and  that  the  testimony 
of  impartial  witnesses  left  no  doubt  in  his  mind  as  to  the  falsity  of 
plaintiffs  testimony  that  he  was  knocked  senseless,  and  that  the  doc- 
tor's testimony  did  not  satisfactorily  fix  plaintiffs  injury,  it  could  not 
be  contended,  there  being  evidence  of  his  injury  and  its  extent,  that 
there  was  no  basis  for  sustaining  the  verdict  at  all,  and  a  motion  for 
new  trial  should  have  been  granted  unconditionally,  as  the  court  can- 
not review  th«  conclusions  of  the  judge. 

Appeal  and  Eirror — Objections — Complaint. — An  objection  that  a 
complaint  for  injuries  in  a  crossing  accident  was  insufficient  to  bring 
the  action  under  the  statute  comes  too  late  on  appeal,  as  defendants 
remedy  was  by  motion  to  make  more  definite  and  certain. 

Pleading — Crossing  Accidents — Complaint — Signals. — In  an  action 
for  injuries  at  a  crossing,  the  allegations  of  the  complaint,  basing 
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negligence  on  defendant's  failure  to  give  statutory  signals,  states  an 
allegation  of  fact,  since  what  the  statutory  signals  are  is  a  question 
of  law,  which  defendant  is  conclusively  presumed  to  know. 

Appeal  and  Error — Invited  Error — Inconsistent  contentions. — 
Where,  in  an  action  for  injuries  at  a  crossing,  defendant  contends  that 
an  instruction  is  erroneous  as  using  tHe  words  "contributed  to,"  in- 
stead of  "caused,"  and  also  contends  that  the  complaint  is  erroneous 
as  using  the  word  "caused,"  instead  of  the  words  "contributed  to," 
the  contentions  are  inconsistent  and  untenable. 

Trial — Crossing  Accidents — Instructions. — In  an  action  for  injuries 
at  a  crossing,  a  charge  "Now  how  much  .has  the  old  man  been  in- 
jured, if  he  has  been  injured?  If  he  has  been  injured  he  is  entitled 
to  actual  damages" — is  not  erroneous  as  taking  away  from  the  jury 
the  question  of  defendant's  negligence,  and  ignoring  defendant's  plea 
of  contributory  negligence,  and  where  the  jury  had  been  instructed 
several  times  that  it  must  appear  that  defendant  was  negligent,  and 
that  its  negligence  caused  plaintiff's  injury,  and  also  as  to  character 
of  negligence  on  the  part  of  plaintiff  which  would  defeat  a  recovery. 

Appeal  from  Common  Pleas  Circuit  Court  of  Kershaw 
County ;  Geo.  W.  Gage,  Judge. 

Action  by  Stephney  Lee  against  the  Northwestern  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  Court's  charge  was  as  follows : 

"Mr.  Foreman  and  Gentlemen :  The  plaintiff  and  the  defend- 
ant request  me  to  charge  you  these  propositions,  and  they  will  be 
the  greatest  part  of  my  charge.  Where  I  read  them,  they  may  be 
considered  charged;  where  I  have  modified  them,  I  have  written 
the  modification  in  pencil;  and  where  I  have  refused  any,  I  have 
marked  them  refused,  and  shall  not  read  them. 

"  '(1)  If  the  jury  find  that  the  plaintiff  was  injured  at  the  place 
where  the  public  road  crosses  the  tracks  of  the  defendant  com- 
pany, caused  by  the  neglect  to  give  the  signals,  and  such  neglect 
contributed  to  his  injuries,  then  the  defendant  is  Uable  to  him  in 
damages  therefor,  unless  the  jury  further  find  that  the  plaintiff 
was  guilty  of  gross  or  willful  negligence,  or  was  acting  in  viola- 
tion of  law,  and  that  such  gross  or  willful  negligence  on  the  part 
of  the  plaintiff  contributed  to  the  injury  as  a  proximate  cause 
thereof.' 

"  '(2)  If  the  bell  is  not  rung  or  the  whistle  sounded  at  least 
500  yards  from  the  place  where  the  public  highway  crosses  the 
railroad,  and  is  not  kept  ringing  or  whistling  until  the  engine  shall 
have  passed  such  highway,  then  the  failure  to  give  the  signals  in 
this  prescribed  way  is  negligence  in  itself;  and,  if  a  person  is  in- 
jured at  such  crossing;  and  it  appearing  that  such   signals  were 
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not  given,'  and  nothing  else  appearing  in  the  testimony,  *it  is  pre- 
sumed that  the  injury  is  the  result  of  the  failure  to  give  the  statu- 
tory signals/ 

"  '(3)  If  the  prescribed  signals  were  not  given — ^that  is,  if  the 
bell  was  not  rung  or  the  whistle  sounded  500  yards  from  where 
the  railroad  crosses  the  public  highway,  and  was  not  kept  ringing 
or  whistling  continuously  until  the  locomotive  passed  the  crossing 
— and  plaintiff  was  injured  at  such  crossing,  then  the  plaintiff 
would  be  entitled  to  recover  damages,  unless  he  was  guilty  of 
gross  or  willful  negligence,  and  such  gross  or  willful  negligence 
contributed  to  the  injury  as  a  direct  and  proximate  cause  thereof,, 
or  unless  he  was  guilty  of  a  violation  of  the  law.' 

"  '(4)  Where  a  person  is  injured  at  a  point  where  the  railroad 
crosses  a  public  highway,  and  the  statutory  signals  are  not  given^ 
the  burden  is  on  the  defendant  company  to  show  that  the  injured 
person  knew  of  the  approach  of  the  train  in  time  to  have  avoided 
the  collision/ 

"'(5)  A  failure  of  the  servant  of  the  road  in  charge  of  the 
train  to  give  the  statutory  signals  w^hen  approaching  the  crossing 
is  negligence  per  se;  and,  where  a  person  is  injured  at  the  crossing^ 
— nothing  else  appearing  in  the  testimony — 'the  presumption  is 
that  such  neglect  was  the  cause/ 

"  '(6)  The  liability  of  a  raih-oad  company  for  an  injury  at  the 
crossing,  where  it  omitted  to  give  the  statutory  signals,  does  not 
depend  on  whether  or  not  such  omission  was  the  proximate  cause 
of  the  injury,  as,  under  the  statute,  it  is  generally  liable  if  it  con- 
tributed thereto/ 

"  *(7)  When  the  law  speaks  of  an  act  of  negligence  as  contribu- 
ting to  the  injury,  it  means  as  a  direct  and  proximate  cause  thereof > 
without  which  the  injury  would  not  have  occurred/ 

"  '(8)  Where  the  railroad  company  pleads  contributory  negli- 
gence, the  burden  is  on  the  railroad  to  prove  it/ 

"Requests  9,  10,  and  11  are  refused,  because  irrelevant. 

"The  defendant  requests  these  propositions,  and  I  will  make 
the  same  statement :  Where  modified,  the  modification  is  written 
in  pencil ;  and  where  refused,  it  is  so  marked, 

"  '(1)  There  is  no  law  in  this  state' — I  add:  Unless  there  be  a 
town  ordinance  on  the  subject — 'compelling  a  railroad  company 
to  run  at  a  given  rate  of  speed,  or  to  slacken  its  speed  at  a  par- 
ticular place.  It  is  a  common  carrier,  having  its  duty  to  perform 
to  the  public,  and  all  that  is  required  of  it  is  that  its  train  of 
cars  be  run  at  a  rate  of  speed  consistent  with  ordinary  care.  What 
is  ordinary  care  must  be  determined  from  each  particular  case 
that  may  arise.' 

"  '(2)  It  was  the  duty  of  the  plaintiff  in  approaching  the  cross- 
ing to  do  all  that  care  and  prudence  would  dictate  to  avoid  injury, 
and  the  greater  the  danger  the  greater  the  care  that  must  be  used^ 
He  should  use  his  faculties  in  proportion  to  the  danger  impending.' 
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To  which  the  judge  added:  But  his  action  Ts  not  defeated,  un- 
less he  was  guilty  of  gross  negligence  or  willfulness,  or  of  a  viola- 
tion of  law. 

'*  '(3)  The  mere  fact  that  the  plaintiff  may  have  been  injured 
does  not  entitle  him  to  a  verdict  against  the  road ;  to  enable  him 
to  recover  he  must  show,  by  the  greater  weight  of  the  evidence, 
that  the  railroad  was  negligent,  and  that  such  negligence  con- 
tributed to  the  injury.' 

"The  fourth  and  fifth  are  refused. 

"Defendant's  requests  2,  3,  4,  and  5  as  submitted — 2  and  3 
modified  as  shown  in  charge— 4  and  5  refused. 

"  '(2)  It  was  the  duty  of  the  plaintiff  in  approaching  the 
crossing  to  do  all  that  care  and  prudence  would  dictate  to  avoid 
injury,  and  the  greater  the  danger  the  greater  the  care  that  must 
be  used.  He  should  use  his  faculties  in  proportion  to  the  danger 
impending.' 

"  '(3)  The  mere  fact  that  the  plaintiff  may  have  been  injured 
does  not  entitle  him  to  a  verdict  against  the  road;  to  enable  him 
to  recover  he  mus^  show  by  the  greater  weight  of  the  evidence  that 
the  railroad  was  negligent,  and  that  such  negligence  caused  the  in- 

"  '(4)  If  the  plamtiff  could  have  avoided  the  injury  by  taking 
ordinary  care  in  approaching  the  crossing,  he  cannot  recover.  It 
was  his  duty  to  use  such  care  in  traveling  on  the  public  highway.' 

"  '(5)  The  court  is  requested  not  to  submit  the  case  to  the  jury 
as  a  case  to  which  section  2139,  Civ.  Code  1902,  has  any  applica- 
tion, for  the  reason  that  there  are  no  proper  allegations  in  the 
complaint  to  bring  the  case  within  this  section  of  the  statutes; 
the  allegations  being  only  that  there  was  a  failure  to  give  the  sig- 
nals, which  states  no  facts,  but  only  a  legal  conclusion,  and  raises 
no  question  which  may  be  considered  under  the  statute.' 

"The  major  part  of  what  I  will  say  to  you  will  consist  of  two 
short  statutes,  which  I  will  read: 

"Section  2132:  'A  bell  of  at  least  thirty  pounds  weight  and  a 
steam  whistle  shall  be  placed  on  each  locomotive  engine,  and  such 
bell  shall  be  rung,  or  such  whistle  sounded  by  the  engineer  or  fire- 
man at  the  distance  of  at  least  500  yards  from  the  place  where 
the  railroad  crosses  any  public  highway  or  street  or  traveled  place, 
and  be  kept  ringing  or  whistling  until  the  engine  has  crossed  such 
highway  or  street  or  traveled  place;  and  if  such  engine  or  cars 
shall  be  at  a  standstill  within  a  less  distance  than  100  rods  of  such 
crossing,  such  bell  shall  be  rung,  or  such  whistle  sounded,  for  at 
least  thirty  seconds  before  such  engine  shall  be  moved ;  and  shall 
be  kept  ringing  or  sounding  until  such  engine  shall  have  crossed 
such  public  highway,  or  street  or  traveled  place.' 

"Section  2139:  'If  a  person  is  injured  in  his  person  or  property 
by  collision  with  the  engines  or  cars  of  a  railroad  corporation  at 
a  crossing,  and  it  appears  that  the  corporation  neglected  to  give 
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the  signals  required  by  this  chapter,  and  that  such  neglect  con- 
tributed to  the  injury,  the  corporation  shall  be  liable  for  all  dam- 
ages caused  by  the  collision,  or  to  fine,  recoverable  by  indictment, 
as  provided  in  the  preceding  section,  unless  it  is  shown  that,  in 
addition  to  a  mere  want  of  ordinary  care,  the  person  injured  or 
the  person  having  charge  of  his  person  or  property,  was,  at  the 
time  of  the  collision,  guilty  of  gross  or  willful  negligence,  or  was 
acting,  in  violation  of  the  law ;  and  that  such  gross  or  w^illful  neg- 
ligence or  unlawful  act  contributed  to  the  injury.' 

"Now,  these  two  sections  are  plain  enough  to  understand  with- 
out expounding  them,  and  I  am  going  to  leave  this  case  with  you, 
with  one  further  statement.  The  plaintiff  puts  his  hand  upon 
four  acts,  which  he  charges  against  the  railroad,  points  them  out 
like  a  horse  dealer  would  point  out  mules  in  his  stable.  He  says: 
First,  that  they  are  guilty  of  negligence  in  backing  its  train  at  a 
rapid,  reckless  rate  of  speed ;  that  it  was  guilty  of  negligence  in 
backing  its  car  through  a  deep  cut  overgrown  with  bushes;  the 
third  is  of  like  import ;  and  in  failing  to  give  the  signals  prescribed 
by  the  statute. 

"Now,  you  must  determine  how  fast  that  car  was  backing;  you 
must  determine  how  deep  that  cut  was;  you  must  determme 
whether  or  not  these  were  bushes  on  the  cut,  and  whether  or  not 
it  was  an  act  of  carelessness  in  the  railroad  to  allow  those  bushes 
out  there  at  or  near  the  crossing,  if  they  were,  so  as  to  obstruct 
the  view. 

"Negligence  is  defined  to  be  the  lack  of  ordinary  care.  It 
ought  not  to  be  necessary  to  define  it  at  all.  Negligence  is  care- 
lessness, and  carelessness  is  negligence.  Now,  was  the  railroad 
company  guilty  of  running  its  cars  rapidly  ?  I  charge  you,  and  I 
have  already  charged  you,  that  there  is  no  law  requiring  a  rail- 
road company  to  run  its  car  fast  or  slow  upon  its  track  at  this 
place. 

"Was  the  track  obscured?  I  charge  you  that  was  a  public  cross- 
ing. If  there  was  a  highway  there,  if  the  railroad  crossed  a 
highway,  then  the  place  where  they  crossed  was  public,  and  the 
public  have  the  right  to  go  by  there.  It  is  a  place  where  each  side 
had  the  common  use  of,  and  each  must  use  it  with  reference  to 
the  rights  of  the  other.  Now,  was  that  crossing  obscured  by  a 
high  bank,  or  bushes  on  the  bank,  so  as  to  make  it  a  perilous 
place  for  the  public  to  go  and  come?  Did  the  railroad  company 
know  that,  and  ought  it  to  have  known  it,  aind  was  its  failure  to 
remove  the  bushes,  if  bushes  were  there,  or  to  cut  down  the  bank, 
if  bank  was  there,  an  act  of  carelessness,  and  did  that  contribute 
to  the  injury  of  this  old  man?  Those  are  questions  for  the  jun'. 
In  other  words,  if  the  railroad  is  liable  at  all,  it  is  liable  because 
it  failed  to  do  something  that  the  law  put  on  it  to  do,  and  whether 
it  failed  to  do  that  depends  upon  your  view  of  the  testimony. 

"If  you  acquit  the  railroad  of  negligence,  that  ends  the  cast. 
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If  you  convict  them  of  negligence;  that  it  failed  to  do  what  it 
ought  to  have  done,  the  question  is:  Has  the  old  man  defeated 
his  cause  of  action  by  what  he  did?  The  statute  says  if  he  was 
guilty  of  gross  negligence  in  what  he  did  he  loses  his  action.  Gross 
negligence  means  what  those  words  imply.  You  heard  the  testi- 
mony; how  the  old  man  was  going  along.  Was  his  conduct 
grossly  negligent?  If  so  it  defeats  his  action,  and  the  law  leaves 
them  both  where  it  finds  them.  Whether  grossly  negligent  is  a 
question  for  you.  Now,  if  you  find  he  was  guilty  of  negligence, 
that  ends  the  case,  and  you  will  find  for  the  defendant.  If  you 
acquit  him  of  gross  negligence,  you  will  go  one  step  further  and 
ask  the  question  how  much  has  he  been  damaged.  It  is  not  a 
matter  of  guessing  at,  gentlemen.  I  sometimes  think  that  juries 
do  guess  at  these  things  from  the  verdicts  sometimes  rendered, 
but  I  have  the  right  to  rely  upon  your  good  and  honest  judg- 
ment in  this  matter.  You  would  have  a  contempt  for  me  if  I 
fooled  you  on  the  law,  and  I  ought  to  have  a  contempt  for  you  if 
you  fool  me  on  the  facts.  I  will  put  it  that  way  to  you.  I  am 
here  trying  to  do  my  duty,  and  I  must  assume  you  are  here  trying 
to  do  yours.  You  do  not  represent  either  of  these  parties ;  you 
would  not  be  fit  to  sit  here  if  you  did.  I  would  not  be  fit  to  sit 
here  if  I  took  sides.  Put  them  both  behind  your  back  and  ask, 
Where  is  the  truth?  Now,  how  much  has  the  old  man  been  in- 
jured, if  he  has  been  injured?  If  he  has  been  injured,  he  is  en- 
titled to  actual  damages,  and  that  means  what  the  language  im- 
plies. You  know  what  actual  means,  you  know  what  actual  is ; 
and  you  know  what  damages  is.  It  includes  the  suffering  of  his 
body ;  includes  loss  of  time ;  includes  compensation  if  he  has  been 
permanently  injured  to  make  a  livelihood.  Twelve  men  are  able 
to  assess  it  and  write  it  down. 

"Write  one  of  two  verdicts.  If  you  find  for  the  plaintiff,  say, 
We  find  for  the  plaintiff  so  many  dollars,  writing  it  out  in  words. 
If  you  find  for  the  defendant,  say.  We  find  for  the  defendant,  and 
sign  your  name  as  foreman. 

"Take  the  record,  and  write  your  verdict  upon  the  back  of  this 
paper." 

The  following  were  the  exceptions : 

"Because  his  honor,  the  circuit  'judge,  committed  error  in  the 
following  particulars,  viz. : 

"I.  In  charging  the  jury,  'Where  a  person  is  injured  at  a  point 
where  a  railroad  crossed  a  public  highway,  and  the  statutory  sig- 
nals are  giveji,  the  burden  is  on  the  defendant  company  to  show 
that  the  injured  person  knew  of  the  approach  in  time  to  have 
avoided  the  collision' ;  it  being  submitted  that  his  honor  should 
have  charged,  not  that  it  was  the  duty  of  the  company  to  show  that 
the  injured  person  knew  of  the  approach  of  the  train  in  time  to 
avoid  the  collision,  but  that,  even  though  the  signals  were  not 
given,  it  was  for  the  jury  to  say,  from  all  the  circumstances, 
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whether  the  defendant  knew  of  the  approach  of  the  train,  and 
could  have  avoided  the  collision,  and  in  charging,  as  stated,  his 
honor  invaded  the  province  of  the  jury,  and  undertook  to  say 
what  was  necessary  to  be  done,  when  that  was  a  question  of  fact 
for  the  jury  to  determine. 

**IL  His  honor  was  requested  by  the  defendant  to  charge  the 
jury  as  follows:  *It  was  the  duty  of  the  plaintiff  on  approaching 
the  crossing  to  do  all  that  care  and  prudence  would  dictate  to 
avoid  injury;  and,  the  greater  the  danger,  the  greater  the  care 
that  must  be  used.  He  should  use  his  faculties  in  proportion  to 
the  danger  impending/  He  so  charged  the  jury,  but  added,  by 
way  of  modification,  the  following:  'But  his  action  is  not  de- 
feated unless  he  was  guilty  of  gross  negligence  or  willfulness  or 
of  a  violation  of  law* — and  in  so  modifying  this  request  to  charge 
his  honor  committed  error  in  this :  It  was  a  charge  upon  the  facts, 
and  assumed  as  a  fact  proven  that  the  bell  was  not  rung  or  that 
the  whistle  was  not  sounded,  as  required  by  the  statute,  and  this 
was  a  question  of  fact  for  the  jury  to  determine,  and  his  honor  in- 
vaded the  province  of  the  jury  in  so  charging,  for  the  statute  pro- 
vides that  in  case  the  bell  is  not  rung  or  the  whistle  sounded,  the 
person  injured  shall  be  entitled  to  recover,  unless  he  is  guilty  of 
gross  negligence  or  willfulness  or  a  violation  of  law. 

"HI.  Because  his  honor  erred  in  refusing  the  third  request  to 
charge,  which  was  submitted  by  the  defendant,  which  was  as  fol- 
lows :  *The  mere  fact  that  the  plaintiff  may  have  been  injured 
does  not  entitle  him  to  a  verdict  against  the  road ;  to  enable  him 
to  recover  he  must  show,  by  the  greater  weight  of  the  evidence, 
that  the  railroad  was  negligent,  and  that  such  negligence  caused 
the  injury' — the  error  being  that  his  honor  struck  out  the  word 
'caused  and  inserted  the  words  'contributed  to,'  and  thereby  com- 
mitted error  of  law,  in  that  the  request  to  charge,  as  submitted, 
contained  a  correct  principle  of  law,  and  should  have  been  so 
charged. 

"IV.  His  honor  erred  in  refusing  the  fourth  request  to  charge 
as  submitted  by  the  defendant,  which  was  as  follows,  viz. :  *If 
the  plaintiff  could  have  avoided  the  injury  by  taking  ordinary  care 
in  approaching  the  crossing,  h^  cannot  recover.  It  was  his  duty 
to  use  such  care  in  traveling  on  the  public  highway.'  This  was  a 
correct  proposition  of  law  as  submitted,  and  it  was  error  to  refuse 
it.  It  was  the  duty  of  the  plaintiff,  as  a  matter  of  law,  to  use  such 
care  as  the  situation  demanded,  and,  having  testified  that  he  knew 
that  trains  were  accustomed  to  cross  the  road  at  that  point,  he 
was  bound  to  use  ordinary  care  to  prevent  injury. 

"V.  His  honor  states  in  his  order  granting  a  new  trial  nisi, 
that  upon  the  testimony,  and  upon  an  inspection  of  the  locus,  he 
agrees  with  the  verdict  qf  the  jury,  *  *  *  and  also  finds  in 
said  order  that  the  testimony  of  the  plaintiff  was  false  as  to  the 
nature  and  extent  of  his  injuries,  and  that  the  doctor's  testimony 
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did  not  satisfactorily  fix  the  injuries.  Such  being  the  findings  of 
the  presiding  judge,  the  defendant  further  excepts  and  appeals 
from  the  judgment  upon  the  further  grounds:  (1)  That  his 
honor  was  without  authority  to  base  any  conclusion  upon  an  in- 
spection of  the  locus  after  the  trial  of  the  case,  the  premises  not 
having  been  inspected  by  the  court  or  jury  during  the  progress  of 
the  case;  and  (2)  having  found  that  the  testimony  of  the  plaintiff 
was  false,  and  that  the  doctor  did  not  satisfactorily  fix  the  injuries 
suffered  by  the  plaintiff,  there  was  no  basis  for  sustaining  the  ver- 
dcit,  and  there  was  nothing  in  the  testimony  to  support  it,  and  the 
motion  of  the  defendant  fof  a  new  trial  should  have  prevailed, 
and  a  new  trial  unconditionally  should  have  been  granted. 

"VI.  Because  his  honor  erred  in  refusing  to  charge  the  fifth  re- 
<jiiest  of  the  defendant,  which  was  as  follows,  viz. :  'The  court  is 
requested  not  to  submit  the  case  to  the  jury  as  a  case  to  which  sec- 
tion 2139  of  the  Civil  Code  of  1902  has  any  application,  for  the 
reason  that  there  are  no  proper  allegations  in  the  complaint  to 
bring  the  case  within  this  section  of  the  statute;  the  allegations 
being  only  that  there  was  a  failure  to  give  signals,  which  states 
no  facts,  but  only  a  legal  conclusion,  and  raises  no  question  which 
may  be  considered  under  that  statute.'  All  the  testimony  on  this 
point  having  been  objected  to  by  the  defendant,  it  was  error  to 
refuse  to  so  charge  t*he  jury  as  requested. 

"VII.  Because  his  honor,  the  presiding  judge,  erred  in  permit- 
ting the  plaintiff's  attorney  to  ask,  and  in  permitting  the  witnesses 
to  answer,  the  following  questions,  viz.  :  *Did  you  hear  any  train 
coming?'  'Did  you  ever  hear  the  bell  in  passing  there?'  'Say 
-whether  you  heard  any  whistle  blow  ?'  'Did  you  hear  any  signal 
that  indicated  the  approach  of  the  train  ?'  and  all  other  questions 
of  like  import,  over  the  objection  of  defendant's  attorney,  for  the 
reasons,  first :  That  the  complaint  did  not  allege  that  any  neglect 
to  give  statutory  signals  contributed  to  the  injury.  The  error  of 
la\v  being  in  allowing  neglect  to  give  statutor>'  signals  to  be  intro- 
duced into  evidence  when  the  conditions  upon  which  such  neglect 
creates  liability  (that  said  neglect  contributed  to  the  injury)  was 
not  alleged  in  the  complaint,  and,  therefore,  there  could  be  no  is- 
sue as  to  statutory  signals.  And  the  further  error  of  law  be- 
ing in  allowing  under  the  specifications  (in  failing  to  give  the 
statutory  signals  in  approaching  said  highway  against  statute  so 
made  and  provided),  questions  and  answers  thereto  as  to  the  ring- 
ing of  the  bell  or  blowing  of  the  whistle,  when  under  the  facts  al- 
leged in  the  complaint  the  failure  fo  ring  the  bell  or  blow  the 
-whistle  did  not  amount  to  the  omission  of  a  statutory  duty  on  the 
part  of  the  defendant ;  it  not  having  been  alleged  that  said  failure 
to  give  statutory  signals  contributed  to  the  injury.  (2)  That  un- 
der the  above-named  specification  in  said  complaint  (in  failing  to 
give  statutory  signals  in  approaching  said  highway  against  the 
Statute  so  made  and  provided),  no  positive  averment  was  made, 
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and  only  a  legal  conclusion  stated,  and  it  was  error  of  law  not  to 
treat  said  specifications  as  surplusage,  and  allow  no  questions  to 
be  propounded  thereunder  in  regard  to  facts  not  alleged. 

"VIII.  Because  his  honor,  the  presiding  judge,  erred  in  admit- 
ting all  testimony  as  to  ringing  the  bell  or  blowing  the  whistle, 
such  testimony  having  been  objected  to  as  offered,  upon  the 
ground  that  no  such  issue  was  raised  by  the  pleadings ;  the  error 
of  law  being  in  admitting  testimony  on  an  issue  not  raised  by  the 
pleadings. 

"IX.  Because  his  honor,  the  presiding  judge,  erred  in  charging^ 
the  jury  as  follows:  *If  the  jury  find  that  the  plaintiff  was  in- 
jured at  the  place  where  the  public  road  crosses  the  tracks  of  the 
de*f endant  company,  caused  by  the  neglect  to  give  the  signals,  and 
such  neglect  contributed  to  his  injuries,  then  the  defendant  is 
liable  to  him  in  damages  therefor,  unless  the  jury  further  find 
that  the  plaintiff  was  guilty  of  gross  or  willful  negligence  and  was 
acting  in  violation  of  law,  and  that  such  gross  and  willful  negli- 
gence on  the  part  of  the  plaintiff  contributed  to  the  injury  as  a 
proximate  cause  thereof — the  error  of  law  being  in  virtually 
instructing  the  jury  to  be  governed  by  section  2139,  Civ.  Code 
1902,  when  plaintiff  had  failed  to  allege  in  his  complaint  that  any 
negligent  act  complained  of  contributed  to  the  injury,  or  allege 
facts  bringing  this  action  within  the  purview  6f  said  section. 

"X.  Because  his  honor,  the  presiding  judge,  erred  in  instructing 
the  jury  that  only  gross  or  willful  negligence  on  the  part  of  the 
plaintiff,  or  violation  of  law,  contributing  to  the  injury  as  a  proxi- 
mate cause  thereof,  would  defeat  plaintiff's  right  of  recovery;  the 
error  of  law  being  in  applying  a  statutory  rule  of  conduct  to  plain- 
tiff when  the  necessary  facts  to  be  pleaded  in  order  to  bring  this 
action  under  this  statute,  and  make  said  statute  applicable  thereto^ 
were  omitted  in  the  complaint. 

"XI.  Because  his  honor,  the  presiding  judge,  erred  in  charging 
the  jury  as  follows :  *Now,  how  much  has  the  old  man  been  in- 
jured, if  he  has  been  injured?  If  he  has  been  injured,  he  is  en- 
titled to  actual  damages.  *  *  ♦'  The  error  of  law  being  in 
taking  away  from  the  consideration  of  the  jury  whether  or  not  de- 
fendant was  negligent,  and  making  plaintiff's  recovery  of  actual 
damages  solely  dependent  upon  whether  or  not  he  was  injured 
without  qualification  or  reservation,  thereby  ignoring  defendant's 
plea  of  contributory  negligence,  and  deciding  every  issue  in  the 
case  for  the  jury,  except  as  to  whether  or  not  plaintiff  was  in- 
jured." 

R,  O.  Purdy  and  Clark  &  Von  Trcskaw,  -for  appellant. 
De  Pass  &  De  Pass,  for  respondent. 

Hydrick,  J.  This  was  an  action  for  damages  for  injuries  sus- 
tained by  plaintiff  by  collision  with  defendant's  cars  at  a  highway 
crossing.     In  the  first  paragraph  of  the  complaint  it  is  alleged 
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that,  while  plaintiff  was  attempting  to  cross  defendant's  track, 
"without  any  warning  whatsoever,  the  defendant  *  *  *  at  a 
rapid  and  reckless  rate  of  speed,  running  its  cars  backwards,  ran 
into  and  collided  with  plaintiff,"  etc.  The  fourth  specification  of 
negligence  is  alleged  in  the  third  paragraph  as  follows :  "In  fail- 
ing to  give  the  statutory  signals  in  approaching  said  highway 
against  the  statutes  so  made  and  provided."  The  answer  was  a 
general  denial  and  plea  of  contributory  negligence.  The  jury 
found  for  the  plaintiff,  $3,500.  His  honor  granted  a  new  trial, 
unless  plaintiff  would  remit  one-half  the  verdict.  This  was  done, 
and  judgment  entered  for  the  balance.  In  his  order  granting  the 
new  trial,  nisi,  his  honor  stated  that  his  refusal  of  the  motion  for 
a  new  trial  absolute  was  based  "upon  the  testimony  and  an  inspec- 
tion of  the  locus."  With  regard  to  defendant's  objection  to  testi- 
mony tending  to  prove  a  failure  to  ring  the  bell  or  blow  the 
whistle,  under  the  fourth  specification  of  negligence,  his  honor 
stated  that  "defendant  was  not  prejudiced  thereby,  for  it  had  full 
testimony  on  the  issue  and  against  the  testimony  of  plaintiff,"  and 
the  "case"  so  shows.  The  charge  and  the  exceptions  will  be  re- 
ported. 

The  first  exception  cannot  be  sustained,  because  when  it  appears 
that  an  injury  occurred  at  a  crossing,  and  that  the  statutory  sig- 
nals were  not  given,  there  arises  the  presumption  that  the  failure 
to  give  the  signals,  which  is  negligence  per  se,  contributed  to  the 
injury.  Strother  v.  Railway,  47  S.  C.  375,  25  S.  E.  272.  There- 
fore, if  nothing  further  appeared,  the  plaintiff  would  be  entitled 
to  a  verdict.  And  to  prevent  that  result  the  defendant  may  show 
that,  notwithstanding  the  failure  to  give  the  signals,  the  plaintiff 
knew  of  the  approach  of  the  train  in  time  to  avoid  the  collision, 
for  the  object  of  requiring  the  signals  is  to  give  notice  of  the  ap- 
proach of  the  train.  Edwards  v.  Railway,  63  S.  C.  271,  41  S.  E. 
458;  Bishop  v.  Railway,  63  S.  C.  532,  41  S.  E.  808;  Nohrden  v. 
Railway,  59  S.  C.  99,  37  S.  E.  228,82  Am.  St.  Rep.  826.  The 
portion  of  the  charge  excepted  to  contains  nothing  but  a  proposi- 
tion of  law.  We  see  nothing  in  it  which  justifies  the  complaint 
that  it  was  a  charge  on  the  facts. 

An  action  for  injuries  at  a  highway  crossing  generally  presents 
a  twofold  aspect:  (1)  As  an  action  at  common  law;  and  (2)  as 
an  action  under  the  statutes,  or  at  least  as  the  principles  of  the 
common  law,  which  would  otherwise  be  applicable,  may  be  modi- 
fied by  the  provisions  of  the  statutes.  To  get  the  advantage  of 
the  statutory  modifications  of  the  principles  of  the  common  law 
applicable  to  such  an  action  the  plaintiff  must  prove  a  failure  to 
give  the  signals  required  by  the  statutes  at  such  crossings ;  and, 
when  the  fact  whether  the  signals  were  given  is  in  dispute,  the 
case  must  be  viewed  in  its  twofold  aspect.  Hence  it  becomes 
necessary  for  the  trial  judge  to  charge  the  law  applicable  in  either 
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view  which  the  jury  may  take  of  the  facts,  for  there  are  certain 
principles  which  are  applicable  when  the  case  is  viewed  wholly  in 
its  common-law  aspect,  which  are  not  applicable  when  the  facts 
bring  the  case  within  the  provisions  of  the  statutes.  In  this  case 
his  honor  seems  to  have  overlooked  this  distinction.  Under  the 
principles  above  announced,  his  honor  erred  in  modifying  the  de- 
fendant's second  request,  set  out  in  the  second  exception  (Ed- 
wards V.  Railway,  supra) ,  because  the  modification  limited  the 
scope  of  the  action  to  one  under  the  statutes,  and  assumed  that 
the  statutory  signals  had  not  been  given,  which  was  a  disputed 
fact. 

The  third  exception  cannot  be  sustained.  The  defendant's 
third  request  was:  "The  mere  fact  that  the  plaintiff  may  have 
been  injured  does  not  entitle  him  to  a  verdict  against  the  road;  to 
enable  him  to  recover,  he  must  show  by  the  greater  weight  of  the 
evidence  that  the  railroad  was  negligent,  and  that  such  negligence 
caused  the  injury."  His  honor  struck  out  the  word  "caused,"  and 
substituted  for  it  the  words  "contributed  to.*'  This  charge  made 
the  language  of  the  request  conform  to  the  language  of  the  statute. 
It  would  have  been  error,  if  his  honor  had  not  already  charged 
the  jury  the  plaintiff's  seventh  request,  to  wit:  "When  the  law 
speaks  of  an  act  of  negligence  as  contributing  to  the  injury,  it 
means  as  a  direct  and  proximate  cause  thereof,  without  which  the 
injury  would  not  have  occurred."  This  court  has  held  that  "when 
the  law  speaks  of  an  act  of  negligence  as  contributing  to  an  injury, 
it  means  as  a  direct  and  proximate  cause  thereof."  Bowen  v. 
Railway,  58  S.  C.  228,  36  S.  E.  590;  Burns  v.  Railway,  65  S.  C 
234,  43  S.  E.  679 ;  Duncan  v.  Greenville,  73  S.  C.  254,  S3  S.  E. 
367 ;  Turbyfill  v.  Railway,  83  S.  C.  325,  65  S.  E.  278. 

There  was  no  error  in  refusing  defendant's  fourth  request 
The  proposition  was  too  broadly  stated.  It  assumed  that  the  stat- 
utory signals  were  given ;  for  if  they  were  not,  the  plaintiff  was 
entitled  to  recover,  unless  he  w^as  guilty  of  "gross  or  willful  negli- 
gence." Moreover,  the  proposition  was  faulty  in  failing  to  add 
that  the  want  of  care  on  the  part  of  the  plaintiff  must  have  con- 
tributed to  the  injury  as  the  proximate  cause  thereof. 

The  fifth  exception  cannot  be  sustained,  because  it  does  not  ap- 
pear in  the  "case"  that  the  judge  inspected  the  place  of  the  acci- 
dent after  the  trial.  For  aught  that  appears  in  the  "case"  his 
inspection  may  have  been  made  during  the  trial  and  along  with 
the  jury.  He  had  the  right,  under  the  statute,  to  send  the  jury  to 
inspect  the  place,  and  of  course  the  right  to  go  with  them.  We 
are  bound  to  assume  that  the  motion  for  a  new  trial  on  the  min- 
utes was  heard  only  upon  the  testimony  properly  before  the  court, 
unless  the  contrary  is  made  to  appear  in  the  "case."  It  certainly 
should  have  been  so  heard,  and  the  decision  based  thereupon.  It 
may  be  that  the  trial  judge  would  have  the  right,  in  such  a  case, 
to  view  the  locus,  in  order  that  he  might  properly  understand  and 
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apply  the  oral  testimony  descriptive  of  it ;  but,  in  that  event,  coun- 
sel should  be  notified  and  allowed  to  argue  the  testimony,  so  un- 
derstood and  applied,  before  the  decision  of  the  motion.  29  Cyc. 
1008.  His  honor  does  state  that  his  refusal  of  the  motion  was 
based  "upon  the  testimony  and  upon  an  inspection  of  the  locus," 
but  he  does  not  say  when,  or  under  what  circumstances,  that  in- 
spection was  made. 

The  second  subdivision  of  the  fifth  exception  cannot  be  sus- 
tained. His  honor  did  not  say,  as  alleged,  that  the  testimony  of 
the  plaintiff  was  false.  He  said  only  that  his  "confidence  in  his 
integrity  was  sorely  shaken  by  the  testimony,"  and  that  the  testi- 
mony of  impartial  witnesses  left  no  doubt  in  his  mind  as  to  the 
falsity  of  plaintiff's  testimony  that  he  was  knocked  senseless,  and 
remained  so  for  some  minutes,  and  that  the  doctor's  testimony  did 
not  satisfactorily  fix  the  plaintiflF's  injuries.  But  there  was  testi- 
mony that  the  plaintiff  was  injured,  and  as  to  the  extent  of  his 
injuries,  and  in  such  cases  this  court  cannot  review  the  conclu- 
sions of  the  circuit  judge. 

The  next  question  is  whether  there  was  error  in  refusing  the 
defendant's  request  not  to  submit  the  case  to  the  jury  as  one  under 
the  statute,  on  the  ground  that  the  allegation  of  the  complaint  was 
insufficient  to  bring  the  case  under  the  statute.  Such  an  objection 
to  the  complaint  should  have  been  taken  by  a  motion  to  make 
more  definite  and  certain.  The  allegation  of  the  complaint  is  that 
the  plaintiflF's  injuries  were  "caused"  by  the  negligence  of  the  de- 
fendant in  failing  to  give  the  statutory  signals  in  approaching  said 
highway  against  the  statute  so  made  and  provided.  The  allega- 
tion of  failure  to  give  signals  is  an  allegation  of  fact.  What  the 
statutory  signals  are  is  a  question  of  law,  which  the  defendant  is 
conclusively  presumed  to  know.  The  contention  that  the  failure 
to  allege  that  the  neglect  to  give  the  statutory  signals  "contributed 
to"  plaintiff's  injury  cannot  be  sustained.  The  defendant  con- 
tended, tmder  its  third  excep'tion,  that  his  honor  erred  in  substitut- 
ing the  words  "contributed  to"  for  the  word  "caused."  Now,  it 
contends  that  plaintiff's  attorneys  erred  in  using  the  word 
"caused"  when  they  should  have  used  the  words  "contributed  to." 
These  contentions  are  both  inconsistent  and  untenable. 

It  will  be  seen  from  a  consideration  of  the  whole  charge  that 
the  eleventh  exception  is  unfounded.  The  jury  had  been  in- 
structed several  times  that  it  must  appear  that  defendant  was 
negligent,  and  that  its  negligence  caused  plaintiflF's  injuries,  and 
also  as  to  the  character  of  negligence  on  the  part  of  plaintiff 
which  would  defeat  a  recovery. 
Judgment  reversed. 
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(Court  of  Appeals  of  Kentucky,  Nov.  10,  1909.) 

[122  S.  W.  Rep.  171.] 
Railroads — Collisions  at   Crossing — Negligence. — A   railroad  main- 


taining three  tracks  crossing  a  street  maintained  a  watchman  at  the 
crossing.  A  pedestrian  passed  over  the  main  and  middle  tracks,  and 
came  to  the  third  track,  on  which  a  freight  train  was  passing.  A 
passenger  train  on  the  main  track  was  late.  The  pedestrian  passed 
the  watchman,  who  said  nothing  to  him,  and,  on  seeing  the  passenger 
train  approaching,  he  attempted  to  recross  the  main  track,  and  was 
killed  by  the  passenger  train.  The  watchman,  when  the  pedestrian 
first  passed  over  the  tracks,  did  not  know  how  late  the  passenger 
train  was.  Held,  that  the  watchman  was  not  negligent  in  allowing 
the  pedestrian  to  walk  over  the  crossing  without  warning  him  of  the 
approach  of  the  passenger  train. 

Railroads — Collision  at  Crossing — Negligence.* — A  pedestrian  while 
standing  in  the  space  between  the  main  track  and  a  third  track  was 
in  a  safe  position,  but,  on  a  passenger  train  on  the  main  track  flash- 
ing its  headlight  over  the  crossing,  he  determined  to  cross  in  frcnt 
of  the  train,  and  was  struck  by  it  and  killed.  Held,  that  the  railroad 
was  not  liable  because  the  passenger  train  ran  over  the  crossing  at  a 
dangerous  rate  of  speed. 

Appeal  from  Circuit  Court,  Favette  County. 
"Not  to  be  officially  reported." 

.  Action  by  E.  L.  Cliavasse's  administrator  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Railway  Company.  Fro^ 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Thornton  &  Johnson,  Edzvard  Colston,  and  John  Gah^^,  ^^^ 
appellant. 

Walton,  Dickson  &  Walton  and  F:  S.  Spruill,  for  appellee. 

Barker,  J.  On  the  17th  day  of  March,  1908,  at  about  6:lS  Pj 
m.  o'clock,  Ernest  L.  Chavasse  was  struck  by  an  engine  attached 
to  a  passenger  train  of  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  at  the  point  where  the  tracks  of  tn^ 
company  croSs  South  Broadway  street,  in  the  city  of  LexingJ^^^ 
Ky.  As  a  result  of  the  injuries  received  in  the  collision  Cn^' 
vasse  within  a  short  time  thereafter  died.  To  recover  damage^ 
for  his  death  this  action  was  instituted  by  the  administrator^ 

♦For  the  authorities  in  this  series  on  the  combined  effect  of  ^^K 
ligent   speed   of   train  approaching  crossing   and   contributory  ^^^^^ 
gence  on  part  of  highway  traveler,  see  last  paragraph  of  foot-note 
Butler  V.  Rhode  Island  Co.  (R.  I.),  28  R.  R.  R.  322,  51  Am.  &  ^2^' 
R.  Cas.,  N.  S.,  322;  second  head-note  of  Harris  v.  Southern  RX* 
(Ga.),  27  R.  R.  R.  508,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  508. 
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his  estate,  and  in  the  petition  it  is  alleged  that  his  death  was 
occasioned  by  the  gross  negligence  of  the  employees  of  the  coni- 
pany.  The  defendant  filed  an  answer  denying  all  the  allegations 
of  the  petition,  and  pleading  affirmatively  that  the  decedent  was 
himself  guilty  of  contributory  negligence.  The  affirmative  allega- 
tions of  the  answer  having  been  denied  by  reply,  the  issues  were 
made  up  and  a  trial  before  a  jury  resulted  in  a  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  $10,000.  Of  the  judgment  predi- 
cated upon  this  verdict  the  railway  company  now  complains. 

The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company 
crosses  South  Broadway  street  in  Lexington,  Ky.,  from  a  north- 
erly to  a  southerly  direction;  but  at  the  point  of  crossing  the 
track  runs  from  a  southeasterly  to  a  northwesterly  direction. 
Broadway  street  is  50  feet  wide  and  has  three  railroad  tracks 
crossing  it  at  the  point  where  the  accident  occurred,  each  4}4 
feet  wide,  with  5  feet  space  between  the  tracks.  The  tracks  be- 
gin to  curve  very  sharply  when  they  leave  Broadway  street  go- 
ing toward  the  south.  There  is  a  watchman's  stand  in  the  corner 
between  Scott's  Hotel  and  Broadway  street.  On  the  right  of 
Broadway  street,  going  from  the  city,  and  on  the  north  side  of 
the  track,  the  depot  is  situated. 

The  decedent,  Ernest  Chavasse,  was  boarding  at  Scott's  Hotel, 
and  on  the  evening  of  the  accident  he  was  proceeding  from  the 
hotel  towards  the  city  of  Lexington.  He  approached  South 
Broadway,  which  was  occupied  by  three  railroad  tracks.  The 
first  called  the  "main"  track,  the  second,  being  in  the  middle  of 
the  street,  called  "track  No.  1,"  and  the  third,  which  was  on  the 
south  side  of  the  street,  called  "track  No.  2."  As  this  railroad 
crossing  is  used  by  many  people,  the  company  maintains  there 
a  watchman,  whose  business  it  is  to  prevent  travelers  from  go- 
ing upon  the  railroad  crossing  at  a  time  when  it  is  dangerous  so 
to  do  because  of  the  passing  trains.  On  the  evening  of  the  acci- 
dent which  is  involved  in  this  litigation,  Ernest  L.  Chavasse,  as 
said  before,  left  his  hotel  and  started  across  South  Broadway 
street.  As  he  walked  along  the  pavement,  he  passed  the  watch- 
man, who  was  going  from  the  street  to  his  stand  at  the  corner. 
Chavasse  crossed  the  main  or  northerly  track,  then  crossed  track 
No.  1,  which  is  in  the  middle  of  the  street,  and,  when  he  reached 
track  No.  2,  which  is  on  the  southerly  side  of  East  Broadway 
street,  he  found  it  occupied  by  a  long  freight  train  which  was 
slowly  moving  across  the  highway.  At  this  time  train  No.  2 
from  the  south  was  overdue ;  its  schedule  time  being  6 :08  p.  m., 
and  it  was  about  10  minutes  late.  When  the  decedent  encountered 
the  freight  train  crossing  the  street  on  track  No.  2,  he  paused 
there  in  order  to  let  it  pass,  so  that  he  could  pursue  his  journey. 
While  the  freight  train  was  passing,  the  fast  passenger  tram 
from  the  south,  being  No.  2,  whistled  for  the  crossing.  There- 
upon the  watchman  with,  his  lantern  in  hand  went  upon  the  crossr- 
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ing,  and  cried  out  to  all  persons  in  the  neighborhood  "Look  out 
for  No.  2 !''  His  attention  was  especially  directed  to  one  or  more 
persons  who  were  about  to  drive  over  the  crossing.  In  order  to 
stop  this,  he  made  the  outcry  above  recited,  and  also  waved  his 
lantern.  When  he  first  made  the  outcry,  "Look  out  for  train 
No.  2\"  Chavasse  was  standing  quietly  near  the  freight  train 
which  was  slowly  crossing  the  street  on  track  No.  2  While  he 
was  thus  standing,  one  Phil  Donovan,  who  also  wished  to  cross 
at  the  point  the  decedent  did,  was  standing  by  his  side.  While 
this  condition  of  things  existed,  the  fast  passenger  train  (No.  2) 
from  the  south  approached  the  crossing  at  a  speed  of  from  12 
to  15  miles  an  hour.  As  the  train  neared  the  crossing  it  en- 
countered quite  a  sharp  curve,  and  as  soon  as  it  passed  this  curve 
it  threw  its  headlight  over  the  crossing.  When  this  occurred, 
it  seemed  to  attract  the  attention  of  the  decedent,  who  at  once 
turned  to  retrace  his  steps  across  the  railroad  tracks  in  the  direc- 
tion of  his  hotel  on  the  north  side  of  the  street.  He  went  in  a 
great  hurry ;  the  witnesses  saying  that  he  ran.  Just  as  he  reached 
the  main  track,  over  which  the  approaching  train  was  to  pass, 
he  looked  in  its  direction,  it  being  but  a  short  distance  from  him, 
and  then,  seemingly  calculating  that  he  could  cross  in  time,  he 
sprang  over  the  track,  with  the  result  that,  although  he  nearly 
cleared  it,  the  pilot  beam  on  the  far  side  of  the  engine  struck 
him,  inflicting  injuries  from  which  he  almost  immediately  died. 

The  theory  of  the  plaintiff  is,  first,  that  the  railroad  watchman 
was  guilty  of  negligence  in  allowing  the  decedent  to  go  upon 
the  tracks  when  the  fast  passenger  train  from  the  south  was 
overdue,  without  having  warned  him  of  its  approach.  The  an- 
swer to  this  is  that  the  watchman  did  not  know  at  the  time  the 
decedent  passed  him  when  the  fast  train  from  the  south  would 
arrive.  In  the  second  place,  it  is  said  that  the  decedent,  as  he 
stood  between  the  main  track  and  track  No.  2,  was  in  a  perfectly 
safe  position,  and,  if  he  had  remained  in  that  position,  he  would 
not  have  been  hurt,  and  therefore  it  was  his  own  fault  that  he 
was  injured. 

The  question,  then,  arises  whether  or  not  the  company  was  neg- 
ligent of  any  duty  that  it  owed  the  decedent  as  a  traveler  right- 
fully occupying  and  crossing  the  highway  at  the  time  he  was 
killed.  When  the  decedent  crossed  the  main  track  on  the  com- 
pany's right  of  way.  and  as  he  stood  beside  the  passing  freight 
train  on  track  No.  2,  he  was  in  a  perfectly  safe  position  so  far 
as  the  passing  trains  were  concerned.  He  had  voluntarily  taken 
a  position  mithin  a  few  feet  of  the  greight  train  on  track  No.  2. 
and,  as  said  before,  was  waiting  for  this  to  pass  the  crossing  so 
that  he  could  continue  on  his  way.  Behind  him  there  was  a 
space  of  from  12  to  15  feet  before  the  main  track  was  reached, 
along  which  the  incoming  train  was  being  propelled,  and  in  this 
space  the  decedent,  Phil  Donovan,  and  the  watchman  were  stand- 
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ing  in  perfect  security.  When  the  headlight  of  the  approaching 
passenger  train  was  thrown  upon  the  crossing,  for  some  reason 
that  is  not  explained  in  the  record  the  decedent  changed  his  mind 
with  reference  to  crossing  the  street,  and  dashed  back  towards 
his  hotel,  evidently  with  the  intention  and  desire  of  crossing  the 
main  track  before  the  fast  approaching  train  reached  it.  Just 
as  he  got  to  the  main  track  he  paused  for  a  second,  apparently 
considering  whether  or  not  he  could  make  the  crossing  before 
the  oncoming  train.  Believing  that  he  could  do  so,  he  sprang 
across  the  main  track,  with  the  result  that  he  nearly  cleared  it,  but 
was  struck  by  the  pilot  beam  on  the  far  side,  receiving  the  in- 
juries from  which,  as  said  before,  he  almost  immediately  died. 
It  cannot  be  said  with  any  show  of  reason  that  the  watchman 
was  guilty  of  negligence  in  allowing  Chavasse  to  walk  along  the 
crossing  as  he  did  without  warning  him  of  the  approach  of  the 
fast  passenger  train  frorti  the  south.  In  the  first  place,  at  the 
time  that  Chavasse  crossed  the  main  track  going  into  the  city, 
the  watchman  did  not  know  how  late  the  train  was,  or  when  it 
would  reach  the  crossing.  He  was  not  in  danger  from  having 
crossed  the  main  track.  When  he  got  between  the  main  track 
and  track  No.  2,  he  was  in  a  perfectly  safe  position,  and  all  that 
he  had  to  do  was  to  maintain  it.  We  conclude,  therefore,  that 
the  company  was  guilty  of  no  negligence  in  having  allowed  him 
to  cross  the  main  track  without  warning  him  of  the  approach 
of  the  train  from  the  south. 

The  only  question  remaining,  then,  is  whether  or  not  the  com- 
pany was  guilty  of  negligence  because  the  passenger  train  from 
the  south  was  running  over  the  crossing  at  a  dangerous  rate  of 
speed.  We  conclude  that  it  was  not.  The  passenger  train  before 
reaching  Lexington  ran  a  schedule  rate  of  fifty  miles  an  hour, 
but  when  it  reached  the  city  limits,  its  speed  was  gradually 
checked  until  when  it  reached  the  crossing  where  the  acci- 
dent occurred  it  was  running  only  12  to  15  miles-  an  hour. 
But  it  seems  to  us  that  the  speed  of  the  train  was  entirely  im- 
material. Chavasse  knew  the  train  was  coming.  He  had  been 
especially  warned  by  the  watchman  of  this  fact,  and  the  evidence 
leaves  no  doubt  in  our  minds  that,  before  he  undertook  to  cross 
the  main  track,  he  saw  the  approaching  train,  and  this  when 
he  was  in  a  position  of  absolute  safety.  Having  concluded 
that  he  could  safely  cross  the  main  track  in  front  of  the 
approaching  train,  he  made  the  attempt  with  the  result  as 
above  stated.  It  was  immaterial  whether  the  train  was  running 
at  the  rate  of  5  miles  per  hour  or  50  miles  per  hour.  The  de- 
cedent having  jumped  across  the  track  immediately  in  front  of 
the  cow  catcher,  nothing  could  have  been  done  to  save  him  by 
those  in  charge  of  the  engine.  It  is  not  pretended  that  the  engi- 
neer or  fireman  saw,  or  could  by  the  exercise  of  the  utmost  dili- 
gence have  seen,  the  decedent  before  he  sprang  across  the  track 
in  front  of  the  engine;  and,  this  being  true,  the  speed  of  the  en- 
gine was  immaterial. 
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As  said  before,  it  is  not  explained  in  the  record  why  Chavasse 
changed  his  mind  and  undertook  to  retrace  his  steps  over  the 
main  track.  It  is  certain  that  the  watchman  warned  him  twice 
of  the  approach  of  train  No.  2,  and  plaintiff's  own  witness,  Dono- 
van, who  stood  beside  Chavasse,  heard  the  warning.  If  Chavasse 
had  attempted  to  recross  the  main  track  when  the  first  warning 
was  given  him,  he  undoubtedly  could  have  done  so  in  safety; 
but  he  seems  not  to  have  heeded  either  the  first  or  second  warn- 
ing to  look  out  for  train  No.  2,  and  it  was  only  when  the  head- 
light flashed  over  the  crossing  that  he  suddenly  determined  to 
cross  in  front  of  the  train.  He  was  standing  in  perfect  security, 
and  there  was  nothing  in  his  demeanor  which  indicated  that  he 
did  not  intend  so  to  do  until  after  the  freight  train  in  front  o! 
him  got  out  of  his  way  so  that  he  could  pursue  his  journey. 
Whether  Chavasse  merely  changed  his  mind  and  determined  to 
go  back  to  his  hotel,  or  whether  he  was  overcome  by  fear 
when  he  found  himself  about  to  be  inclosed  between  two  passing 
trains,  cannot  now  be  told ;  but  in  either  case  the  company  was 
not  responsible  for  what  he  did.  All  that  the  company  owed 
him  was  the  duty  not  to  permit  him  to  get  into  a  place  of  danger 
on  the  crossing  by  reason  of  its  negligence;  and  we  are  unable 
to  see  how  anything  that  the  company's  agents  did  or  omitted  to 
do  contributed  to  the  decedent's  injury.  If  he  had  stood  with 
the  watchman  and  Donovan,  he  would  have  been  perfectly  safe 
and  no  harm  would  have  come  to  him.  The  company's  sen^ants 
were  not  able  to  know  what  was  passing  in  his  mind,  or  to  antici- 
pate his  sudden  determination  to  jump  across  the  track  immediate- 
ly in  front  of  the  engine.  It  is  immaterial  whether  train  No.  2 
was  running  fast  or  slow,  or  whether  those  in  charge  of  it  gave 
all  or  any  of  the  statutory  signals  of  its  approach.  The  watch- 
man had  told  Chavasse  it  was  coming,  and  plaintiff  shows  that  he 
saw  it  before  he  jumped  to  a  place  of  danger.  The  case  readily 
falls  within  the  principle  of  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Harrod's 
Adm'r  (Ky.)  115  S.  W.  699;  L.  &  N.  R.  R.  Co.  v.  Tower's  AdmV 
(Ky.)  115  S.  W.  719,  20  L.  R.  A.  (N.  S.)  380;  L.  &  N.  R.  R. 
Co.  V.  Gilmore's  Adm'r,  109  S.  W.  321,  32  Ky.  Law  Rep.  74; 
Hummer's  Ex'x  v.  L.  &  N.  R.  R.  Co.,  128  Ky.  486,  108  S.  W. 
885,  32  Ky.  Law  Rep.  1315 ;  L.  &  N.  R.  R.  Co.  v,  Taaffe's  Adm'r, 
106  Ky.  535,  50  S.  W.  850,  21  Ky.  Law  Rep.  64;  Craddock  v. 
L.  &  N.  R.  R.  Co.,  16  S.  W.  125,  13  Ky.  Law  Rep.  18;  Helm  v. 
L.  &  N.  R.  R.  Co.,  33  S.  W.  396,  17  Ky.  Law  Rep.  lOW;  Gres- 
ham's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  24  S.  W.  869,  15  Ky.  Law. 
Rep.  599 — and  the  defendant  company  was  entitled  to  a  peremp- 
tory instruction  to  the  jury  to  find  for  it  at  the  close  of  plain- 
tiff's testimony.  This  conclusion  renders  it  unnecessar}'  that  we 
should  consider  any  other  instruction  either  given  or  refused  by 
the  trial  court. 

Judgment  reversed  for  proceedings  consistent  with  this  opin- 
ion. 
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(Supreme  Court  of  Vermont.  Orleans,  July  2,  1909.) 

[73   Atl.    Rep.    593.] 

Railroads — ^"Crossings.'* — A  railroad  crossing  of  roads  in  its  pri- 
mary and  natural  sense  is  an  intersection  in  the  same  plane,  and 
does  not  include  an  underpass  which  obviates  the  necessity  of  a  cross- 
ing. In  a  broader  sense  the  word  covers  all  the  means  by  which 
a  traveler  passes  from  one  side  of  an  obstructing  line  to  another. 

Railroads — ^"Farm  Crossings" — Statutes.— The  "farm  crossings"  re- 
quired to  be  constructed  by  general  railroad  law  (P.  S.  4450),  provid- 
ing that  a  corporation  operating  a  railroad  shall  construct  and  main- 
tain farm  crossings  and  cattle  guards  at  all  farm  and  road  crossings 
sufficient  to  turn  cattle,  are  surface  crossings. 

Railroads — Farm  Crossings — Cattle  Guards. — P.  S.  4450,  requiring 
railroads  to  construct  farm  crossings  and  cattle  guards  sufficient  to 
turn  cattle,  does  not  require  that  every  farm  crossing  shall  be  so  con- 
structed as  to  need  cattle  guards. 

Railroads — Eminent  Domain — Right  of  Way — Acquirement — Dam- 
ages— Crossings* — Where  land  is  acquired  for  a  railroad  right  of  way, 
it  will  be  presumed  that  the  damages  incident  to  the  use  of  farm  cross- 
ings for  cattle,  etc.,  were  considered  in  fixing  the  compensation  paid 
for  the  right  of  way,  whether  it  was  acquired  by  agreement  or  com- 
pulsory proceedings. 

Rallroad^i— Crossings^Natnre  and  Kind— Statutes.— P.  S.  4451,  re- 
lating to  railroad  crossings,  declares  that,  if  the  parties  cannot  agree 
on  the  plan,  manner,  or  number  of  farm  crossings,  the  same  shall  be 
determined  by  commissioners,  but,  if  the  cost  exceeds  the  value  of  the 
land  to  be  accommodated  thereby,  the  commissioners  need  not  order 
such  crossings  to  be  made,  but  shall  award  reasonable  damages  in  lieu 
thereof.  Held,  that  the  commissioners  referred  to  were  those  ap- 
pointed by  two  judges  of  the  Supreme  Court  for  the  appraisal  of  land 
damages  and  the  establishment  and  location  of  crossings  preliminary 
to  the  work  of  construction. 

Railroads — ^Farm  Crossings — Underpass — Railroad  Commissioners 
— ^Jurisdiction. — P.  S.  4450,  provides  that  a  corporation  operating  a 
railroad  shall  maintain  farm  crossings  for  the  use  of  adjoining  land- 
owners and  cattle  guards  at  all  farm  and  railroad  crossings  sufficient 
to  prevent  cattle  and  animals  from  getting  on  the  railroad,  and 
4611  gives  to  the  board  of  railroad  commissioners  jurisdiction  of  all 
matters  respecting  the  construction  and  maintenance  of  proper  fences, 
cattle  guards,  and  farm  crossings.  Held,  that  the  railroad  commis- 
sioners had  no  jurisdiction  to  readjust  a  system  of  farm  crossings  on 
existing  railroads  so  as  to  require  the  substitution  of  an  underpass  for 
cattle  for  a  grade  crossing. 
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Appeal  from  Order  of  Railroad  Commissioners. 

Petition  by  F.  J.  Libby  before  the  Railroad  Commissioners  to 
compel  the  Canadian  Pacific  Railway  Company  and  others  to  con- 
struct an  underpass  cattle  crossing.  From  an  order  of  the  com- 
missioners granting  the  petition,  the  railroad  company  appeals. 
Order  vacated,  and  cause  remanded. 

P.  £.  Alfred  and  Wm.  B.  C.  Stickncy,  for  apellant. 
Cook  &  Williams,  for  appellee. 

MuNSON,  J.  The  petitioner  seeks  by  this  proceeding  to  secure 
the  construction  and  maintenance  of  an  underpass  for  use  in  the 
driving  of  his  cattle  to  and  from  their  pasture  apart  from  and  in 
addition  to  the  regular  farm  crossing  now  existing  and  necessary 
to  be  maintained  for  the  other  purposes  of  the  farm.  The  rail- 
road commissioners  considered  that  jurisdiction  of  this  matter 
was  given  them  by  No.  126,  p.  138,  Acts  1906,  and  ordered  the 
construction  and  maintenance  of  an  underpass  of  specified  dimen- 
sions and  material.  The  defendants  claim  that  the  action  of  the 
commissioners  was  unauthorized.  The  statute  governing  the  con- 
struction and  operation  of  railroads  provides  that  "a  person  or 
corporation  owning  or  operating  a  railroad  shall  construct  and 
maintain  farm  crossings  of  the  road  for  the  use  of  the  proprietors 
of  lands  adjoining  the  railroad,  and  cattle  guards  at  all 
farm  and  road  crossings  sufficient  to  prevent  cattle  and  animals 
from  getting  on  the  railroad."  P.  S.  4450.  Section  23,  No. 
126,  p.  144,  Acts  1906  (P.  S.  4611),  gives  the  board  of  railroad 
commissioners  jurisdiction  in  all  matters  respecting  "the  con- 
struction and  maintenance  of  proper  fences,  cattle  guards,  and 
farm  crossings,"  respecting  "the  maintenance  of  the  tracks,  iro^y 
switches,  gates,  signals,  culverts,  bridges,  and  other  structures 
of  wood  or  iron  over  openings,  and  rolling  stock  and  equipment, 
so  as  to  accommodate  the  public,"  and  so  that  the  road  "may  be 
operated  with  safety  and  in  compliance  with  law,"  and  respect- 
ing "the  manner  of  operating  railroads  and  conducting  the  busi- 
ness thereof  so  as  to  be  reasonable  and  expedient,  and  to  promote 
the  security,  convenience  and  accommodation  of  the  public,  and  to 
prevent  violations  of  law  and  unjust  discrimination,  usurpations 
or  extortions."  The  petitioner  claims,  in  substance,  that  the  au- 
thority to  make  this  order  is  directly  conferred  by  the  provision  re- 
garding farm  crossings  and  cattle  guards ;  that,  if  not,  it  is  within 
the  jurisdiction  given  the  commissioners,  in  the  general  terms 
quoted  above,  over  all  matters  that  pertain  to  the  maintenance 
and  operation  of  the  property  in  its  relation  to  the  public  safety; 
that  in  any  event  the  provision  regarding  farm  crossings  may 
properly  be  construed  to  cover  this  authority  in  view  of  the  broad- 
ly remedial  purpose  manifested  in  the  more  general  provisions. 
The  commissioners  find  that  the  petitioner's  crossing  is  on  a 
heavy  grade  over  which  trains  going  one  way  pass  at  great  speed,. 
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and  that  a  curve  in  the  track  above  the  crossing  obstructs  the 
view  of  an  approaching  train ;  that  the  crossing  is  unsuitable  and 
unsafe  for  use  in  the  driving  of  cattle  to  and  from  pasture,  and 
that  the  safety  of  the  traveling  public  is  endangered  by  such  use ; 
that  the  driving  of  the  petitioner's  cattle  across  the  track  at  any 
other  point  on  his  land  would  be  fraught  with  danger  to  the  pe- 
titioner, his  cattle,  and  the  public ;  that  the  construction  of  cattle 
guards  in  connection  with  the  crossing  would  reduce  the  danger 
to  some  extent,  but  not  enough  to  justify  the  continuance  of  its 
use  for  the  crossing  of  cattle ;  that  an  underpass  will  subserve  the 
safety  and  convenience  of  the  petitioner,  and  also  promote  the 
security  of  travelers. 

The  terms  "farm  crossings"  and  "cattle  guards,"  used  in  the 
provision  giving  the  railroad  commissioners  jurisdiction  of  the 
subject,  are  the  terms  by  which  the  duty  of  construction  and 
maintenance  was  imposed  upon  railroads  by  the  act  of  1849,  and 
by  which  the  requirement  has  been  continued  in  subsequent  re- 
visions. A  crossing  of  roads  in  the  primary  and  natural  sense  of 
the  word  is  an  intersection  of  them  in  the  same  plane,  while  an 
underpass  is  a  structure  which  obviates  the  necessity  of  a  cross- 
ing. In  a  broader  sense  the  word  covers  all  the  means  by  which 
the  traveler  passes  from  one  side  to  the  other  of  an  obstructing 
line.  The  farm  crossings  indicated  by  the  general  railroad  law 
are  surfacg  crossings,  for  the  cattle  guards  required  in  connection 
with  them  are  to  prevent  cattle  from  straying  from  the  crossings 
along  the  track.  But  this  statutory  connection  of  cattle  guards 
with  farm  crossings  does  not  require  that  every  farm  crossing  be 
so  constructed  as  to  need  cattle  guards.  In  fact,  this  view  is 
precluded  by  the  statute  itself,  for  the  requirement  of  cattle  guards 
applies  to  road  crossings  as  well  as  farm  crossings,  and  other  sec- 
tions of  the  statute  authorize  road  crossings  not  at  grade.  One 
of  the  provisions  just  referred  to  is  now  embodied  in  P.  S.  4422, 
and  this  section  is  cited  by  the  petitioner  in  support  of  his  con- 
tention, but  without  indicating  the  bearing  claimed  for  it.  The 
original  provision  was  that  a  turnpike  road  or  other  way  laid 
out  to  cross  an  existing  railroad  might  be  so  made  as  to  pass  "un- 
der or  over"  it.  Acts  1849,  p.  37,  No.  41.  §  26.  It  was  held  in 
Central  Vermont  Railroad  Co.  v.  Royalton,  58  Vt.  234,  4  Atl,  868, 
that  this  enactment  deprived  towns  of  the  right  to  build  highways 
over  a  railroad  at  grade.  The  section  was  then  amended  by  in- 
serting the  words  "or  across,"  and  adding  a  privision  that,  if  the 
road  was  laid  to  cross  at  grade,  the  railroad  company  might  have 
a  hearing  before  commissioners  as  to  whether  the  crossing  should 
be  at  grade  or  otherwise.  Acts  1886,  p.  15,  No.  20.  This  jurisdic- 
tion was  transferred  to  the  railroad  commissioners  by  section  13, 
No.  118,  p.  119,  Acts  1906. 

An  extensive  jurisdiction  over  existing  highway  crossings  was 
given  the  railroad  commissioners  by  No.  125,  p.  134,  Acts  1906 
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(P.  S.  4544-4550).  This  act  looks  to  the  gradual  elimination  of 
grade  crossings,  beginning  with  selections  from  those  deemed 
most  dangerous.  It  authorizes  the  commissioners  to  act  upon  the 
petition  of  the  selectmen  of  a  town  or  of  the  directors  of  a  rail- 
road corporation,  or  upon  their  own  invitiative  in  the  absence  of 
an  application.  It  requires  every  corporation  operating  more  than 
80  miles  of  single  track  to  remove  at  least  one  grade  crossing  every 
year  for  each  80  miles  of  road  or  fraction  thereof  exceeding  40 
miles,  and  every  corporation  operating  less  than  80  miles  to  re- 
move at  least  one  grade  crossing  every  year,  and  provides  for  an 
apportionment  of  the  expense  among  the  state,  the  town,  and  the 
railroad  company,  or  between  the  state  and  the  company  if  the 
commissioners  act  upon  their  own  motion.  Provision  is  also 
made  for  relieving  a  railroad  company  from  the  statutory  require- 
ment on  a  finding  of  the  commissioners  that  its  financial  condition 
will  not  warrant  the  outlay.  The  matter  of  farm  crossings,  where 
the  landowner  and  the  company  failed  to  agree  regarding  them, 
was  originally  determined  in  connection  with  the  allowance  of 
land  damages  by  the  commissioners  appointed  for  that  purpose. 
Acts  1849,  p.  42,  No.  41,  §  46;  P.  S.  4451.  The  relation  between 
these  duties  is  illustrated  by  the  latter  part  of  the  section,  which 
provides  that,  when  the  cost  of  a  farm  crossing  will  exceed  the 
value  of  the  land  to  be  accommodated,  the  commissioners  niay  re- 
fuse to  order  the  crossing  and  award  damages  in  lieu  thereof.  Or- 
dinarily the  damages  allowed  the  landowner  were  determined 
with  reference  to  the  injury  he  would  sustain  while  in  the  enjoy- 
ment of  such  facilities  of  crossing  as  the  commissioners  gave  him. 
See  Thorpe  v,  Rutland  &  Burlington  R.  R.  Co.,  27  Vt.  140,  148, 
62  Am.  Dec.  625.  In  this  case  the  right  of  way  was  conveyed 
to  the  railroad  company  by  the  orator's  grantor  some  years  after 
the  road  was  built,  and  this  is  alleged  to  have  been  done  in  con- 
nection with  an  existing  agreement  for  the  maintenance  of  an 
underpass  for  cattle,  which  agreement  the  commissioners  fail  to 
find.  This  seems  to  indicate  that  possession  was  taken,  and  the 
roadbed  and  crossing  constructed,  under  some  agreement  of  the 
parties,  and  without  the  action  of  commissioners.  But  whether 
the  land  was  taken  by  agreement  or  by  compulsory  proceedings 
it  is  to  be  presumed  that  the  incidental  damages  were  considered 
in  fixing  the  compensation.  Norris*v.  Vermont  Central  R.  R.  Co., 
28  Vt.  99. 

The  matter  to  be  determined  under  P.  S.  4451,  is  the  plan,  man- 
ner, and  number  of  the  farm  crossings  to  w^hich  a  landowner  is 
entitled.  If  the  parties  cannot  agree  upon  these,  the  commissioners 
are  to  determine  them.  The  commissioners  referred  to  are  the 
commissioners  to  be  appointed  by  two  judges  of  the  Supreme 
Court  for  the  appraisal  of  land  damages,  and  it  is  apparent  from 
this  that  the  statute  contemplates  a  determination  of  the  number, 
style,  and  location  of  the  crossings  preliminary  to  the  work  of  con- 
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struction.    This  provision  has  not  been  repealed  unless  by  implica- 
tioiiy  and  the  revisers  have  not  undertaken  to  determine  this  ques- 
tion, but  have  embodied  the  section  in  the  Public  Statutes  with  a 
note  referring  to  section  4611.    This,  as  we  have  seen,  gives  the 
railroad  commissioners  jurisdiction  in  all  matters  respecting  the 
construction  and  maintenance  of  cattle  guards  and  farm  cross- 
ings.    Now,  whatever  else  may  be  included,  does  this  cover  a 
readjustment  of  the  system  of  farm  crossings  on  existing  roads? 
This  is  the  question  really  presented;  for  the  order  involves  in- 
crease of  number  and  change  of  construction,  and  is  based  upon 
findings  that  could  properly  be  made  in  a  great  number  of  cases. 
It  seems  clear  that  this  jurisdiction  cannot  be  based  solely  on  the 
use  of  the  word  "construction.'*    If  the  act  authorizing  the  elimina- 
tion of  highway  grade  crossings  had  not  been  passed,  and  if  high- 
way crossings  had  been  included  in  the  clause  in  question,  so  that 
the  commissioners  had  been  given  jurisdiction  in  all  matters  re- 
specting both  farm  and  highway  crossings,  it  would  hardly  be 
claimed  that  the  commissioners  could  require  a  railroad  company 
to  substitute  an  underpass  for  a  grade  crossing  on  the  application 
of   selectmen  and  an  appropriation  of  whatever  land  might  be 
needed  for  any  change  in  the  approaches.    By  the  second  clause 
above    quoted   the  commissioners   are  given   jurisdiction   in  all 
matters  respecting  the  maintenance,  among  other  things,  of  the 
tracks,  and  of  culverts,  bridges,  and  other  structures  of  wood  or 
iron  over  openings;  the  word  "construction"  not  being  used.    It 
is  probable  that  an  underpass  is  within  the  class  of  structures 
described,  and  it  is  true  that  the  jurisdiction  conferred  by  this 
clause  is  given  with  express  reference  to  the  safe  operation  of 
the  road;  but  there  is  nothing  in  this  that  can  be  held  to  confer 
a  broader  jurisdiction  over  the  subject  of  farm  crossings  than  is 
conferred  by  the  clause  already  considered.    We  find  nothing  in 
any  of  the  provisions  relied  upon  by  the  petitioner  that  indicates 
an  intention  to  confer  this  authority.    The  fact  that  the  claimed 
jurisdiction  extends  over  matters  originally  determined  in  connec- 
tion with  the  allowance  of  land  damages  affords  some  reason  for 
believing  that  an  intention  to  confer  it  would  have  found  ex- 
pression in  some  definite  provision.    In  the  absence  of  any  definite 
expression  of  intention,  other  legislation  of  the  same  session  al- 
ready referred  to  is  entitled  to  special  consideration.     The  ju- 
risdictional fact  is  that  the  use  of  this  crossing  as  a  driveway  for 
cattle  is  a  source  of  danger  to  the  petitioner  and  to  the  traveling 
public.     The  same  might  be  said  of  its  use  for  the  drawing  of 
loads  of  hay,  logs,  and  other  bulky  and  heavy  materials ;  and  such 
a  finding  would  have  afforded  the  same  basis  for  the  requirement 
of  a  full  underpass  that  the  present  finding  does  for  the  order 
made.     If  the  commissioners  have  jurisdiction  to  order  this  un- 
derpass for  cattle,  they  have  jurisdiction  to  require  the  substitu- 
tion of  underpasses  for  farm  crossings  generally,  and  underpasses 
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available  for  all  farm  purposes  may  require  expenditures  as  great 
as  do  many  of  the  openings  for  highways.  The  provision  thus 
construed  would  authorize  a  series  of  expensive  alterations  of 
farm  crossings,  to  be  carried  on  contemporaneously  with  a 
series  of  like  changes  of  highway  crossings,  which  alone  require 
an  expenditure  so  considerable  that  provision  was  made  for  the 
contingency  of  financial  inability.  In  view  of  the  greater  risk 
of  accident  attending  the  use  of  grade  crossings  of  the  latter  class, 
and  of  the  manifest  purpose  of  the  Legislature  to  proceed  with 
their  elimination  as  rapidly  as  the  resources  of  those  charged 
with  the  expense  will  reasonably  permit,  it  is  difficult  to  find  in 
the  general  language  of  the  later  act  of  the  same  session  an  inten- 
tion to  give  this  further  jurisdiction. 

The  order  is  vacated ;  but  the  petition  is  sustained  on  the  al- 
legation that  the  crossing  has  no  cattle  guards  and  the  prayer  for 
general  relief,  and  the  case  is  remanded  for  the  action  of  the 
board  in  that  behalf. 

Judgment  accordingly. 

Rowell,  C.  J.,  not  sitting. 


State  ex  rcL  Northern  Pac.  Ry.  Co.  v.  Railroad  Commission 

OF  Wisconsin  et  al, 

(Supreme   Court  of  Wisconsin,  June   3,   1909.     Dissenting  Opinion 
June  4,  1909.    Concurring  Opinion  June  9,  1909.) 

[121    N.   W.    Rep.   919.] 

Railroads — Crossing  Tracks — Regulation — Place  and  Manner— De- 
termination— Power. — Under  Laws  1907,  pp.  439-447,  c.  454,  by  which 
sections  1797-39  to  1797-60  were  added  to  St.  1898,  the  Railroad  Com- 
mission has  power  to  determine  the  place  and  manner  of  the  cross- 
ing of  railroad  tracks  of  different  railroad  companies  previously  pos- 
sessed by  commissioners  appointed  by  the  court  under  St.  1898,  §  1828, 
subd.  6,  leaving  for  the  latter  only  the  question  of  compensation. 

Railroads — Location — Statutory  Provisions. — The  law  as  it  existed 
before  the  enactment  of  Laws  1907,  p.  439,  c.  454,  respecting  the  right 
of  a  railroad  company  to  designate  its  route,  was  not  abrogated  by 
that  law. 

Corporations— Charters— Power  of  State  to  Alter  or  RcpcaL— The 
power  of  the  state  to  alter  or  repeal  corporate  charters  is  one  of  regu- 
lation and  control,  and  it  cannot  extend  to  interference  with  property 
rights  vested  under  a  legitimate  exercise  of  the  power  granted. 

Railroads — Crossings — E^xpense  of  Constructing  and  Maintaining.— 
Under  St.  1898,  §  1828,  subd.  6,  providing  that  no  railroad  company 
which  shall  have  obtained  the  right  of  way  and  constructed  its  road  at 
a  point  of  intersection  with  another  railroad  before  application  by  the 
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other  railroad  for  the  appointment  of  commissioners  to  determine  the 
question  of  the  crossing  shall  be  required  to  alter  its  grade  or  location, 
or  be  required  to  bear  any  expense  of  making  and  maintaining  the 
crossing,  railroads  thereafter  crossing  other  lines  were  required  to 
pay  all  the  expense  of  construction  and  maintenance,  and  a  railroad 
having  acquired  its  right  of  way  and  constructed  its  road  under  that 
law  had  a  vested  property  right  to  immunity  from  such  expenses 
which  could  not  be  taken  for  the  benefit  of  a  railroad  seeking  to  cross 
its  lines,  without  compensation,  under  the  reserve  power  of  the  state 
to  alter  or  amend  the  railroad's  charter. 

Constitutional  Law — Police  Power. — The  police  power  is  the  power 
to  make  all  laws  which  in  contemplation  of  the  Constitution  promote 
the  public  welfare,  and  the  controlling  question  in  considering  the 
scope  of  the  power  is  whether  the  manner  of  dealing  with  the  sub- 
ject in  the  particular  case  so  passes  the  boundaries  of  reason  as  to 
overstep  some  constitutional  inhibition  expressed  or  implied. 

Eminent  Domain — Taking  Property  Without  Compensation. — Sec- 
tion 1797-56,  St.  1898,  as  added  by  Laws  1907,  p.  445,  c.  454,  providing 
that  the  Railroad  Commission  upon  granting  permission  for  a  grade 
crossing  of  railroads  shall  fix  the  proportion  of  the  expense  of  con- 
structing and  operating  the  crossing  and  any  protective  appliances 
prescribed  by  it,  which  shall  be  paid  by  the  owners  of  the  respective 
tracks,  does  not  require  the  commission  to  impose  any  part  of  the  ex- 
pense of  the  crossing  upon  the  senior  road  exempted  from  such  ex- 
penses by  the  laws  under  which  it  was  chartered,  as  such  imposition 
would  amount  to  a  taking  of  its  property  without  compensation  for 
the  benefit  of  the  junior  road,  rendering  the  act  unconstitutional. 

Constitutional  Law — Statutes— Construction — Construction  to  Ren- 
der Act  Constitutional — A  statute  must  receive  such  a  construction 
as  will  save  it  from  infringing  the  Constitution  if  it  will  bear  it. 

Railroads — Regulation — Police  Power — Apportionment  of  Expense 
of  Railroad  Crossing. — The  State  Railroad  Commission  in  the  exer- 
cise of  the  police  power  cannot  compel  a  railroad  whose  road  is 
crossed  by  another  railroad  to  pay  half  the  expense  of  the  crossing, 
except  on  the  idea  of  payment  of  damages  to  the  railroad  which  is 
crossed. 

Railroads — Crossings — Expense.* — At  common  law  a  railroad  cross- 
ing another  was  bound  to  restore  the  railroad  crossed  as  far  as  pos- 
sible to  its  former  serviceableness  and  pay  all  damages  occasioned  by 
the  crossing. 

Constitutional  Law — Delegation  of  Legislative  Power — Vesting  of 
Judicial  Power. — Laws  1907,  p.  439,  c.  454,  providing  that  the  Railroad 
Commission,  upon  granting  permission  for  a  grade  crossing  of  rail- 
roads, shall  fix  the  proportion  of  the  expense  of  constructing  and  op- 
erating the  crossing,  is  not  invalid  as  a  delegation  of  legislative  power 
or  a  vesting  of  the  commission  with  judicial  power. 


♦See  foot-note  of  State  v.  Northern  Pac.  Ry.  Co.  (Wash.),  30  R.  R. 
R.  681,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  681. 
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Railroads— Railroad  Coxmrnaaioa — Orders — Review  by  Courts.!— 
Unless  an  order  of  the  Railroad  Commission  is  unlawful  or  unreason- 
able, it  cannot  be  disturbed. 

Railroads — Crossings — Assessment  of  Damages. — In  proceedings  by 
a  railroad  under  Laws  1907,  p.  439,  c.  454,  to  obtain  a  crossing  over  an- 
other railroad,  the  Railroad  Commission  upon  granting  a  certificate  of 
public  convenience  and  necessity  and  apportioning  the  expense  to  be 
charged  to  each  road  in  the  future  should  leave  the  amount  of  dam- 
ages occasioned  by  the  crossing  to  be  awarded  by  the  commissioners 
appointed  by  the  court  in  the  subsequent  proceedings  to  condemn  the 
crossing. 

Winslow,  C.  J.,  and  Barnes,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Dane  County;  E.  Ray  Stevens, 
•Judge. 

Certiorari  by  the  State,  on  the  relation  of  the  Northern  Pacific 
Railway  Company,  against  the  Railroad  Commission  of  Wiscon- 
sin and  others.  Judgment  for  defendants,  and  relator  appeals. 
Modified  and  affirmed. 

This  is  a  certiorari  proceeding  brought  by  the  relator,  Northern 
Pacific  Railway  Company,  to  set  aside  and  declare  invalid  an  or- 
der made  by  the  Railroad  Commission  of  Wisconsin.  The  matter 
was  heard  in  the  circuit  court  for  Dane  county  upon  a  petition, 
writ  of  certiorari,  and  return  thereto,  and  judgment  was  entered 
by  the  court  below  affirming  the  order  of  the  Railroad  Commis- 
sion, from  which  judgment  this  appeal  was  taken.  It  appears 
from  the  record  before  us  that  more  than  20  years  ago  the  Nor- 
thern Pacific  Railroad  Company,  the  predecessor  of  the  Northern 
Pacific  Railway  Company,  relator  herein,  acquired  for  its  main 
line  from  Ashland,  Wis.,  to  Duluth,  Minn.,  and  from  Ashland  to 
the  Pacific  Coast  a  right  of  way  across  the  northwest  quarter  of 
section  2.  township  42  north,  of  range  14  west,  and  also  a  right 
of  way  for  a  spur  on  Connor's  Point,  both  in  the  city  of  Su- 
perior, Wis.  Tracks  were  constructed  on  these  rights  of  way, 
and  have  ever  since  been  maintained  as  a  part  of  the  system  of 
railways  owned  by  relator  and  its  predecessor.  When  these  rights 
of  way  were  acquired  and  the  tracks  constructed,  subdivision  6 
of  section  1828  of  the  Statutes  of  1898  of  Wisconsin,  defining 
the  powers  of  railroad  corporations  and  relating  to  the  crossing 
of  tracks  of  railroads,  provided:  **To  cross,  intersect,  join  and 
unite  its  railroad  with  any  railroad  heretofore  or  hereafter  con- 
structed, at  any  point  on  its  route  and  upon  the  grounds  of  such 
railroad  corporation  with  the  necessary  turnouts,  sidings  and 
switches  and  other  conveniences  in  furtherance  of  the  objects  of 
its  connections.    And  every  corporation  whose  railroad  is  or  shall 

tSee  last  foot-note  of  State  v.  Atlantic  C.  L.  R.  Co.  (Fla.),  15  R-  R. 
R.  286,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  286. 
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be  hereafter  intersected  by  any  new  railroad  shall  unite  with  the 
owners  of  such  new  railroad  in  forming  such  intersections  and 
connections  and  grant  the  facilities  aforesaid ;  and  if  the  two  cor- 
porations cannot  agree  upon  the  amount  of  compensation  to  be 
made  therefor  or  the  points  and  manner  of  such  crossings  and  con- 
nections the  same  shall  be  ascertained  by  commissioners  to  be  ap- 
pointed by  the  court,  as  is  provided  in  this  chapter  in  respect  to 
acquiring  title  to  real  estate.  But  no  corporation  which  shall 
have  obtained  the  right  of  way  and  constructed  its  road  at  the 
point  of  intersection  before  the  application  for  the  appointment 
of  commissioners  may  be  made  shall  be  required  to  alter  the  grade 
or  change  the  location  of  its  road,  or  be  required  to  bear  any  part 
of  the  expense  of  making  and  maintaining  such  crossing  or  of 
such  proceeding."  In  1907  the  Legislature  of  Wisconsin  passed 
chapter  454,  p.  445,  Laws  1907,  which  contained  the  following 
provision :  "Sec.  1797-56.  Every  crossing  of  the  track  of  a  steam 
railroad  hereafter  made  by  the  track  of  another  steam  railroad, 
and  every  crossing  of  the  track  of  an  electric  or  street  railway  sur- 
face road  hereafter  made  at  points  outside  the  limits  of  incorpo- 
rated cities  by  the  tracks  of  a  steam  railroad  and  every  crossing  of 
the  track  of  a  steam  railroad  or  of  any  other  electric  or  street  rail- 
way surface  road  hereafter  made  at  points  outside  the  limits  of  in- 
corporated cities  by  the  track  of  an  electric  or  street  railway  sur- 
face road  shall  be  above,  below,  or  at  grade  of  the  tracks  proposed 
to  be  crossed  as  the  Railroad  Commission  shall  determine  after 
hearing  the  parties  upon  reasonable  notice  prescribed  by  said 
commission.  In  such  determination,  said  Railroad  Commission 
shall  prescribe  the  kind  and  character  of  the  protective  appli- 
ances, if  any,  to  be  installed,  operated  and  maintained  at  such 
crossings,  and  they  shall  also  fix  the  proportion  of  the  expense 
of  originally  constructing,  operating  and  maintaining  such  cross- 
ing and  of  any  protective  appliances  prescribed  by  them  and  the 
proportion  of  the  expense  of  operating  and  maintaining  the  same 
which  shall  be  paid  by  the  owners  of  said  tracks  respectively. 
In  case  said  commissioners  shall  not  in  the  first  instance  require 
protective  appliances  to  be  installed  at  grade  crossings  made  un- 
der this  section,  they  shall  after  reasonable  notice  to  and  hear 
ing  of  the  parties,  have  power  on  application  of  either  party  in- 
terested in  maintaining  and  operating  said  crossing,  or  on  their 
own  motion  to  require  protective  appliances  to  be  installed, 
operated  and  maintained  at  such  grade  crossings,  and  to  fix  the 
basis  upon  which  the  parties  using  such  crossings  shall  bear  and 
pay  the  cost  and  expense  of  constructing,  operating  and  main- 
taining the  same." 

After  the  passage  of  the  foregoing  act,  the  Wisconsin  &  North- 
em  Minnesota  Railway  Company  was  organized  under  the  laws 
of  Wisconsin,  and  obtained  from  the  Railroad  Commission  of 
Wisconsin  a  certificate  of  convenience  and  necessity  for  the  con- 
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struction  of  a  line  from  the  city  of  SupericM-  across  the  double 
tracks  of  the  relator  known  as  the  "Newton  Avenue  Line"  and 
across  the  track  of  the  relator  located  on  Connor's  Point. 
Thereafter  it  filed  its  plans  and  specifications  for  the  construction 
of  its  proposed  railroad,  showing  grade  crossings  of  the  relator's 
tracks.  A  hearing  was  had  before  the  Railroad  Commission,  and 
the  commission  on  May  26,  1908,  made  an  order  whereby  it  was 
determined  and  directed  that  the  crossings  be  at  grade ;  that  the 
expense  of  constructing  the  crossings  be  paid  by  the  Wisconsin  & 
Northern  Minnesota  Railway  Company;  that,  after  the  construc- 
tion of  the  crossings,  each  company  bear  one-half  of  the  expense 
of  maintaining  and  operating  them ;  that  an  interlocking,  derail- 
ing, and  signal  system  be  put  in  at  the  crossing  of  the  double 
tracks ;  and  that  each  company  bear  one-half  of  the  expense  of 
constructing,  maintaining,  and  operating  such  system.  The  re- 
lator opposed  a  grade  crossing.  The  evidence  shows  that,  before 
the  passage  of  chapter  454,  Laws  1907,  in  grade  crossings,  it  was 
customary  for  the  junior  road  to  pay  the  entire  cost  of  construc- 
tion, operating,  and  maintaining  the  crossing  and  interlocking 
system. '•The  position  of  the  appellant  here  is  that  the  order  of 
the  Railroad  Commission,  affirmed  by  the  court  below,  charging 
any  part  of  the  expense  of  maintaining  the  crossing  or  any  part 
of  the  expense  of  the  construction  or  maintenance  of  the  inter- 
locking, derailing,  and  signal  system,  is  without  authority  of  law 
and  void,  and  that,  if  chapter  454,  Laws  1907,  be  construed  as 
authorizing  the  order  of  the  commission,  it  deprives  the  relator 
of  its  property  without  due  process  of  law,  contrary  to  the  provi- 
sions of  section  1  of  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  and  of  section  13  of  article  1  of  the  Con- 
stitution of  Wisconsin,  and  that,  if  said  chapter  be  constitutional 
and  applies  to  the  crossing  of  railroads  constructed  prior  to  its 
enactment,  then  there  is  no  evidence  to  support  the  order  of  the 
Railroad  Commission  so  far  as  that  order  directs  the  relator  to 
bear  any  part  of  the  cost  of  operating  or  maintaining  the  crossings 
or  the  construction  or  maintenance  of  the  interlocking  system; 
that  the  applicant,  Wisconsin  &  Northern  Minnesota  Railway 
Company,  never  obtained  any  authority  to  enter  upon  or  cross 
the  tracks  or  rights  of  way  of  the  relator. 

Three  cases  are  brought  before  us  here  by  certiorari,  and 
argued  together,  namely,  the  instant  case.  State  ex  rel  Great 
Northern  Railway  Company,  Relator  and  Appellant,  v.  Railroad 
Commission  of  Wisconsin  et  al..  Respondents,  121  N.  W.  932, 
and  State  ex  rcL  Lake  Superior  Terminal  &  Transfer  Railway 
Company,  Relator  and  Appellant,  v.  Railroad  Commission  of 
Wisconsin  et  al.,  Respondents,  121  N.  W.  932.  The  contentions 
in  each  of  these  cases  are  substantially  the  same.  The  decision 
therefore  in  this  case  will  be  decisive  of  the  other  two. 
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Louis  Hanitch  and  C,  W.  Bunn  {Charles  Donnelly,  of  counsel), 
for  appellant. 

F.  L.  Gilbert,  Atty.  Gen.,  and  Luse,  Powell  &  Luse  (Alfred  H. 
Bright,  of  counsel),  for  respondents. 

Kerwin,  J.    (after  stating  the  facts  as  above).    It  is  contended 
on  the  part  of  each  relator,  but  especially  by  the  Great  Northern 
Railway  Company  and  the  Lake  Superior  Terminal  &  Transfer 
Company,  that  the  proceedings  to  obtain  a  certificate  of  conven- 
ience  and    necessity  were    premature,    because    the   point    of 
crossing  should  have  been  first  determined  and  the  right  to  cross 
obtained  before  such  certificate  were  granted.     This  contention 
involves  the  construction  of  the  acts  of  the  Legislature  set  out  in 
the  statement  of  facts.    Subdivision  6,  §  1828,  St.  1898,  provides 
that,  if  the  corporations  cannot  agree  upon  the  amount  of  com- 
pensation to  be  made  "or  the  points  and  manner  of  such  crossings 
and  connections,  the  same  shall  be  ascertained  by  commissioners 
to  be  appointed  by  the  court,  as  is  provided  in  this  chapter  in  re- 
spect to  acquiring  title  to  real  estate."    It  is  insisted  that  this  pro- 
vision is  still  in  force,  and  that  the  point  of  crossing  must  be  so 
determined  by  commissioners  appointed  by  the  court,  and  not  by 
the  Railroad  Commission.    Section  1797-56,  St.  1898,  as  added  by 
Laws  1907,  p.  445,  c.  454,  provides  that  **every  crossing  of  the 
track  of  a  steam  railroad  hereafter  made  by  the  track  of  another 
steam  railroad  *  ♦  ♦   shall  be  above,  below,  or  at  grade  of  the 
tracks  proposed  to  be  crossed  as  the  Railroad  Commission  shall 
determine."    And  it  further  provides  that  in  such  determination  the 
Railroad  Commission  shall  prescribe  the  kind  and  character  of  the 
protective  appliances,  if  any,  to  be  installed,  operated,  and  main- 
tained at  such  crossings.    Section  1797-40  provides  for  the  appli- 
cation   for  certificate  of  convenience  and    necessity  within  six 
months  after  !he  publication  of  the  articles  of  association,  and 
section  1797-41  provides  that  no  railroad  corporation  shall  make 
application  for  such  certificate  unless  it  shall  have  caused  a  copy 
of  its  articles  of  association  to  be  published  in  one  or  more  news- 
papers within  six  months  prior  to  the  time  of  making  the  applica- 
tion.    Section   1797-43  provides  that  every   application   for    a 
certificate  of  convenience  and  necessity  shall  be  accompanied  by 
complete  maps  and  profiles  of  the  line  of  the  proposed  road, 
which  shall  be  filed  with  the  application,  and  that  prior  to  granting 
or  refusing  the  certificate  the  Railroad  Commission  shall  have 
the  right  to  permit  errors,  omissions,  or  defects  in  the  application, 
maps,  and  profiles  to  be  supplied  or  corrected,  and  also  to  permit 
changes  in  the  proposed  route  where  deemed  desirable.    Sections 
1797-45,  1797-46,  and   1797-47  provide  for  hearing  counsel  and 
taking  evidence  in  support  of  or  in  opposition  to  the  application. 
Section  1797-48  provides  that  upon  conclusion  of  the  hearing  of 
the  application,  if  the  commission  or  a  majority  of  them  shall  find 
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that  the  proposed  road  would  be  a  pubHc  convenience,  and  that  a 
necessity  requires  the  construction  of  it,  the  commissioners  shall 
forthwith  grant  and  issue  to  the  applicant  a  certificate  that  public 
convenience  and  necessity  require  the  construction  of  said  road  as 
proposed,  and  shall  approve  the  maps  showing  the  proposed  route 
of  said  railroad  and  file  the  same  in  their  office,  and  the  applicant 
shall  cause  a  copy  of  such  maps  certified  by  the  secretary  of  the 
commission  with  the  seal  affixed  to  be  filed  in  the  office  of  the 
register  of  deeds  in  each  county  in  which  such  railroad  shall  be 
located,  and  such  filing  shall  be  a  condition  precedent  to  the  right 
of  the  applicant  to  institute  and  maintain  condemnation  proceed- 
ings for  the  acquirement  of  land  for  right  of  way,  stations,  and 
other  necessary  uses.  Section  1797-58  provides  for  a  change  or 
alteration  of  the  route  by  a  vote  of  two-thirds  of  the  directors  of 
said  railroad,  and  section  2,  c.  454,  p.  1086,  Laws  Wis.  1907,  pro- 
vides for  the  repeal  of  all  acts  in  so  far  as  they  are  inconsistent 
with  said  chapter.  It  is  clear,  therefore,  from  the  foregoing  stat- 
utes that  subdivision  6,  §  1828,  is  still  in  force,  except  in  so  far  as 
it  is  repealed  by  chapter  454,  Laws  1907.  Prior  to  the  Laws  of 
1907,  railroad  companies  had  the  right  by  a  vote  of  its  board  of 
directors  to  locate  the  line  of  its  railroad.  In  re  Milwaukee 
Southern  Railway  Co.,  124  Wis.  490,  102  N.  W.  401 ;  In  re  East- 
ern Wisconsin  R.  &  L.  Co.,  127  Wis.  641,  107  N.  W.  496.  Section 
1828,  subd.  6,  as  it  existed  before  the  passage  of  chapter  454, 
Laws  1907,  provided  that,  in  case  of  crossing  of  one  railroad  by 
another  where  the  corporations  could  not  agree  upon  the  amount 
of  compensation  "or  the  points  and  manner  of  such  crossings  and 
connections,"  the  same  should  be  ascertained  by  commissioners 
to  be  appointed  by  the  court.  Laws  1907,  c.  454,  we  think  obvi- 
ously was  intended  by  the  Legislature  to  authorize  the  Railroad 
Commission  to  settle  the  question  of  crossing  which  by  the  former 
law  was  to  be  settled  by  commissioners  appointed  by  the  court, 
and  therefore  the  right  of  the  Railroad  Commission  to  determine 
whether  such  crossing  should  be  above,  below,  or  at  grade  of  the 
tracks  proposed  to  be  crossed  in  view  of  the  diflFerent  statutes 
above  referred  to  vested  the  Railroad  Commission  with  power  to 
determine  the  point  of  crossing,  as  well  as  whether  it  should  be 
above,  below,  or  at  grade.  The  provisions  of  the  statutes  requir- 
ing maps  and  profiles  to  be  filed  with  the  Railroad  Commission 
describing  particularly  the  location  of  the  proposed  road  and  the 
provisions  with  reference  to  the  approval  of  such  maps  and  pro- 
files and  filing  the  same  seems  clearly  to  indicate  the  legislative 
intention  that  the  action  of  the  Railroad  Commission  was  to  be 
based  upon  the  particular  line  indicated  in  the  papers  filed  with  it 
for  its  action,  except  in  so  far  as  errors  might  be  corrected  and 
changes  made  as  provided  under  the  law  heretofore  referred  to. 
We  think,  therefore,  it  logically  follows,  reading  all  the  provisions 
of  the  statute  together,  that  the   Railroad  Commission  is  author- 
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ized  to  determine  the  point  of  crossing  as  well  as  the  manner,  and 
in  passing  upon  the  application  the  point  of  crossing  is  included 
in  the  determination  of  the  manner. 

In  many  cases  as  least  the  point  of  crossing  would  have  a  bear- 
ing upon  the  manner  of  crossing,  whether  above,  below,  or  at 
grade.  Besides,  the  commission  under  the  law  is  authorized  to 
pass  upon  the  application  presented  and  described  in  the  maps  and 
profiles,  and  not  upon  some  other  or  different  route.  We  do  not  see 
how  the  Legislature  could  have  intended  to  vest  in  the  Railroad 
Commission  the  authority  to  pass  upon  the  manner  of  crossing, 
and  withhold  the  power  to  determine  the  point  of  crossing,  since 
each  is  in  a  degree  involved  in  the  determination  of  the  other. 
The  argument  is  that  commissioners  should  be  first  appointed 
by  the  court  to  determine  the  point  of  crossing  and  the  damages. 
But  this  would  seem  to  be  an  awkward  and  impractical  execu- 
tion of  the  statute;  for,  until  the  manner  of  crossing  were  deter- 
mined, it  is  difficult  to  see  how  the  commissioners  could  intelligent- 
ly assess  the  damages.  Nor  could  they  as  well  determine  the  point 
of  crossing  until  the  manner  was  determined.  In  fact,  it  seems 
the  most  reasonable  and  practical  construction  of  the  statute 
would  require  that  the  determination  of  both  point  and  manner 
of  crossing  should  rest  with  the  same  tribunal,  and  we  think 
such  was  the  intention  of  the  Legislature.  That  the  law  as  it 
existed  before  the  passage  of  chapter  454,  Laws  1907,  respecting 
the  right  of  the  railroad  company  to  designate  its  route,  was  not 
abrogated  by  the  latter  law,  was  ruled  by  this  court  in  a  late  case. 
In  re  Eastern  Ry.  Co.  of  Minnesota,  116  N.  W.  841. 

It  is  manifest  that  the  line  of  road  designated  in  the  maps  and 
profiles  was  intended  by  the  Legislature  to  be  the  line  upon  which 
the  Railroad  Commission  was  to  act  in  determining  whether  the 
crossing  should  be  at  grade  or  otherwise,  and  provision  was  there- 
fore made  for  the  correction  of  errors,  omissions,  or  defects 
in  the  application,  maps,  and  profiles,  and  that  certified  copies  of 
the  maps  be  filed  in  each  county  through  which  the  road  was  to 
run,  doubtless  for  the  purpose  of  making  a  record  of  the  land 
sought  to  be  acquired  for  the  road.  The  provisions  of  section 
1797-58  also  bears  evidence  of  legislative  intention  to  give  the 
Railroad  Commission  power  over  the  determination  of  point  of 
crossing.  It  provides  for  change  of  route  by  filing  a  map  with 
the  Railroad  Commission  and  register  of  deeds  when  the  original 
map  fixing  the  location  is  filed,  and  further  states:  "Provided 
that  such  alteration  or  change  shall  not  deviate  from  the  original 
route  of  such  railroad  as  approved  by  the  Railroad  Commission 
for  a  greater  distance  than  one  mile.  *  *  *"  Our  attention 
is  called  to  Olean  S.  R.  Co.  v.  Pennsylvania  R.  Co.  et  aL,  75  App. 
Div.  412,  78  N.  Y.  Supp.  113,  as  controlling  on  this  point.  But 
the  New  York  statute  under  which  this  decision  was  rendered 
is  quite  different  from  ours,  and  therefore  the  decision  does  not 
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shed  much  light  upon  the  construction  of  our  statutes.  A  care- 
ful examination  of  all  the  provisions  of  our  statutes  upon  the 
subject  convinces  us  that  the  Railroad  Commission  is  vested  with 
power  to  determine  the  point  as  well  as  the  manner  of  crossing 
and  that  the  question  of  compensation  only  under  the  law  is 
left  to  the  commissioners  appointed  by  the  court.  3  Elliott  on 
Roads,  §§  119,  1120;  People  ex  rel  Depew  &  S.  W.  R.  Co.  v. 
Boards  of  Railroad  Commissioners  et  aL,  4  App.  Div,  259,  28 
N.  Y.  Supp.  528. 

2.  The  crucial  question  in  the  case  is  the  distribution  of  bur- 
dens between  the  contending  companies,  namely,  what  portion  of 
tjhe  expense  occasioned  by  the  Crossing  must  bg  borne  by  the 
junior  company,  or  company  seeking  to  cross  the  old  road.  The 
right  to  cross  before  as  well  as  after  the  passage  of  chapter  454, 
Laws  1907,  is  unquestioned ;  likewise,  the  right  of  the  senior  road 
to  some  compensation.  But  the  court  below,  as  well  as  the  Rail- 
road Commission,  held  that  the  expense  of  maintaining  the  cross- 
ing and  the  cost  of  construction  and  maintaining  the  interlock- 
ing, derailing,  and  signal  system  should  be  borne  one-half  by  each 
road.  This  conclusion  is  based  upon  the  right  of  the  state  to  alter 
or  repeal  the  charter  of  the  senior  company,  and  also  under  the 
police  power.  The  right  to  alter  or  repeal  existing  charters  is 
not  without  limitation  when  the  question  of  vested  property  rights 
under  the  charter  is  involved.  The  power  is  one  of  regulation 
and  control,  and  does  not  authorize  interference  with  property 
rights  vested  under  the  power  granted.  Commonwealth  v,  Essex 
Co..  13  Gray  (Mass.)  239;  Sinking-Fund  Cases,  99  U.  S.  700,  25 
L.  Ed.  496 ;  Shields  v.  Ohio,  95  U.  S.  319,  24  L.  Ed.  357 ;  Miller  v. 
State,  15  Wall.  478,  21  L.  Ed.  98;  Holyoke  Co.  v.  Lyman,  15 
Wall.  500,  21  L.  Ed.  133;  Pearsall  v.  Great  Northern  R.  Co.,  161 
U.  S.  646,  16  Sup.  Ct.  705,  40  L.  Ed.  838.  The  doctrine  is  well 
stated  in  Sinking-Fund  Cases,  99  U.  S.  720  *(25  L.  Ed.  496). 
as  follows :  "That  this  power  has  a  limit  no  one  can  doubt.  All 
agree  that  it  cannot  be  used  to  take  away  property  already  ac- 
quired under  the  operation  of  the  charter  or  to  deprive  the  cor- 
poration of  the  fruits  actually  reduced  to  possession  of  contracts 
lawfully  made.  *  *  *"  The  reserve  power  stops  short  of  the 
power  to  divest  vested  property  rights,  and  is  embodied  in  the 
state  Constitution  for  the  purpose  of  enabling  the  state  to  retain 
control  over  corporations,  and  must  be  construed  in  connection 
with  the  other  provision  of  the  Constitution  to  the  effect  that 
private  property  shall  not  be  taken  for  public  use  without  com- 
pensation. It  follows,  therefore,  "that  where,  under  power  in 
a  charter,  rights  have  been  acquired  and  become  vested,  no  amend- 
ment or  alteration  of  the  charter  can  take  away  the  property  or 
rights  which  have  become  vested  under  a  legitimate  exercise  of 
the  powers  granted."  Commonwealth  v,  Essex  Co.,  supra.  More- 
over, the  power  to  alter  or  amend  is  a  reserved  power  in  the  in- 
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lerest  of  the  state  to  modify  or  repeal  its  own  contract  with  the 
corporations.    Tomlinson  v.  Jessup,  82  U.  S.  454,  21  L.  Ed.  204; 
State  V,  Chicago  &  N.  W.  R.  Co.  et  al,  128  Wis.  449,  108  N.  W. 
594.    The  appellant  acquired  its  right  of  way  and  constructed  its 
road  under  the  provisions  of  the  laws  of  this  state,  and  while 
subdivision  6  of  section  1828,  St.  1898,  was  in  force  and  unmodi- 
fied, which  subdivision  provided :  "But  no  corporation  which  shall 
have  obtained  the  right  df  way  and  constructed  its  road  at  the 
point  of  intersection  before  the  application  for  the  appointment  of 
commissioners  may  be  made  shall  be  required  to  alter  the  grade 
or  change  the  location  of  its  road,  or  be  required  to  bear  any 
part  of  the  expense  of  making  and  maintaining  such  crossing  or 
of  such  proceeding."    So,  under  this  statute  in  force  at  the  time 
appellant  constructed  its  road,  there  can  be  no  doubt  that  railroads 
thereafter  crossing  were  required  to  pay  all  the  expense  of  con- 
structing and  maintaining  such  crossing.    This  statute  is  in  har- 
mony with  the  common  law,  as  an  examination  of  the  authorities 
will  demonstrate.    Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee,  97 
Wis.  418,  72  N.  W.  1118;  State  ex  rel.  Minneapolis  v.  St.  Paul,. 
M.  &  M.  R.  Co.,  98  Minn.  380,  108  N.  W.  261,  120  Am.  St.  Rep. 
581 ;  Northern  C.  R.  Co.  v.  Mayor  &  City  Council  of  Baltimore,. 
46  Md.  425;  Dyer  County  v.  Railroad,  87  Tenn.  712,  11  S.  W. 
943;  Perley  v.  Chandler,  6  Mass.  454,  4  Am.  Dec.  159;  Rich- 
ardson V,  Bigelow,  15  Gray  (Mass.)  154;  State  ex  rel.  North  C» 
R.  Co.  V.  Northern  P.  R.  Co.,  49  Wash.  78,  94  Pac.  907.    In  Bos- 
ton &  A.  R.  Co.  V,  Cambridge,  159  Mass.  287,  34  N.  E.  382,  the 
court  said :  "But  at  common  law  the  crossing  of  a  new  way  with 
one  already  in  use  must  be  made  with  the  least  possible  injury 
to  the  old  way,  and  whatever  structures  are  necessary  must  be 
erected  and  maintained  at  the  expense  of  the  party  making  the 
new  way,  and,  if  the  old  way  cannot  be  crossed  without  damage, 
the  damage  must  be  ascertained  and  paid."    The  appellant,  there- 
fore,  having  acquired  its  right  of  way  under  the  statute  referred  to 
protecting  it  from  all  damages  occasioned  by  the  crossing  by  the 
junior  road,  must  have  a  vested  property  right  which  cannot  be 
taken  for  the  benefit  of  another  railway  without  compensation. 
Although  the  property  of  a  railroad  is  devoted  to  public  use,  it 
is  nevertheless  entitled  to  protection,  subject  to  rea^sonable  regula- 
tion in  the  interest  of  the  public.   Eastern  W.  R.  &  L.  Co.  et  al. 
V.  Hackett  (Wis.)  115  N.  W.  382;  Interstate  Commerce  Com- 
mission V.  Chicago  G.  W.  R.  Co.,  209  U.  S.  108,  28  Sup.  Ct.  493, 
52  L.  Ed.  705. 

In  Eastern  W.  R.  &  L.  Co.  et  al.  v,  Hackett,  supra,  this  court 
said :  "It  is  a  somewhat  prevalent  error  that  property  devoted  to 
public  use  and  subject  to  public  regulation  is  thereby  quite  out 
of  law,  or,  as  Blackstone  says,  caput  lupinum.  The  use  of  such 
property  is  subject  to  regulation,  and  subject  to  interference  by 
the  public  authorities  with  the  dominion  of  the  owner  to  a  far 
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greater  degree  than  private  property,  because  of  its  quasi  public 
character,  and  because  of  the  tendency  to  abuse  or  extortion  in 
its  use  and  management.  But,  subject  to  this  limitation,  the 
owner  of  such  property  has  the  same  rights  in  his  property  as  any 
other  owner.  He  may  insist  upon  his  own  price  therefor,  except 
as  against  the  power  of  eminent  domain.  He  may  insist  upon  all 
the  advantages  of  location  and  all  the  acivantages  of  existing  con- 
tracts, so  long  as  he  does  not  run  counter  to  reasonable  and  law- 
ful regulations  concerning  the  use  of  such  property."  And  in 
Western  Union  T.  Co.  v,  Pennsylvania  R.  Co.  et  al.,  195  U.  S. 
540,  25  Sup.  Ct.  133,  49  L.  Ed.  312,  it  is  said:  "A  railroad's 
right  of  way  has  therefore  the  substantiality  of  the  fee,  and  it  is 
private  property  even  to  the  public  and  all  else  but  an  interest 
and  benefit  in  its  uses.  It  cannot  be  invaded  without  guilt  of  tres- 
pass. It  cannot  be  appropriated  in  whole  or  part,  except  upon 
the  payment  of  compensation.  In  other  words,  it  is  entitled  to 
the  protection  of  the  Constitution,  and  in  the  precise  manner  in 
which  protection  is  given.  It  can  only  be  taken  by  the  exercise 
of  the  powers  of  eminent  domain,  and  a  condition  precedent  to 
the  exercise  of  such  power  is,  we  said,  in  Sweet  v.  Rechel  that  the 
statute  conferring  it  make  provision  for  reasonable  compensation 
to  the  owner  of  the  property  taken."  Upon  the  proposition  that 
under  the  reserve  power  in  the  Constitution  vested  property  rights 
cannot  be  taken  away  or  destroyed  without  compensation,  the  fol- 
lowing cases  are  in  point :  Detroit  v.  Detroit  &  H.  P.  R.  Co.,  43 
Mich.  140,  5  N.  W.  275;  Hill  v.  Glasgow  R.  Co.,  et  al,  (C.  C.) 
41  Fed.  610;  San  Joaquin  &  K.  R.  C.  I.  Co.  v.  Stanislaus  County 
(C.  C.)  113  Fed.  930;  Shields  v,  Ohio,  95  U.  S.  319,  24  L.  Ed. 
357 ;  State  v.  Chicago  &  N.  W.  R.  Co.,  et  aL,  128  Wis.  449,  108 
N.  W.  594. 

It  seems  clear,  therefore,  under  the  authorities,  that  the  ap- 
pellant when  it  constructed  its  road  prior  to  the  passage  of  chapter 
454,  Laws  1907,  acquired  a  vested  property  right  which  cannot  be 
divested  without  compensation  under  the  reserve  power  to  alter 
or  amend  its  charter.  That  the  expense  of  constructing  and  main- 
taining the  crossing  including  the  interlocking  and  derailing 
system  will  be  great  is  without  dispute.  It  is  equally  clear  that 
this  expense  is  occasioned  through  the  crossing  by  the  junior 
road,  and  to  compel  the  senior  road  to  pay  any  part  of  such  ex- 
pense is  manifestly  a  taking  of  the  property  of  the  appellant 
While  it  may  be  conceded  that  the  safety  devices  are  necessary 
and  properly  within  the  power  of  the  commission  to  order,  it  is 
also  true  that  the  necessity  of  such  devices  was  caused  by  the 
crossing  by  the  junior  road.  The  question,  therefore,  is  one  of 
distribution  of  burdens  between  the  senior  and  junior  roads.  That 
there  is  no  authority  of  law  to  lay  any  portion  of  this  burden  up- 
on the  senior  road  under  the  power  to  alter  or  amend  its  charter 
(section  1,  art.  11,  Const.  Wis.)  we  think  is  clear.    The  question 
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arises  whether  any  portion  of  the  burden  can  be  imposed  upon 
the  senior  company  under  the  police  power.  The  main  conten- 
tion of  counsel  for  respondent  to  support  the  order  of  the  Rail- 
road Commission  in  apportioning  a  part  of  the  expense  of 
the  crossing  to  the  appellant  is  based  upon  the  police  power, 
and  that  the  act  of  the  Legislature  (chapter  454,  Laws 
1907),  is  a  legitimate  exercise  of  such  power.  The  particular 
scope  of  the  police  power  has  been  the  subject  of  much  judicial 
discussion.  In  the  late  case  of  State  v,  Redmon,  134  Wis.  89, 
114  N.  W.  137,  14  L.  R.  A.  (N.  S.)  229,  it  is  said  that  in  the 
multitude  of  attempts  which  have  been  made  to  define  it  not 
much  has  been  added  to  the  simple  expression  that  it  is  the  power 
to  make  all  laws  which  in  contemplation  of  the  Constitution  pro- 
mote the  public  welfare,  and  the  controlling  question  in  consider- 
ing the  scope  of  the  police  power  is  whether  the  manner  of  dealing 
with  the  subject  in  the  particular  case  "so  passes  the  bound- 
aries of  reason  as  to  overstep  some  constitutional  inhibition  ex- 
press or  irflplied."  The  question  of  the  scope  of  police  power  has 
been  discussed  in  numerous  decisions  of  this  court,  and  further 
general  discussion  would  seem  useless. 

If  the  act  in  question  (chapter  454,  Laws  1907)  were  construed 
as  contended  by  counsel  for  respondent,  namely,  that  the  commis- 
sion has  power  to  appropriate  the  cost  of  the  crossing  between  the 
roads  as  it  did  and  without  remedy  for  appellant's  damages,  it 
would  be  unconstitutional,  and  not  a  reasonable  exercise  of  the 
police  power,  because  such  a  construction  would  amount  to  a 
taking  of  the  property  of  appellant  and  transferring  it  to  respond- 
ent without  compensation.    We  do  not  think  the  act  should  have 
such  construction,  and  we  believe  it  is  capable  of  one  which  will 
render  it  constitutional.     That  the  commission  had  the  right  to 
order  the  interlocking,  derailing,  and  signal  systeni  may  be  con- 
ceded, since,  in  view  of  the  conditions  created  by  the  crossing, 
some  such  regulation  was  doubtless  necessary.    But  it  was  nec- 
essary because  of  the  crossing  by  the  junior  road,  and  without 
such  crossing  would  be  unnecessary.    The  Railroad  Commission 
and  the  court  below  seem  to  have  been  of  the  opinion  that  under 
the  law  the  commission  was  bound  to  apportion  the  costs  of  cross- 
ing between  the  two  roads,  and  that  the  statute  is  mandatory  upon 
the  subject.    True,  the  law  provides  that  the  commission  "shall 
also  fix  the  proportion  of  the  expense  of  originally  constructing, 
operating  and  maintaining  such  crossing,  and  of  any  protective 
appliances  prescribed  by  them  and  the  proportion  of  the  expense 
of  operating  and  maintaining  the  same  which  shall  be  paid  by  the 
owners  of  said  tracks  respectively."    The  act  must  have  such  con- 
struction as  will  save  it  from  infringing  the  Constitution,  if  it 
will  bear  such  construction.    Now,  while  the  language  of  the  act 
may  support  the  construction  claimed  for  it  by  respondent,  we 
think  it  capable  of  construction  which  would  not  require  the  Rail- 
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road  Commission  to  impose  any  part  of  the  expense  of  the  cross- 
ing upon  the  senior  road,  which  would  result  in  a  taking  of  its 
property  without  compensation,  as,  for  example,  all  damages  oc- 
casioned by  the  crossing  might  be  adjusted  in  the  condemnation 
proceedings,  and  thus  the  equal  status  of  the  roads  as  to  future 
burdens  established,  and  perhaps  other  conditions  might  arise 
in  cases  where  a  part  of  the  expense  of  the  crossing  might  be 
charged  to  the  senior  road  without  violating  any  constitutional 
princif>le.  We  shall  not  attempt  to  anticipate  what  cases  or  con- 
ditions might  arise  which  would  justify  charging  part  of  the  ex- 
pense to  the  senior  road.  It  is  sufficient  to  say  that  such  con- 
struction cannot  be  given  the  law  as  would  result  in  taking  the 
property  of  appellant  for  the  benefit  of  respondent  without  com- 
pensation. But,  returning  to  the  question  of  right  to  impose  the 
burden  of  one-half  of  the  expense  of  the  crossing  under  the  police 
power  upon  the  senior  road,  and  conceding  that  it  was  within  the 
power  of  the  commission  to  order  such  system,  the  order  cannot 
be  sustained  except  on  the  idea  of  payment  of  damages  to  the 
senior  road. 

Counsel  for  respondent  seek  to  support  their  position  on  the  au- 
thority of  cases  regarding  public  street  crossings.  But  the  dis- 
tinction between  the  two  classes  of  cases  is  quite  clearly  marked. 
In  the  first  place,  the  "ways,"  as  pointed  out  in  the  decisions  of 
some  courts,  are  not  of  the  same  general  nature.  Among  other 
points  of  distinction  which  may  be  suggested  it  may  be  observed 
that  a  street  or  public  highway  is  opened  and  used,  not  for  rev- 
enue, but  solely  for  the  benefit  of  the  general  public.  While  it 
is  true  a  railroad  has  some  of  the  attributes  of  a  public  highway,, 
in  that  it  is  a  common  carrier  of  freight  and  passengers,  yet  it  is 
owned  by  private  parties,  and  operated  and  used  as  other  private 
property  for  gain,  subject  to  public  control,  because  devoted  to  a 
public  purpose.  And  so  the  common-law  rule  respecting  the  dis- 
tribution of  the  burden  caused  by  the  crossing  of  "ways"  has 
been  held  to  apply  to  "ways"  of  the  same  general  nature.  State 
ex  rcl.  Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co.  et  al,,  98  Minn. 
380,  108  N.  W.  261,  120  Am.  St.  Rep.  581;  Chicago.  M.  &  St. 
P.  R.  Co.  V.  Milwaukee,  97  Wis.  418,  72  N.  W.  1118.  And  in 
Toledo  A.  A.  &  N.  M.  R.  Co.  v.  Detroit  L.  &  N.  R.  Co.,  62  Mich. 
566,  29  N.  W.  503  (4  Am.  St.  Rep.  875),  speaking  on  a  statute 
similar  to  ours,  the  court  said :  "But  I  can  find  no  authorit}'  for 
compelling  the  company  whose  road  is  crossed  to  pay  any  part  of 
the  expense  of  making  or  constructing  the  crossing.  Certainly, 
it  is  not  for  its  interest  to  have  its  property  thus  used ;  and,  while 
the  company  in  accepting  its  franchise  must  be  regarded  as  hav- 
ing done  so  upon  the  condition  that  its  road  might  be  thus  crossed 
upon  being  paid  reasonable  compensation  therefor,  there  can  be 
no  presumption  that  it  ever  consented  to  pay  for  the  privilege  of 
being  thus  injured.     I  know  of  no  law  or  principle  which  will 
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compel  one  company  to  build  and  maintain  a  railroad  track  for 
another,  or  to  furnish  the  money  necessary  for  that  purpose ;  and, 
to  the  extent  that  this  section  of  the  statute  requires  this  to  be 
done  in  this  class  of  cases,  it  is  repugnant  to  the  Constitution." 
In  Flint  &  P.  M.  R.  Co.  v.  Detroit  &  B.  C.  R.  Co.  et  al,  64  Mich, 
350,  31  N.  W.  281,  it  was  held  that  in  condemnation  proceedings 
by  one  railroad  for  the  right  to  cross  another  the  cost  of  main- 
taining signals,  a  crossing  system,  and  watchman  were  proper 
elements  of  damages.  In  State  ex  rel.  North  C.  R.  Co.  v.  North- 
em  P.  R.  Co.,  49  Wash.  78,  94  Pac.  907,  the  court  held  that  the 
burden  of  maintaining  an  interlocking  device  at  the  point  of  cross- 
ing was  an  actual  damage  to  the*  senior  road  and  that  such  was 
the  result  of  the  crossing,  and  therefore  it  should  be  charged  to 
the  road  for  whose  benefit  the  damage  was  occassioned.  In  Butte 
A.  &  P.  R.  Co.  v.  Montana  U.  R.  Co.  ct  a/.,  16  Mont.  504,  41 
Pac.  232,  31  L.  R.  A.  298,  50  Am.  St.  Rep.  508,  it  was  held 
that  the  expense  of  a  watchman  at  the  crossing  should  be  imposed 
upon  the  new  road.  In  West  J.  &  S.  R.  Co.  v.  Atlantic  C.  &  S.  T. 
Co.  et  al,,  65  N.  J.  Eq.  622,  56  Atl.  894,  the  court  said:  "There 
seems  to  be  no  equitable  ground  which  requires  the  senior  com- 
pany presently  in  occupation  to  pay  anything  to  enable  the  junior 
company  to  construct  its  own  crossing  in  such  a  manner  that  it 
shall  not  impair  rights  of  the  senior  company  already  vested  and 
in  enjoyment.  It  is  the  duty  of  the  junior  company  so  to  build 
its  tracks  over  the  senior  company's  rails  that  the  crossing  may 
be  safe."  To  the  same  effect  are  the  following  cases:  Winona 
&  S.  W.  R.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.,  50  Minn.  300, 
52  N.  W.  657;  Elkins  E.  R.  Co.  v.  Western  M.  R.  Co.  et  aL  (C, 
C.)  163  Fed.  724;  St.  Louis,  J.  &  C.  R.  R.  Co.  ct  al.  v,  Spring- 
field &  N.  R.  Co.,  96  111.  274;  Chicago  &  W.  I.  R.  Co.  v,  Engle- 
wood  C.  R.  Co.,  115  111.  375,  4  N.  E.  246,  56  Am.  Rep.  173. 

It  would  be  useless  to  attempt  a  general  review  of  all  the  au- 
thorities. We  shall  refer,  however,  to  some  of  the  cases  mainly 
relied  upon  by  the  respondents;  and,  in  considering  the  authori- 
ties, it  must  be  borne  in  mind,  as  before  stated,  that  the  question 
here  is  not  as  to  when  and  under  what  circumstances  the  state 
can  under  the  reserve  power  alter  or  amend  its  contract  with  the 
corporation  or  take  property  under  a  reasonable  exercise  of  the 
police  power  in  the  interest  of  the  public,  but  whether  it  can  take 
the  property  of  one  lawfully  acquired  under  legislative  authority, 
and  give  it  to  another  without  compensation  to  the  owner.  In 
Chicago,  St.  P.,  M.  &  O.  R.  Co.  v,  Chicago,  M.  &  St.  P.  R.  Co., 
113  Wis.  161,  87  N.  W.  1085,  89  N.  W.  180,  the  question  arose 
under  a  contract  as  to  the  meaning  of  "other  similar  appliances," 
and  it  was  held  that  they  did  not  include  an  interlocking  system, 
since  such  system  could  not  have  been  in  the  contemplation  of  the 
parties  when  the  contract  was  made.  The  question  arose  under 
a  contract  between  the  two  companies,  parties  to  the  contract, 
while  here  the  commission  determined  what  shall  constitute  a. 
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proper  crossing.    In  Railroad  Commission  Cases,  116  U.  S.  307, 
6  Sup.  Ct.  334,  388,  1191,  29  L.  Ed.  636,  the  question  was  as  to 
the  right  of  the  state  to  regulate  rates  and  fix  a  minimum  trans- 
portation charge.     In  Pennsylvania  R.  Co.  v.  Miller,  132  U.  S. 
75,  10  Sup.  Ct.  34,  33  L.  Ed.  267,  the  question  arose  as  to  the  right 
under  a  change  in  the  Constitution  of  the  state  to  recover  conse- 
quential damages  in  a  condemnation  proceeding,  and  the  court 
held  that,  since  there  was  no  exemption  from  future  liability  for 
such  damages,  it  took  its  charter  subject  to  such  liability  created 
by  general  law  in  respect  to  Jthe  subject-matter    involved.     In 
Chapin  ct  al.  zk  Crusen  ct  al,,  31  Wis.  209,  the  case  grew  out  of  a 
ferry  franchise  which  was  held  to  be  a  mere  license,  and  even  in 
that  case  the  court  recognized  the  doctrine  that  vested  property 
rights  could  not  be  destroyed.   Chicago  &  A.  R.  Co.  v.  Joliet  L. 
&  A.  R.  Co.,  105  111.  388,  44  Am.  Rep.  799,  is  where  the  ques- 
tion arose  on  stipulation  entered  into  between  the  roads.    Cin- 
cinnati, I.  &  W.  R.  Co.  V,  Connersville,  170  Ind.  316,  83  N.  E. 
503,  involved  the  question  of  right  to  damages  occasioned  through 
compliance  with  police  regulation.   Grand  T.  W.  R.  Co.  z'.  Rail- 
road Commission  et  al.  40  Ind.  App.  168,  81  N.  E.  524,  involved 
contract  rights  between  the  roads  respecting  an  interlocking  sys- 
tem.  Northern  P.  R.  Co.  v.  State  ex  rel  Duluth,  208  U.  S.  583, 
28  Sup.  Ct.  341,  52  L.  Ed.  630,  holds  that  the  police  power  of 
the  state  cannot  be  contracted  away.   Many  other  cases  cited  by 
respondent  involved  the  exercise  of  the  police  power,  and  where 
no  question  of  vested  property  rights  between  the  roads  existed 
and  crossings  of  streets  or  public  highways.    The  case  most  in 
point  cited  by  respondent  is  Lake  S.  &  M.  S.  R.  Co.  v.  Cincinnati 
S.  &  C.  R.,  30  Ohio  St.  604.  This  case  appears  in  a  degree  to  sup- 
port the  respondent's  contention,  although  it  recognizes  the  right 
of  the  senior  road  to  have  compensation  for  its  property.  The  case 
does  not  seem  to  rest  on  a  statute  like  ours  (subdivision  6,  §  1828), 
and,  if  any  such  statute  existed  in  Ohio  at  the  time  the  road  was 
built,  which  we  fail  to  find,  it  was  not  considered  by  the  court  as 
controlling  in  any  way  in  the  case.    We  have  seen  from  the  au- 
thorities cited  that  the  crossing  road  at  common  law  was  bound 
to  restore  the  senior  road  as  far  as  possible  to  its  former  servicea- 
bleness  and  pay  all  damages  occasioned  by  the  crossing,  and  our 
statute  referred  to  manifestly  was  passed  to  protect  that  property 
right  and  remove  any  question  on  the  subject. 

3.  It  is  further  contended  by  counsel  for  appellant  that  chapter 
454,  Laws  1907,  is  invalid,  since  it  purports  to  invest  the  Rail- 
road Commission  with  power  to  fix  the  proportion  of  the  expense 
of  crossing,  and  is  therefore  a  delegation  of  legislature  power,  era 
vesting  of  the  commission  with  judicial  power.  We  do  not  re- 
gard this  position  tenable.  Minneapolis,  St.  P.  &  S.  Stc.  M.  R. 
Co.  V.  Railroad  Commission  (Wis.)  116  N.  W.  905,  17  L.  R.  A. 
(N.  S.)  821 ;  Madison  et  al  v.  Madison  G.  &  E.  Co  et  al  129 
Wis.  249,  108  N.  W.  65,  8  L.  R.  A.  (N.  S.)  529;  State  ex  rel 
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Kellogg  v.  Currens  ct  a/.,  Ill  Wis.  431.  87  N.  W.  561,  56  L.  R.  A. 
252;  Xash  v.  Fries  et  al,  129  Wis.  120.  108  N.  W.  210;  Dowling 
ct  al,  V.  Lancashire  Ins.  Co.,  92  Wis.  63,  65  N.  W.  738,  31  L.  R. 
A.  112;  Union  B.  Co.  v.  United  States,  204  U.  S.  364,  27  Sup. 
Ct.  367,  51  L.  Ed.  523. 

4.  It  is  settled  that,  unless  the  order  of  the  Railroad  Commis- 
sion be  unlawful  or  unreasonable,  it  cannot  be  disturbed.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Railroad  Commission 
(Wis.)  116  N.  W.  905,  17  L.  R.  A.  (N.  S.)  821.  The  commis- 
sion, as  appears  from  their  opinion  printed  in  the  record  by  the 
respondent,  indicates  that  they  considered  under  "the  plain  man- 
date of  the  statute"  that  they  were  compelled  to  distribute  the 
burden  as  they  did,  and  that  they  were  not  concerned  with 
the  elements  of  damage  to  which  the  appellant  was  entitled 
under  section  1828,  subd.  6.  The  court  below  seems  to  have 
taken  the  same  view  as  appears  from  the  memorandum  opin- 
ion filed,  in  which  it  is  said  that,  if  the  appellant  has  the 
right  to  recover  such  expenses,  that  is  a  matter  to  be  con- 
sidered by  the  condemnation  commission.  It  is  quite  obvious, 
therefore,  that  both  the  Railroad  Commission  and  the  court  be- 
low were  in  doubt  as  to  what  damages  should  be  recovered  in 
the  condemnation  proceedings,  and  intended  to  leave  that  matter 
for  further  determination.  If  the  purpose  of  the  Railroad  Com- 
mission in  making  the  order  and  the  court  in  affirming  it  was 
to  negative  the  right  of  the  appellant  to  recover  the  damages 
caused  by  the  crossing  including  maintenance  of  the  crossing  and 
construction  and  maintenance  of  the  interlocking,  derailing,  and 
signal  system,  the  commission  and  court  were  wrong  and  acted 
without  authority  in  that  regard.  But,  on  the  other  hand,  if  the 
purpose  was  to  apportion  the  expense  to  be  charged  to  each  road 
in  the  future,  leaving  the  amount  of  damages  occasioned  by  the 
crossing  to  be  awarded  by  the  commissioners  appointed  by  the 
court  in  the  condemnation  proceedings,  then  the  order  of  the  com- 
mission is  within  the  law.  This  seems  to  have  been  the  theory 
of  the  commission  and  the  court  below,  and  we  think  is  the  most 
practical  and  workable  construction  of  the  statute. 

It  follows  from  what  has  been  said  that  upon  the  case-made  the 
appellant  should  recover  in  the  condemnation  proceedings  all 
damages  caused  by  the  crossing  of  the  senior  road  by  the  junior 
road,  including  cost  of  grading,  rails,  frogs,  switches,  and  other 
appliances  used  in  constructing  and  maintaining  the  crossing,  as 
well  as  the  cost  of  constructing  and  maintaining  the  interlocking, 
derailing,  and  signal  system.*  The  judgment  should  therefore  be 
modified  so  as  to  make  clear  this  idea. 

The  judgment  of  the  court  below  is  modified  so  as  to  affirm  the 
order  of  the  Railroad  Commission  without  prejudice  to  the  appel- 
lant's right  to  recover  all  damages  as  indicated  in  this  opinion, 
and,  as  so  modified,  is  affirmed.  No  costs  are  allowed  either  party 
upon  this  appeal,  except  that  respondent  pay  the  clerk's  fees. 
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(Supreme  Court  of  Pennsylvania,  April  26,  1909.) 

[73  Atl.   Rep.  923.] 
of    Fare — Contract    with    City— Constmction,— A 


contract  between  a  street  railway  company  and  a  city  provided  that 
the  ''present  rates  of  fare*'  may  be  changed  from  time  to  time  with 
consent  of  both  parties.  The  ''present  rates  of  fare"  were  5  cents  for  a 
continuous  ride,  or  a  sale  of  tickets  at  the  rate  of  six  for  25  cents,  and 
free  transfers  at  certain  places,  both  on  the  cash  fares  and  the  tickets. 
Held,  that  the  contract  was  not  violated  by  a  rule  of  the  company  by 
which  transfers  were  issued  only  to  persons  paying  a  cash  fare,  and 
not  to  those  paying  fare  by  tickets. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Bill  by  the  City  of  Philadelphia  against  the  Philadelphia  Rapid 
Transit  Company.  From  a  decree  dismissing  the  bill,  plaintiff  ap- 
peals.   Affirmed. 

Staake,  J.,  in  the  court  below,  filed  an  opinion  in  which  he 
stated  the  facts  to  be  as  follows : 

"This  is  a  bill  in  equity  praying  for  a  decree  against  the  defend- 
ant :  ( 1 )  That  each  ticket  purchased  of  the  defendant  at  the  rate 
of  six  tickets  for  25  cents  shall  have  all  the  effect  of  a  cash  fare 
of  5  cents.  (2)  That  the  defendant  may  be  required  to  perform 
its  contract  with  the  plaintiff,  and  accept  such  tickets  with  like 
effect  as  if  fares  of  5  cents  each  were  paid  by  its  passengers,  and 
to  issue  transfers  thereon  in  like  manner  for  the  same  points  and 
for  the  same  routes  and  distances  as  those  for  which  the  said 
transfers  were  issued  upon  the  pa3rment  of  such  tickets  on  and 
immediately  after  July  1,  1907,  and  until  Alay  18,  1908.  (3) 
That  the  rule  of  the  defendant  company,  *by  virtue*of  which,  on 
and  after  May  18,  1908,  it  refused  to  issue  transfers  as  thereto- 
fore issued  to  those  who  had  paid  their  fare  by  ticket,*  and  by 
which  such  transfers  were  issued  *only  at  the  time  a  5-cent  cash 
fare  is  paid,  and  only  when  asked  for  by  the  passenger  at  the  time 
of  the  payment  of  the  cash  fare,'  and  the  'orders'  of  the  said  com- 
pany defendant  abolishing  certain  transfers  which  had  theretofore 
been  granted,  so  that  on,  from,  and  after  said  May  18,  1908,  such 
transfers  were  not  issued,  and  passengers  were  and  still  are  re- 
quired to  pay  a  second  or  additional  fare  for  the  ride,  which  there- 
tofore had  been  granted  for  the  one  fare,  should  be  decreed  to  be 
unauthorized  and  unlawful,  and  in  violation  of  a  contract  of  the 
city  of  Philadelphia  with  the  defendant  company  dated  July  If 
1907,  made  under  the  provisions  of  an  ordinance  of  the  councils 
of  the  city  of  Philadelphia,  duly  approved  by  the  mayor  of  the 
said  city  on  July  1,   1907,  entitled  *An  ordinance  authorizing  the 
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execution  of  a  contract  between  the  city  of  Philadelphia  and  the 
Philadelphia  Rapid  Transit  Company,  affecting,  fixing  and  regu- 
lating the  duties,  powers,  rights  and  liabilities  of  the  city  and  of 
the  Philadelphia  Rapid  Transit  Company  and  its  subsidiary  com- 
panies, and  the  relations  and  the  respective  interests  of  the  con- 
tracting parties,  providing  for  the  future  management  and 
extension  of  the  street  railway  system  controlled  by  the  Philadel- 
phia Rapid  Transit  Company,  and  the  final  acquisition  of  its  lease- 
holds and  property  by  the  city,  and  repealing  so  much  of  former 
ordinances  as  is  inconsistent  therewith.'  (4)  That  an  injunction 
may  issue  against  the  defendant  company  enjoining  the  company 
defendant  and  prohibiting  it  from  carrying  out  the  terms  of  the 
said  rules  and  orders  and  each  of  them.  (5)  That  the  plaintiff 
may  have  such  further  and  different  relief  as  may  be  or  become 
necessary  or  proper  in  the  premises. 

"The  city  averred  that  the  eighth  section  of  the  said  contract 
provided :    'The  city  hereby  confirms  to  the  company  and  its  sub- 
sidiary companies  all  of  the  consents,  rights,  and  franchises  here- 
tofore granted  to  and    exercised  by  them,  and  each  of  them, 
including  the  right  of  operation  by  the  overhead  trolley  system, 
free  of  all  terms,  conditions,  and  regulations  not  herein  provided 
for,  and  does  further  give  up  and  surrender  and  agree  not  to  ex- 
ercise any  rights  which  it  may  possess  in  respect  to  a  repeal  or 
resumption  of  any  of  the  said  rights  now  possessed  or  heretofore 
granted,  or  a  taking  over  of  any  of  said  properties ;  any  law,  ordi- 
nance, or  contract  now  in  force  or  hereafter  passed  to  the  con- 
trary notwithstanding:    Provided,  however,  that  the  present  rates 
of  fare  may  be  changed  from  time  to  time,  but  only  with  the  con- 
sent of  both  parties  hereto ;  and  provided  further,  that  nothing  in 
this  contract  contained  shall  be  construed  to  limit  the  power  of 
the  city  to  make  all  rules  and  regulations,  relating  to  the  operation 
and  management  of  the  lines  controlled  by  the  company,  necessary 
and  proper  to  be  made  under  the  police  power' — and  that  'at  the 
time  when  the  said  contract  was  made  there  were  three  rates  of 
fare  of  the  defendant  company,'  viz.,  a  cash  fare  of  5  cents  for 
eacfi  passenger,  a  fare  of  8  cents  for  which  the  passenger  received 
what  was  called  an  exchange  ticket,  and  for  which  he  was  entitled 
to  ride  upon  a  car  of  an  intersecting  line  from  the  point  of  inter- 
section, and  that  the  company  also  sold  through  its  conductors 
six  tickets  for  25  cents,  each  of  which  was  good  for  a  fare  and 
was  received  as  the  precise  equivalent  of  a  cash  fare  of  5  cents. 
It  was  also  averred  that  prior  to  said  May  18,   1907,  the  company 
defendant  issued  'transfer  tickets,'  which  were  pven  to  passen- 
gers without  extra  charge  to  enable  them  to  ride  from  certain 
intersections  upon  other  lines.    It  was  contended  that  the  refusal 
to  issue  such  free  transfers  as  issued  prior  to  May  18,  1908,  and 
the  abolishment  of  many  of  the  transfer  points  on  and  after  May 
18,  1908,  resulted  in  an  increase  of  fare  of  those  who  theretofore 
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had  paid  by  ticket  or  had  purchased  exchange  tickets.  It  was  also 
averred  that  this  'increase  was  not  made  with  the  consent  of  the 
city  of  Philadelphia'  and  that  the  increase  was  a  change  of  *the 
present  rates  of  fare*  referred  to  in  the  proviso  of  the  said  eighth 
section  of  the  contract  of  the  company  defendant  with  the  city. 

*'The  company  defendant,  while  admitting  in  its  answer  that  at 
the  time  of  the  making  of  the  contract  *  there  were  three  rates  of 
fare/  as  averred  by  the  city,  averred :    That  it  is  a  leasing  and 
operating  company,   controlling  and  operating  *75  different  lines' 
of  'street  passenger  railways,  which  under  their  various  charters 
are  entitled  to  charge  a  separate  fare  of  not  more  than  5  cents  for 
a  ride  over  that  line  only.'    That  the  rate  of  fare,  upon  all  the 
companies  they  are  operating,  was  5  cents,  and  they  are  advised 
that  when  the  words  'rates  of   fare'  were  used  in  the  said  eighth 
section  they  were  used  with  reference  to  the  rates  established  by 
all  the  various  companies  for  a  single  ride,  namely,  5  cents.   All 
other  rates  of   fare  referred  to  by  the  city  were  averred  to  be  in 
the  nature  of  commutation  rates ;  but  it  was  denied  *that  there  was 
any  contract  or  agreement  or  binding  obligation  on  the  part  of  the 
company  to  give  any  passenger  4  rides  for  8  cents  or  12  rides  for 
25  cents.'    That  the  company  had  established  numerous  points  at 
which  a  free  transfer  was  given,  entitling  the  holder  to  a  further 
ride  upon  an  intersecting  line  was  admitted;  but  it  denied  *there 
was  any  right  in  the  holder  of  an  exchange  ticket  or  a  package 
ticket  to  demand  such  transfer.'    It  was  further  answered  that  'by 
means  of  various  acts  of  the  Legislature,  particularly  the  act  of 
May  15,  1895  (P.  L.  65),  the  defendant  as  an  operating  company 
was  allowed  to  operate  all  lines  controlled  by  it  as  a  single  system^ 
laying  out  new  routes  partly  over  one  line  and  partly  over  an- 
other.'   Defendant  admitted  that,  in  order  to  develop  its  business 
and  accommodate  the  public,  it  'established  from  time  to  time  and 
changed  and  took  off  and  re-established  transfer  points,'  but  at  no 
time  had  it  agreed  'to  issue  transfers  of  this  character  either  to 
the  holder  of  an  exchange  ticket,  w-ho  secured   the  same  at  the 
price  of  8  cents  for  2  rides,  or  to  the  holder  of  a  6  for  a  quarter 
ticket,  who  got  a  reduced  rate  for  6  rides,  and  not  for  12  rides.' 
Defendant  also  averred  that  these  transfers  were  at  all  times  is- 
sued to  passengers  at  the  time  they  left  the  car,  and  not  at  the 
time  they  paid   their   fare,  and  it  was  therefore  impossible  for  a 
conductor  to  know  who  had  paid  a   full  fare  and  who  had  given 
either  an  exchange  ticket  or  a  commutation  ticket,  and  it  was 
averred  that  no  order  had  ever  been  made  permitting  or  authoriz- 
ing the  issue  of  transfers  to  any  parties  except  those  paying  the 
full  fare,  but  admitted  certain  abuses  had  crept  into  the  handling 
of  exchange  tickets,  for  the  correction  of  which  abuses  the  order 
complained  of  by  the  city  had  been  made. 

"The  nature  and  character  of  these  abuses  is  fully  set  out  m 
the  answer.     The  issuing  and   enforcement  of  the  order  of  May 
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18,  1908,  is  admitted;  but  it  is  averred  that  the  order  was  not  in 
any  respect  a  change  in  the  orders  or  regulations  of  the  company, 
although  it  did  result  in  a  change  of  conditions  which  had  arisen 
from  the  said  abuse  of  privileges  made  possible  by  the  manner  in 
which  transfers  were  previously  issued.  It  was  denied  that  on 
May  18,  1908,  any  transfer  points  were  abolished,  but  admitted 
in  certain  cases  parties  who  had  theretofore  'secured  4  rides  for  8 
cents,  or  2  rides  for  4  1-6  cents,  can  no  longer  secure  2  rides  for 
less  than  5  cents,  or  at  the  rate  of  2j4  cents  each.'  It  was  admit- 
ted that  the  order  of  May  18,  1908,  complained  of,  was  made 
without  the  consent  of  the  city  of  Philadelphia.  It  was  denied 
that  the  order  was  an  increase  or  change  in  the  rate  of  fare,  and 
that  'consent  by  the  city'  was  necessary  to  make  the  order  effect- 
ive. The  defendant  further  denied  'any  intention  to  violate 
either  the  letter  or  the  spirit  of  the  contract  with  the  city  of  Phila- 
delphia.' " 

The  case  was  heard  by  the  court  upon  bill  and  answer ;  there 
being  no  proofs  submitted.  The  court  entered  a  decree  dismissing 
the  bill. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Mestrezat,  Elkin, 
and  Stewart,  JJ. 

/.  Howard  Gendell,  City  Sol.,  and  James  Alcorn,  Asst.  City 
Sol.,  for  appellant. 

Ellis  Ames  Ballard,  John  G.  Johnson,  and  James  Gay  Gordon, 
for  appellee. 

Stewart,  J.  Prior  to  the  organization  of  the  Philadelphia 
Rapid  Transit  Company,  here  the  appellee,  the  lines  of  street 
railways  in  the  city  of  Philadelphia  were  owned  and  operated  by 
several  independent  companies.  With  a  view  to  unify  these  to 
the  extent  of  bringing  them  under  a  common  system  and  manage- 
ment, the  Philadelphia  Rapid  Transit  Company  by  lease  and 
otherwise  acquired  control  of  all  of  them.  This  control,  while  it 
allows  each  company  to  retain  its  separate  existence,  commits  to 
the  traction  company  the  operation,  management,  and  regulation 
of  each  line  of  railway.  The  several  companies  differed  both  in 
their  charter  rights,  and  in  their  municipal  privileges  and  obliga- 
tions as  well.  To  make  these  latter  fixed,  fair,  and  uniform,  to 
supersede  former  regulations,  and  to  define  and  regulate  the  re- 
lations thereafter  to  be  observed  between  the  city  and  the  railways 
— so  reads  the  agreement — the  contract  of  July  1,  1907,  was  en- 
tered into  between  the  city  and  the  traction  company.  In  its  en- 
tirety the  contract  does  not  concern  us.  It  is  quite  enough  to  say 
of  it  that  the  advantages  derived  thereunder  are  recipro9al.  It  is 
only  the  limitation  imposed  by  a  proviso  in  the  contract  on  the 
right  of  the  company  to  change  the  rates  of  fare  that  calls  for 
consideration  here.    The  proviso  is  as  follows :    "Provided,  how- 
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ever,  that  the  present  rates  of  fare  may  be  changed  from  time  to 
time,  but  only  with  the  consent  of  both  parties  hereto."  At  the 
time  the  contract  was  entered  into  the  regular  fare  charged  on 
each  line  for  a  continuous  ride  in  the  same  car,  irrespective  of  dis- 
tance traveled,  whether  for  a  square  or  to  the  terminus,  was  5 
cents.  This  fare  was  uniform  throughout  the  city.  For  reasons 
of  its  own,  not  that  it  was  compelled  by  law  or  ordinance  to  do  so, 
the  traction  company  had  been  accustomed  to  offer  to  the  public 
cards  or  slips  containing  six  printed,  detachable  tickets,  each  en- 
titling the  holder  to  a  single  continuous  ride,  for  25  cents.  Each 
ticket  was  regarded  as  the  equivalent  of  a  5-cent  fare,  and  secured 
to  the  holder  the  same  privileges.  In  addition,  the  company  had 
in  force  at  the  date  of  the  contract  a  system  of  free  transfers, 
which  allowed  one  who  paid  a  single  fare,  whether  in  cash  or  by 
ticket,  to  complete  his  ride  on  certain  connecting  roads  without 
further  charge.  For  reasons  not  necessary  to  discuss,  the  traction 
company  has  since  the  date  of  the  contract  discontinued  such  priv- 
ilege when  the  fare  is  paid  by  ticket,  and  allows  it  only  in  cases 
where  a  cash  fare  has  been  paid.  The  bill  complains  that  this 
action  of  the  company  is  a  change  in  its  established  rates  of  fare 
in  force  when  the  contract  was  entered  into,  inasmuch  as  it  re- 
quires now  a  cash  payment  of  5  cents  to  secure  the  same  transfer 
ride  which  before  could  be  had  on  a  ticket  costing  but  4  1-6  cents; 
and,  since  the  change  was  made  without  the  consent  of  the  dty, 
an  injunction  was  asked  for  to  restrain  the  company  from  dis- 
criminating in  the  way  indicated. 

The  question  thus  presented  is  a  very  narrow  one.  The  expres- 
sion "rates  of  fare,"  as  used  in  the  proviso,  is  more  or  less  inapt, 
and  therefore  lacks  definiteness.  We  are  not  aided  in  its  interpre- 
tation by  anything  elsewhere  appearing  in  the  contract.  The  pro- 
viso is  left  to  speak  for  itself.  Strictly  speaking,  the  traction 
company  had  no  established  rates  of  fare  when  it  entered  into 
this  contract.  A  rate  is  the  measure  of  a  thing  by  its  ratio  or  re- 
lation to  some  fixed  standard.  When  a  certain  sum  is  determined 
for  a  particular  service,  unless  it  is  proportional  and  comparative 
according  to  a  recognized  standard,  it  is  not  a  rate,  but  a  charge. 
The  compensation  which  this  company  was  accustomed  to  receive 
for  the  facilities  it  afforded  had  relation  to  no  standard.  The  5- 
cent  fare  for  one  continuous  ride  was  not  measured  ^y  distance 
traveled  or  anything  else  that  would  suggest  proportion ;  and  the 
same  must  be  said  of  every  other  fare  it  required.  None  of  them 
was  determined  by  ratio.  It  is  quite  evident,  however,  that  the 
reference  in  the  proviso  was  to  the  charges  and  fares  the  company 
was  receiving  at  the  date  of  the  contract.    It  could  be  nothing  else. 

Accepting  this  as  the  meaning,  it  is  necessary,  first,  to  inquire 
what  these  several  charges  were.  We  have  referred  to  one— 5 
cents  for  a  single  continuous  ride  in  the  same  car.  Another  was 
8  cents  for  a  single  change  from  one  car  to  another  on  certain  in- 
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tcrsecting  lines.  It  is  not  denied  that  these  charges  fall  within  the 
meaning  of  the  proviso.  No  attempt  has  been  made  to  change 
these  in  any  particular.  It  is  contended  that  there  was  also  a  third 
charge,  distinguishable  from  those'  mentioned,  which  also  falls 
within  the  proviso,  viz.,  25  cents  for  six  tickets  when  purchased 
together ;  each  ticket  being  the  equivalent  of  a  5-cent  cash  fare 
and  entitling  the  holder  to  equal  service.  It  must  be  conceded,  we 
think,  that,  if  this  were  a  distinct  charge  within  the  contemplation 
of  the  parties,  the  change  that  is  complained  of  with  respect  to  it 
would  be  violative  of  the  terms  of  the  contract,  since  the  ticket  is 
no  longer  the  full  equivalent  of  a  5-cent  fare,  in  that  it  will  not 
now  purchase  the  same  facilities  in  the  way  of  transfer.  The 
question  is,  was  it  such  a  charge?  The  case  turns  upon 
the  answer.  The  sum  of  25  cents  distributed  upon  six 
tickets  makes  the  cost  of  each,  considered  separately,  4  1-6 
cents.  The  simple  statement  would  seem  to  show  such  a 
reduction  in  cost  to  the  purchaser  as  would  warrant  a  con- 
clusion that  the  company  had  two  charges  for  the  same  service ; 
that  is  the  continuous  ride — one  5  cents,  and  another  4  1-6  cents. 

But  this  method  of  differentiating  does  not  express  the  whole 
truth  as  we  need  to  know  it  for  a  proper  determination  of  the 
question.  Clearly  the  4  1-6-cent  charge  is  not  all  the  company  ex- 
acts in  the  way  of  payment  when  it  sells  by  ticket.  One  ticket 
cannot  be  purchased  for  that  sum.  In  order  to  get  one,  the  pur- 
chaser must  buy  six,  and  pay  25  cents,  before  he  gets  any  service 
whatever  in  return.  It  results  that  the  company  gets  the  benefit 
of  this  advance  payment  without  interest.  Where  all  the  six 
tickets  are  used  promptly,  the  advantage  derived  by  the  company 
in  this  respect  may  be  too  slight  to  be  considered ;  but,  as  every 
one  knows,  all  are  not  used  promptly,  and  it  is  not  mere  specula- 
tion to  say  that  the  general  average  would  show  a  very  sub- 
stantial benefit  inuring  to  the  company  from  this  source,  an  ad- 
vantage which  could  be  very  fairly  regarded  as  the  full  equivalent 
of  the  amount  abated.  Whatever  the  company  gains  in  this  way 
is  at  the  cost  of  the  party  purchasing,  of  course.  These  consid- 
erations would  indicate  that  in  adopting  this  charge  for  tickets  the 
company  had  no  intention  of  departing  from  the  5-cent  standard 
charge  for  a  continuous  ride ;  but  that  what  was  intended,  and  all 
that  was  intended,  was  an  equitable  adjustment  on  the  basis  of 
a  5-cent  fare  for  a  continuous  ride,  which  would  advantage  its 
patrons  in  the  way  of  convenience  without  entailing  loss  upon  the 
company.  If  any  other  purpose  controlled,  it  is  not  apparent  what 
it  was.  The  company  was  all  the  while  adhering  to  this  5-cent 
charge  for  the  general  public.  The  ticket  arrangement  was  one 
of  its  own  devising,  adopted,  not  because  forced  upon  it,  but  at 
its  own  pleasure.  If  the  purpose  was  to  reduce  the  charge,  the 
question  at  once  arises,  to  what  end  ? 

It  will  hardly  be  contended  that  it  was  to  gratify  a  generous 
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impulse  prompted  by  an  over  abundant  income.  No  more  can  it  be 
supposed  that  it  was  done  with  a  view  to  increase  the  company's 
revenues  through  an  enlarged  traffic.  The  average  individual 
would  not  be  likely  to  take  more  rides  during  a  month  or  year  be- 
cause of  a  reduction  of  five-sixths  of  a  cent  upon  each  ride.  It 
is  quite  as  inconceivable  that  its  purpose  was  to  give  individuals 
who,  without  inconvenience  to  themselves,  could  spare  25  cents 
at  any  time,  the  advantage  of  a  lower  fare  than  was  chained 
those  who  could  conveniently  spare  no  more  than  5  cents  each 
time  they  traveled.  The  only  reasonable  explanation  is  that  in 
adopting  the  ticket  system  the  object  was  to  afford  an  additional 
convenience  for  a  consideration  in  the  way  of  advance  payment, 
which  would  equal  the  amount  of  the  abatement  in  the  fare  in 
dollars  and  cents.  Indeed,  we  think  it  so  evident  that  the  purpose 
of  the  company  was  to  adhere  to  the  5-cent  charge  as  a  basis  that 
we  are  unable  to  see  how  the  complainant,  in  contracting  with  the 
company  with  respect  to  the  matter  of  its  fares,  could  have  had 
any  reason  to  suppose  that  the  ticket  system  introduced  any  other. 
It  is  only  by  supposing  that  the  understanding  of  the  parties  with 
respect  to  it  was  wholly  different  from  what  the  transaction  on 
its  face  imports  as  to  its  meaning  and  purpose  that  we  can  read 
this  ticket  system  into  the  terms  of  the  proviso,  and  there  is  noth- 
ing in  the  case  as  presented  that  would  give  us  warrant  for  so 
doing. 

If,  then,  it  is  not  "a  rate  of  fare"  within  the  meaning  of  the 
proviso,  but  a  mere  regulation  for  the  convenience  of  the  public, 
mvolving  no  change  in  charge — and  this  is  our  conclusion — ^it  fol- 
lows that  the  traction  company,  in  restricting  its  application  in 
the  manner  complained  of,  was  strictly  within  its  rights,  and  the 
concurrence  of  the  city  was  not  required. 

The  decree  is  affirmed,  and  the  bill  dismissed,  at  the  costs  of 
appellant. 
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(Supreme  Court  of  Iowa,  July  2,  1909.) 
[121  N.  W.  Rep.  1095.] 

New  Trial— Motion — Sufficiency. — A  motion  for  a  new  trial  is  suffi* 
cient  if  it  unequivocally  directs  the  court's  attention  to  the  alleged  er- 
rors. 

Street  Railroads — Injuries — Contributory  Negligence.* — ^While  one 
cannot  rely  upon  nice  calculations  as  to  his  safety  in  going  into  a 
place  of  imminent  danger  by  crossing  a  street  car  track,  mere  error  of 
judgment  does  not  conclusively  ^ow  contributory  negligence,  if  the 
injured  party  is  exercising  reasonable  care  for  his  safety. 

Street  Railroads — Injuries — Instructions — Necessity — ^Last  Clear 
Chance  Doctrine.t — Plaintiff,  in  an  action  for  personal  injuries  by  be- 
ing struck  by  a  street  car,  was  not  entitled  to  have  the  case  submitted 
under  the  last  clear  chance  doctrine,  if  his  contributory  negligence 
continued  up  to  the  very  moment  of  his  injury. 

Street  Railroads — Injuries — Negligence — Care  Required.) — The  duty 
of  street  car  employees  to  avoid  injuring  one  approaching  the  track 
was  not  greater  than  his  duty  to  himself  to  use  care  to  avoid  injury; 
their  duties  being  concurrent. 

Street  Railroads — Injuries — Contributory  Negligence — Last  Clear 
Chance  Doctrine.t — If  plaintiff  was  negligent  in  failing  to  look  out  for 
the  approaching  street  car  immediately  before  he  went  upon  the  track 
and  was  struck,  the  company  would  not  be  liable  for  the  negligence  of 
its  employees  in  failing  to  avoid  injuring  plaintiff  at  that  time. 

Appeal  from  District  Court,  Polk  County;  W.  H.  McHenry, 
Judge. 

On  rehearing.    Reversed. 

For  former  opinion,  see  115  N.  W.  494. 

In  an  action  to  recover  damages  for  personal  injuries  received 
by  plaintiff  through  the  negligence  of  the  defendant  in  so  operat- 
ing one  of  its  electric  street  cars  that  plaintiff  was  struck  thereby 

*See  last  foot-note  of  Rurdgren  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.), 
32  R.  R.  R.  685,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  685;  fourth  foot-note  of 
Chesapeake  &  O.  Ry.  Co.  v.  IJalPs  Adm'r  (Va.),  32  R.  R.  R.  638,  65 
Am.  &  Eng.  R.  Cas.,  N.  S.,  638;  eighth  head-note  of  Colorado  Midland 
Ry.  Co.  V.  Brady  (Colo.),  32  R.  R.  R.  113,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  113;  last  head-note  of  Des  Moines  City  Ry.  Co.  (Iowa),  32  R.  R.  R. 
29,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  29. 

tSee  last  foot-note  of  Chesapeake  &  O.  Ry.  Co.  v.  Hall's  Adm'r 
(Va.),  32  R.  R.  R.  638,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  638;  last  foot- 
note of  Kinlen  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  32  R.  R.  R.  722,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  722. 

tSee  first  foot-note  of  Kinlen  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  32 
R.  R.  R.  722,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  722. 
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while  crossing  a  street  in  the  city  of  Des  ifoines,  the  court  at 
the  conclusion  of  the  evidence  directed  a  verdict  for  defendant, 
and  after  the  overruling  of  a  motion  for  new  trial  the  plaintiff 
appealed  from  the  ruling  on  such  motion. 

Ludolph  &  Reynolds  and  Sullivan  &  Sullivan,  for  appellant. 
A^.  T.  Guernsey  and  Parker,  Hewitt  &  Wright,  for  appellee. 

ifcGLAiN,  J.  1.  It  is  first  insisted  for  appellee  that  this  court 
is  without  jurisdiction  to  entertain  the  appeal,  because  it  was  not 
taken  within  six  months  from  the  date  of  the  final  judgment  It 
appears:  That  on  February  19,  1906,  a  verdict  for  defendant 
was  returned  by  the  jury  under  the  court's  direction,  and  final 
judgment  was  rendered  on  that  4ate;  that  within  the  statutory 
period  allowed  for  the  purpose  a  motion  for  new  trial  was  filed 
which  was  not  ruled  upon  until  December  13th  following  when  it 
was  overruled.  Appeal  was  taken  from  this  ruling*  within  six 
months,  and,  if  there  was  any  error  in  overruling  the  motion 
which  can  be  considered  on  an  appeal,  we  may  properly  reverse 
on  that  ground,  although  such  time  had  elapsed' after  the  rendition 
of  the  judgment  that  errors  in  directing  the  verdict  and  entering 
judgment  in  pursuance  of  such  verdict  cannot  be  considered. 

First  it  is  insisted  that  the  motion  for  new  trial  was  too  indefi- 
nite to  properly  bring  to  the  attention  of  the  court  any  error  com- 
mitted in  directing  the  verdict  and  rendering  judgment  thereon; 
but  in  the  motion  for  a  new  trial  the  court's  attention  was  di- 
rected in  various  forms  to  the  alleged  error  of  the  court  in  di- 
recting a  verdict  on  the  ground  that  the  evidence  conclusively 
showed  such  contributory  negligence  on  plaintiflF's  part  as  to  de- 
feat his  right  to  recover,  and  the  trial  court  in  ruling  on  the  mo- 
tion indicated  that  its  action  was  based  on  the  ground  of  want  of 
evidence  to  show  plaintiflF's  freedom  from  contributory  negligence. 
We  are  not  disposed  to  resort  to  any  purely  technical  tests  for  the 
purpose  of  determining  whether  a  question  is  sufficiently  raised 
by  a  motion  for  new  trial.  If  the  motion  unequivocally  calls  the 
attention  of  the  court  to  the  respects  in  which  it  is  claimed  error 
was  committed,  it  is  suflScient  to  invoke  the  action  of  the  trial 
court  Under  Code,  §  4101,  an  order  granting  or  refusing  a 
new  trial  is  expressly  made  appealable;  and  by  Code,  §  3755, 
par.  8,  "error  of  law  occurring  at  the  trial,  excepted  to  by  the 
party  making  the  application,"  is  expressly  made  a  ground  for 
granting  a  new  trial.  If,  then,  the  court's  attention  was  directed 
by  the  motion  for  new  trial  to  error  committed  in  directing  a  ver- 
dict on  account  of  want  of  evidence  of  plaintiflF's  freedom  from 
contributory  negligence,  the  court's  action  in  refusing  to  grant 
a  new  trial  on  that  ground  in  subject  to  review. 

In  the  second  place,  it  is  said  that,  while  in  general  a  ruling 
on  a  motion  for  new  trial  may  be  reviewed  on  an  appeal  taken 
within  six  months,  yet  if  the  error  thus  relied  upon  inheres  in  the 
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judgment  itself,  from  which  no  appeal  has  been  taken  within  six 
months,  such  error  cannot  be  taken  advantage  of  on  the  appeal 
from  the  ruling  refusing  a  new  trial,  in  other  words,  if  the  error 
might  have  been  corrected  on  an  appeal  from  the  judgment,  it 
cannot  be  corrected  on  an  appeal  from  a  ruling  on  a  motion  for 
a  new  trial  based  on  that  ground.  This  contention  is  predicated 
on  the  opinion  of  this  court  in  McLaughlin  v,  Hubinger  Bros.,. 
135  Iowa,  595,  113  N.  W.  475.  That  case  has  been  overruled  in 
Mueller  Lumber  Co.  v.  McCaffrey  (Iowa)  118  N.  W.  903,  in 
which  it  is  held  that  errors  of  law  assigned  in  a  motion  for  new 
trial  may  be  considered  on  an  appeal  from  an  order  of  the  court 
overruling  such  motion,  although  the  same  errors  might  have 
been  taken  advantage  of  on  appeal  from  the  judgment  itself.  It 
had  already  been  held  by  this  court  (In  re  Bishop's  Estate,  130 
Iowa,  250,  106  N.  W.  637)  that  the  time  within  which  an  appeal 
may  be  taken  from  an  order  denying  a  new  trial  does  not  com- 
mence to  run  until  the  actual  entry  of  the  order,  and  that  on  such 
appeal  errors  involved  in  the  ruling  might  be  considered,  although 
final  judgment  had  already  been  entered.  We  are  therefore  at 
liberty  to  consider  on  this  appeal  any  question  properly  raised  by 
the  motion  for  new  trial,  although  the  same  question  might  have 
been  raised  by  an  appeal  from  the  judgment,  had  such  appeal  been 
prosecuted  in  time. 

2.    The  evidence  tends  to  show  that,  just  before  the  accident 
resulting  in  the  injury  to  plaintiff  for  which  he  seeks  to  recover, 
plaintiff  and  two  companions  were  waiting  at  the  southeast  comer 
of  Grand  avenue  and  Tenth  street,  in  Des  Moines,  for  a  car  go- 
ing west  on  Grand  avenue,  and  that  when  they  saw  a  car  coming 
west  which  did  not  turn  up  Ninth  street  they  supposed  it  to  be 
the  car  which  they  desired  to  take,  and  proceeded  to  cross  the 
street  diagonally  to  the  northwest ;  it  being  necessary  to  do  so  in 
order  to  enter  from  the  north  side  of  the  car  at  its  proper  stopping 
place  oa  the  west  side  of  the  street.  Plaintiff  was  about  three 
feet  behind  his  companions,  and,  although  they  crossed  the  street 
in  safety,  plaintiff  was  struck  while  over  the  north  rail  and  severely 
injured.    The  car  was  in  fact  not  one  on  which  passengers  were 
being  received,  but  was  proceeding  to  the  car  barns,  and  there  was 
no  occasion  for  it  to  stop  for  the  purpose  of  taking  passengers 
at  this  street  crossing.    The  negligence  alleged  as  against  defend- 
ant was  in  operating  the  car  at  too  high  a  rate  of  speed,  in  not 
sounding  any  gong  by  way  of  warning  to  plaintiff  of  the  approach 
of  the  car,  and  in  not  slacking  the  speed  of  the  car  after  danger 
to  plaintiff  became  apparent.  For  the  purpose  of  discussing  the 
alleged  error  in  directing  a  verdict  for  want  of  evidence  of  plain- 
tiff's freedom  from  contributory  negligence,  we  may  assume  that 
the  record  shows  that  there  was  a  question  for  the  jury  under  the 
evidence  which  referred  to  defendant's  negligence.     It  appeared 
in  the  evidence  that  by  ordinance  the  speed  of  street  cars  in  the 
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city  of  Des  Moines  was  limited  to  8  miles  per  hour  in  the  busi- 
ness portions  of  the  city,  and  to  12  miles  per  hour  in  all  other  por- 
tions, and  that  Grand  avenue  between  Ninth  and  Tenth  streets 
is  a  part  of  the  business  portion  of  the  city;  and  it  further  ap- 

? eared  that  the  car  which  struck  plaintiff  ran  from  Ninth  to 
*enth  street  at  a  speed  of  from  18  to  20  miles  per  hour.  The  un- 
lawful speed  at  which  the  car  was  being  operated  has  a  bearing 
upon  the  question  of  plaintiff's  contributory  negligence,  for  he 
had  a  right  to  assume  when  he  started  to  cross  the  street,  having 
seen  the  car  approaching  a  block  away,  that  it  was  running  at  a 
lawful  rate  of  speed,  and,  if  he  could  cross  the  track  in  safety  be- 
fore the  car  could  reach  him  coming  at  that  rate  of  speed,  he  was 
not  chargeable  with  contributory  negligence,  unless  he  had  be- 
come aware  that  it  was  running  fit  a  higher  rate  of  speed.  It  was 
necessary  for  plaintiff  to  walk  only  about  30  feet  in  a  diagonal 
direction  to  cross  the  track,  and  it  is  not  contended  that,  had  the 
car  been  approaching  at  a  speed  not  exceeding  8  miles  an  hour, 
he  would  not  have  been  across  the  track  and  out  of  danger  be- 
fore the  car  reached  the  street  crossing. 

The  general  claim  for  defendant  made  in  argument  is  that 
plaintiff  must  have  known  that  the  car  was  coming  at  a  rapid 
rate  on  account  of  the  dust  and  noise  to  which  his  companions, 
as  witnesses,  testified,  and  that  it  was  his  duty  to  look  out  for 
danger  before  he  went  upon  the  track;  but,  if,  as  a  matter  of  fact, 
plaintiff,  having  observed  the  car  a  block  distant,  proceeded  to  do 
that  which  would  have  been  safe  if  the  car  was  going  at  a  law- 
ful rate  of  speed,  it  certainly  was  not  conclusively  contributory 
negligence  on  his  part  that  he  did  not  stop  before  reaching  the 
track  to  make  another  observation  of  the  car,  unless  he  was  aware 
that  the  danger  was  greater  than  that  which  he  had  cause  to  an- 
ticipate from  his  first  observation.  Plaintiff  was  not  a  witness, 
because  his  condition  was  such  by  reason  of  the  injuries  received 
in  this  accident  that  he  could  not  testify.  His  companions  pre- 
ceded him,  and  had  no  means  of  knowing,  nor  did  they  attempt  to 
testify,  as  to  whether  he  stopped  or  looked  again  after  leaving 
the  curbing  at  the  south  side  of  the  street.  We  are  without  evi- 
dence therefore  as  to  the  material  fact  whether  plaintiff  did  be- 
come aware  of  the  approach  of  the  car  at  a  rate  of  speed  render- 
ing the  crossing  of  the  track  dangerous.  If  he  was  not  bound  to 
stop  and  look  after  first  observing  the  distance  of  the  car,  then 
the  mere  fact  that  by  reason  of  the  high  and  unlawful  speed  at 
which  the  car  was  running  he  was  struck  does  not  conclusively 
extablish  contributory  negligence  on  his  part. 

The  presumption  of  the  exercise  of  care  for  his  own  safety 
on  the  plaintiff's  part  after  leaving  the  curbing,  in  the  absence  of 
any  evidence  whatever  with  reference  to  the  matter,  would  justify 
a  finding  that  he  proceeded  with  due  care  and  caution,  and  would 
tend  to  negative  any  assumed  knowledge  that  the  car  was  running 
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at  an  unlawful  rate  of  speed.  In  the  absence  of  direct  evidence 
as  to  the  circumstances  of  the  accident  bearing  upon  the  question 
of  contributory  negligence,  this  presumption  is  entitled  to  weight. 
Christopherson  v.  Chicago,  M.  &  St.  P.  R.  Co.,  135  Iowa,  409, 
109  N.  W.  1077, 124  Am.  St.  Rep.  284;  Bell  v.  Incorporated  Town 
of  Clarion,  113  Iowa,  126,  84  N.  W.  962;  Ames  v.  Waterloo  & 
C.  F.  R.  Co.,  120  Iowa,  640,  95  N.  W.  161 ;  Goff  v,  St.  Louis 
Transit  Co.,  199  Mo.  694,  98  S.  W.  49,  9  L.  R.  A.  (N.  S.)  244. 
Plaintiff's  companions  did  not  see  him  from  the  time  he  left  the 
curbing  following  them  across  the  street  until  they  had  reached  a 
position  of  safety  and  plaintiff  had  been  struck  by  the  car  while 
crossing  the  north  rail  of  the  track.  It  is  true,  as  said  in  the  Ames 
Case,  supra,  that  one  about  to  cross  a  street  car  track,  although 
he  has  a  right  to  be  in  the  street,  cannot  depend  upon  nice  cal- 
culations as  to  his  safety  and  accept  an  imminent  danger;  but  it 
is  also  true  that  a  mere  error  of  judgment  on  the  part  of  one  who 
is  exercising  reasonable  care  for  his  own  safety,  resulting  in  an 
injury,  does  not  conclusively  prove  contributory  negligence.  Mc- 
Clain  V.  Brooklyn  City  R.  Co.,  116  N.  Y.  549,  22  N.  E.  1062.  The 
question  as  to  plaintiffs  contributory  negligence  should  have  been 
submitted  to  the  jury. 

We  have  recently  considered  cases  very  similar  to  this,  and  the 
conclusion  which  we  now  reach  finds  ample  support  in  these  cases. 
If,  under  the  circumstances  as  they  reasonably  appeared  to  him, 
plaintiff  was  justified  in  thinking  that  he  could  cross  the  track 
in  safety,  and  he  was  in  fact  injured  by  reason  of  the  improper 
speed  at  which  the  car  was  operated,  his  right  to  recover  is  not 
conclusively  negatived  by  proof  that,  if  he  had  looked  just  be- 
fore coming  into  the  immediate  proximity  of  the  track,  he  might 
have  discovered  his  danger  and  avoided  it.  Ward  v,  Marshall- 
town  L.  P.  &  R.  Co.,  132  Iowa,  578,  108  N.  W.  323;  Perjue  v. 
Citizens'  Elec.  L.  &  B.  Co.,  131  Iowa,  710,  109  N,  W.  280;  Chris- 
topherson V.  Chicago,  M.  &  St.  P.  R.  Co.,  135  Iowa,  409,  109  N. 
W.  1077,  124  Am.  St.  Rep.  284.  This  conclusion  is  supported  by 
decisions  in  other  states.  See:  Chauvin  v,  Detroit  United  R.,  135 
Mich.  85,  97  N.  W.  160;  McQuiston  v,  Detroit  Citizens'  St.  R. 
Co.,  147  Mich.  67, 110  N.  W.  118;  Omaha  St.  R.  Co.  v,  Mathiesen, 
73  Neb.  820,  103  N.  W.  666.  Many  cases  from  other  states  are 
called  to  our  attention  in  appellee's  argument  which  have  more  or 
less  bearing  upon  this  case,  and  some  of  them,  no  doubt,  are  in- 
consistent with  the  conclusion  which  we  have  indicated;  but,  as 
we  are  content  to  follow  the  reasoning  in  our  own  recent  cases, 
we  need  not  discuss  them.  The  cases  of  Beem  v.  Tama  &  T.  El. 
R.  &  L.  Co.,  104  Iowa,  563,  73  N.  W.  1045,  and  Ames  v,  Waterloo 
&  C.  F.  R.  I.  Co.,  120  Iowa,  640,  95  N.  W.  161,  are  distinguished 
from  the  cases  already  cited  on  the  plain  ground  that  the  person 
injured  was  not  exercising  any  care  whatever  as  to  his  own  safety, 
and  that  fact  appeared  without  controversy  in  the  record. 
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3.  The  motion  for  new  trial  also  raised  the  question  whether 
there  was  not  such  evidence  in  the  record  as  to  require  an  in- 
struction to  the  jury  as  to  the  doctrine  of  the  last  fair  chance.  Un- 
der the  rule  announced  in  the  recent  case  of  Bourrett  v.  Chicago 
&  Northwestern  Railroad  Company  (Iowa)  121  N.  W.  380,  the 
plaintiff  was  not  entitled  to  a  submission  of  the  question  of  de- 
fendant's liability  on  the  principle  that  defendant's  employee 
should  have  discovered  and  might  have  averted  the  injury  to 
plaintiff,  notwithstanding  plaintiff's  contributory  negligence,  if  the 
contributory  negligence  of  the  plaintiff  continued  up  to  the  very 
moment  of  his  injury.  Without  elaboration,  it  is  sufl5cient  to 
say  that,  under  the  record  as  presented,  the  court  was  not  bound 
to  submit  to  the  jury  the  question  of  defendant's  liability  un- 
der the  doctrine  of  the  last  fair  chance.  What  has  been  said  in 
the  case  just  cited  sufficiently  indicates  the  views  of  the  court  as 
applied  to  the  case  before  us.  The  duty  of  the  defendant's  em- 
ployee tp  avoid  the  injury  to  the  plaintiff  approaching  its  track 
was  not  greater  than  the  duty  of  the  plaintiff  to  avoid  injury  from 
the  approaching  car,  and  these  duties  were  concurrent  and  con- 
tinuous up  to  the  moment  of  the  accident.  If  it  should  be  found 
by  the  jury  that  plaintiff  was  guilty  of  contributory  negligence  in 
failing  to  look  out  for  the  approaching  car  before  he  stepped  upon 
the  track,  then  the  defendant  could  not  be  held  liable  for  negli- 
gence of  its  employee  in  failing  to  avoid  injury  to  plaintiff  at  that 
time. 

For  the  error  pointed  out  in  the  second  division  of  this  opinion, 
the  judgment  is  reversed. 
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Oliveira  v.  Rhode  Island  Co. 

(Supreme  Court  of  Rhode  Island,  May  21,  1909.) 

[72  AtL   Rep.   817.] 

Street  Railroads — Operation — ^Injuries — Burden  of  Proof — Negli* 
gence. — Plaintiffs  evidence  was  that,  after  looking  behind  and  listen- 
ing, he  drove  onto  defendant's  street  car  track  because  of  the  im- 
passable condition  of  the  road  on  each  side,  and  had  continued  on  the 
track  for  about  1,500  feet,  the  road  being  straight  and  practically  level, 
when  he  heard  a  noise  and  his  wagon  was  struck  from  behind  by  a 
street  car  before  he  could  pull  off  the  track;  that,  though  the  sun  was  not 
up,  objects  could  be  seen  from  500  feet  to  a  quarter  of  a  mile.  Held, 
that  the  circumstances  cast  the  burden  on  the  company  to  show  that  it 
was  free  from  negligence. 

Exceptions  from  Superior  Court,  Providence  and  Bristol  Coun- 
ties; George  T.  Brown,  Judge. 

Action  by  John  Oliveira  against  the  Rhode  Island  Company. 
Verdict  for  plaintiff,  and  defendant  excepts.  Exceptions  over- 
ruled, and  case  remitted  to  the  superior  court  for  judgment  on 
verdict. 

Plaintiff's  evidence  was  that  he  was  driving  along  a  road  in 
which  defendant's  street  car  track  ran,  and  because  of  the  bad 
condition  of  the  road  at  a  certain  point  he  pulled  his  team  upon 
the  street  car  track,  after  looking  behind  and  listening,  without 
seeing  or  hearing  a  car,  and  had  driven  about  1,500  feet  along 
the  track,  the  road  being  straight  and  practically  level  for  the 
whole  of  that  distance,  when  he  suddenly  heard  a  buzzing  of  the 
wires  overhead,  and  before  he  could  pull  his  wagon  off  the  track 
one  of  defendant's  cars  struck  it ;  that  the  accident  occurred  about 
6:10  a.  m.,  and,  while  the  sun  was  not  yet  up,  it  was  sufficiently 
light  to  permit  objects  to  be  seen  from  500  feet  to  a  quarter  of  a 
mile  distant.  The  evidence  as  to  the  physical  conditions,  however, 
was  conflicting ;  defendant's  evidence  being  that  the  morning  was 
exceedingly  dark  and  that  there  was  a  fog  rising  in  that  locality, 
which  was  low  and  swampy,  which  tended  to  obscure  the  motor- 
man's  vision,  and  that  the  motorman  continually  rang  his  bell  at 
that  place,  and  did  not  see  plaintiff's  wagon  until  it  was  only  a 
few  feet  away,  when  he  attempted  to  stop  the  car. 

Cooney  &  Cahill,  for  plaintiff. 

Joseph  C  Szveeney  and  Alonzo  R.  Williams,  for  defendant. 

Per  Curiam.  The  fact  that  the  defendant's  car  was  allowed 
to  overtake  and  collide  with  the  plaintiff's  wagon,  in  the  circum^ 
stances  of  the  case,  cast  upon  the  defendant  the  burden  of  ex- 
plaining that  it  was  free  from  negligence  in  the  accident.    This 
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it  failed  to  do  to  the  satisfaction  of  the  jury  before  whom  the  case 
was  tried.  The  judge  who  presided  at  the  trial  refused  the  defend- 
ant's motion  for  a  new  trial.  There  is  nothing  in  this  case  that 
constitutes  it  an  exception  to  the  general  rule  referred  to  in  die 
case  of  Wilcox  v.  Rhode  Island  Co.,  29  R.  I.  292,  70  Atl  913. 
The  damages  are  not  so  clearly  excessive  that  we  can  set  aside 
the  verdict  upon  that  ground. 

The  defendant's  exceptions  are  therefore  overruled,  and  the  case 
is  remitted  to  the  superior  court,  with  direction  to  enter  judg- 
ment on  the  verdict. 


Mahanoy  City^  S.,  G.  &  A.  St.  Ry.   Co.  et  al.   v.  Ashland 

Borough  et  cU. 

(Supreme  Court  of  Pennsylvania,  April  12,  1909.) 

[73  Atl.   Rep.   338.] 

Street  Railroads — Paving  Streets — Rights  of  Street  Car  Companies 
— Injunction. — Equity  will  not  enjoin  a  municipality,  at  the  suit  of  a 
street  railway  company,  from  paving  a  street  in  a  particular  way 
for  the  better  accommodation  of  the  public,  though  the  paving  will  in- 
crease the  difficulty  of  operating  the  street  cars  when  weather  condi- 
tions are  bad. 

Appeal  from  Court  of  Common  Pleas,  Schuylkill  County. 

Bill  by  the  Mahanoy  City,  Shenandoah,  Girardville  &  Ashland 
Street  Railway  Company  and  another  against  Ashland  Borough 
and  others.  From  a  decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

The  conclusion  of  law  referred  to  in  the  opinion  of  the  Supreme 
Court  was  as  follows:  "That  the  defendant  borough's  control 
over  and  right  to  improve  its  streets  by  paving  is  above  any  priv- 
ilege plaintiff  company  may  have  under  its  ordinance,  and  that, 
the  proposed  paving  being  for  the  benefit  and  advantage  of  the 
said  community  and  traveling  public,  it  cannot  be  restrained  by 
plaintiff." 

Argued  before  Brown,  Mestrezat,  Potter,  Elkin,  and  Stew- 
art, JJ. 

R.  H,  Koch  and  F.  /.  Laubenstein,  for  appellants. 
M,  M,  Burke  and  W.  C.  Devitt,  for  appellees. 

Per  Curiam.  Counsel  for  appellants  fairly  criticise  the  state- 
ment in  the  opinion  of  the  court  below  that  it  is  not  alleged  in 
the  bill  nor  contended  by  complainants  that  the  proposed  paving 
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of  Centre  street  up  to  the  rails  of  the  Mahanoy  City,  Shenandoah, 
Girardville  &  Ashland  Street  Railway  Company  will  render  it 
impossible  to  operate  its  cars  upon  the  said  street.  There  is  an 
averment  in  the  eighth  paragraph  of  the  bill  that  by  the  paving 
of  the  street  up  to  the  tracks  the  right  of  the  company  to  operate 
cars  will  be  unlawfully  interfered  with  and  frequently  entirely 
prevented ;  and  one  of  the  requests  for  a  finding  of  fact  was  that 
paving  the  street  with  vitrified  brick  against  or  near  the  rails  of 
the  track  will  increase  the  danger  of  operating  the  cars,  and  is 
likely  to  render  such  operation  wholly  impossible  when  weather 
conditions  are  bad,  on  account  of  the  slipping  of  the  wheels.  The 
court,  however,  refused  to  find  as  so  requested.  On  the  con- 
trary, it  found  that,  while  the  paving  of  the  streets  will  increase 
the  difficulty  of  operating  the  cars  when  weather  conditions  are 
bad,  the  operation  of  the  cars  will  not  be  rendered  wholly  im- 
possible. A  fact  found  at  the  request  of  the  defendants  was  that 
the  paving  of  the  street  is  a  municipal  improvement  and  better- 
ment, intended  for  the  better  and  modem  accommodation  of  the 
traveling  public. 

On  the  first  conclusion  of  law,  found  at  the  request  of  the  ap- 
pellees, the  decree  is  affirmed,  and  the  appeal  dismissed,  at  ap- 
pellants' cost. 


Village  of  Excelsior  v.  Minneapolis  &  St.  P.  S.  Ry.  Co. 

(Supreme  Court  of  Minnesota,  July  16,  1909.) 

[122  N.  W.  Rep.  486.] 

Municipal  Corporations — Railroads — Police  Power — Regulation — 
Place  of  Stopping  Cars — Interurban  Railroads. — A  writ  of  mandamus 
was  issued  to  defendant  suburban  railroad  company  to  compel  it  to 
stop  its  cars  at  a  point  in  the  plaintiff  village.  Defendant  was  author- 
ized to  operate  its  lines  within  the  limits  of  the  village  under  an  ordi- 
nance provision  that  it  should  carry  passengers  within  the  village  limits  on 
the  payment  of  the  specified  fare.  The  village  subsequently  passed  an 
ordinance  requiring  railroad  and  street  cars,  which  occupie^  public 
streets  for  the  purpose  of  operating  upon  and  along  the  same,  to  stop 
such  cars  at  grade  crossings  of  streets  when  any  persons  required  to 
enter  or  alight  from  such  cars.  It  is  held  that  mandamus  did  not  lie 
to  compel  defendant  to  stop  at  the  designated  place  because: 

(1)  The  ordinance  was  not  a  legitimate  exercise  of  the  police  power. 

(2)  Defendant's  lines  did  not  in  fact  occupy  a  street,  and  were  not 
located  upon  and  along  a  street,  but  were  constructed  upon  its  own 
right  of  way. 

(3)  The  ordinance  was  opposed  to  public  policy;  under  the  general 
law,  defendant  was  not  a  mere  street  railway  company,  but  had  the 
legal  status  of  a  suburban  railway  with  the  power  to  condemn  lands 
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(Railway  Co.  v.  Manitou  Forest  Syn.,  lOl  Minn.  132,  112  N.  W.  13,  fol- 
lowed) ;  the  requirement  that  a  suburban  railroad  should  stop  at  every 
street  intersection  to  take  on  and  discharge  passengers  tended  to  de- 
stroy its  usefulness  as  a  carrier  of  passengers  and  to  destroy  compe- 
tition with  steam  railwayis;  and  the  observance  of  the  ordinance  did 
not  subserve  public  convenience. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin  County;  John  Day 
Smith,  Judge. 

Mandamus  by  the  Village  of  Excelsior  against  the  Minneapolis 
&  St.  Paul  Suburban  Railway  Company.  From  an  order  sus- 
taining a  demurrer  to  the  answer  and  return,  defendant  appeals. 

See,  also,  120  N.  W.  526. 

N.  M.  Thygeson  and  John  F.  Dahl,  for  appellant. 
Julius  B,  Miner,  for  respondent. 

Jaggard^  J.  On  the  petition  of  the  village  of  Excelsior,  the 
district  court  issued  a  writ  of  mandamus  to  the  defendant  and  ap- 
pellant suburban  railway  company.  To  an  answer  and  return  of 
the  defendant  the  plaintiff  village  demurred  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  defense.  The  de- 
murrer was  sustained,  with  leave  to  defendant  to  amend.  This 
appeal  was  taken  from  the  order  to  that  effect. 

It  appeared  that  defendant  was  authorized  by  ordinance  to  op- 
erate its  Hnes  within  the  limits  of  the  village  under  provisions 
which  included  the  following:  "Sec.  8.  Said  Minneapolis  &  St. 
Paul  Suburban  Railway  Company,  its  successors  and  assigns, 
shall  have  the  right  to  charge  and  collect  five  cents,  and  no  more, 
for  each  passenger  traveling  on  any  of  said  lines  of  street  rail- 
way or  parts  thereof,  within  the  village  limits  of  the  village  of 
Excelsior;  provided,  however,  that  tfie  payment  of  said  five 
cents  shall  entitle  the  passenger  so  paying  the  same  to  one 
continuous  ride  from  any  point  in  the  village  limits  in  the  village 
of  Excelsior  located  along  any  of  said  lines  to  any  other  point 
within  i:he  village  limits  of  the  village  of  Excelsior,  located  along 
any  of  said  lines;  provided,  however,  that  no  fare  shall  be  re- 
quired for  children  under  six  years  of  age  when  traveling  with 
or  attended  by  an  adult  having  paid  one  full  fare."  Subsequently 
to  the  construction  of  defendant's  lines,  the  village  passed  an  ordi- 
nance which  is  as  follows :  "Any  person,  company,  or  corporation 
driving  or  propelling,  or  requiring  to  be  driven  or  propelled,  any 
railroad  car  or  street  car  which  occupies  the  public  streets,  ave- 
nues or  alleys  of  the  village  of  Excelsior  for  the  purpose  of 
operating  upon  and  along  same,  shall  stop  such  cars  at  any  and 
all  of  the  intersections  or  crossings  of  streets  when  any  person 
or  persons  require  to  enter  or  alight  from  such  cars,  provided 
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such  crossings  are  grade  crossings."  It  was  sought  under  this 
ordinance  to  compel  defendant  to  stop  its  car  at  a  place  where 
its  line  in  plaintiff  village  was  intersected  by  George  street.  In 
point  of  fact  defendant  was  willing  to  establish  a  stopping  place 
three-fourths  of  a  mile  distant,  where  its  lines  divided,  and  one 
line  passed  up  Water  street.  Within  the  village  limits  west  of 
this  stopping  place  six  village  streets  intersected  defendant's 
tracks. 

The  plaintiff  contends  that  the  ordinance  requiring  defendant 
to  stop  at  George  street  was  a  legitimate  exercise  of  police  power. 
For  present  purposes  it  may  be  conceded  that  the  village  council 
had  the  authority  to  pass  a  proper  ordinance  in  the  exercise  of 
such  power.  Such  an  ordinance  must  have  reference,  however, 
to  public  peace  and  safety  and  the  good  order  of  persons  or  agen- 
cies upon  the  streets.  Upon  the  assumption  that  such  power 
existed,  the  village  had  the  right  to  pass  reasonable  ordinances 
regulating,  inter  alia,  the  speed  of  traffic  and  the  stoppage  of  cars. 
Incidentally  such  ordinances  would  conduce  to  the  convenience 
and  comfort  of  the  community.  It  by  no  means  follows,  however, 
that  an  ordinance  designed  entirely  for  the  comfort  and  conven- 
ience of  the  inhabitants  is  a  valid  exercise  of  the  police  power. 
The  ordinance  in  question  cannot  by  any  reasonable  construction 
be  regarded  as  the  result  of  the  exercise  of  the  police  power. 
Under  its  terms  cars  are  allowed  to  operate  without  restriction, 
except  "when  any  person  or  persons  require  to  enter  or  alight 
from  such  cars."  The  element  of  danger  to  users  of  the  high- 
way is  effectually  ignored.  The  right  to  mandamus  based  upon 
the  police  power  must  therefore  be  eliminated. 

The  question  then  arises  whether  the  terms  of  the  ordinance 
applied  to  the  facts  in  this  particular  case.  The  defendant  urges 
that  their  fair  construction  compels  the  conclusion  that  they  do 
not  apply.  They  refer  expressly  to  lines  of  the  defendant  which 
occupy  and  which  are  located  upon  any  public  street.  At  the 
place  in  question  defendant  did  not  occupy  a  street — had  not  con- 
structed its  lines  along  the  street,  but  on  its  own  right  of  way. 
On  Water  street  it  had  constructed  its  lines  along  the  street. 
The  mandamus,  however,  did  not  purport  to  affect  Water  street. 
It  is  true  that  defendant's  lines  crossed  streets  and  alleys;  but 
that  fact  did  not  bring  defendant  within  the  provisions  of  the 
ordinance,  for  it  was  held  in  Railway  Co.  v.  Manitou  Forest  Syn., 
101  Minn.  132,  112  N.  W.  13,  that  "the  crossing  of  streets  and  al- 
leys, incidental  to  constructing  a  railroad  from  place  to  place, 
does  not  constitute  the  occupancy  of  such  streets  or  alleys  for  the 
purpose  of  operating  a  railway  thereon,  within  the  provision  of 
this  section  2841,  Rev.  Laws  1905,  and  a  railroad  company  has 
the  right  to  acquire  the  right  by  condemnation,  under  section 
2916,  Rev.  Laws  1905,  a  right  of  way  over  the  streets  and  alleys 
of  cities  and  villages  and  over  private  property  within  such  limits, 
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without  securing  a  franchise  from  the  municipal  authorities." 
There  is  obvious  cogency  in  this  argument;  but  in  view  of  the 
great  importance  of  the  public  question  involved  we  feel  unwill- 
ing to  rest  the  decision  on  this  ground  alone,  or  to  abstain  from 
the  determination  of  the  larger  questions  involved. 

We  are  of  opinion  that  the  contract  with  the  village  under 
which  defendant  operated  its  lines  did  not  authorize  the  ordi- 
nance. It  is  obvious  that  section  8  must  be  reasonably  construed. 
It  is  clear  that  the  provisions,  literally  construed,  would  be  void 
An  ordinance  may  require  under  given  conditions  that  a  street 
car  must  stop  at  the  end  of  any  block,  or  at  the  middle  of  long 
blocks,  or  at  railroad  crossings,  or  at  places  where  fire  engines 
may  suddenly  emerge.  But  a  requirement  that  a  car  must  stop 
at  every  point  at  which  a  passenger  may  wish  to  enter  or  alight 
would  be  destructive,  not  only  of  the  purposes  for  which  the 
corporation  was  authorized  to  transact  business,  but  would  also 
completely  demoralize  traffic,  and  would  be,  the  authorities  gen- 
erally agree,  without  legal  force.  It  is  equally  clear  that  a  proper 
construction  of  the  charter  provisions  must  have  reference  to  the 
situation  as  a  whole,  and  be  determined  with  due  regard  to  all 
relevant  circumstances.  The  subject  is  not  to  be  regarded  from 
a  narrow  or  local  point  of  view.  The  reasonableness  of  an 
ordinance,  it  is  elementary,  is  a  question  of  public  policy.  Public 
policy  necessarily  involves  a  consideration  of  a  number  of  im- 
portant facts  appearing  on  this  record. 

One  of  these  considerations  is  that  the  respondent  company 
has  a  somewhat  anomalous  legal  status.  Under  the  charter  pro- 
visions which  have  been  herein  quoted,  it  would  appear  to  be  a 
street  railroad.  In  Railroad  Company  v,  Manitou  Forest  Syn., 
101  Minn.  132,  112  N.  W.  13  (supra),  however,  it  was  held  that 
defendant  was  not  a  mere  street  railroad  company,  but  was  organ- 
ized to  construct  and  operate  interurban  railroads  from  place 
to  place,  and  as  such  had  the  right  to  exercise  the  power  of  emi- 
nent domain.  A  construction  which  would  give  to  special  1^- 
islation  by  a  village  or  city  an  effect  which  would  render  nuga- 
tory rights  exercisable  under  general  laws  would  be  subject  to 
obvious  and  substantial  objections. 

Another  consideration  is  that  the  principal  business  of  the 
respondent  is  to  furnish  rapid  transportation  of  passengers  be- 
tween various  points  around  Lake  Minnetonka  and  the  people 
of  cities  to  the  east  and  of  the  surrounding  district  to  the  west. 
In  this  business  respondent  had  the  competition  of  two  steam 
railroads.  If  the  principle  for  which  the  village  contends  would 
be  adopted,  respondents  might  be  compelled  to  stop  at  so  many 
street  crossings  as  to  seriously  hamper,  and  possibly  to  destroy, 
its  competitive  power.  It  is  clearly  opposed  to  public  policy  to 
secure  to  steam  railroads  monopoly  of  local  passenger  traffic. 
As  Summers,  J.,  said  in  Townsend  v.  Circleville,  78  Ohio,  122, 


Vot  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S         609 

Villag^e  of  Kzcelaior  v.  Minneapolis,  etc,  Ry.  Co 

134,  84  N.  E.  792,  793,  16  L.  R.  A.  (N.  S.)  914:  "If  every 
city  and  village  through  which  such  a  railway  [as  the  one  at  bar] 
passes  may  require  its  cars  to  be  stopped  at  every  street  inter- 
section to  take  on  or  to  discharge  passengers,  and  to  serve  the 
purposes  of  a  street  railway,  then  its  usefulness  as  a  means  of 
interurban  transportation  may  be  very  much  limited,  because  so 
much  time  will  be  consumed  in  passing  through  cities  and  vil- 
lages that  it  will  be  no  longer  practicable  for  many  to  travel  in 
that  way." 

A  final  consideration  is  that  the  ordinance  does  subserve  the 
public  convenience  in  the  village.  The  distance  between  the  place 
at  which  the  cars  are  sought  to  be  stopped,  George  street,  and 
the  place  at  which  defendant  offers  to  stop  the  cars,  at  Water 
street,  is  inconsiderable.  The  population  between  the  two  points 
is  sparse.  How  many  people  would  use  a  stopping  point  is 
conjectural ;  but  it  is  plain  that  the  number  would  be  very  small. 
The  inconvenience  resulting  to  the  altogether  larger  number  of 
persons  carried  to  more  distant  points  would  inevitably  tend  to 
decrease  the  extent  of  train  service.  The  eventual  diminution 
in  the  number  and  speed  of  cars,  especially  if  the  principle  in- 
voked was  applied  to  a  great  extent,  would  appear  to  more  than 
equal  any  possible  advantage.  The  weight  to  be  given  to  this 
custom  is  undoubtedly  diminished  by  the  fact  that  this  matter 
rests  largely  in  the  discretion  of  the  village  council. 

After  examination  of  the  question  as  a  whole,  we  have  con- 
cluded that  the  proper  course  is  to  reverse  the  decision  of  the 
trial  court. 

Reversed. 

34  R  I(  R— 39 
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(Supreme  Court  of  Kansas,  June  5,  1909.) 

[102  Pac.  Rep.  492.] 

Street  Railroads — ^Authority  to  Use  Street — ^Permissioii. — A  street 
car  company  has  no  authority  to  lay  its  tracks  and  operate  its  cars  in 
the  streets  of  a  city  without  first  obtaining  permission  to  do  so  from 
the  city. 

Street  Railroads — ^Authority  to  Use  Streets — Ordinance — Constmc- 
tion. — A  city  ordinance  granting  a  street  car  company  a  license  to  lay 
its  tracks  in  the  streets  of  the  city  must  be  strictly  construed  against, 
and  be  strictly  observed  by,  the  grantee. 

Street  Railroads — Location  in  Street — ^"As  Near  as  May  Be."— A  li- 
cense requiring  street  car  tracks  to  coincide  "as  near  as  may  be"  with 
the  center  of  the  streets  over  which  they  pass  means  as  nearly  as 
practicable. 

Street  Railroads — Location  in  Street* — If  a  street  car  company,  act- 
ing under  such  a  license,  depart  from  a  practicable  route  in  the  center 
of  the  street,  it  acts  without  authority,  its  conduct  is  unlawful,  and  its 
tracks  constitute  a  continuing  nuisance.  Slight  and  inconsequential 
deflections  unintentionally  made  may  not  furnish  ground  for  action, 
but  substantial  deviations  fall  as  completely  outside  the  license  as  if 
the  tracks  were  laid  at  a  forbidden  place. 

Street  Railroads — Injunction — Location  in  Street — Grounds  of  Re- 
lief.— An  abutting  property  owner  who  would  suffer  special  damage 
may  object  to  the  laying  of  street  car  tracks  on  one  side  of  the 
street  under  such  a  license,  if  it  be  practicable  to  locate  them  in  the 
center  of  the  street;  and  in  such  a  case  injunction  is  a  proppr  remedy. 

Municipal  Corporations — ^^  Streets  —  Use  by  Abutting  Owner.  —  An 
abutting  owner  has  the  right  to  the  exclusive  occupation  of  a  lim- 
ited portion  of  a  city  street  in  front  of  his  property,  for  such  tempo- 
rary purposes  incidental  to  the  proper  use  and  enjoyment  of  his 
premises  as  necessity  may  require.  The  necessity  justifying  the  en- 
croachment need  not  be  absolute.  It  is  sufficient  if  it  be  reasonable 
according  to  the  usages  of  reasonable  men,  having  due  regard  for  the 
convenience  of  the  traveling  public. 

Municipal  Corporations — Streets — Use  by  Abutting  Owner.  —  The 
owner  of  a  livery  barn  located  on  a  public  street  who  conducts  a 
feed  and  sales  business,  and  also  practices  the  profession  of  veterinary 
surgeon,  has  no  right  to  keep  horses  habitually  lodged  in  the  street, 
nor  to  use  the  street  as  an  addition  to  his  barn  for  the  storage  of 
vehicles,  nor  to  use  the  street  as  a  place  for  the  regular  practice  of 

♦For  the  authorities  in  this  series  on  the  subject  of  railroads  and 
things  pertaining  to  railroads  as  nuisances,  see  foot-note  of  Common- 
wealth V.  Baltimore  &  O.  R.  Co.  (Pa.),  32  R.  R.  R.  643,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  643. 
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his  profession.  If  his  facilities  are  not  sufficient,  he  should  enlarge 
his  barn.  But  exigencies  ma>r  frequently  arise  in  the  conduct  of  his 
business  rendering  it  entirely  reasonable  that  he  should  use  a  por- 
tion of  the  street  temporarily  for  all  such  purposes. 

Municipal  Corporations  —  Streets  —  Right  of  Access  of  Abutting 
O'wncr.-^The  right  which  such  a  property  owner  has  of  access  to  his 
premises  from  the  street  includes,  not  only  his  own  right  to  unob- 
structed passage  into  and  out  of  his  barn,  but  the  right  of  unob- 
structed accessibility  to  patrons  who  may  come  and  go,  and  who 
may  need,  without  inconveniencing  others,  to  stop  for  brief  periods 
in  the  street  in  front  of  the  barn. 

Street  Railroads — Streets — Use  by  Abutting  Owner — Interference 
With. — An  obstruction  to  the  lawful  use  of  the  street  for  the  pur- 
poses referred  to,  consequent  upon  the  wrongful  location  of  a  street 
car  track,  inflicts  an  injury  upon  the  abutting  property  owner  peculiar 
'to  himself,  independent  of,  and  differing  from,  the  general  detriment 
to  the  public. 

Street  Railroads — Streets — Use  by  Abutting  Owner — ^Interference 
With — Defenses. — In  an  action  of  injunction  to  prevent  the  unau- 
thorized laying  of  a  street  car  track  near  the  curbing  in  front  of  a 
livery  barn,  instead  of  at  the  center  of  the  street,  it  is  no  defense 
that  the  owner  of  the  barn  has  an  entrance  other  than  the  one  wrong- 
fully obstructed,  which  he  might  use  without  inconvenience  from  the 
track.  He  is  under  no  obligation  to  suffer  any  encroachment  on  his 
rights  by  a  wrongdoer. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  County ;  Thos.  C.  Wilson, 
Judge. 

Action  for  an  injunction  by  N.  W.  Longenecker  against  the 
Wichita  Railroad  &  Light  Company  and  others.  From  an  order 
denying  a  temporary  injunction,  plaintiff  brings  error.  Reversed 
and  remanded. 

John  D.  Dazns,  for  plaintiff  in  error. 

Kos  Harris,  V,  Harris,  W.  A.  Ayres,  and  A.  S.  Buzzie,  for 
defendants  in  error. 

BuRCH,  J.  The  plaintiff  prosecutes  error  from  an  order  deny- 
ing him  a  temporary  injunction  restraining  the  defendant  street 
car  company  from  locating  its  track  near  the  curbing  on  the  side 
of  a  street  in  front  of  his  property,  instead  of  in  the  center  of 
the  street.  Chicago  avenue,  or  Douglass  avenue,  of  which  it 
is  merely  an  extension,  runs  east  and  west  in  the  city  of  Wichita, 
and  crosses  the  Arkansas  river.  West  of  the  river  the  street  is 
76  feet  wide  from  curb  to  curb.  The  space  between  the  curbing 
and  the  property  line  on  each  side  is  occupied  by  a  16-foot  brick 
sidewalk.    The  plaintiff  is  the  owner  of  certain  lots  on  the  north 
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side  of  the  street,  the  east  line  of  which  is  72  feet  west  of  the 
river  bank.  On  these  lots  stands  a  livery  bam,  which  has  a  front- 
age of  100  feet  and  two  entrances  from  the  street  Here  the 
plaintiflF  conducts  a  feed  and  sales  business  and  practices  the 
profession  of  a  veterinary  surgeon.  The  defendant  operates  a 
street  car  system  under  an  ordinance  of  the  city,  which  requires 
tracks  to  coincide  "as  near  as  may  be"  with  the  center  of  streets 
and  avenues  over  which  they  may  pass,  unless  otherwise  directed 
by  the  city  engineer.  Formerly  the  ordinary  traffic  of  Douglass 
avenue  was  carried  over  the  river  on  a  wooden  bridge  in  the  cen- 
ter of  the  street,  and  the  street  car  tracks  were  laid  on  a  bridge 
built  for  the  purpose  north  of  the  wooden  bridge.  The  county 
commissioners  desired  to  replace  the  wooden  bridge  with  one 
constructed  of  concrete,  and  to  permit  this  to  be  done  the  street 
car  bridge  was  moved  further  north — whether  further  than  is 
necessary  need  not  be  considered.  As  a  result  the  street  car 
tracks  were  landed  at  the  river  bank  on  the  inside  of  the  curbing 
On  the  north  side  of  the  street.  The  street  car  company  then 
sought  to  bring  the  tracks  to  the  center  of  the  street  by  a  leisurely 
curve,  which  left  some  four  or  six  feet  of  space  between  the 
curb  and  the  track  at  the  plaintiff's  east  bam  door,  through 
which  his  business  with  the  public  is  chiefly  transacted.  Cars 
pass  the  barn  every  six  mimites,  and  a  railroad  track  blocks  ac- 
cess to  it  from  the  rear. 

The  plaintiff  established  with  sufficient  certainty  that  the  street 
car  company  was  about  to  encroach  upon  the  reasonable  and  ordi- 
nary use  and  enjoyment  of  the  street,  to  which  he  was  specially 
entitled  as  an  appurtenant  to  his  individual  property,  and  that  as 
a  consequence  his  business  would  suffer,  and  his  property  would 
be  depreciated  in  value.  He  further  showed,  though  perhaps  not 
so  abundantly,  that  a  sharper  deflection  of  the  track  was  practica- 
ble, and  that  it  might  be  brought,  without  difficulty,  to  the  center 
of  the  street  soon  enough  to  prevent  obstructing  the  entrance  to 
his  barn.  The  case  was  disposed  of  on  a  demurrer  to  the  plain- 
tiff's evidence.  The  evidence  was  ample  to  establish  a  cause  of 
action  as  against  a  demurrer,  provided  injunction  is  the  proper 
method  of  obtaining  relief.  Therefore  the  court  must  have  taken 
the  view  that  the  plaintiff  should  have  sought  redress  through  an 
action  for  damages.  The  defendant  argues  here  that  the  plaintiff 
has  mistaken  his  remedy. 

The  decision  in  the  case  of  Street  Ry.  Co.  v.  Nave,  38  Kan.  744, 
17  Pac.  587,  5  Am.  St.  Rep.  800,  is  quite  conclusive  in  the  plain- 
tiff's favor.  In  that  case  the  company  obtained  permission  from 
the  city  to  construct  its  railway  upon  a  certain  street  within  a 
given  time.  The  time  elapsed  before  the  company  took  advantage 
of  the  privilege.  Afterward  it  undertook  to  lay  its  tracks  along- 
side certain  buildings  fronting  on  the  street,  which  had  been  con- 
structed with  special  reference  to  carrying  on  the    wholesale 
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grocery  business.  Goods  were  taken  into  and  out  of  the  buildings 
upon  large  transfer  wagons,  backed  with  the  rear  wheels  against 
the  curbstone.  Sometimes  farm  wagons  were  used,  and  the  most 
convenient  method  of  loading  and  unloading  them  was  by  backing 
them  crosswise  of  the  street.  •  Access  to  the  buildings  by  the 
means  and  in  the  manner  described  would  have  been  obstructed 
by  the  railway  track.  If  the  wagons  were  placed  lengthwise  of 
the  street,  and  loaded  and  unloaded  over  the  sides,  as  it  was  pos- 
sible to  do,  street  cars  could  pass  them,  but  other  wagons  could 
not  pass  those  which  were  standing  without  running  upon  the 
street  car  track.  The  building  of  the  railway  was  enjoined  by 
the  district  court.  This  court  held  the  building  of  the  street  car 
track  without  authority  from  the  city  to  be  unlawful.  The  tracks 
themselves  were  treated  as  a  nuisance,  the  resulting  obstruction 
of  access  to  the  wholesale  houses  was  held  to  inflict  an  injury 
upon  the  owners  special  and  peculiar  to  themselves,  independent 
of  and  differing  from  the  general  detriment  to  the  public,  arid  the 
judgment  awarding  an  injunction  was  affirmed.  In  the  present 
case  the  railway  company  had  no  right  to  enter  upon  the  street 
with  its  tracks  and  cars  without  authority  from  the  city.  St.  Ry. 
Co.  V.  Nave,  38  Kan.  744,  17  Pac.  587,  5  Am.  St.  Rep.  800.  The 
provisions  of  the  license  that  tracks  shall  be  laid  in  the  center 
of  the  street  as  nearly  as  may  be  means,  of  course,  as  nearly  as 
may  be  practicable.  This  grant  cannot  be  extended  beyond  its 
plain  terms,  and  must  be  construed  strictly  against  the  grantee. 
Wyandotte  v,  Corrigan,  35  Kan.  21,  10  Pac.  99.  Whenever  the  rail- 
way company  departs  from  a  practicable  route  in  the  center  of  the 
street,  it  acts  without  authority  and  its  conduct  becomes  unlawful. 
Ease,  convenience  and  lessened  expense  in  constructing  or  in 
operating  the  road  are  not  factbrs  to  be  considered.  Slight  and 
inconsequential  deflections,  unintentionally  made,  may  not  furnish 
ground  for  equitable  interference,  but  a  substantial  deviation 
falls  as  completely  outside  the  grant  as  if  the  tracks  were  laid 
upon  a  forbidden  street,  and  a  structure  so  located  is  a  continuing 
nuisance  which  the  public  authorities,  or  any  one  specially  injured, 
may  enjoin. 

"Ordinances  authorizing  obstructions  upon  the  streets  of  a  city, 
which  would  otherwise  be  nuisances,  are  strictly  construed, 
and  must  be  closely  pursued.  Any  substantial  variation 
from  the  terms  of  the  grant  or  license  is  ultra  vires** 
Walker  v.  Denver,  40  U.  S.  App.  464,  469,  76  Fed.  670,  22  C.  C. 
A.  470.  "Abutting  property  owners  have  the  right  to  insist  that  a 
street  railway  track  be  laid  in  the  center  of  the  street,  as  required 
by  the  ordinance  authorizing  the  construction  of  the  road,  where 
such  location  of  the  track  is  practicable."  Kennedy  v,  Detroit 
Railway,  108  Mich.  390,  66  N.  W.  493.  "The  tracks  of  a  street 
car  company  should  be  laid  as  nearly  as  practicable  in  the  middle 
of  the  street.  Civ.  Code,  §  498.    If  the  franchise  does  not  indicate 
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the  precise  position  of  the  track,  and  it  is  not  as  nearly  as  practi- 
cable to  the  middle  of  the  street,  the  track  is  an  unauthorized  ob- 
struction, and  the  owner  of  the   fee  of  the  street  mav  maintain 
ejectment  against  the  company.     The  mere   fact  that  it  is  more 
convenient  to  the  traveling  public  to  have  the  track  on  the  side  of 
the  street,  and  that  it  obstructs  travel  a  little  less  than  it  would  do 
in  the  center  of  the  street,  is  not  a  sufficient  reason  for  not  com- 
plying with  the  law."    Finch  v.  Riverside,  etc.,  Ry.  Co.,  87  Cal. 
.597,  25  Pac.  765.    **A  railway  constructed  in  a  public  street  of  a 
city,  without  authority  of  law,  is  a  continuous  obstruction,  which 
amounts  to  a  public  nuisance."  D.  &  S.  Ry.  Co.  et  al.  v.  Den.  City 
Ry.  Co.,  2  Colo.  673.    "The  rights  of  the  owners  of  lots  abutting 
on  a  public  street,  even  though  they  do  not  include  the  fee  of  the 
street,  are  property  rights,  the  invasion  of  which  without  author- 
ity by  an  electric  railway  may    be    prevented    by    injunction. 
Where  there  is  an  unauthorized  obstruction  of  a  public  street,  all 
the  adjacent  lot  owners  who  sustain  a  special  injury  therefrom 
can  maintain  a  suit  for  injunction,  and  no  other  parties  defendant 
are  required  than  the  alleged  trespasser."    Hart  v.  Buckner,  54 
Fed.  925,  5  C.  C.  A.  1.    "A  mandatory  injunction  to  compel  the 
.removal  of  an  electric  light  pole  may  be  granted  when  the  pole  is 
placed  in  front  of  the  plaintiff's  property  without  necessity  there- 
for, for  the  purpose  of  annoying  him  and  to  injure  and  depreciate 
the  value  of  his  property,  and  where  its  placing  causes  serious  in- 
jury.   Poles  of  an  electric  railway,  if  properly  placed,  do  not  give 
ground  of  complaint  to  an  abutting  owner,  whether  he  owns  the 
fee  of  the  street  or  not.    Poles  of  an  electric  railway  must  not  be 
so  placed  as  to  interfere  unnecessarily  with  the  right  of  abutting 
owners  to  use  and  enjoy  their  property."  Snyder  et  al,  v.  Street 
Railway  Co.,  105  Iowa,  284,  75  N.  W.  179,  41   L.  R.  A.  345. 
"The  defendant  company  is  in  the  street  in  front  of  the  plaintiff's 
premises  without  municipal  consent.     It  and  its  employees  are 
trespassers.     They  are  disturbing  the  surface  of  the  highway; 
committing  a  nuisance  upon  it  of  a  permanent,  and  according  to 
the  general  belief  of  a  dangerous,  character.     An  abutting  owner 
is  not  debarred  from  proceeding  in  such  a  case  because  there  are 
other  lot  owners  on  the  same  street  who  suffer  in  the  same  man- 
ner that  he  does.    *    *    *    The  plaintiff  has  what  may  be  called  a 
general  interest  in  the  streets  as  a  citizen,  and  he  has  a  special  in- 
terest in  this  street  as  an  abutting  owner,  who  must  use  it  as  a 
means  of  access  to  his  property.    He  has  therefore  a  right  to  ob- 
ject to  its  obstruction  by  a  mere  wrongdoer."    Thomas  v.  Inter- 
county  St.  Ry.,  167  Pa.   120,  31   Atl,  476.    See,  also,  Canastota 
Knife  Co.  v.  Newington  Tramway  Co.  et  al,,  69  Conn.  146. 36  Atl. 
1107 ;  Hartford  v.  Hartford  Street  Ry.  Co.,  73  Conn.  327, 47  Atl. 
330 ;  Board  of  Com'rs  of  St.  Joseph  Co.  v.  South  Bend,  etc..  Street 
Ry.  Co.,  118  Ind.  68,  20  N.  E.  499;  Chicago,   St.  Louis  &P»tte- 
burg  Railroad  Company  et  al.  v,  Eisert,  127  Ind.  156,  26  N-  E» 
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759 ;  Glaessner  v,  Anheuser  Busch  Brewing  Ass'n,  100  Mo.  508, 
13  S.  W.  707;  Commonwealth  v.  Railway  Co.,  127  Pa.  278,  17 
Atl.  996;  Richi  v,  Chattanooga  Brewing  Co.,  105  Tenn.  651,  58  S. 
W.  646. 

It  is  clearly  unjust  to  property  owners  on  one  side  of  a  street 
to  obstruct  access  to  their  premises  by  laying  a  railway  track  close 
to  their  doors,  when  a  practicable  route  in  the  center  of  the  street 
is  available,  which  would  entail  no  injurious  consequences.  Thq 
railway  company  is  not  the  final  judge  of  the  practicability  of  the 
location  of  its  tracks.  The  question  is  one  of  fact,  which  may  be 
judicially  examined  and  determined  as  in  other  cases.  Since  the 
cause  must  proceed  to  final  hearing,  it  may  be  observed  that  the 
location  of  the  railway  company's  bridge  may  be  called  in  ques- 
tion as  one  of  the  matters  affecting  the  practicability  of  bringing 
the  car  tracks  to  the  center  of  the  street  before  they  reach  the 
plaintiff's  barn.  The  extent  of  the  plaintiff's  right  to  use  the 
street  in  front  of  his  property,  also  the  subject  of  dispute  between 
the  parties,  may  be  noticed  further. 

Although  the  streets  of  a  city  from  side  to  side  and  from  end 
to  end,  are  designed  primarily  for  passing  and  repassing,  it  is 
quite  as  lawful  for  persons  and  property  to  be  temporarily  at  rest 
upon  them  as  it  is  to  be  in  motion.  The  defendant's  cars  must 
stand  still  while  taking  on  and  discharging  passengers.  An  abut- 
ting owner  may  deposit  material  on  the  street  in  front  of  his  prop- 
erty for  building  purposes,  and  keep  it  there  until,  with  ordinary 
diligence  in  the  prosecution  of  the  work,  it  is  consumed.  Such  an 
appropriation  of  the  street  is  exceptional,  and  is  justified  on  the 
ground  of  necessity,  but  a  license  for  it  may  be  implied  in  the  ab- 
sence of  an  ordinance  expressly  conferring  the  right.  Kansas 
City  V.  McDonald,  60  Kan.  481,  57  Pac.  123,  45  L.  R.  A.  429.  It 
is  furthermore  the  law  that  the  necessity  which  justifies  tempo- 
rary encroachment  upon  a  public  highway  need  not  be  absolute. 
It  is  enough  if  it  be  reasonable.  This  does  not  mean  reasonable 
with  reference  to  the  peculiar  situation  of  a  particular  person  or 
business,  but  reasonable  according  to  the  usages  of  reasonable 
men,  having  due  regard  for  the  public  convenience. 

The  opinion  of  Chief  Justice  Tilghman  in  the  case  of  Common- 
wealth V,  Passmore,  1  Serg.  &  R.  (Pa.)  217,  is  frequently  quoted. 
Passmore  was  an  auctioneer,  who  claimed  the  right  to  place  goods 
in  a  public  street  and  keep  them  there  for  the  purpose  of  exposing 
them  to  sale.  In  denying  the  claim  it  was  said :  "It  is  true  that 
necessity  justifies  actions  which  would  otherwise  be  nuisances.  It 
is  true,  also,  that  this  necessity  need  not  be  absolute.  It  is  enough 
if  it  be  reasonable.  No  man  has  a  right  to  throw  wood  or  stones 
into  the  street  at  his  pleasure.  But  inasmuch  as  fuel  is  necessary, 
a  man  may  throw  wood  into  the  street  for  the  purpose  of  having' 
it  carried  to  his  house,  and  it  may  lie  there  a  reasonable  time.  So, 
because  building  is  necessary,  stones,  bricks,  lime,  sand,  and  other 
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materials  may  be  placed  in  the  street,  provided  it  be  done  in  the 
most  convenient  manner.    On  the  same  principle  a  merchant  may 
have  his  goods  placed  in  the  street,  for  the  purpose  of  removing 
them  to  his  store  in  a  reasonable  time.     But  he  has  no  right  to 
keep  them  in  the  street  for  the  purpose  of  selling  them  there,  be- 
cause there  is  no  necessity  for  it.     *    *     *     I  can  easily  perceive 
that  it  is  for  the  convenience  and  the  interest  of  an  auctioneer  to 
place  his  goods  in  the  street,  because  it  saves  the  expense  of  stor- 
age.   But  I  see  no  more  necessity  in  his  case  than  that  of  a  private 
merchant.    It  is  equally  in  the  power  of  the  auctioneer  and  the 
merchant  to  procure  warehouses  and  places  of  deposit,  in  propor- 
tion to -the  extent  of  their  business."    In  the  case  of  Van  OXinda 
V.  Lothrop,  21  Pick.  (Mass.)  292,  32  Am.  Dec.  261,  after  justify- 
ing the  right  to  use  a  street  for  the  deposit  of  earth  from  a  cellar, 
of  material  for  the  erection  of  a  building,    and    the    like,    the 
court  said :     ''Much  less  is  it  a  trespass  occasionally  to  allow 
horses  and  carriages  to  stand  in  the  street  against  or  near  a  house. 
This  is  one  of  the  appropriate  uses  of  a  highway.    If  this  were  to 
be  deemed  a  trespass,  very  few  of  us  would  escape."  In  the  case 
of  Henning  v,  Hudson  Valley  R.  Co.,  90  App.  Div.  492,  85  N.  Y. 
Supp.  1111,  the  opinion  reads:    "It  appears  that  the  defendant's 
track  is  laid  within  tfaree  feet  of  the  curb  on  the  plaintiff's  side  of 
the  street ;  that  when  a  car  is  run  over  that  track  it  extends  over 
to  within  six  or  eight  inches  of  such  curb.  From  this  it  necessarily 
appears  that,  whenever  any  one  would  drive  up  to  the  plaintiff's 
premises,  his  horse  and  vehicle  would  stand  on  the  track,  and  no 
car  could  pass  without  running  over  him.    Thus  one  must  be  con- 
stantly on  the  lookout  to  protect  himself  from  that  danger.    Un- 
der such  a  situation  no  hitching  post  or  horse  block  could  be 
maintained  opposite  the  plaintiff's  premises;  no  one  could  drive 
up  to  and  stop  before  them  with  safety.    Although  I  will  concede 
that  the  mere  existence  of  the  tracks  and  ties  located  there  would 
not  be  a  serious  inconvenience  to  the  use  of  such  premises,  yet  the 
passage  of  cars  over  them,  as  so  located,  would  be  not  only  a  con- 
stant source  of  danger  whenever  it  was  necessary  to  cross  into  or 
out  from   such  premises,  but  would  be  a  substantial  prohibition 
against  driving  up  and  remaining  in  front  of  them.    It  would  de- 
prive such  premises  from  the  benefit  of  a  very  necessary  and 
usual  use  of  the  highway.    That  such  an  obstruction  in  the  high- 
way would  depreciate  the  market  value  of  the  plaintiff's  premises 
seems  to  be  very  clear.    Such  damage  seems  to  be  peculiar  to  the 
premises  in  question,  and  therefore  special  to  the  plaintiff.    It  is 
clearly  different  from  that  which  the  traveling  public  sustains  by 
reason  of  such  obstruction ;  and,  although  being  an  unlawful  ob- 
struction in  a  public  highway,  it  is  a  public  nuisance,  yet,  being 
located  as  it  is,  and  operating  as  it  does  to  substantially  prohibit 
access  up  to  the  plaintiff's  premises  in  the  manner  above  stated,  it 
works  as  to  him  a  special  damage,  which  authorizes  him  to  ask 
that  the  defendant  be  enjoined  from  continuing  it." 
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Of  course  the  plaintiif  has  no  right  to  keep  horses  habitually 
lodged  in  the  street,  nor  to  use  the  street  as  an  addition  to  his 
"barn  for  the  storage  of  vehicles.  "The  highway  may  be  a  conven- 
ient place  for  the  owner  of  carriages  to  keep  them  in,  but  the  law, 
looking  to  the  convenience  of  the  greater  number,  prohibits  any 
such  use  of  the  public  streets.  The  old  cases  said  the  king's  high- 
way is  not  to  be  used  as  a  stable  yard ;  and  a  party  cannot  eke  out 
the  inconvenience  of  his  own  premises  by  taking  in  the  public 
highway."  Cohen  v.  Mayor  of  New  York,  113  N.  Y.  532,  21  N. 
E.  700,  4  L.  R.  A.  406,  10  Am.  St.  Rep.  506.  And  the  plaintiff 
"has  no  right  to  use  the  street  in  front  of  his  premises  as  a  sort  of 
equine  hospital  for  the  regular  practice  of  his  profession.  But  the. 
plaintiff  testified  that  women  frequently  come  to  his  place  of  busi- 
ness in  carriages  who  desire  him  to  examine  their  horses  on  the 
street  without  obliging  them  to  drive  into  the  barn.  Unless  the 
demands  of  the  traffic  on  this  street  be  very  imperious,  who  can 
say  that  its  brief  occupation  on  such  an  occasion  is  wrongful? 
The  right  of  access  includes  not  merely  the  right  of  the  plaintiff 
to  go  into  and  out  of  his  bam,  but  the  right  to  be  accessible  to 
patrons  who  come,  who  go,  and  who,  without  inconveniencing 
others,  need  to  stop  short  while  outside,  and  it  is  perfectly  obvious 
that  exigencies  will  continually  arise  incidental  to  the  maintenance 
of  the  plaintiff's  barn  and  the  conduct  of  his  business  rendering  it 
entirely  reasonable  that  he  should  use  the  street  temporarily  for 
all  the  purposes  mentioned.  The  plaintiff  further  shows  that,  if 
the  street  car  track  be  laid  as  contemplated,  a  horse  or  team  can- 
not with  safety  be  driven  out  of  the  barn  until  somebody  ascer- 
tains whether  a  street  car  is  coming,  and  if  there  is  time  to  cross 
the  track  ahead  of  it.  This  fact  alone  will  authorize  an  injunction 
if  the  track  oughf  to  be  in  the  center  of  the  street. 

It  is  suggested  that  plaintiff  should  use  the  west  door  of  his 
T)arn,  in  front  of  which  the  track  lies  more  nearly  in  the  center  of 
the  street.  The  action  is  not  one  of  condemnation,  in  which  the 
plaintiff  must  be  satisfied  with  facilities  much  diminished  in  con- 
sequence of  a  lawful  appropriation.  The  railway  company  is 
charged  as  a  wrongdoer,  and  the  plaintiff  is  under  no  obligation 
to  rearrange  his  barn  and  reorganize  his  business  to  accommodate 
it  in  its  illegal  encroachment. 

It  is  not  very  apparent  why  the  city  and  the  board  of  county 
commissioners  were  made  parties,  but  an  injunction  ought  to  have 
been  granted  against  the  builders  of  the  railway  track. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  is 
remanded.    All  the  Justices  concurring. 
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(Supreme   Court   of  Appeals   of   Virginia,  Jan.    13,  1910.) 

[66  S.   E.   Rep.   817.] 

Trial — Cross-Examination — Objections  to  Evidence. — Where  a  wit- 
ness is  cross-examined  as  to  matter  not  touched  upon  in  his  exami- 
nation in  chief,  the  party  cross-examining  him  cannot  object  to  the 
evidence  brought  out,  for  as  to  such  evidence  he  is  the  witness  of  the 
party  cross-examining  him. 

Appeal  and  Error — Harmless  Error — Admission  of  Evidence— Cure 
by  Instructions. — The  prejudice  from  the  admission  of  testimony 
dieted  on  cross-examination  as  to  matters  not  touched  on  in  the 
examination  in  chief  is  avoided  by  an  instruction  which  correctly  in- 
structs the  jury  as  to  the  matter  about  which  the  witness  testified 

Trial — Order  of  Proof — Establishment  of  Plaintiffs*  Case  by  Defend- 
ant's Witnesses. — In  an  action  against  a  railroad  company  for  burn- 
ing a  dwelling,  there  was  evidence  that  four  trains  passed  the  house 
during  the  hour  when  the  fire  might  have  been  set;  but  plaintiffs 
were  unable  to  identify  the  train  that  caused  the  fire.  Held  that,  the 
train  dispatcher  being  on  the  stand  with  the  records  of  the  company^ 
it  was  competent  for  plaintiffs  to  make  the  dispatcher  their  witness 
for  the  purpose  of  showing  what  trains  had  passed  the  house  at  an 
opportune  time  for  starting  the  fire. 

Railroads — Fires — Actions  for  Injuries — Admissibility  of  Evidence. 
— The  time-table  of  a  railroad  company,  showing  the  schedule  speed 
cf  its  trains  in  1908,  is  admissible  in  an  action  against  the  company 
for  burning  a  dwelling  in  1903;  there  being  no  evidence  to  show  that 
there  was  any  change  in  the  conditions  of  the  roadbed  or  the  traffic 
between  the  two  dates  that  would  affect  the  speed  of  its  trains,  and 
there  being  no  apparent  reason  why  a  greater  speed  was  permissible 
in  1908  than  in  1903,  and  the  evidence  showing  that  the  speed  of 
trains  passing  plaintiffs'  residence  at  the  time  the  fire  was  caused  was 
eight  miles  an  hour  in  excess  of  that  of  1908,  as  the  time-table  tends 
to  show  what  defendant  regarded  as  a  reasonable  rate  of  speed  in 
1903. 

Damages — Injuries  to  Property — Instructions. — In  an  action  against 
a  railroad  company  for  burning  plaintiffs'  house,  an  instruction  asked 
by  defendant  that  the  jury,  in  considering  the  value  of  the  house, 
"must  take  in  view  its  location,  and,  if  they"  believe  from  the  evidence 
that  the  value  of  the  house  upon  the  farm  was  not  such  a  sum  as  woald 
replace  it,  the  jury  shall  only  award  such  a  sum  as  the  place  has  suf- 
fered by  reason  of  its  destruction,"  was  properly  refused,  as  it  is  not 
clear,  and  is  misleading,  and  the  measure  of  damages  in  such  case  is 
the  value  of  the  property  destroyed. 

Limitation  of  Actions — ^Instructions. — In  an  action  brought  within 
the  statutory  period  against  a  railroad  company  to  recover  for  burning 
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plaintiffs*  house,  an  insurance  company  intervened,  asking  that  it  be 
repaid  its  loss  by  the  fire  out  of  any  damages  plaintiffs  may  recover, 
and  plaintiffs  agreed  of  record  that  the  company  should  be  so  paid. 
Held,  that  an  instruction  requested  by  defendant  that  if  defendant 
negligently  caused  the  fire  it  is  liable  to  the  intervening  petitioner  to 
the  extent  of  the  insurance  paid  by  it,  but  that  in  determining  the  de- 
fendant's liability  to  the  insurance  company  the  jvtry  may  consider  the 
fact,  if  it  be  a  fact,  that  for  more  than  five  years  after  the  fire  the  in- 
surance company  made  no  demand  on  defendant  for  repayment  of  the 
loss  occasioned  it,  is  properly  refused,  as  the  right  of  the  plaintiffs 
through  whom  the  company  claims  would  not  be  affected  by  the 
time  of  intervention,  and  the  instruction  seeks  to  introduce  a  wholly 
irrelevant  issue  that  could  only  confuse  and  mislead  the  jury. 

Railroads — Fires — Burden  of  Proof.'" — In  an  action  against  a  rail- 
road company  for  burning  plaintiffs'  house,  the  evidence  showed  that 
four  trains  of  defendant  passed  the  scene  of  the  fire  within  less  than 
one  hour,  and  that  the  fire  may  have  originated  from  any  one  of  the 
engines;  but  plaintiffs  did  not  identify  any  particular  train  as  being 
responsible  for  the  fire,  but  did  show  that  the  fire  could  only  have 
been  caused  by  a  passing  train.  Held,  that  defendant  was  presump- 
tively chargeable  with  negligence,  and  was  obliged  to  assume  the  bur- 
den of  showing  that  each  of  the  four  engines  was  properly  equipped 
and  operated. 

Railroads — Fires — Admissibility  of  Evidence.f — Where  the  particu- 
lar locomotive  which  caused  the  fire  is  not  identified,  plaintiffs,  in  ai| 
action  for  damages  from  fire  which  they  charged  was  set  by  defend- 
ant's locomotive,  may  show  defects  in  the  spark-arresting  apparatus 
of  any  one  of  defendant's  locomotives  which  may  have  caused  the  fire, 
and  defendant  may  show  that  all  of  its  locomotives  passing  on  the  day 
of  the  fire  were  properly  equipped. 

Railroads — Fires — Actions  for  Injuries — Burden  oi  Proof.} — An  in^ 
struction,  in  an  action  against  a  railroad  company  for  burning  plain- 
tiffs' house,  that  the  burden  is  on  defendant  to  prove  that  it  has 
availed  itself  of  all  the  best  mechanical  contrivances  and  inventions  in 


♦See  first  fcot-note  of  Chenoweth  v.  Southern  Pac.  Ry.  (Ore.),  32 
R.  R.  R.  703,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  703;  foot-note  of  Lillard 
V.  Chicago,  etc.,  Ry.  Co.  (Kan.),  32  R.  R.  R.  84,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  84. 

fFcr  the  authorities  in  this  series  on  the  question  whether  the 
fact  that  a  fire  was  set  by  a  railroad  locomotive  may  be  established 
by  circumstantial  evidence,  see  second  foot-note  of  Hutto  v.  Sea- 
board A.  L.  Ry.  (S.  Car.),  32  R.  R.  R.  78,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  78;  first  foot-note  of  Sims  z'.  American  Ice  Co.  (Md.),  31  R.  R.  R. 
463,  54  Am.  &  Eng.  R.  Cas..  N.  S.,  463. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  rebuttal 
of  the  presumption  of  negligence  arising  from  the  fact  that  a  fire 
is  set  by  a  locomotive,  see  last  foot-note  of  Chenoweth  v.  Southern 
Pac.  Co.  (Ore.),  32  R.  R.  R.  703,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  703', 
last  foot-note  of  Hutto  v.  Seaboard  A.  L-  Ry.  (S.  Car.),  32  R.  R.  R. 
78,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  ^8 
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known  practical  use  to  prevent  the  communication  of  fire,  correctly 
states  the  law. 

Trial — Error  in  Instruction — Cure  by  Other  Instructions. — Tf  an 
instructicVi,  in  an  action  against  a  railroad  company  to  recover  for  in- 
juries from  a  fire  caused  by  its  locomotives,  that  the  burden  is  on  de- 
fendant to  prove  that  it  has  availed  itself  of  all  the  best  mechanical 
contrivances  and  inventions  in  known  practical  use,  is  improper,  no 
prejudice  results  therefrom,  where  the  court  adds  at  the  instance  of 
defendant  that  the  law  recognizes  that  the  skillful  do  not  agree  in  the 
matter  of  instrumentalities,  and  allows  every  one  using  mechanical 
devices  the  freedom  of  action  and  judgment  which  must  be  an  incident 
to  such  differences  in  judgment,  and  the  law  does  not  permit  the  jury 
to  condemn  a  device  because  some  other  person  using  a  similar  de- 
vice prefers  a  different  pattern. 

Railroads — Fires — Actions  for  Injuries — Care  Required.! — In  an  ac- 
tion against  a  railroad  company  for  burning  plaintiffs'  house,  an  in- 
struction that,  when  the  doing  of  any  particular  act  is  attended  with 
unusual  hazards,  unusual  care  must  be  exercised,  but,  when  the  per- 
formance of  the  act  is  attended  with  only  ordinary  hazards,  a  less 
degree  of  care  is  required;  that  in  proportion  as  the  hazards  increase 
there  should  be  a  corresponding  increase  in  the  care  exercised;  that  in 
an  unusually  dry  season,  when  all  inflammable  material  is  very  dry 
and  liable  to  be  set  on  fire  from  the  smallest  spark,  and  the  wind  is 
blowing  from  an  engine  toward  wooden  buildings  or  combustible  ma- 
terial, greater  care  and  caution  are  required  than  when  these  condi- 
tions do  not  exist — ^was  correct. 

Error  to  Circuit  Court,  Appomattox  County. 

Action  by  J.  O.  Thomas,  as  trustee  for  his  wife,  and  others 
against  the  Norfolk  &  Western  Railway  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error.    Affirmed. 

Kirkpatrick  &  Howard,  for  plaintiff  in  error. 

Plood  &  Ferguson  and  P.  C.  Moon,  for  defendants  in  error. 

Harrison,  J.  This  action  was  brought  by  the  defendants  in 
error  to  recover  of  the  Norfolk  &  Western  Railway  Company 
damages  for  its  alleged  negligence  in  burning  a  dwelling  house 
held  by  the  plaintiff  J.  O.  Thomas,  as  trustee  for  his  wife,  which 
was  occupied  by  the  plaintiffs  as  their  home.  There  was  a  verdict 
and  judgment  in  favor  of  the  plaintiffs,  which  this  writ  of  error 
brings  under  review. 

Objection  is  taken  to  the  action  of  the  circuit  court  in  permit- 

§For  the  authorities  in  this  series  on  the  subject  of  the  degree 
of  care  required  cf  a  railroad  to  prevent  property  from  being  set  on 
fire  by  sparks  from  its  locomotives,  see  Osburn  v.  Oregon  R.  &  Nav. 
Co.  (Idaho),  31  R.  R.  R.  456,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  456, 
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ting  J.  I.  Harvey,  an  engineer  who  had  run  on  the  Southern  Rail- 
way, to  testify  that  the  device  for  arresting  sparks  employed  by 
the  Southern  Railway  was,  in  his  opinion,  preferable  to  that  used 
by  the  defendant  company ;  that  it  was  easier  to  operate  a  train 
with  the  device  used  by  the  defendant ;  but  that  the  device  used 
by  the  Southern  threw  less  fire. 

The  record  shows  that  this  witness  was  not  introduced  by  the 
plaintiffs  to  speak  as  to  the  relative  merits  of  different  spark  ar- 
resters, and  was  not  asked  upon  his  examination  in  chief  to  give 
any  evidence  on  that  subject.  The  plaintiff  in  error,  on  cross-ex- 
amination, made  the  witness  his  own  on  the  subject  of  the  best 
form  of  spark  arrester,  and  the  question  objected  to,  which  was 
asked  by  the  plaintiffs,  was  responsive  to  the  evidence  which  the 
defendant  had  drawn  out  from  its  own  witness.  The  defendant 
cannot  now  complain  of  evidence  that  it  alone  is  responsible  for. 
Moreover,  if  the  defendant  could  have  suffered  any  prejudice  on 
this  account,  the  harm  was  avoided,  at  its  instance,  by  instruction 
No.  2,  which  fully  guards  the  rights  of  the  defendant  in  this  re- 
spect by  telling  the  jury:  "That  the  law  recognizes  the  fact  that 
the  skillful  do  not  agree  in  the  matter  of  instrumentalities  and  al- 
lows every  one  using  mechanical  devices  the  freedom  of  action 
and  judgment  which  must  be  an  incident  to  such  differences  in 
judgment.  The  law  does  not  permit  a  jury  to  condemn  a  device 
because  some  other  person  using  a  similar  device  prefers  a  differ- 
ent pattern." 

It  is  further  insisted  that  the  court  erred  in  allowing  the  witness 
C.  N.  Abbott  to  state  that,  after  the  use  of  a  certain  hopper  in 
the  front  end  of  the  locomotive  was  abandoned  by  the  defendant, 
more  sparks  came  out  of  the  stack  than  escaped. while  the  hopper 
was  used.  In  answer  to  this  contention,  it  is  only  necessary  to 
refer  to  what  has  been  said  with  respect  to  the  objection  made  to 
the  evidence  of  the  witness  Harvey.  What  is  there  said  is  equally 
applicable  here  and  need  not  be  repeated. 

It  is  further  objected  that  it  was  error  to  require  the  train  dis- 
patcher to  give  evidence  of  the  trains  passing  the  plaintiffs*  house 
other  than  the  freight  which  the  plaintiff  Thomas  had  identified 
as  causing  the  fire. 

Thie  record  shows  that  there  were  four  trams  that  passed  the 
plaintiffs'  home  between  the  hours  of  12  and  1  o'clock;  the  time 
being  opportune  for  causing  the  fire.  Thomas  saw  and  mentioned 
one  of  these  trains,  but  he  did  not  identify  the  train  he  saw  as  the 
one  that  caused  the  fire.  The  records  of  the  defendant  company 
showed  what  trains  passed  the  house,  and  the  time  when  each 
passed.  When  the  train  dispatcher  was  on  the  stand  with  this 
record  before  him,  it  was  entirely  competent  for  the  plaintiffs 
to  make  him  their  witness  for  the  purpose  of  showing  what  trains 
had  passed  the  house  at  an  opportune  time  for  starting  the  fire. 
This  was  all  that  was  done,  and  the  objection  was  properly  over- 
ruled. 
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It  is  further  contended  that  it  was  error  to  permit  the  intro- 
duction of  a  time-table  for  the  year  1908,  in  order  to  prove  the 
speed  allowed  in  1903,  when  the  fire  occurred. 

If  the  rules  regulating  the  speed  of  trains  in  1903  were  in  ex- 
istence, they  were  in  the  possession  of  the  defendant  company 
and  not  accessible  to  the  plaintiffs.'  The  time-table  of  1908  was 
not  introduced  to  show  the  schedule  speed  of  trains  in  1903,  but 
for  the  purpose  of  showing  what  the  defendant  regarded  as  a 
reasonable  rate  of  speed  in  1908,  thereby  tending  to  show  what 
was  a  reasonable  rate  of  speed  in  1903.  With  the  exception  of  an 
additional  station,  there  was  no  evidence  to  show  that  any  changed 
conditions  irt  the  roadbed  or  the  traffic  of  the  defendant  had  taken 
place  since  1903  that  would  alter  or  affect  the  speed  allowed  for 
its  trains,  nor  does  any  reason  appear  why  a  greater  speed  was 
permissible  in  1903  than  in  1908.  The  schedule  of  1908  shows  that 
30  miles  an  hour  was  the  maximum  speed  allowed  for  this  class  of 
trains  in  emergencies,  and  yet  the  evidence  shows  that  the  trains 
in  question  were  making  a  speed  of  more  than  38  miles  an  hour. 
This  tends  to  show  that  in  1903,  at  the  time  of  the  fire,  the  trains 
involved  were  running  at  an  unreasonable  and  excessive  speed. 
The  tendency  is  to  increase  rather  than  diminish  the  speed  of 
trains.  The  objection  to  the  introduction  of  the  schedule  of  1908 
was  properly  overruled. 

It  is  further  urged  that  the  circuit  court  erred  in  refusing  to 
give  the  first  instruction  asked  for  by  the  defendant,  which  was  as 
follows:  "The  court  instructs  the  jury  that  in  considering  the 
value  of  the  house  they  must  take  in  view  its  location,  and,  if 
they  believe  from  the  evidence  that  the  value  of  the  house  upon 
the  farm  was  not  such  a  sum  as  would  replace  it,  the  jury  shall 
only  award  siich  a  sum  as  the  place  has  suffered  by  reason  of  its 
destruction." 

This  instruction  is  not  clear  and  is  misleading.  The  rule  for 
measuring  damages  in  this  class  of  cases  is  that  the  measure  of 
recovery  is  the  value  of  the  property  destroyed.  Norfolk  &  W. 
R.  Co.  v.  Bohannon,  85  Va.  293,  7  S.  E.  236. 

In  the  case  cited  the  suit  was  to  recover  damages  for  the  de- 
struction by  fire  of  an  orchard.  In  passing  upon  an  instruction 
in  that  case,  this  court  said :  "The  instruction  given  stated  the  rule 
in  cases  of  this  kind  as  well,  perhaps,  as  it  can  be  done,  when  it 
said  that  the  measure  of  recover}'  is  the  value  of  the  property  de- 
stroyed." 

In  33  Cyc.  pp.  1391,  1392,  citing  numerous  cases,  the  rule  is 
stated  as  follows :  "Where  buildings  are  injured  or  destroyed,  it 
is  ordinarily  held  that  they  are  capable  of  a  separate  valuation, 
and  that  the  measure  of  damages  is  the  value  of  the  propert)'  at 
the  time  of  its  destruction." 

The  instruction  did  not  state  the  rule  correctly  and  was  prop- 
erly refused. 
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It  is  contended  that  the  court  erred  in  refusing  to  give  the  sec- 
ond instruction  asked  for  by  the  defendant,  which  tells  the  jury 
that,  if  the  defendant  negligently  caused  the  fire  in  question,  it 
is  liable  to  the  intervening  petitioner,  the  Virginia  Fire  &  Marine 
Insurance  Company,  to  the  extent  of  the  insurance  paid  by  it,  but 
that  in  determining  the  defendant's  liability  to  the  insurance  com- 
pany the  jury  may  consider  the  fact,  if  it  be  a  fact,  that  for  more 
than  five  years  after  the  jire  the  insurance  company  made  no  de- 
mand upon  the  defendant  for  repayment  of  the  loss  occasioned  it. 
The  record  shows  that  the  plaintiffs  put  their  claim  for  the  de- 
struction of  their  property  into  the  hands  of  their  attorneys  soon 
after  the  fire ;  the  cause  of  the  delay  in  bringing  and  prosecuting 
this  suit  are  not  material  in  this  connection.    The  suit  was  broughi 
within  the  statutory  period.    The  insurance  company  has  inter- 
vened in  the  suit,  by  petition,  asking  that  it  may  be  repaid  its 
loss  by  the  fire  out  of  any  damages  the  plaintiffs  may  recover, 
and  the  plaintiffs  have  agreed  of  record  that  the  company  shall 
be  so  paid.    The  time  of  its  intervention  does  not  appear,  and  can- 
not affect  the  right  of  the  plaintiffs,  through  whom  the  company 
claims,  to  recover  the  value  of  the  property  destroyed.    The  in- 
struction sought  to  introduce  a  wholly  irrelevant  issue  that  could 
only  have  confused  and  misled  the  jury.    It  was  therefore  prop- 
erly refused. 

Instruction  Nos.  3  and  4,  asked  for  by  the  defendant  and  re- 
fused, are  predicated  upon  the  assumption  that  the  plaintiffs  had 
identified  the  local  freight  as  the  particular  train  that  had  caused 
the  fire,  and  they  announce  the  doctrine  that  where  the  negligent 
act  may  have  arisen  from  one  of  two  sources,  for  one  of  which 
the  defendant  was  responsible  and  for  the  other  it  was  not, 
the  plaintiffs  cannot  recover. 

The  evidence  shows  that  four  trains  of  the  defendant  passed 
the  scene  of  the  fire  within  less  than  one  hour.  The  fire  may  have 
originated  from  any  one  of  these  engines.  As  already  stated, 
the  evidence  does  not  sustain  the  contention  that  the  plaintiffs 
had  identified  any  particular  train  as  being  responsible  for  the 
fire.  The  doctrine  announced  by  these  instructions  has  no  ap- 
plication to  the  facts  of  this  case.  The  evidence  shows  that  the 
fire  could  only  have  been  caused  by  the  passing  trains ;  there  was 
none  in  the  house  and  no  other  means  of  accounting  for  it.  Un- 
der all  the  circumstances  disclosed  by  the  evidence,  the  defend- 
ant was  presumptively  chargeable  with  negligence,  and  was 
obliged  to  assume  the  burden  of  showing  that  each  of  the  four 
engines,  either  one  of  which  may  have  caused  the  fire,  was  prop- 
erly equipped  and  operated. 

Where  the  particular  locomotive  which  caused  the  fire  is  not 
identified,  the  plaintiffs  may  show  defects  in  the  spark-arresting 
apparatus  of  any  one  of  the  defendant's  engines  which  may  have 
caused  the  fire;  and  the  defendant  may  show  that  all  of  its  en- 


624       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Norfolk  &  W.  Ry.  Co.  v,  Thotnas 

gines  passing  on  the  day  of  the  fire  were  properly  equipped.  Enc. 
of  Ev.  vol.  1,  p.  545;  N.  &  W.  Ry.  Co.  v.  Perrow,  101  Va.  345^ 
43  S.  E.  614. 

The  case  of  C.  &  O.  Ry.  Co.  v.  Heath,  103  Va.  67,  48  S.  E. 
508,  cited  by  defendant,  has  no  bearing  upon  the  facts  of  this 
case.  There  a  mill  near  the  railroad,  operated  by  a  steam  engine, 
was  burned  at  night.  The  evidence  did  not  show  whether  the 
fire  arose  from  the  engine  which  ran  the  mill  or  from  a  passii^ 
engine  of  the  railway  company.  Under  those  circumstances  it 
was  held  that  no  liability  was  fastened  upon  the  company. 

Objection  is  taken  to  instruction  No.  2  given  by  the  court  The 
chief  objection  urged  to  this  instruction  is  that  in  laying  down 
the  law  touching  the  burden  of  proof  the  following  language  is 
employed.  "*  *  *  And  the  burden  is  on  the  defendant  to  prove 
that  it  had  availed  itself  of  all  the  best  mechanical  contrivances 
and  inventions  in  known  practical  use." 

This  court  has  stated  the  law  in  the  language  objected  to,  in 
numerous  cases  involving  the  destruction  of  property  by  fire 
from  railroad  engines.  Brighthope  Ry.  Co.  zk  Rogers,  76  Va.  443 ; 
Patteson  v.  C.  &  O.  Ry.  Co.,  94  Va.  16,  26  S.  E.  393 ;  Kimball, 
Receiver  v.  Borden,  97  Va.  477,  34  S.  E.  45 ;  White  v.  N.  Y.  Ry. 
Co.,  99  Va.  357,  38  S.  E.  180;  N.  &  W.  Ry.  Co.  v,  Fritts,  103  Va. 
687,  49  S.  E.  971,  68  L.  R.  A.  864,  106  Am.  St.  Rep.  911.  More- 
over, if  the  language  objected  to  had  been  improper,  no  prejudice 
could  have  resulted  to  the  defendant-  therefrom,  in  view  of  the 
addition  to  this  instruction  which  was  made  at  its  instance.  This 
addition  has  been  already  quoted  in  connection  with  our  consid- 
eration of  the  first  assignment  of  error  and  need  not  be  repeated 
here.  Taking  the  instruction  as  a  whole,  it  was  a  clear  statement 
of  the  law  applicable  to  the  facts  of  the  case,  and  therefore  prop- 
erly given. 

The  third  instruction  given  by  the  court  is  made  the  subject 
of  objection.  This  instruction  tells  the  jury  that,  when  the  doing 
of  any  particular  act  is  attended  with  unusual  hazards,  unusual 
care  must  be  exercised,  but,  when  the  performance  of  the  act 
is  attended  with  only  ordinary  hazards,  a  less  degree  of  care  is 
required;  that  in  proportion  as  the  hazards  increase  there  should 
be  a  corresponding  increase  in  the  care  exercised ;  that  in  an  un- 
usually dry  season,  when  all  inflammable  material  is  very  dry 
and  liable  to  be  set  on  fire  from  the  smallest  spark,  and  the  i^ind 
is  blowing  from  an  engine  toward  wooden  buildings  or  combus- 
tible material,  greater  care  and  caution  are  required  than  when 
these  conditions  do  not  exist. 

These  well-settled  principles  were  applicable  to  the  facts  of  the 
case,  and  the  objection  to  the  instruction  is  without  merit.  N.  & 
W.  Ry.  Co.  V.  Fritts,  supra, 

Pmally,  it  is  insisted  that  the  court  erred  in  refusing  to  set 
the  verdict  aside  and  in  giving  judgment  thereon  for  the  plain- 
tiffs. 
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It  is  only  necessary  to  say,  with  respect  to  this  assignment  of 
error,  that  a  careful  examination  of  the  record  shows  that  the 
verdict  of  the  jury  is  fully  sustained  by  the  evidence,  and  that  no 
error  was  committed  by  the  court  which  would  justify  a  reversal 
of  the  judgment ;  and  therefore  it  is  affirmed. 

Affirmed. 


McMillan  v,  Manistee  Mill  Co. 

(Supreme  Court  of  Alabama,  May  12,  1909.) 
[49   So.   Rep.   685.] 

Railroads — ^Fires — ^Actions  for  Injuries — Admissibility  of  Evidence. 
— In  an  action  for  loss  of  wood  caused  by  fire  from  defendant's  loco- 
motive, evidence  as  to  the  action  of  town  authorities  in  prohibiting  de- 
fendant from  loading  and  unloading  wood  in  the  town  on  account  of 
danger  from  fire  from  the  unusual  quantities  of  sparks  from  defend- 
ant's locomotive  is  inadmissible. 

Railroads — Fire — ^Actions  for  Injuries — Instructions. — In  an  action 
for  damages  for  the  destruction  of  wood  from  sparks  emitted  from  de- 
fendant's locomotive,  a  charge  that,  if  the  jury  are  reasonably  satis- 
fied that  defendant's  engine  was  properly  constructed  or  in  good  re- 
pair and  properly  handled,  defendant  is  not  legally  responsible  for  the 
fire,  is  erroneous,  as  ignoring  the  duty  to  provide  suitable  appliances 
for  preventing  the  emission  of  sparks  in  dangerous  and  unusual  size 
and  quantity. 

Appeal  from  Circuit  Court,  Conecuh  County;  J.  C.  Richardson, 
Judge. 

Action  by  Henry  McMillan  against  Vastine  J.  Hurlong,  doing 
business  as  the  Manistee  Mill  Company,  for  damages  for  the  de- 
struction of  certain  wood  belonging  to  the  plaintiflF,  alleged  to 
have  been  caused  by  fire  set  out  from  sparks  emitted  from  a  loco- 
motive engine  being  operated  by  the  defendant.  Judgment  for 
defendant,  and  plaintiff  appeals.     Reversed  and  remanded. 

Charge  5,  given  for  the  defendant,  was  as  follows :  "The  court 
charges  the  jury  that  if  they  are  reasonably  satisfied  from  the  evi- 
dence that  the  defendant's  engine  was  properly  constructed,  was 
in  good  repair,  and  properly  handled,  managed,  and  controlled, 
that  the  defendant  is  not  legally  responsible  for  the  fire  which 
burned  the  plaintiff's  wood.'* 

Hamilton  &  Cruntpton,  for  appellant. 

H.  H.  McClelland  and  Barnett  &  Bugg,  for  appellee. 

DowDELi*,  C.  J.     Of  the  errors  assigned  on  the  record,  only 

34  R  R  R— 40 
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two  are  insisted  on  in  argument.  The  first  question  urged  and  in- 
sisted on  relates  to  the  ruling  of  the  trial  court  in  the  exclusion  of 
evidence,  offered  by  the  plaintiff,  as  to  the  action  of  the  town  au- 
thorities of  the  town  of  Repton,  prohibiting  the  defendant  from 
loading  and  unloading  wood  in  the  town  on  account  of  danger 
from  fire  incident  to  the  emission  of  unusual  quantities  of  sparks 
from  defendant's  engine.  This  evidence  was  clearly  inadmis- 
sible. It  was  no  more  than  a  declaration  by  a  third  party,  a 
stranger  to  the  suit,  that  the  defendant's  engine  was  dangerous 
in  the  emission  of  unusual  quantities  of  sparks. 

The  second  question  insisted  on  is  based  upon  the  assignment 
of  error  in  the  giving,  at  the  request  of  the  defendant,  of  charge 
5.  The  facts  hypothesized  in  this  charge  are  insufficient  to  acquit 
the  defendant  of  legal  liability,  in  the  operation  of  its  locomotive, 
for  damage  to  the  property  of  plaintiff  from  fire  caused  by  sparks 
from  defendant's  locomotive.  This  charge  ignores  the  duty  of  pro- 
viding suitable  appliances  for  preventing  the  emission  of  sparks 
in  dangerous  and  unusual  size  and  quantity.  On  the  authority 
of  Horton  v.  L.  &  N.  R.  R.  Co.  (decided  at  the  present  term)  49 
South.  423,  we  hold  the  charge  bad,  and  that  in  the  giving  of  it 
the  court  erred. 

For  this  error,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Anderson,  McClellan,  and  Sayre,  JJ.,  concur. 
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Missouri,  K.  &  T.  Ry.  Co.  v,  Sealy  et  al. 

(Supreme  Court  of  Kansas,  Nov.  7,  1908.    Rehearing  Denied  Dec.  18, 

1908.) 

[99  Pac.  Rep.  230.] 

Pleading — Petitioii — ^Theory  and  Form  of  Action — Construction 
against  Cause  of  Action  Ex  Delicto^ — Where  a  petition  contains  a 
good  cause  of  action  for  k  breach  of  contract,  the  addition  of  words  or 
averments  which  are  appropriate  to  a  cause  of  action  for  a  wrong  will 
not  change  the  action  from  contract  to  tort.  And  in  case  of  doubt 
the  courts  are  inclined  against  construing  the  pleading  as  embodying 
a  cause  of  action  for  a  tort.  • 

Carriers — Issuance  of  Bills  of  Lading  without  Receipt  of  Goods — 
Liability  of  Carrier.* — Whether  the  agents  of  a  common  carrier  have 
authority  to  bind  the  carrier  by  the  issue  of  bills  of  ladinf  when  the 
property  is  not  in  the  possession  of  the  carrier  is  a  question  upon 
which  two  antagonistic  doctrines  prevail: 

(a)  One  holds  that  it  is  not  within  the  scope  of  the  authority  of  an 
agent  of  a  common  carrier  to  issue  a  bill  of  lading  without  the  actual 
receipt  of  the  goods,  and  that  the  bill  of  lading  so  issued  conveys  no 
rights  to  an  innocent  holder  thereof.  This  rule  obtains  in  the  federal 
courts  and  in  many  of  the  state  courts. 

(b)  The  second  holds  the  carrier  liable  because  the  knowledge 
whether  the  goods  have  been  received,  and  therefore  the  power  in 
fact  conferred,  lies  peculiarly  with  the  carrier's  agent,  who  is  held  out 
to  the  public  as  having  authority  to  make  a  statement  upon  which  in- 
nocent parties  may  rely,  and  the  carrier  is  therefore  estopped  to  deny 
the  receipt  of  the  goods  as  stated  in  the  bill.  This  doctrine,  resting 
upon  the  principle  of  estoppel  in  pais,  is  the  law  in  Kansas,  as  de- 
clared in  Savings  Bank  v.  A.,  T.  &  Santa  Fe  Rid.  Co.,  20  Kan.  519. 

Carriers — Carriage  of  Freight — Liability — ^What  Law  Governs. — In 
an  action  against  a  common  carrier  based  upon  bills  of  lading  involv- 
ing no  question  with  respect  to  the  right  of  the  carrier  to  limit  its 
common-law  liability,  the  rights  and  obligations  of  the  parties  are  to 
be  determined  by 'the  law  of  the  place  where  the  contract  was  made. 

Carriers — Issuance  of  Bills  of  Lading  without  Receipt  of  Goods— 
Liability  of  Carrier. — In  an  action  against  a  common  carrier  to  recover 
moneys  advanced  on  the  faith  of  bills  of  lading  issued  by  the  agents 
of  the  carrier  without  the  actual  receipt  of  the  property,  an  answer 
which  alleges  that  the  bills  were  executed  and  delivered  in  the  state  of 
Missouri,  and  that  when  they  were  issued  the  statutes  of  that  state 
made  it  unlawful  for  a  common  carrier  to  issue  bills  of  lading  without 
the  actual  receipt  of  the  property,  and  that  the  Supreme  Court  of  Mis- 
souri has  held,  and  still  holds,  in  construing  the  statute,  that  all  such 
bills  of  lading  are  absolutely  void,  and  that  no  action  can  be  maintained 

*See  note  at  end  of  case. 
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tihereon  by  any  holder  or  assignee,  states  a  good  defense  as  against  a 
demurrer. 

Evidence — ^Jucncial  Notice — Laws  of  Another  State. — The  courts  of 
this  state  cannot  take  judicial  notice  of  the  laws  of  another  state,  ex- 
cept for  the  purpose  of  aiding  them  in  ascertaining  and  interpreting 
the  laws' of  this  state  on  a  particular  subject;  and  the  situation  is  not 
changed  nor  the  rule  altered  by  the  fact  that  a  pleader  who  relies 
upon  the  law  of  another  state  has  referred  to  a  particular  decision  of 
the  Supreme  Court  of  that  state,  citing  the  volume  and  page  of  the  re- 
ports where  the  decision  may  be  found. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Labette  County;  Thomas  J.  Flan- 
nelly,  Judge. 

Action  by  John  Sealy  and  others,  copartners,  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Reversed,  and  remanded  with 
directions. 

This  action  was  commenced  in  the  district  court  of  Labette 
county  on  March  29,  1905.  to  recover  moneys  advanced  on  cer- 
tain bills  of  lading  issued  by  the  defendant  to  J.  K.  Davidson  & 
Co.  and  assigned  to  the  plaintiffs. 

The  Missouri,  Kansas  &  Texas  Railway  Company  operates  a 
line  of  railway  extending  from  Kansas  City,  Mo.,  to  Galveston, 
Tex.  In  June  1900,  Hutchings,  Sealy  &  Co.  were  engaged  in  the 
grain  business  in  Galveston,  Tex.,  and  one  J.  K.  Davidson, 
doing  business  as  J.  K.  Davidson  &  Co.,  was  engaged  in 
the  grain  business  in  Kansas  City,  Mo.  The  manner  in 
which  the  business  was  carried  on  among  the  plaintiffs,  J. 
K.  Davidson  &  Co.,  and  the  defendant  was  alleged  to  be  as  fol- 
lows: The  defendant  would  issue  to  J.  K.  Davidson  &  Co.  at 
Kansas  City  a  bill  of  lading  for  each  car  of  bulk  wheat.  David- 
son &  Co.  would  assign  this  bill  of  lading  to  the  plaintiffs,  and 
draw  a  sight  draft  upon  the  plaintiffs,  depositing  the  same  in 
a  bank  at  Kansas  City.  Upon  presentation  to  the  plaintiffs  at 
Galveston,  they  would  honor  the  draft  upon  the  faith  and  strength 
of  the  bill  of  lading  attached.  Ordinarily  the  time  occupied  in 
transit  of  a  car  of  grain  between  Kansas  City  and  Galveston  was 
about  two  weeks.  The  method  of  doing  the  business  was  well 
known  to  the  defendant,  and  was  adopted  by  the  parties  for  the 
purpose  of  enabling  Davidson  &  Co.  to  purchase  other  grain  for 
shipment  over  defendant's  railway  and  thus  increase  the  volume 
of  business  and  benefit  all  the  parties.  It  is  alleged  in  the  petition 
that  on  or  about  June  13,  1900,  defendant  issued  27  bills  of  lading 
of  this  kind  to  J.  K.  Davidson  &  Co.,  each  reciting  that  a  car  load 
of  bulk  wheat  containing  a  certain  number  of  pounds  was  loaded 
in  a  car  of  the  defendant,  stating  the  number  of  the  car,  and  was 
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to  be  transported  from  Kansas  City  to  Galveston  and  delivered 
to  the  order  of  Davidson  &  Co.  Across  the  face  of  each  bill  of 
lading  there  were  written  the  letters  **S.  O.,"  meaning  that  the  bill 
of  lading  was  consigned  to  shipper's  order  and  therefore  negoti- 
able; that  such  meaning  was  well  known  to  all  persons  and  rail- 
way companies  engaged  in  the  shipment  of  grain.  It  is  alleged 
that  the  several  bills  of  lading  were  issued  at  Kansas  City  and 
signed  by  F.  A.  Leland,  who  at  the  time  was  the  assistant  general 
freight  agent  of  the  defendant  company,  and  that  he  signed  the 
same  as  such  agent,  being  the  duly  authorized  agent  of  the  defend- 
ant in  that  behalf ;  that  the  plaintiffs  are  not  informed  and  cannot 
state  the  name  of  the  person  or  persons  who  delivered  the  several 
bills  of  lading  to  J.  K.  Davidson  &  Co.  There  is  an  allegation 
that  these  bills  of  lading  were  all  indorsed  by  J.  K.  Davidson  & 
Co.,  and  that  the  plaintiffs,  upon  the  faith  and  strength  of  the  re- 
citals therein  contained,  advanced  certain  sums  of  money;  that 
in  truth  and  fact  the  recitals  contained  in  the  several  bills  of  lad- 
ing were  false,  and  that  no  bulk  wheat  had  been  received  or  loaded 
in  any  cars  of  the  defendant,  and  that  no  sugh  cars  had  been  re- 
ceived by  the  plaintiffs  from  J.  K.  Davidson  &  Co.  and  none 
transported  or  delivered  to  the  plaintiffs  by  defendant.  It  also 
sets  forth  the  amount  of  money  advanced  by  the  plaintiffs,  and 
that  of  this  sum  there  had  been  collected  from  J.  K.  Diavidson 
&  Co.  certain  amounts,  leaving  a  balance  due  of  $4,815.95. 

The  petition  then  recites  that  the  plaintiffs  on  June  30,  1900, 
commenced  an  action  in  the  circuit  court  of  Jackson  county.  Mo., 
a  court  of  competent  jurisdiction,  against  the  defendant  railway 
company,  the  general  object  and  nature  of  which  was  to  recover 
from  defendant  the  damages  sued  for  in  this  action;  that  from 
time  to  time,  by  the  agreement  of  the  parties  thereto,  that  action 
was  continued  for  the  purpose  of  enabling  the  plaintiffs  to  re- 
cover whatever  might  be  possible  from  Davidson  &  Co.,  and  that 
the  action  was  afterwards  dismissed  without  prejudice  to  a  new 
action.  Attached  to  the  petition  as  exhibits  are  copies  of  the 
various  bills  of  lading,  together  with  a  copy  of  the  petition  in 
the  action  brought  in  Missouri,  and  copies  of  two  written  stipu- 
lations for  the  continuance  of  that  action. 

A  general  demurrer  to  the  petition  was  overruled,  to  which  de- 
fendant excepted.  An  answer  was  then  filed  setting  up  a  num- 
ber of  defenses.  The  plaintiffs  demurred  to  the  ninth  and  tenth 
defense  of  the  answer,  which  the  court  sustained.  The  defend- 
ant excepted,  and  brings  the  cause  here  for  review  upon  the 
rulings  of  the  court  upon  the  demurrers. 

J(^hn  Madden  and  W,  W,  Brown,  for  plaintiff  in  error. 
F,  M.  Harris,  for  defendants  in  error. 

Porter,  J.  (after  stating  the  facts  as  above).  The  first  ques- 
tion raised  by  the  defendant  to  the  petition,  which  is*,  that  by  vir- 


630        Vol,  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Misflonri,  etc.,  Ry.  Co.  v.  Sealj 

tue  of  chapter  325,  p.  542,  of  the  Laws  of  1905,  the  action  cannot 
be  maintained  by  the  plaintiffs  because  they  are  nonresidents  of 
the  slate,  is  easily  answered.  Without  attempting  to  pass  upon 
any  of  the  provisions  of  the  act,  it  is  sufficient  to  say  that  it  has 
no  application,  for  the  reason  that  this  action  was  brought  on 
the  29th  day  of  March,  1905,  and  the  act  in  question  did  not  take 
effect  until  June  8,  1905. 

It  is  contended  that  the  demurrer  should  have  been  sustained 
because  it  appears  upon  the  face  of  the  petition  that  the  action 
is  barred  by  the  statute  of  limitations,  the  petition  averring  that 
the  plaintiffs  first  discovered  in  the  month  of  June,  1900,  that  the 
statements  contained  in  the  bills  of  lading  were  false,  and  the 
action,  therefore,  should  have  been  brought  within  two  years. 
It  is  also  contended  that  the  petition  shows  an  election  of  a  dif- 
ferent and  inconsistent  remedy  by  the  commencement  of  the 
suit  in  Missouri.  These  contentions  both  rest  wholly  upon  the 
claim  that  the  action  is  in  tort  and  not  on  contract.  If  it  is  not 
an  action  based  upon  fraud,  the  two-year  statute  of  limitations 
has  no  application ;  if  it  is  on  contract,  the  five-year  statute  con- 
trols, and  as  the  action  was  commenced  within  that  time  it  was  not 
barred.  Likewise,  if  it  is  an  action  on  the  contract,  the  question 
of  election  of  inconsistent  remedies  is  not  involved,  because  it  is 
conceded  that  the  action  referred  to  in  the  petition  as  having 
been  brought  in  Missouri  was  an  action  directly  on  the  contract 
to  recover  the  amount  of  money  advanced  on  the  bills,  and  there- 
fore they  would  not  be  inconsistent. 

The  first  question  for  us  to  determine,  therefore,  is  whether 
this  is  an  action  ex  delicto  or  ex  contractu.  By  the  common  law 
a  bill  of  lading  conferred  upon  the  assignee  only  the  title  of  prop- 
erty of  which  it  was  the  evidence,  and  the  shipper  might  sue  the 
carrier  for  damage  to  the  goods,  regardless  of  whether  he  had 
any  property  in  them  or  not.  When  he  assigned  the  bill  of  lading 
he  parted  with  none  of  his  original  rights  under  the  contract 
except  the  right  of  possession  of  the  goods.  The  assignee  could 
bring  no  action  against  the  carrier  for  damage  to  the  goods  on 
the  contract  of  shipment.  Hutchinson  on  Carriers,  §  138.  The 
assignee  could,  however,  have  his  action  in  trover  or  replevin  be- 
cause of  his  right  to  possession.  Thompson  zk  Dominy,  14  M. 
&  W.  403.  The  English  statute  making  bills  of  lading  negotiable 
altered  the  common-law  rule.  In  this  country,  wherever  the  as- 
signment of  a  chose  in  action  carries  with  it  the  right  to  sue 
thereon,  the  assignee  may  of  course  maintain  an  action  in  his 
own  name  for  any  breach  of  the  contract.  He  may  bring  trover, 
or  sue  for  conversion  or  in  replevin,  and  these  would  be  actions 
in  tort ;  but  where  he  sues  for  money  advanced  on  the  faith  of 
the  bill  of  lading,  the  action,  we  think,  is  an  action  on  the  con- 
tract. 

In  the. petition  in  this  case  there  are  averments  which  are  suffi- 
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cient  to  set  up  a  cause  of  action  for  a  breach  of  contract;  an  J 
there  are  averments  that  the  bills  were  issued  fraudulently,  and 
that  by  reason  thereof  the  plaintiffs  have  suffered  damage,  but 
these  latter  may  be  regarded  as  merely  statements  averring  a 
breach  of  the  contract,  for  it  sufficiently  appears  that  the  action 
is  solely  to  recover  the  amount  advanced  upon  the  faith  of  the 
statements  contained  in  the  contracts.     The  doctrine  is  well  set- 
tled that  where  a  petition  contains  a  good  cause  of  action  for  a 
breach  of  contract  the  addition  of  words  or  averments  which  are 
appropriate  to  a  cause  of  action  for  a  wrong  will  not  change  the  ac- 
tion from  contract  to  tort.    Beach  on  the  Modern  Law  of  Con- 
tracts, §   1679.     And  in  case  of  doubt  the  courts  are  inclined 
against  construing  the  pleading  as  embodying  a  cause  of  action 
for  a  tort.  Goodwin  et  aL  v.  Griffis,  88  N.  Y.  629 ;  Austin  v.  Raw- 
don,  44  N.  Y.  63.    This  being  an  action  on  contract,  the  five-year 
statute  applies;  and  both  actions  being  on  contract,  and  on  the 
same  contract  to  recover  the  moneys  advanced  on  the  faith  of 
the  bills  of  lading,  they  are  not  inconsistent. 

The  main  contention,  however,  raised  by  the  demurrer  to  the 
petition  is  that  the  defendant  cannot  be  held  liable  because  the 
receipt  of  the  goods  alone  confers  power  on  the  agent  to  issue 
the  bills.  Two  antagonistic  doctrines  prevail  on  this  question. 
In  the  commercial  country  of  England  the  rule  contended  for  by 
the  defendant  is  supported  by  an  unbroken  line  of  authorities. 
Grant  v.  Norway,  10  C.  B.  665;  Hubbersty  v.  Ward,  8  Exch. 
330;  Cox  V.  Bruce,  18  Q.  B.  D.  147.  The  same  rule  likewise 
obtains  in  the  federal  courts:  Pollard  v.  Vinton,  105  U.  S.  7, 
26  L.  Ed.  998;  Schooner  Freeman,  etc.,  v.  Buckinham  et  ah,  18 
How.  182,  15  L.  Ed.  341 ;  Friedlander  v.  Texas,  etc..  Railway  Co.^ 
130  U.  S.  416,  9  Sup.  Ct.  570,  32  L.  Ed.  991 ;  Missiouri  Pacific 
Railway  v.  McFadden,  154  U.S.  155,  14  Sup.  Ct.  990,  38  L.  Ed. 
994 — and,  according  to  the  text-writers,  is  supported  by  an  over- 
whelming weight  of  authority.  The  cases  holding  this  view  make 
no  distinction  in  bills  of  lading  issued  fraudulently  or  coUusively 
or  b)r  mistake. 

The  reasoning  upon  which  the  doctrine  rests  is  usually  based 
on  the  question  of  agency,  and  the  proposition  that  railway  com- 
panies are  not  dealers  in  bills  of  exchange  nor  in  bills  of  lading, 
but  are  carriers  only.  So,  where  a  bill  of  lading  has  been  issued 
by  an  agent  of  the  carrier  without  receipt  of  goods  by  the  car- 
rier, the  argument  is  that  the  extent  of  his  authority,  real  or 
apparent,  is  to  issue  such  bills  only  for  freight  actually  received, 
and  that  it  is  not  within  the  scope  of  his  authority  to  issue  a 
bill  of  lading  except  when  the  merchandise  is  actually  delivered. 
Referring  to  the  characteristics  of  a  bill  of  lading.  Justice  Miller, 
in  Pollard  v,  Vinton,  supra,  used  this  language :  "Notwithstand- 
ing it  is  designed  to  pass  from  hand  to  hand,  with  or  without  in- 
dorsement, and  it  is  efficacious  for  its  ordinary  purposes  in  the 
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hands  of  the  holder^  it  is  not  a  negotiable  instrument  or  obligation 
in  the  sense  that  a  bill  of  exchange  or  promissory  note  is.  Its 
transfer  does  not  preclude,  as  in  those  cases,  all  inquiry  into  the 
transaction  in  which  it  originated,  because  it  has  come  into  hands 
of  persons  who  have  innocently  paid  value  for  it.  The  doctrine 
of  bona  fide  purchasers  only  applies  to  it  in  a  limited  sense." 
The  courts  holding  this  doctrine  say  that  the  receipt  for  the  goods 
may  always  be  explained  or  contradicted  the  same  as  any  other 
receipt;  that  the  agent  of  the  railway  company  or  common  car- 
rier has  been  clothed  by  his  principal  with  the  power  to  issue 
bills  of  lading  only  for  goods  received  for  transportation;  that 
he  is  held  out  to  the  world  by  his  principal  as  having  this  au- 
thority and  no  others ;  and  that,  where  it  is  known  that  the  au- 
thority of  an  agent  can  only  be  exercised  upon  the  occurrence  of 
certain  conditions,  the  persons  seeking  to  bind  the  principal  by 
the  acts  of  the  agent  must  ascertain  whether  the  facts  exist  which 
call  into  exercise  the  authority  of  the  agent.  Referring  to  the 
hardships  of  the  rule,  Chief  Justice  Fuller,  in  Friedlander  v, 
Texas,  etc..  Railway  Co.,  supra,  uses  this  language:  "The  law 
can  punish  roguery,  but  cannot  always  protect  a  purchaser  from 
loss ;  and  so  fraud  perpetuated  through  the  device  of  a  false  bill 
of  lading  may  work  injury  to  an  innocent  party,  which  cannot  be 
redressed  by  a  change  of  victim."  The  contrary  doctrine  may 
be  stated  as  follows :  The  carrier  is  held  liable  upon  the  theory 
that  the  knowledge  whether  the  goods  have  been  received,  and 
therefore  the  power  in  fact  conferred,  lies  peculiarly  with  the 
agent  of  the  carrier;  that  one  of  the  purposes  for  which  the  agent 
is  employed  is  for  the  purpose  of  stating  in  the  bill  of  lading  the 
fact  of  the  receipt  of  the  goods  therein  described ;  and,  where  the 
railway  company  or  other  carrier  holds  an  agent  out  to  the  pub- 
lic as  having  authority  to  make  a  ^atement  upon  which  innocent 
parties  may  rely,  the  company  should  not  be  permitted  to  deny 
the  receipt  of  the  goods  as  stated  in  the  bill.  The  action  of  the 
carrier  in  thus  holding  its  agents  out  to  the  public  as  having  au- 
thority to  issue  such  bills  and  put  it  in  the  power  of  the  holder 
to  treat  with  innocent  purchasers  on  the  representations  of  the 
bills  is  held  to  constitute  an  estoppel  in  pids. 

The  doctrine  rests  also  for  its  support  largely  upon  the  quasi 
negotiability  of  bills  of  lading,  and  the  commercial  necessities  of 
the  rule  growing  out  of  the  usual  method  of  transacting  business 
of  this  character,  and  the  mutual  advantages  which  the  shipper, 
carrier,  and  the  public  derive  therefrom.  At  a  comparatively 
early  period  of  its  history  this  court,  in  Savings  Bank  v.  A.,  T.  & 
Santa  Fe  Rid.  Co.,  20  Kan.  519,  announced  its  adherence  to  what 
may  be  regarded  as  the  more  modem  doctrine,  and  the  one  which 
in  our  opinion  accords  with  the  better  reasoning.  In  that  case 
Justice  Horton,  speaking  for  the  court,  said:  "Our  state  is  a 
great  producer  of  grain,  large  amounts  of  which  seek  markets 
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outside  of  its  boundaries.  The  means  of  its  transportation  are 
mainly  limited  to  railroads,  and  commercial  transactions  by  our 
grain  dealers  extend  to  millions  each  year.  The  great  mass  of 
these  products,  when  started  to  Eastern  markets,  are  purchased 
and  paid  for  through  bills  of  lading.  The  custom  of  grain  dealers 
is  to  buy  of  the  producer  his  wheat,  corn,  barley,  etc.,  then  deliver 
the  same  to  a  railroad  company  for  shipment  to  market.  The 
railroad  company  issues  to  the  shipper  its  bill  of  lading.  The  ship- 
per takes  his  bill  of  lading  to  a  bank,  draws  a  draft  upon  his  com- 
mission merchant,  or  consignee,  against  the  shipment,  and  attaches 
his  bill  of  lading  to  the  draft.  Upon  the  faith  of  the  bill  of 
lading,  and  without  further  inquiry,  the  bank  cashes  the  draft, 
and  the  money  is  thus  obtained  to  pay  for  the  grain  purchased,  or 
to  repurchase  other  shipments.  In  this  way,  the  dealer  realizes 
at  once  the  greater  value  of  his  consignments,  and  need  not  wait 
for  the  returns  of  the  sale  of  his  grain  to  obtain  money  to  make 
other  purchases.  In  this  way  the  dealer,  with  a  small  capital, 
may  buy  and  ship  extensively;  and,  while  having  a  capital  of  a 
few  hundred  dollars  only,  may  iDuy  for  cash,  and  ship  grain  valued 
at  many  thousands.  This  mode  of  transacting  business  is  greatly 
advantageous  both  to  the  shipper  and  producer.  It  gives  the  ship- 
per who  is  prudent  and  posted  as  to  the  markets  almost  unlimited 
opportunities  for  the  purchase  and  shipment  of  grain,  and  fur- 
nishes a  cash  market  for  the  producer  at  his  own  door.  It  en- 
ables the  capitalist  and  banker  to  obtain  fair  rates  of  interest  for 
the  money  he  has  to  loan,  and  insures  him,  in  the  way  of  bills 
of  lading,  excellent  security.  It  also  furnishes  additional  business 
to  railroad  companies,  as  it  facilitates  and  increases  shipments  of 
produce  to  the  markets.  A  mode  of  business  so  beneficial  to  so 
many  classes  ought  fo  receive  the  favoring  recognition  of  the  law 
to  aid  its  continuance ;  and  the  later  decisions  have  gone  very  far 
to  strengthen  the  quasi  negotiability  of  bills  of  lading,  independ- 
ent of  any  statutory  authority.'' 

The  following,  among  other  authorities,  support  this  doctrine : 
Armour  ct  al.  v,  Michigan  Central  R.  R.  Co.,  65  N.  Y.  1 1 1 ,  22  Am. 
Rep.  603;  Bank  of  Batavia  v.  N.  Y.,  L.  E.  &  W.  R.  R  Co.,  106 
N.  Y.  195,  12  N.  E.  433,  60  Am.  Rep.  440;  Brooke  v.  N.  Y.,  L. 
E.  &  West.  R.  R.  Co.,  108  Pa.  529,  1  Atl.  206,  56  Am.  Rep.  235 ; 
S.  C.  &  P.  R.  R.  Co.  V.  First  National  Bank,  10  Neb.  556,  7  N. 
W.  311,  35  Am.  Rep.  488;  St.  L.  &  I.  M.  R.  R.  Co.  v.  Larned, 
103  111.  293.  Other  courts  have  approved  the  reasoning,  although 
they  have  adopted  the  contrary  view  on  account  of  their  desire 
to  follow  the  decisions  of  the  federal  courts  and  prevent  a  con- 
flict of  authority  on  questions  of  commercial  law  within  their 
states.  National  Bank  of  Commerce  v.  Chicago.  Burlington  &  N. 
R.  Co.,  44  Minn.  224,  46  N.  W.  342,  560,  9  L.  R.  A.  263,  20  Am. 
St.  Rep.  566. 

It  is  insisted  by  the  defendant  that  while  the  case  of  Savings 
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Bank  v.  A.,  T.  &  Santa  Fe  Rid.  Co.,  supra,  may  rest  upon  the 
better  reasoning,  still  in  view  of  the  fact  ihat  one  of  the  greatest 
commercial  nations  of  the  world  has  approved  the  contrary  doc- 
trine, and  especially  because  our  federal  courts  have  established 
a  different  rule  which  is  followed  in  so  many  of  the  states,  there- 
fore in  the  interests  of  uniformity  the  doctrine  declared  in  that 
case  should  be  changed.  It  is  true  that  inconvenience  and  con- 
fusion frequently  follow  from  having  two  conflicting  rules  on 
the  same  question  in  the  same  state,  owing  largely  to  the  fact 
that  the  courts  refuse  to  follow  the  decisions  of  the  state  courts 
on  questions  of  so-called  general  commercial  law,  but  determine 
the  law  according  to  their  own  views  of  what  the  law  is.  The 
conflict,  however,  is  irreconcilable.  Xo  uniform  rule  with  respect 
to  commercial  law  can  be  gathered  from  the  decisions  of  the 
courts  of  this  country  or  of  England.  Some  of  the  ablest  state 
courts  refuse  to  recognize  any  distinction  between  the  binding 
effect  of  decisions  on  commercial  law  and  the  statutes,  and  hold 
that  the  so-called  "commercial  law"  derives  whatever  force  it  has 
from  its  adoption  by  the  state  as  part  of  the  common  law,  and 
that  a  rule  of  law  declared  by  the  state  courts  to  govern  contracts 
made  within  their  jurisdiction  is  conclusive  everywhere,  just  as 
it  is  universally  conceded  that  the  decisions  of  state  courts 
construing  their  own  statutes  are  binding  on  all  other  courts.  See 
the  case  of  Forepaugh  v.  Railroad  Co.,  128  Pa.  217,  18  Atl.  503, 
5  L.  R.  A.  508,  15  Am.  St.  Rep.  672,  where  the  Pennsylvania 
court  says  in  the  opinion,  **The  departure  made  by  the  United 
States  courts  is  to  be  regretted,  and  certainly  not  to  be  followed.*' 

The  argument  advanced  by  defendant  furnishes  a  number  of 
very  substantial  reasons  for  supporting  the  efforts  being  made  by 
prominent  members  of  the  English  and  American  bars  to  secure 
the  adoption  by  foreign  countries  and  in  the  several  states  of  the 
Union  of  a  universal  bill  of  lading,  and  for  unform  legislation 
defining  the  rights  and  obligations  of  the  parties  to  such  instru- 
ments ;  but  it  comes  far  from  convincing  us  that  it  is  our  duty  to 
change  a  rule  of  law  affecting  so  widely  the  commercial  interests 
of  the  state,  adopted  30  years  ago,  founded  upon  mature  and 
careful  reasoning,  with  which  we  are  entirely  satisfied,  and  which 
has  been  followed  and  approved  by  many  courts  of  last  resort. 
It  follows  that  the  demurrer  to  the  petition  was  not  well  taken. 

It  only  remains  to  consider  the  ruling  sustaining  the  demurrer 
to  the  ninth  and  tenth  defenses  of  the  answer.  These  defenses 
are  pleaded  together  by  appropriate  words,  and  will  be  considered 
as  one  defense.  Briefly,  the  defense  is  that  the  bills  were  issued 
in  the  state  of  Missouri,  and  were  Missouri  transactions,  and 
are  to  be  governed  solely  by  the  laws  of  Missouri;  that  the  bills 
of  lading  were  issued  by  some  clerk  who  was  without  authority 
whatsoever  to  issue  or  deliver  them,  no  wheat  having  been  ac- 
tually delivered  to  the  company  at  that  time  or  thereafter,  and 
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that  the  bills  were  issued  in  violation  of  the  laws  of  the  state  of 
Missouri;  that  by  certain  sections  of  chapter  79. of  the  Revised 
Statutes  of  Missouri  of  1889  (Ann.  St.  1906,  p.  2665),  which 
are  set  out  in  the  answer  in  full,  it  is  provided  in  substance  that 
no  railroad  company  or  common  carrier  shall  issue  any  bill  of 
lading  for  any  merchandise  or  property  unless  the  same  shall 
have  been  actually  delivered  to  the  carrier  for  shipment ;  that  all 
bills  of  lading  are  by  the  provisions  of  the  same  statute  made 
negotiable  by  writtei\  indorsement  thereon  and  delivery  in  the 
same  manner  as  bills  of  exchange  and  promissory  notes,  and  no 
written  or  printed  conditions  therein  shall  in  any  way  limit  the 
negotiability  thereof  or  impair  the  rights  and  duties  of  the  parties 
thereto ;  that  the  aforesaid  statute  provides  a  penalty  not  exceed- 
ing $5,000,  or  imprisonment  in  the  penitentiary  of  the  state  not 
exceeding  five  years,  or  both,  for  the  violation  of  its  provisions, 
and  further  provides  that  any  person  or  persons  aggrieved  by  the 
violation  of  any  of  the  provisions  of  the  act  may  have  and  main- 
tain an  action  at  law  against  the  person  or  corporation  violating 
any  provisions  of  the  statute  to  recover  all  damages  immediate  or 
consequent  which  he  may  have  sustained  by  reason  of  such  vio- 
lation. 

The  answer  then  alleges  that  the  statutes  have  been,  and  ever 
since  their  passage  are,  in  full  force  and  effect  in  the  state  of  Mis- 
souri, and  define  the  rights  and  duties  of  the  parties  to  this  ac- 
tion at  the  time  the  bills  were  issued,  and  that  the  statute  afore- 
said has  been  construed  by  the  highest  court  of  the  state  to  ren-^ 
der  bills  of  lading  issued  as  the  ones  in  question  absolutely  void, 
and  that  such  bills  convey  no  title  to  the  property  mentioned  there- 
in, nor  do  the  recitations  contained  therein  estop  the  railway  com- 
pany from  denying  the  truth  thereof,  and  that  an  assignee  cannot 
recover  by  virtue  thereof  either  by  way  of  estoppel  or  in  any  other 
way  against  the  railway  company  whose  agent  issued  the  same. 

The  answer  pleads  the  three-year  statute  of  limitations  of  Mis- 
souri on  an  action  for  a  statutory  penalty  or  forfeiture  and  our 
own  statute  of  limitations  (section  4450  of  the  General  Statutes 
of  1901)  'providing  that  no  action  shall  be  maintained  in  this 
state  upon  a  cause  of  action  which  has  arisen  in  another  state  be- 
tween nonresidents  of  this  state  when  the  same  is  barred  by  the 
laws  of  the  other  state. 

In  actions  against  a  common  carrier  based  upon  contracts,  where 
no  question  is  raised  with  respect  to  the  right  of  the  carrier  to  limit 
its  common-law  liability,  the  rule  seems  to  be  well  settled  that 
whatever  obligation  arises  out  of  the  contract  is  created  by  the 
law  of  the  place  where  the  acts  are  to  be  performed  out  of  which 
the  obligations  sought  to  be  enforced  arises.  Hutchinson  on  Car- 
riers, §§  200  and  201.  To  the  same  effect,  see  C.  M.  Ins.  Co.  et 
al.  V,  Force  ct  a/.,  142  N.  Y.  90,  36  N.  E.  874,  40  Am.  St.  Rep. 
576;  First  National  Bank  of  Toledo  v,  Shaw  et  a/.,  61  N.  Y, 
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283;  W.  St.  L.  &  P.  Ry.  Co.  v.  Gaggerman  et  a/.,  115  111.  407,  4 
N.  E.  641 ;  Palmer  v.  Atchison,  etc.,  R.  R.  Co.,  101  Cal.  187,  35 
Pac.  630.  In  First  National  Bank  of  Toledo  v,  Shaw  et  al.,  supra, 
the  bills  of  lading  were  issued  upon  grain  purchased  at  Toledo, 
Ohio,  and  shipped  to  consignees  in  New  York.  The  bills  were  as- 
signed to  the  bank  to  secure  advances  to  pay  for  the  purchase.  A 
question  arose  with  respect  to  the  meaning  of  certain  notations 
written  on  the  face  of  the  bills.  Evidence  was  offered  of  their 
commercial  meaning  at  Toledo.  The  objection  was  made  that 
bills  of  lading  were  New  York  and  not  Ohio  contracts.  The 
court  said:  *'The  general  principle  is  that  the  law  of  the  place 
where  the  contract  is  made  is  to  govern,  unless  it  is  positively  to 
be  performed  elsewhere.  The  fact  that  acts  are  to  be  done  abroad 
under  a  contract  does  not  necessarily  make  it  a  contract  to  be  per- 
formed there,  in  a  legal  sense."  The  objection  was  not  sustained, 
and  the  contract  was  held  to  be  governed  by  the  law  of  Ohio, 
*'even  though  the  goods  were  to  be  sent  to  another  state,  and  ul- 
timately sold  there  if  the  advances  were  not  rapid.*'  To  the  same 
effect  are  W.  St.  L.  &  P.  Ry.  Co.  v.  Jaggerman  et  al.,  and  Palmer 
r.  Atchison,  etc.,  R.  R.  Co.,  supra.  In  C.  M.  Ins.  Co.  et  al.  v. 
Force  et  al.,  supra,  it  was  said  that  the  obligations  of  the  shippers 
of  the  cargo  were  to  be  determined  by  the  law  of  the  place  where 
the  contract  was  made,  not  by  the  "law  of  the  flag." 

Referring  to  actions  on  bills  of  lading,  it  was  said  in  Dyke  v. 
Erie  Railway,  45  N.  Y.  113,  6  Am.  Rep.  43:  "Whether  the  ac- 
tions are  regarded  as  actions  of  assumpsit  upon  the  contracts,  or 
as  actions  upon  the  case  for  negligence,  the  rights  and  liabilities 
of  the  parties  must  be  judged  by  the  same  standard.  The  form 
of  action  concerns  the  remedy,  but  does  not  affect  the  legal  obli- 
gations of  the  parties.  In  either  form  of  action  the  liability  of 
the  defendant,  and  the  rights  of  the  plaintiffs,  are  based  upon  the 
contracts.  The  defendant  owed  no  duty  ta  the  plaintiffs,  except 
in  virtue  of  the  contract,  and  the  obligations  for  the  violation  and 
breach  of  which  an  action  may  be  brought  are  only  coextensive 
with  the  contracts  made."  See  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Moore,  29  Kan.  632,  where  the  action  was  for  negligence  and 
based  upon  the  common  law  of  Texas. 

If  the  law  of  Missouri  is  as  the  answer  alleges  it  to  be,  then 
the  demurrer  was  improperly  sustained,  for  the  facts  pleaded  con- 
stitute a  sufficient  defense  to  the  action,  and  the  demurrer  admits 
the  truth  of  every  fact  alleged.  But  the  contention  is  made  that 
while  the  answer  sufficiently  pleaded  the  statute  of  Missouri,  the 
defendant,  in  attempting  to  aver  as  a  fact  the  construction  given 
to  the  statute  by  the  courts  of  that  state,  has  tied  itself  squarely 
to  one  and  but  one  question  of  fact,  which  is  that,  in  a  certain 
decision  of  the  Supreme  Court  of  Missouri  (giving  the  title,  vol- 
ume, and  page  of  the  report),  such  and  such  construction  was 
placed  upon  the  statute;  so  that  the  further  contention  is  made 
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that  inasmuch  as  this  one  question  of  fact  is,  in  its  last  analysis, 
a  question  of  law,  it  is  the  duty  of  this  court  to  examine  the  part- 
ticular  decision  referred  to,  and  determine  whether  it  is  a  fact 
that  the  court  so  held;  and  we  are  assured  that  an  examination 
of  the  particular  decision  will  demonstrate  that  it  contains  no  ref- 
erence, directly  or  indirectly,  to  the  aforesaid  statute.  It  may  be 
observed  that  the  answer  also  alleges  a  certain  decision  by  the 
Missiouri  Court  of  Appeals  to  the  same  effect;  but  this  cannot 
aid  the  other  averments  of  the  answer,  inasmuch  as  we  are  not 
bound  by  any  construction  plslced  upon  the  statute  by  that  court, 
for  the  reason  that  it  is  a  court  of  limited  jurisdiction.  Sykes  ct 
aL  z\  Citizens'  National  Bank  of  Des  Moines,  Iowa  (just  decided) 
98  Pac.  206.  The  argument  concedes  the  main  point,  however, 
which  is  that  the  answer  does  plead  as  a  fact  that  the  statute  has 
been  so  construed  by  the  highest  court  of  that  state  as  to  pre- 
vent the  plaintiff  from  maintaining  this  action  if  the  same  con- 
struction is  to  be  given  by  the  courts  of  this  state.  Whether  the 
averment  of  the  answer  is  true,  or  how  far  its  restricted  lan- 
guage may  limit  the  defendant's  proof,  are  matters  with  which 
we  need  not  at  this  time  concern  ourselves.  It  is  only  as  questions 
of  fact  that  the  laws  of  another  state  can  affect  the  rights  of 
parties  in  an  action  in  this  state,  and,  when  pleaded,  they  are  al- 
leged as  facts.  In  the  absence  of  an  express  statute  authorizing 
us  to  do  so,  we  cannot  take  judicial  notice  of  the  laws  of  another 
state  except  for  the  purpose  of  aiding  us  in  ascertaining  and  inter- 
preting our  own  law  upon  the  particular  subject.  Hunter's  Adm'r 
V.  Ferguson's  AdmV,  13  Kan.  462;  Ferd.  Heim  Brewing  Co.  v. 
Gimber,  67  Kan.  834,  72  Pac.  859. 

In  this  case  the  circumstance  that  the  pleader  who  relies  upon 
a  particular  decision  of  the  Supreme  Court  of  Missiouri  has  re- 
ferred to  the  same  by  volume  and  page  of  the  Reports  does  not 
alter  the  situation  nor  change  the  rule.  The  law  on  this  point 
is  well  settled.    See  note  to  Cherry  v.  Sprague,  67  L.  R.  A.  33. 

The  judgment  will  therefore  be  reversed,  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer. 

Benson,  J.,  not  sitting,  have  been  counsel  in  the  court  below. 

NOTB. 

BILLS  OF  LADING,  ADMISSIBILITY  OF  EVIDENCE  TO  EX- 
PLAIN OR  CONTRADICT  RECEIPT  CLAUSE  OF. 

A.  Quantity  of  Goods  Shipped,  638. 

1.  General  Rule,  638. 

2.  Prima    Facie    Evidence    of    Quantity    of    Goods    Delivered    to 

Carrier,   639. 

3.  Bill  of  Lading  Made  Exclusive  Evidence  of  Quantity  by  Agree- 

ment,  640. 
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4.  Same — Agreement  Must  Be  Clearly  Expressed,  641. 

5.  Under-Billed— Right  to  Convert,  641. 
B.  Goods  Not  Delivered  to  Carrier,  641. 

1.  Authority  to  Issue  Bill  of  Lading  for  Goods  Not  Delivered  to 

Carrier,  641. 

2.  Failure  to  Ship  Any  Goods,  642. 

3.  Bill  of  Lading  Issued  for  Goods  Not  Delivered  to  Carrier- 

Validity  as  Between  Original  Parties,  643. 

4.  Same — Validity  in  Hands  of  Bona  Fide  Transferee — Majority 

Doctrine,   644. 

5.  Same — Same — Minority  Doctrine,  649. 

6.  Goods  Subsequently  Delivered,  653. 

A.    QUANTITY  OF  GOODS  SHIPPED. 

1.   General  Rule. 

The  receipt  clause  of  a  bill  of  lading  is  not  ordinarily  conclusive  as 
to  the  quantity  of  goods  shipped,  and  it  may  be  proved  by  extraneous 
evidence  that  less,  or  more,  goods  were  shipped  that  the  quantity 
specified  by  the  terms  of  the  bill  of  lading. 

United  States.— Br  out  y  v,  5,256  Bundles  of  Elm  Staves  (D.  C),  21 
Fed.  Rep.  590;  Cunard  S.  S.  Co.  v.  Kelley  (C.  C.  A.),  115  Fed.  Rep. 
678;  Sutton  v.  Kettell,  1  Sprague  309;  The  Lady  Franklin,  8  Wall. 
(U.  S.),  325,  19  L.  Ed.  455;  The  Tuskar,  1  Sprague  70;  The  Willie  D. 
Sandhoval  (D.  C),  92  Fed.  Rep.  286. 

Iowa.— Chapin  v,  Chicago,  etc.,  Ry.  Co.,  79  Iowa  582,  44  N.  W.  820; 
Garden  Grove  Bank  v,  Humeston,  etc.,  R.  Co.,  67  Iowa  526,  25  N.  W. 
761;  Steamboat  Wisconsin  v.   Young,  3  Green   (Iowa)   268. 

Maine.— O'Brien  v.  Gilchrist,  34  Me.  554;  Witzler  v.  Collins,  70  Me. 
290. 

Maryland — Baltimore,  etc.,  R.  Co.  v.  Wi^kens,  44  Md.  11. 

Massachusetts. — Hall  v.  Mayor,  7  Ailen  (Mass.)  454;  Ryder  v.  Hall, 
7  Allen  (Mass.)  456;  Shepherd  v.  Naylor,  5  Gray  (Mass.)  591. 

New  York.— Abbe  v.  Eaton,  51  N.  Y.  410;  Graves  v.  Harwood,  9 
Barb.  (N.  Y.)  477;  Meyer  v.  Peck,  28  N.  Y.  590,  33  Barb.  532. 

Ohio.— Dean  v.  King  &  Co.,  22  Ohio  St.  118;  Wood  &  Pomeroy  v. 
Perry,  Wright  (Ohio)  241. 

Wisconsin. — Glass  v.  Goldsmith,  22  Wis.  465. 

Canada.— Horseman  v.  Grand  Trunk  Ry.  Co.,  31  U.  C.  Q.  B.  535. 

England.— Bates  v.  TodS,  1  M.  &  Rob.  106. 

A  bill  of  lading  has  a  twofold  aspect.  It  is  both  a  receipt  and  a 
contract.  As  a  receipt,  it  is  prima  facie  and  not  conclusive  evidence 
of  the  facts  recited,  and,  between  the  origrinal  parties,  is  impeachable 
for  mistake,  error,  or  false  statements  therein.  So  held  in  St.  Louis, 
etc.,  Ry.  Co.  v.  Citizens'  Bank  (Ark.),  30  R.  R.  R.  290,  53  Am.  &  Eng. 
R.  Cas.,  N.  S.,  290,  112  S.  W.  154 

Quantity  Less  than  Stated  in  Bill  of  Lading.— In  a  suit  by  the  ship- 
per upon  a  bill  of  lading,  in  the  usual  form,  for  the  non-delivery  of 
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the  goods,  it  is  competent  for  the  defendant  to  prove  that  the  quantity 
of  the  goods  received  was  less  than  that  acknowledged  in  the  bill  of 
lading. 

United  States. — American  Sugar-Refining  Co.  v.  Maddock,  36  C.  C. 
A.  42,  93  Fed.  Rep.  980;  Planters'  Fertilizer  Mfg.  Co.  v.  Elder,  42  C. 
C.  A.  130,  101  Fed.  Rep.  1001;  St.  Louis,  etc.,  Ry.  Co.  v.  Knight,  122 
U.  S.  79,  30  L.  Ed.  1077;  The  Isola  Di  Procida,  124  Fed.  Rep.  942; 
The  Querini  Stamphalia  (D.  C),  19  Fed.  Rep.  123;  The  Tuskar,  1 
Sprague  70. 

Maine. — O'Brien  v,  Gilchrist,  34  Me.  554. 

Massachusetts. — Hall  v.  Mayor,  i  Allen  (Mass.),  454;  Kelley  v, 
Bowker,  11  Gray  (Mass.),  428;  Ryder  v.   Hall,  7  Allen  (Mass.)   456. 

New  York. — Graves  v.  Harwood,  9  Barb.  (N.  Y.),  477;  Meyer  v. 
Peck,  33  Barb.  532,  28  N.  Y.  590;  Van  Santeen  v.  Standard  Oil  Co.,  17 
Hun.  (N.  Y.  Sup.  Ct.)  140,  affirmed  in  81  N.  Y.  171. 

Ohio. — Dean  v.  King  &  Co.,  22  Ohio  St.  118. 

Canada.— Horseman  v.  Grand  Trunk  Ry.  Co.,  31  U.  C  Q.  B.  535. 

2.  Prima  Facie  Evidence  of  Quantity  of  Goods  Delivered  to  Carrier. 

It  follows  thati  as  between  the  original  parties  to  the  contract  of 
shipment,  the  clause  of  the  bill  of  lading  acknowledging  the  receipt 
by  the  carrier  of  a  certain  quantity  of  goods  for  shipment  is  only 
prima  facie  evidence  of  such  fact. 

United  States-— Planters'  Fertilizer  Mfg.  Co.  v.  Elder,  42  C.  C.  A. 
130,  101  Fed.  Rep.  1001;  Brouty  v.  5,256  Bundles  of  Elm  Staves  (D. 
C),  21  Fed,  Rep.  590;  Crenshawe  v,  Pearce  (D.  C),  37  Fed.  Rep.  433. 

Maine. — Witzler  v,  Collins,  70  Me.  290. 

Massachusetts. — Shepherd  v.  Naylor,  5   Gray   (Mass.),  591. 

Michigan. — Gibbons  v,  Robinson,  63  Mich.  146,  29  N.  W.  533. 

New  York. — Abbe  v.  Eaton,  51  N.  Y.  410;  Dickerscn  v.  Seelye,  12 
Barb.  (N.  Y.)  99;  Meyer  v.  Peck,  28  N.  Y.  590,  33  Barb.  532;  Van 
Santeen  v.  Standard  Oil  Co.,  17  Hun.  (N.  Y.  Sup.  Ct.)  140,  affirmed 
in- 81  N.  Y.  171;  White  v.  Van  Kirk,  25  Barb.  (N.  Y.).16. 

Ohio.— Dean  v.  King  &  Co.,  22  Ohio  St.  118. 

Wisconsin. — Glass  v.  Goldsmith,  22  Wis.  465. 

England.— Bates  v.  Todd.  1  M.  &  Rob.  106. 

Tending  to  Prove  Delivery. — The  bill  of  lading  and  way-bill  made 
by  the  authorized  agent  of  a  common  carrier  are  competent  evidence 
tending  to  prove  that  the  goods  described  therein  were  delivered  to 
the  carrier  for  shipment.  So  held  in  Chicago,  etc.,  R.  Co.  v.  Johnston, 
58  Neb.  236,  78  N.  E.  499. 

Surrender  of  Warehouse  Receipt  after  Execution  of  Bill  of  Lading. 
—In  Glass  v.  Goldsmith,  22  Wis.  465,  it  is  held  that  the  fact  that 
the  shipper  has  surrendered  to  the  warehouseman,  after  the  execu- 
tion of  the  bill  of  lading,  his  warehouse  receipt  for  the  full  amount 
named  in  such  bill,  will  not  deprive  the  ship-owner  of  the  right  to 
dispute  the  correctness  of  the  bill  of  lading  in  regard  to  the  amount 
of  goods  delivered  to  the  carrier  for  transportation. 
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But  it  has  been  held  that  an  express  agreement  between  the  parties 
may  make  the  bill  of  lading  conclusive  evidence  of  the  quantity  of 
goods  delivered  to  the  carrier  and  to  be  delivered  to  the  consignee. 
Sawyer  v.  Cleveland  Iron  Min.  Co.,  69  Fed.  Rep.  211;  Abbe  v.  Eaton, 
51  N.  Y.  410;  Bissel  v.  Campbell,  54  N.  Y.  353;  Lishman  v.  Christie  & 
Co.,  19  Q.  B.  Div.  333;  Rhodes  v,  Newhall,  126  N.  Y.  574.  27  N.  E.  947. 

"Quantity  Guaranteed" — Evidence  of  Custom. — In  Bissel  v.  Camp- 
bell, 54  N*.  Y.  353,  it  appeared  that  defendant  signed  a  bill  of  lading 
acknowledging  the  receipt  of  a  specified  quantity  of  wheat  and  con- 
taining the  words,  ''quantity  guaranteed."  The  consignee,  upon  the 
arrival  of  the  wheat,  claimed  a  deduction  for  shortage,  which  was 
allowed  by  plaintiff's  agent.  In  an  action  to  recover  the  amount 
so  allowed,  plaintiffs  were  permitted  to  prove  that  the  words  "quan- 
tity guaranteed,"  according  to  the  custom  of  the  business,  meant  that 
the  bill  of  lading  was  conclusive  evidence  of  the  amount  to  be  de- 
livered; and  that,  if  it  fell  short,  the  carrier  was  to  pay  for  the 
shortage.  It  was  held  that  this  was  not  erroneous;  that  by  the  bill 
of  lading  itself  the  carrier  guaranteed  to  deliver  the  quantity  speci- 
fied, and  he  was  responsible  therefor. 

Acknowledgment  of  Receipt  of  Specified  Quantity  of  Wbeat  on 
Board — Weighed  under  Supervision  of  Carrier — ^Action  to  Recover 
Freight  Charges.— In  Rhodes  v.  Newhall,  126  N.  Y.  574,  27  N.  E. 
947,  it  appeared  that  plaintiffs,  as  carriers,  executed  and  delivered  to 
the  consignor  bills  of  lading  acknowledging  the  receipt  on  board  their 
vessel  of  a  specified  quantity  of  wheat  to  be  transported  to  B.  and 
there  delivered  to  defendant,  the  ^gent  of  the  consignor,  subject  to 
charges.  The  wheat  was  weighed  into  the  vessel  under  the  super- 
vision and  control  of  the  carriers.  And  the  bills  each  contained  this 
clause:  "all  the  deficiency  in  cargo  to  be  paid  by  the  carrier  and  de- 
ducted from  the  freight,  and  any  excess  in  the  cargo  to  be  paid  fcr 
to  the  carrier  by  the  consignee."  plaintiffs  delivered  827  bushels  less 
than  the  quantity  specified  in  the  bills  of  lading.'  In  an  action  to 
recover  the  stipulated  freight,  plaintiffs  gave  evidence  tending  to 
show  that  they  delivered  all  of  the  wheat  that  they  received.  It  was 
held  that  the  value  of  the  deficiency  was  properly  deducted;  that 
plaintiffs  were  estopped  from  questioning  the  correctness  of  their 
acknowledgment  and  were  bound  to  account  for  the  precise  quantity 
admitted  by  the  bills  of  lading  to  have  been  received.  In  this  case, 
however,  it  is  said  in  the  opinion:  "The  consignee  in  this  case  is  bnt 
the  agent  of  the  consignor  and  is  authorized  to  pay  only  such  freight 
as  is  provided  for  by  the  bill  of  lading.  He  can  hold  the  property 
only  for  such  advances  as  the  bill  of  lading  dii^ects  him  to  make,  and 
there  is  no  principle  upon  which  he  can  be  made  liable  for  any 
greater  amount  than  that  called  for  by  the  letter  of  his  authority  to 
pay." 
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4.    Same — ^Agreement  Must  Be  Clearly  Expressed 

But  the  language  of  such  an  agreement  must  not  be  in  the  least 
ambiguous,  and  it  must  clearly  show  it  is  intended  by  both  parties  to 
be  an  express  agreement  and  a  departure  from  the  usual  receipt 
clause  of  a  bill  of  lading.  Bissel  v.  Campbell,  54  N.  Y.  353;  Abbe  v. 
Eaton,  51  N.  Y.  410;  Meyer  v.  Peck,  28  N.  Y.  590,  33  Barb.  532. 

Did  Not  Constitute  Guaranty. — A  bill  of  lading  contained  this  pro- 
vision, "all  damages  caused  by  board  or  carrier,  a  deficiency  of  cargo 
from  quantity,  as  herein  specified,  to  be  paid  by  the  carrier  and  de- 
ducted from  the  freight,  and  any  excess  on  the  cargo  to  be  paid  for 
to-  the  carrier  by  the  consignees."  It  was  held  that  this  was  not  a 
guaranty  of  the  quantity  specified,  or  an  agreement  that  the  bill  of 
lading  should  furnish  the  only  evidence  of  the  quantity;  and  that  no 
damages  could  have  been  sustained  in  case  the  carrier  delivered  all 
he  received.    Abbe  v.  Eaton,  51  N.  Y.  410. 

Same.— In  Meyer  v.  Peck,  28  N.  Y.  590,  33  Barb.  532,  it  is  held 
that  a  stipulation  in  a  bill  of  lading,  that  ''any  damage  or  deficiency 
in  quantity  the  consignee  will  deduct  from  balance  of  freight  due 
the  captain"  is  net  a  guaranty  that  the  captain  has  received  Uie  whole 
quantity  of  goods  specified,  the  words  "deficiency  in  quantity"  relat- 
ing to  the  property  shipped. 

5.    Under-Billed— Right  to  Convert. 

The  fact  that  a  larger  quantity  of  goods  than  that  receipted  for 
in  the  bill  of  lading  was  delivered  to  the  carrier  does  not  give  the 
latter  the  right  to  convert  the  excess.  Wiggin  v,  Boston,  etc.,  R. 
Co.,  120  Mass.  201;  Peebles  v.  Boston,  etc.,  R.  Co.,  112  Mass.  498. 

Weight  of  Goods  Fraudulently  Misstated  by  Consignor. — In  Wig- 
gin  V.  Boston,  etc.,  R.  Co.,  120  Mass.  201,  it  is  held  that  it  is  no  ex- 
cuse for  the  conversion  by  a  carrier  of  the  property  of  a  consignee 
that  the  consignor  fraudulently  misstated  the  weight  of  the  goods, 
and  that  the  consignee  knew  that  the  bill  of  lading  stated  the  weight 
at  less  than  it  was,  and  did  not  notify  the  carrier  thereof. 

B.  GOODS  NOT  DELIVERED  TO  CARRIER. 

1.  Authority  to  Issue  Bill  of  Lading  for  Goods  Not  Delivered  to 

Carrier. 

The  representative  or'  agent  of  a  carrier  is  without  authority  to 
issue  a  bill  of  lading  for  goods  not  delivered  into  the  carrier's  actual 
or  constructive  possession. 

United  States. — American  Sugar-Refining  Co.  v.  Maddock,  36  C. 
C.  A.  42,  93  Fed.  Rep.  980;  Cunard  S.  S.  Co.  v.  Kelley  (C.  C.  A.), 
115  Fed.  Rep.  678;  Pollard  v.  Vinton,  105  U.  S.  7,  12,  26  L.  Ed.  998; 
Robinson  v.  Memphis,  etc.,  R.  Co.  (C.  C),  16  Fed.  Rep.  57,  9  Fed. 
Rep.  129;  St.  Louis,  etc.,  Ry.  Co.  v.  Knight,  122  U.  S.  79,  30  L  Ed. 
1077;  The  Schooner  Freeman,  18  How.  (U.  S.)  182,  15  L-  Ed.  341; 
The  Isola  Di  Procida,  124  Fed.  Rep.  942;  The  Willie  D.  Sandhoval 
(D.  C),  92  Fed.  Rep.  286. 
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LrOuisiaiUL — Fearn,  Putman  &  Co.  v.  Richardson,  12  La.  Ann.  752; 
Fellows  V.  Steamer  R.  W.  Powell,  16  La.  Ann.  316,  79  Am.  Dec  i%l; 
Hunt  &  Macaulay  v.  Mississippi  Cent.  R.  Co.,  29  La.  Ann.  446;  Kirk- 
man  V.  Bowman,  8  Rob.  (La.),  246. 

Maine.— Witzler  v.   Collins,  70   Me.  290. 

Maryland. — Baltimore,  etc.,  R.  Co.  v,  Wilkcns,  44  Md.  11. 

Massachusetts. — Kelley  v.  Bowker,  ii  Gray  (Mass.)  428;  Sears  r. 
Wingate,  3  Allen  (Mass.)  103;  Shepherd  v.  Naylor,  5  Gray  (Mass.) 
591. 

Minnesota. — National  Bank  of  Commerce  v.  Chicago,  etc,  R.  Co.« 
44  Minn.  224,  46  N.  W.  342,  560. 

North  Carofina.^ — Williams  v.  Wilmington,  etc.,  R.  Co.,  93  N. 
Car.  42. 

Ohio.— Dean  v.  King  &  Co.,  22  Ohio  St.  118. 

Washington.— Roy  &  Roy  v.  Northern  Pac.  Ry.*  Co.  (Wash.),  85 
Fac.  53. 

Canada.— Erb.  v.  Great  Western  Ry.  Co.,  5  Can.  Sup.  Ct.  Rep.  179. 

England. — Coleman  v.  Riches,  16  C.  B.  104;  Grant  v.  Norway,  10 
C.  B.  (Eng.)  665,  2d  Eng.  L.  &  E.  337;  Hubbersty  v.  W^ard,  8  Exch. 
330;  Lickbarrow  v.  Mason,  2  T.  R.  (Eng.)   77. 

It  is  not  within  the  scope  of  the  authority  of  the  agents  of  a 
carrier  to  issue  bills  of  lading  for  goods  not  actually  received.  St 
Louis,  etc.,  Ry.  Co.  v.  Citizens'  Bank  (Ark.),  30  R.  R.  R.  290,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  290,  112  S.  W.  154. 

Apparent  Authority  of  Officer  of  Cargo  Steamboat. — The  mere  em- 
ployment of  an  officer  or  agent  for  a  cargo  steamboat  does  not 
clothe  him  with  apparent  authority  to  issue  bills  of  lading  for  goods 
not  on  board,  or  not  delivered  to  one  authorized  to  receive  freight 
on  account  of  the  boat.  So  held  in  Dean  v.  King  &  Co.,  22  Ohio 
St.  118. 

Master  of  Vessel  and  Shipping  Agents — Rhrers  of  Interior. — Neither 
the  master  of  a  vessel,  nor  its  shipping  agents  at  points  on  the  rivers 
of  the  interior  where  cargo  is  received  and  delivered,  can,  by  giving 
a  bill  of  lading  for  goods  not  received  for  shipment  bind  the  vessel 
or  its  owner.    So  held  in  Pollard  v.  Vinton,  105  U.  S.  7,  26  L.  Ed.  998. 

Second  Clerk  of  Steamer — Burden  of  Proving  Authority. — In  Kirk- 
man  zf.  Bowman,  8  Rob.  (La.)  246,  it  is  held  that  the  second  9lcrk 
of  a  steamer  may  execute  on  behalf  of  the  boat  a  bill  of  lading  in  th« 
ordinary  way  and  his  receipt  for  merchandise  delivered  on  board  will 
be  binding,  but  to  make  a  special  contract,  so  as  to  bind  the  boat  for 
articles  not  delivered  on  board,  his  authority  must  be  shown. 

2.   Failure  to  Ship  Any  Goods. 

And  the  receipt  clause  of  a  bill  of  lading  may  be  contradicted  by 
showing  that  no  goods  were  in  fact  delivered  to  the  carrier  for  trans- 
portation. 

United  States.— Sutton  v.  Kettell,  1  Sprague  309;  The  Lady  Franklin, 
8  Wall.  (U.  S.),  325,  19  L-  Ed.  455;  The  Willie  D.  Sandhoval  (D.  C), 
92   Fed.   Rep.  286. 
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Louisiaiuu — Hunt  &  Macaulay  v.  Mississippi  Cent.  R.  Co.,  29  La. 
Ann.  446. 

Maryland. — Baltimore,  etc.,  R.  Co.  v,  Wilkens,  44  Md.  11;  Lazard 
V,  Merchants',  etc.,  Tramp.  Co.,  78  Md.  1,  26  Atl.  897. 

Missouri. — Steamboat  Missouri  v.  Webb,  9  Mo.  192. 

New  York^-Meyer  v.  Peck,  28  N.  Y.  590,  33  Barb.  532. 

Canada. — Erb.  v.  Great  Western  Ry.  Co.,  5  Can.  Sup.  Ct.  Rep.  179. 

A  bill  of  lading  issued  by  a  carrier  is  only  prima  facie  evidence  of 
the  receipt  of  the  goods  described  in  it,  being  open  to  explanation^ 
and  imposing  no  liability  on  the  carrier  as  an  insurer  until  the  goods 
are  actually  received  by  the  carrier.  So  held  in  Pittsburg,  etc.,  R. 
Co.  V.  American  Tobacco  Co.  (Ky.),  25  R.  R.  R.  586,  48  Am.  &  Eng. 
R.  Cas.,   N.  S.,  586,  104  S.  W.  377. 

And  the  fact  of  the  delivery  of  freight  to  a  common  carrier  for 
carriage  may  be  proven  by  oral  testimony,  notwithstanding  the  ex- 
istence of  a  receipt  or  bill  of  lading  given  by  the  carrier  for  such 
freight.  Such  receipt  or  bill  of  lading  does  not  fall  within  the  best 
evidence  rule  as  proof  of  such  fact  of  delivery.  So  held  in  Atlantic 
Coast  Line  R.  Co.  v.  Dexter  (Fla.),  19  R.  R.  R.  787,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  787,  39  So.  634. 

S.  Bill  of  Lading  Issued  for  Goods  Not  Delivered  to  Carrier— Valid- 
ity as  between  Original  Parties. 

And,  of  course,  it  follows  that  a  bill  of  lading  issued  for  goods 
never  delivered  to  the  carrier  is  void  in  the  hands  of  any  one  but  an 
innocent  bona  fide  holder  for  value. 

United  States.— Pollard  v.  Vinton,  105  U.  S.  7,  26  L.  Ed.  998;  Rob- 
inson V,  Memphis,  etc.,  R.  Co.  (C.  C),  16  Fed.  Rep.  57,  9  Fed.  Rep. 
129;  St.  Louis,  etc.,  Ry.  Co.  v.  Knight,  122  U.  S.  79,  30  L.  Ed.  1077; 
The  Willie  D.  Sandhoval  (D.  C),  92  Fed.  Rep.  286. 

Connecticut. — Relyea  v^  New  Haven  Rolling  Mill  Co.,  42  Conn. 
579. 

Indiana. — Stone  v.  Wabash,  etc.,  Ry.  Co.,  9  111.  App.  48;  Union  R., 
etc.,  Co.  V.  Yeager,  34  Ind.  1. 

Louisiana^ — Fearn,  Putman  &  Co.  v.  Richardson,  12  La.  Ann.  752; 
Fellows  V.  Steamer  R.  W.  Powell,  16  La.  Ann.  316,  79  Am.  Dec.  581; 
Hunt  &  Macaulay  v.  Mississippi  Cent.  R.  Co.,  29  La.  Ann.  446;  Kirk- 
man  V.  Bowman,  8  Rob.  (La.)  246. 

Massachusetts. — Sears  v,  Wingate,  3  Allen   (Mass.)   103. 

Minnesota. — National  Bank  of  Commerce  v.  Chicago,  etc.,  R.  Co., 
44  Minn.  224,  46  N.  W.  342,  560. 

North  Carolina. — Williams  v,  Wilmington,  etc.,  R.  Co.,  93  N. 
Car.  42. 

Canada. — Erb.  v.  Great  Western  Ry.  Co.,  5  Can.  Sup.  Ct.  Rep.  179. 

England.— Grant  v,  Norway,  2d  Eng.  L.  &  E.  337,  10  C.  B.  (Eng.) 
665. 

Compared  to  Bill  of  Exchange. — Common  carrier  is  no  more  bound 
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by  bill  of  lading  given  by  his  agent  for  goods  not  received  by  him, 
than  by  a  bill  of  exchange  signed  with  his  name  by.  one  not  author- 
ized to  sign  it.  So  held  in  Hunt  &  Macaulay  v.  Mississippi  Cent  R. 
Co.,  29  La.  Ann.  446. 

4.    Same — Validity    in  Hands    of  Bona    Fide    Transferee— Majority 

Doctrine. 

And  even  an  innocent  holder  for  value,  according  to  the  rule  which 
has  always  been  enforced  for  the  English  courts,  can  base  no  claim 
against  the  carrier  upon  a  bill  of  lading  issued  by  the  agent  of  the 
latter  for  goods  which  never  existed  or  were  never  delivered  to  the 
carrier.  And  this  is  the  doctrine  supported  by  the  federal  courts  and 
those  of  a  majority  of  the  United  States. 

United  States.— Friedlander  v,  Texas,  etc.,  Ry.  Co.,  130  U.  S.  416, 
8  Sup.  Ct.  Rep.  570,  32  L.  Ed.  991;  Missouri  Pac.  Ry.  Co.  v.  McFadden, 
154  U.  S.  155,  38  L.  Ed.  944;  Pollard  v,  Vinton,  105  U.  S.  7,  26  L  Ed. 
998;  Robinson  v.  Memphis,  etc.,  R.  Co.  (C.  C.),  16  Fed.  Rep.  57,  9 
Fed.  Rep.  129;  The  Schooner  Freeman,  18  How.  (U.  S.)  182,  15  L. 
Ed.  341;  St.  Louis,  etc.,  Ry.  Co.  v.  Knight,  122  U.  S.  79,  30  L  Ed. 
1077,  7  Sup.  Ct.  Rep.  1132;  The  Lady  Franklin,  8  Wall.  (U.  S.)  325, 
19  L.  Ed.  455. 

Arkansas. — Martin  v.  St.  Louis,  etc.,  Ry.  Co.,  55  Ark.  510,  19  S.  W- 
314. 

Illinois. — Lake  Shore,  etc.,  R.  Co.  v.  National  Live  Stock  Bank  (111.), 
13  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 

Louisiana. — Hunt  &  Macaulay  v.  Mississippi  Cent.  R.  Co.,  29  La. 
Ann.  446. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  Wilkens,  44  Md.  11. 

Minnesota. — National  Bank  of  Commerce  v.  Chicago,  etc.,  R.  Co., 
44  Minn.  224,  46  N.  W.  342,  560. 

North  Carolina. — Black  v.  Wilmington,  etc.,  R.  Co.,  92  N.  Car.  42, 
53  Am.  Rep.  450;  Williams  v.  Wilmington,  etc.,  R.  Co.,  93  N.  Car.,  42. 

Washington.— Roy  &  Roy  v.  Northern  Pac.  Ry.  Co.  (Wash.),  85 
Pac.  53. 

England.— Brown  v.  Powell  Coal  Co.,  L.  R.  10  C.  P.  562;  Coleman 
V.  Riches,  16  C.  B.  104;  Cox,  Patterson,  &  Co.  v.  Bruce  &  Co.,  18 
C.  B.  Div.  147;  Grant  v.  Norway.  10  C.  B.  (Eng.)  665,  2d  Eng-  L. 
&  E.  337;  Hubbertsty  v.  Ward,  8  Exch.  330;  Jessel  v.  Bath,  L  R-  ^ 
Exch.  267;  Lickbarrow  v.  Mason,  2  T.  R.  (Eng.)  77;  McLean  v. 
Fleming,  L.  R.  2  H.  L.  Sc.  128;  Meyer  v.  Dresser,  16  C.  B.  N-  S' 
646;  Uessel  v.  Bath,  2  Exch.  267. 

Canada.— Erb.  v.  Great  Western  R.  Cb.,  5  Can.  Sup.  Ct.  Rep.  l'^- 

Where  the  goods  were  not  actually  received  by  the  carrier  it  is  n®' 
estopped  from  explaining  or  contradicting  a  bill  of  lading  or  S"'?" 
ping  receipt  issued  by  its  agent,  even  though  the  party  named  therein 
as  the  consignee  has  in  good  faith  advanced  money,  relying  upo^ 
shipping  receipt  or  bill  of  lading.     So  held  in  Lake  Shore,  etc  ^ 
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Co.  V.  Natfonal  Livc-Stock  Bank  (111.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
In  this  case  it  is  said  in  the  opinion:    "Appellee  insists  that  a  carrier 
of  goods  is  estopped  from  contradicting  the  bill  of  lading  or  ship- 
ping receipt  issued  by  an  agent,  against  a  party  named  therein,  who 
has  in  good  faith  advanced  money  rilying  upon  it;  and  cites,  as  sus- 
taining this  proposition,  Transportation  Co.  v.  McClary,  66  lU-  233, 
and  Railroad  Co.  z/.  Larned,  103  111.  293.    In  the  McClary  case  it  was 
not  controverted  that  100  barrels  of  flour  were  delivered  by  a  con- 
signor   to   the   Chicago    &   Northwestern    Railway    Company   to   be 
shipped  to  Chicago,  and  thence  by  water  oti  propellers  of  the  North- 
ern Transportation  Company,  to  Ogdensburg,  N.  Y.  and  thence  by 
rail  to  Barton's  Landing,  Vt.,  consigned  to  McClary.     The  agent  of 
the  Transportation  company  receipted  the  Chicago  &  Northwestern 
Railway   Company  for  the  same,  and  by  mistake  the  flour  was  not 
delivered  at  the  proper  warehouse,  and  became  lost  to  the  consignee. 
Here  was  an  actual  receipt  of  go'ods  for  shipment,  which  were  lost 
by  neglect.    The  carriage  had  commenced.     It  was  said  in  that  case 
(page  236):    'Moreover,  this  is  really  a  contest  between  two  carriers, 
which   the  appellee  should  not  be  required  to  settle.     His  right  of 
recovery   from   one   or   the   other   is   conceded.      Having   established 
a  clear  prima  facie  liability  against  the  appellant,  it  seems  but  just 
that  he   should  be  allowed  to   enjoy  the   recovery  he  has   obtained 
without  being  harassed  further  to  determine  a  question  of  liability 
as  between  the  companies  themselves.     In  the  Larned  case,  certain 
cotton  left  at  defendant's  depot  by  an  agent  of  Larned,  without  or- 
ders for  shipment,  was  shipped,  and  wrongly  delivered.    The  defend- 
ant issued  a  bill  of  lading,  which  was  attached  to  a  draft  which  was 
paid  by  Larned.     The  latter  sued  and  recovered.     Neither  of  these 
cases  has  any  of  the  features  of  this  case,  as  there  was  a  clear  lia- 
bility in  those  cases  for  affreightments  actually  received  by  the  car- 
rier and  lost  to  the  consignees.' " 

A  carrier,  even  as  to  an  innocent  indorsee,  is  not  estopped  by  state- 
ments in  a  bill  of  lading  issued  by  its  agents  from  showing  that  no 
goods  in  fact  were  received  for  transportation,  unless  by  his  usual 
mode  of  doing  business  he  has  given  to  his  agents  authority  to  issue 
bills  of  lading  for  goods  not  received.  So  held  in  Sweedish-American 
Nat.  Bank  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  19  R.  R.  R.  783,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  783,  105  N.  W.  69;  National  Bank  of 
Commerce  v.  Chicago,  etc.,  Ry.  Co.,  46  N.  W.  342,  44  Minn.  224, 
9  L.  R.  A.  263,  20  Am.  St.  Rep.  566. 

In  Williams  v.  Wilmington,  etc.,  R.  Co.,  93  N.  Car.  42,  it  is  held 
that  a  common  carrier  is  not  bound  by  a  bill  of  lading  issued  by 
its  agent  unless  the  goods  are  actually  received  for  shipment;  and 
the  carrier  is  not  estopped  thereby  from  showing,  by  parol,  that  no 
goods  were  received,  although  the  bill  had  been  transferred  to  a 
bona  fide  holder  for  value. 
In  Friedlander  v,  Texas,  etc.,  Ry.  Co.,  130  U.  S.  416,  8  Sup.  Ct. 
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•Rep.  570,  32  L.  £d.  991,  it  is  held  that  a  bill  of  lading,  fraudulently 
issued  by  the  station  agent  of  a  railroad  company  without  receiving 
the  goods  named  in  it  for  transportation,  but  in  other  respects 
according  to  the  customary  course  of  business,  imposes  no  liability 
upon  the  carrier  to  an  innocent  holder  who  receives  it  without 
Icnowledge  or  notice  of  the  fraud  and  for  a  valuable  consideration, 
and  this  general  rule  is  not  affected  in  Texas  by  the  statutes  of  that 
state. 

Rationale  of  Doctrine. — In  National  Bank  of  Commerce  v.  Chicago, 
etc.,  R.  Co.,  44  Minn.  224, *46  N.  W.  342,  560,  it  is  said  in  the  opinion: 
"The  reasoning  by  which  this  doctrine  is  usually  supported  is  that 
a  bill  of  lading  is  not  negotiable  in  the  sense  in  which  a  biU  of 
exchange  or  promissory  note  is  negotiable,  where  the  purchaser  need 
not  look  beyond  the  instrument  itself;  that  so  far  as  it  is  a  receipt 
for  the  goods  it  is  susceptible  of  explanation  or  contradiction,  the 
same  as  any  other  receipt;  that  the  whole  question  is  one  of  the 
law  of  agency;  that  it  is  not  within  the  scope  of  authority  of  the 
shipping  agent  of  the  carrier  to  issue  bills  of  lading  where  no  property 
is  in  fact  received  for  transportation;  that  the  extent  of  his  authority, 
either  real  or  apparent,  is  to  issue  bills  of  lading  for  freight  actually 
received;  that  his  real  and  apparent  authority;  i.  e.  the  power  with 
which  his  principal  has  clothed  him  in  the  character  in  which  he 
is  held  out  to  the  world,*  is  the  same,  viz.,  to  give  bills  of  lading  for 
goods  received  for  transportation;  and  that  this  limitation  upon  his 
authority  is  known  to  the  commercial  world,  and  therefore  any 
person  purchasing  a  bill  of  lading  issued  by  the  agent  of  a  carrier 
acts  at  his  own  risk  as  respects  the  existence  of  the  fact  (the  receipt 
of  the  goods)  upon  which  alone  the  agent  has  authority  to  issue 
the  bills,  *  *  *.  An  examination  of  the  authorities  also  shows'  that 
they  apply  the  same  principle  whether  the  bill  of  lading  was«  issued 
fraudulently,  and  collusively,  or  merely  by  mistake." 

Drafts  Signed  by  One  Who  Was  Both  Freight  Agent  and  Member 
of  Firm— Fraud.— In  Erb.  v.  Great  Western  Ry.  Co.,  5  Can.  Sup.  Ct. 
Rep.  179,  it  appeared  that  C,  freight  agent  of  defendant  -  railroad, 
and  a  partner  of  the  firm  of  B.  &  Co.,  caused  printed  receipts  in  the 
form  commonly  used  by  the  railroad  company  to  be  signed, 
by  his  name  as  such's  company's  agent,  in  favor  of  B.  &  Co.,  for 
flour  which  had  never  been  delivered  to  the  railway  company.  The 
receipts  acknowledged  that  defendant  had  received  from  B.  &  Co, 
the  flour  addressed  to  plaintiffs,  and  were  attached  to  drafts  drawn 
by  B.  &  Co.,  and  accepted  by  plaintiffs.  C.  received  the  proceeds 
of  the  drafts  and  absconded.  It  was  held  that  the  act  of  C.  in 
issuing  such  receipts  was  not  done  within  the  scope  of  his  authority 
as  the  company's  agent,  and  the  latter  was  not  therefore  liable. 

Shipper  Allowed  to  Fill  out  Bill  and  Leave  Blank  for  Quantity — 
Forgery.— In  Lehman  v.  Central  R.  &  B.  Co.  (C.  C),  12  Fed.  Rep. 
595,  it  is  held  that  the  fact  that  the  shipper  was  allowed  to  fill  the  > 


J 


Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S        647 

Note 

bill  of  lading  in  his  own  handwriting,  and  leave  a  blank  which' 
afforded  opportunity  for  increasing  the  statement  of  the  number  of 
bales  shipped,  will  not  render  the  common  carrier  liable  for  Ios» 
occasioned  by  the  forgery  of  the  shipper  in  raising  the  bill  of  lading. 
BiU  Fraudulently  Signed  by  Agent— Advances  Made  by  Commission 
Merchant. — A  railroad  company  is  not  liable  for  advances  made  by  a 
commission  merchant  upon  the  faith  of  a  bill  of  lading  fraudulently 
signed  by  one  of  its  station  agents,  the  goods  therein  specified  never 
having  been  shipped  or  received  at  the  depot  for  transportation.  So 
held  in  Baltimore^  etc.,  R.  Co.  v,  Wilkens,  44  Md.  11. 

Custom  to  Use  Bills  of  Lading  as  Collateral  Security  for  Drafts. — 
Neither  a  general  nor  local  custom  to  use  bills  of  lading  as  collateral 
security  for  drafts  drawn  against  the  goods  purported  to  have  been 
delivered  to  carrier  for  transportation  can  have  the  effect  of  rrtidering 
the  carrier  responsible  on  bills  of  lading  issued  by  its  agent  for 
goods  never  delivered  to  the  carrier.  So  held  in  Robinson  v.  Memphis^ 
etc.,  R.  Co.  (C.  C),  9  Fed.  Rep.  129,  16  Fed.  Rep.  57. 

Custom  of  Issuing  Bills  of  Lading  for  Cotton  Delivered  to  Compress 
Company — Fire. — In  Missouri  Pac.  Ry.  Co.  v,  McFadden,  154  U.  S. 
155,  38  L.  £d.  944,  it  is  held  that  if  a  railroad  company,  for  its  own 
convenience  and  the  convenience  of  its  customers,  is  in  the  habit 
of  issuing  bills  of  lading  for  cotton  delivered  to  a  compress  company, 
to  be  compressed  before  actual  delivery  to  the  carrier,  with  no 
intention  on  the  part  of  the  shipper  or  of  the  carrier  that  the  liability 
of  the  carrier  shall  attach  before  delivery  on  the  cars,  and  the  cotton 
is  destroyed  by  fire  while  in  the  hands  of  the  compress  company, 
the  railroad  company  is  not  liable  for  the  value  of  the  cotton  so 
destroyed  even  to  an  assignee  of  the  bill  of  lading  without  notice 
of  the  agreement  and  course  of  dealing  between  the  shipper  and  the 
carrier. 

Bills  Issued  for  Cotton  in  Possession  of  Compress  Company — 
Arkansas  Statute. — Under  Arkansas  act  approved  March  15,  1887, 
prohibiting  carriers  from  issuing  bills  of  lading  except  for  goods 
actually  received  into  their  possession,  a  railroad  company  which 
has  issued  bills  of  lading  to  the  owners  of  cotton  in  the  hands  of 
a  compress  company  is  not  estopped  as  to  third  persons  from  denying 
that  the  cotton  was  in  its  possession  or  control.  So  held  in  Martin 
V,  St.  Louis,  etc.,  Ry.  Co.,  55  Ark.  510,  19  S.  W.  314. 

Master  of  Vessel. — In  Grant  v.  Norway,  10  C.  B.  (Eng.)  665, 
2d  Eng.  L.  &  E.  337,  the  question  was  first  distinctly  presented 
for  adjudication  in  England,  whether  the  master  of  a  vessel  signing 
a  bill  of  lading  for  goods  which  have  never  been  shipped  is  to  be 
considered  the  agent  of  the  owner  in  that  behalf,  so  as  to  make 
the  latter  responsible  to  an  indorsee  of  the  bill  for  value,  and  ^fter 
full  consideration  the  court  of  common  pleas  held  that  he  was  not. 

Advances  Made  on  Faith  of  Bill  Signed  by  Master  of  Vessel. — \ 
In  Baltimore,  etc.,  R.  Co.  v,  Wilkens,  44  Md.  11,  it  is  held  that  the 
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master  of  a  ship  has  no  authority  to  sign  a  bill  of  lading  for  goods 
not  actually  put  on  board,  and  therefore  the  owner  of  the  ship  is 
not  responsible  to  parties  taking,  or  dealing  with,  or  making  advances 
on  the  faith  of  such  an  instrument  which  is  untruthful  in  this 
particular;  that  the  consignee  and  every  other  party  thus  acting 
does  so  with  notice  of  this  limitation  of  the  power  of  the  master, 
and  acts  at  his  own  risk  both  as  respects  the  fact  of  shipment  and 
the  quantity  of  cargo  purported  by  a  bill  of  lading  to  be  shipped. 

Bill  Signed  by  Master  of  Vessel  Conclusive  as  to  Amount  and  Con- 
dition, but  Not  as  to  Property  Not  Actually  Shipped In  Sears  v. 

Wingate,  3  Allen  (Mass.)  103,  it  is  h^ld  that  a  bill  of  lading  is 
conclusive  evidence  against  the  master  of  a  vessel  in  favor  of  a 
consignee,  not  a  party  to  the  contract,  who  has  advanced  money 
upon  faith  of  its  statements,  as  to  the  amount  and  condition  of 
the  property  of  which  it  acknowledges  the  receipt,  so  far  as  from 
the  whole  instrument  and  the  usage  of  trade  the  facts  may  be 
regarded  as  absolute  statements  from  the  master's  own  knowledge, 
but  it  is  not  conclusive  against  the  owners,  as  to  the  property  not 
actually  shipped,  because  it  is  not  within  the  scope  of  the  master's 
authority  by  virtue  of  his  position,  either  actual  or  apparent,  to  sign 
but  such  as  is  put  on  board. 

Drafts  Paid  by  Consignee— Proof  That  Quantity  Loaded  on  Vessel 
Was  Delivered. — In  Planters*  Fertilizer  AJfg.  Co.  v.  Elder,  42  C.  C.  A. 
130,  101  Fed.  Rep.  lOOl,  it  is  held  that  where  bills  of  lading  for 
cargoes  of  phosphate  specified  the  quantity,  but  contained  the  state- 
ments, "weight  and  quantity  unknown,"  or  "weight  unknown,"  the 
burden  rests  upon  the  shipowners  to  account  for  any  discrepancy 
between  the  quantity  delivered  and  that  specified,  but  this  is  met  by 
proof  that  the  full  quantity  loaded  was  delivered,  and  this  may  be 
3hown  as  against  a  consignee  who  has  paid  drafts  drawn  by  the 
shippers  for  the  full  quantity  specified,  where  the  bills  of  lading  were 
attached  to  the  drafts. 

Statute  Making  Bills  of  Lading  Negotiable. — In  Roy  &  Roy  v. 
Northern  Pac.  Ry.  Co.  (Wash.),  85  Pac.  53,  it  is  held  that  the  act 
of  a  common  carrier's  agent  in  giving  a  bill  of  lading  for  goods  which 
he  knew  had  not  been  delivered  to  the  carrier,  does  not  bind  the 
carrier,  even  as  to  an  innocent  transferee  or  pledgee  for  value, 
even  under  a  certain  statute  making  bills  of  lading  negotiable  by 
indorsement  for  certain  purposes. 

Shipowner  May  Prove  Deficiency  of  Goods — Mistake^ — And  in 
American  Sugar-Refining  Co.  v.  Maddock,  36  C.  C.  A.  42,  93  Fed. 
Rep.  980,  it  is  held  that  the  rule  that  the  master  of  a  vessel  has  no 
authority  by  virtue  of  his  position,  either  actual  or  apparent,  to  sign 
a  bill  of  lading  for  cargo  not  actually  received  on  board,  applies 
when  there  is  only  a  deficiency  in  part  through  mistake,  and  the 
shipowner  cannot  be  held  liable  even  by  an  innocent  indorsee  of  the 
bill  of  lading  for  value,  for  such  shortage,  if  the  quantity  actually 
received  is  delivered. 
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Person  Acting  as  Freight  Agent  and  Member  of  Firm — Bills  of 
Lading  Transferred  by  Firm  as  Collateral — Negligence  of  Carrier. — 

But  in  Walters  v.  Western  &  A.  R.  Co.  (C.  C),  56  Fed.  Rep.  369, 
it  appeared  that  a  firm  of  merchants  in  A.,  were  also  engaged  in 
the  milling  business  in  M.,  on  the  line  of  defendant's  railway;  that 
for  their  convenience  defendant  established  a  station  at  M.  and 
appointed  a  member  of  the  firm  its  agent  there.  It  was  shown  that 
the  business  of  the  station  was  practically  transacted  in  the  firm's 
office  at  A.,  and  freight  charges  were  settled  from  time  to  time  with 
defendant's  officials.  Goods  shipped  by  the  firm  at  A.,  consigned  to 
themselves  at  M.,  were  delivered  without  presentation  of  the  bill 
of  lading,  and  it  appeared  doubtful  whether  in  the  case  of  such 
shipments,  there  was  any  actual  delivery  of  any  bill  of  lading  from 
hand  to  hand.  Some  of  these  bills  of  lading,  after  the  goods  were 
delivered  to  the  consignees,  were  transferred  by  the  firm,  as  collateral, 
to  persons  who  had  no  knowledge  of  any  irregularity.  It  was  held 
that  defendant  was  liable  on  these  bills  of  lading  in  the  hands  of 
innocent  purchasers,  since  it  was  by  reason  of  its  own  negligence  that 
they  came  into  their  hands. 

Receipt  Clause  "Subject  to  Correction**— Weighed  by  Weighmaster 
of  Board  of  Trade  and  Cars  Sealed — Carrier  Liable  for  Shortage. — 
And  in  Tibbits  v.  Rock  Island,  etc.,  Ry.  Co.,  49  111.  App.  567,  it 
appeared  that  the  shipper  delivered  to  defendant  railroad  a  quantity 
of  corn  for  shipment.  It  was  weighed  by  the  weighmaster  of  the 
Board  of  Trade,  properly  sealed,  and  shipped  to  its  destination. 
The  shipper  procured  from  defendant  a  blank  bill  of  lading  which 
he  •filled  up  by  inserting  the  weight  as  given  by  the  weighmaster, 
and  defendant's  agent  signed  it.  The  shipper  then  forwarded  the 
bill  of  lading  to  plaintiff  at  the  point  of  destination  and  drew  upon 
them  for  the  price  of  the  corn,  according  to  the  weight  as  so  stated, 
but  upon  opening  the  car  a  shortage  of  14,336  pounds  was  found  in 
the  corn  and  for  this  they  brought  suit  against  the  railroad  company. 
The  bill  of  lading  contained  a  column  at  the  top  of  which  was  the 
word  **Weight,"  under  which  were  the  words  **subject  to  correction." 
In  this  column  the  weight  of  the  corn  was  set  down.  The  bill  also 
contained  the  words  "contents  and  value  unknown."  It  was  held  that 
plaintiff,  the  consignee,  had  a  right  to  recover  on  account  of  the 
shortage  against  the  carrier. 

5.   Same — Same — Minority  Doctrine. 

But  in  a  few  of  the  United  States  it  is  held  by  the  highest  courts 
that  the  carrier  is  estopped  to  deny,  as  against  an  innocent  holder 
of  a  bill  of  lading  for  value,  that  the  goods  acknowledged  to  have 
been  received  by  the  bill  of  lading  were  in  fact  received. 

Alabama. — Jasper  Trust  Co.  v.  Kansas  City,  etc.,  R.  Co.,  99  Ala.  416, 
12  So.  44;  Peck  v.  Dinsmore,  4  Ala.  212. 

Connecticut — Relyea  v.  New  Haven  Rolling  Mill  Co.,  42  Conn.  579. 

Kansas. — St.  Louis,  etc.,  Ry.  Co.  v.  Adams,  4  Kan.  App.  305,  45 
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Pac.  920;  Wichita  Savings  Bank  v.  Atchison,  etc.,  R.  Co.,  20  Kan.  519» 
20  Am.  Ry.  Rep.  299. 

Nebraska.— Sioux  City,  etc.,  Co.  v.  First  Nat.  Bank,  lo  Neb.  S56» 
7  N.  W.  311. 

New  York, — Armour  v.  Michigan  Cent.  R.  Co.,  65  N.  Y.  Ill,  23 
Am.  Rep.  603;  Bank  of  Batavia  r.  New  York,  etc.,  R.  Co.,  106  N.  Y. 
195,  12  N.  E.  433;  Byrne  v.  Weeks,  4  Abb.  Dec.  (N.  Y.  App.)  657, 
7  Bosw.  (N.  Y.  SupV  Ct.)  372;  Dtckerson  v.  Seelye,  12  Barb.  (N.  Y.) 
99;  Farmers  &  Mechanics*  Bank  v.  Erie  R.  Co.,  72  N.  Y.  188;  Van 
Santeen  v.  Standard  Oil  Co.,  17  Hun.  (N.  Y.  Sups.  Ct.)  140  (affirmed 
in  81  N.  Y.  171). 

Pennsylvania. — Brooke  v.  New  York,  etc.,  R.  Co.,  108  Pa,  St.  529, 
1  Atl.  206, 

In  Bank  of  Batavia  v.  New  York,  etc.,  R.  Co.,  106  N.  Y.  195, 
12  N.  E-  433,  it  is  held  that  a  railroad  company  is  liable  upon  a  bill  of 
lading  issued  in  its  name  by  an  agent  having  authority  to  issue  bills 
on  receipt  of  property  for  transportation  to  one  who,  upon  transfer 
by  the  shipper,  upon  the  faith  of  the  bill,  has,  in  good  faith,  dis- 
counted a  draft  drawn  upon  the  consignee,  although  no  goods  were 
delivered  to  the  railroad  or  its  agent. 

Bill  of  Lading  Compared  to  Bill  of  Exchange. — In  McNeil  xk  Hill» 
Woolw.  (Cir.  Ct.  Rep.  Neb.)  96,  it  is  said  in  the  opinion:  **As  civiliza- 
tion has  advanced,  and  commerce  extended,  new  and  artificial  modes 
of  doing  business  have  superseded  the  exchanges  by  barter,  and  other- 
wise, which  prevail  while  society  is  in  its  earlier  and  simpler  stages. 
The  invention  of  the  bill  of  exchange  is  a  familiar  illustration  of  this 
fact.  A  mere  modern,  but  still  not  recent  invention,  of  like  character, 
for  the  transfer,  without  the  somewhat  and  often  impossible  opera- 
tions of  actual  delivery  of  articles  of  personal  property,  is  the  indorse- 
ment, or  assignment,  of  bills  of  lading  and  warehouse  receipts. 
Instruments  of  this  kind  are  sui  generis.  From  long  use  and  trade, 
they  have  come  to  have  among  commercial  men  a  well-understood 
meaning,  and  the  indorsement  or  assignment  of  them  as  absolutely 
transfers  the  general  property  of  the  goods  and  chattels  therein 
named,  as  would  a  bill  of  sale,  *  *  *.  If  the  warehouseman  gives 
to  the  party  who  holds  such  receipt  a  false  credit,  he  will  not  be 
suffered  to  contradict  his  statement  which  he  has  made  in  the  receipt, 
so  as  to  injure  a  party  who  has  been  misled  by  it." 

Bill  Issued  by  Railroad  Shipping  Clerk. — In  Brooke  v.  New  York, 
etc.,  R.  Co.,  108  Pa.  St.  529,  1  Atl.  205,  it  appeared  that  a  shipping 
clerk  at  one  of  defendant's  railroad  stations  issued  a  bill  of  lading 
in  the  name  of  the  railroad  for  certain  goods  that  it  had  never 
received;  and  that  the  bill  of  lading  came  into  the  possession  of 
an  innocent  third  person,  who  made  advances  of  money  upon  it 
In  an  action  against  the  railroad  to  recover  such  advances  by  such 
third  person,  it  was  held  that  the  railroad  was  estopped  by  the  act 
of  its  agent  from  denying  the  receipt  of  the  goods,  although  such 
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clerk  had  no  authority  to  give  bills  of  lading  without  receiving  the 
goods,  and  the  railroad  had  never  done  anything  to  lead  anyone  to 
suppose  that  he  had  such  authority. 

Bins  of  Lading  Issued  by  Local  Freight  Agent — Conspiracy  between 
Agent  and  Alleged  Shipper. — In  Bank  of  Batavia  v.  New  York,  etc., 
R.  Co.,  106  N.  Y.  195,  12  N,  E.  433,  it  appeared  that  one  of  defendant's 
local  freight  agents,  having  authority  to  give  bills  of  lading,  specifying 
the  terms  of  shipment,  but  having  no  right  to  issue  such  a  bill 
except  upon  actual  receipt  of  the  property  for  transportation,  issued 
bills  of  lading  purporting  to  be  for  sixty-five  barrels  of  beans  to 
W.,  describing  them  as  received  to  be  forwarded  to  C.,  as  consignee, 
but  adding,  with  references  to  the  packages  ''contents  unknown." 
W.  drew  a  draft  on  the  consignee  which  plaintiff  discounted  on  the 
faith  of  and  on  transfer  of  the  bills  of  lading.  No  barrels  of  beans 
were  in  fact  shipped  by  W.  or  delivered  t6  defendant,  but  the  bills 
were  issued  in  pursuance  of  a  conspiracy  between  the  agent  and  W. 
to  defraud.  Payment  of  the  draft  was  refused  by  the  railroad.  It 
was  held  that  the  latter  was  liable,  and  that  the  recital  in  the  bills 
that  the  contents  of  the  packages  were  unknown  was  no  defense. 

Bills  Issued  upon  Forged  Warehouse  Receipt* — In  Armour  v* 
Michigan  Cent.  R.  Co.,  65  N.  Y.  Ill,  22  Am.  Rep.  603,  it  appeared  that 
defendant's  agent,  having  authority  to^  issue  bills  of  lading,  upon 
delivery  to  him  by  M.  of  a  forged  warehouse  receipt,  issued  to  M. 
two  bills  of  lading,  each  stating  the  receipt  of  a  quantity  of  lard 
consigned  to  plaintiffs  at  New  York,  and  to  be  transported  and 
delivered  to  them.  Such  agent  was  informed  by  M.  at  the  time 
of  the  delivery  of  the  bills  of  lading,  that  he  intended  to  use  them 
at  a  bank.  M:  drew  sight  drafts  on  plaintiffs,  to  which  he  attached 
the  bills  of  lading,  these  were  delivered  to  a  bank  and  forwarded 
to  New  York,  and  the  drafts  were  paid  by  plaintiffs,  upon  the  faith 
and  credit  of  the  bills  of  lading.  It  was  held  that  defendant  carrier 
was  bound  by  the  acts  of  its  agents  within  his  apparent  authority 
and  was  estopped  from  denying  the  receipt  of  the  lard. 

Number  of  Packages  Delivered  for  Carriage. — The  recitals  in  a  bill 
of  lading,  issued  by  a  carrier  on  the  actual  receipt  of  goods,  that  a 
specified  number  of  packages  were  delivered  for  carriage  are  con- 
clusive on  the  carrier,  as  between  it  and  the  consignee  or  transferee 
of  the  bill  of  lading,  who  has  incurred  loss  or  liability  in  reliance 
on  the  correctness  of  such  recitals.  Thomas  v,  Atlantic  Coast  Line 
R.  Co.  (S.  Car.),  32  R.  R.  R.  250,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  250, 
64  S.  E.  220. 

Bin  of  Lading  Issued  on  Promise  of  Shipper  to  Comi^ete  Consign- 
ment— Fraud. — In  St.  Louis,  etc.,  Ry.  Co.  v.  Adams,  4  Kan.  App.  305, 
45  Pac.  920,  the  petition  alleged  that  defendant  railroad  was  a  carrier 
of  goods  and  owned  a  railway  in  M.  county,  Kansas,  passing  through 
the  city  of  C;  that  on  a  certain  day  it  received  of  G.  &  W.,  at  its 
station  at  C,  in   M.  county,  one  car  of  poultry,  20,000  pounds,  of 
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the  value  of  $1,000,  consigned  to  A.  B.  &  Co.  N.  O.;  and  that  the 
duly  authorized  agent  of  said  railroad  company  issued  a  bill  of  lading 
therefor;  that  G.  &  W.  took  said  bill  of  lading  to  a  bank  at  C.  and 
drew  a  draft  for  $500  on  the  consignees,  and  attached  said  bill  of 
lading  thereto;  that  said  draft,  with  the  bill  of  lading  attached,  in 
due  course  of  business  was  presented  to  the  consignees  at  their 
place  of  business  in  N.  O.,  who  on  the  faith  of  the  bill  of  lading 
advanced  the  money  and  paid  said  draft;  and  that  the  railway  cotn- 
pany  neglected  to  ship  said  car  of  poultry  to  the  consignees  at  N.  O. 
The  answer  of  the  railway  did  not  deny  issuing  the  bill  of  lading, 
but  alleged  that  its  agent  at  its  station  at  C.  did  not  have  authority 
to  issue  bills  of  lading  except  for  property  actually  received;  and 
that  G.  &  W.  did  not  deliver  all  of  the  poultry  named  in  the  bill 
of  lading,  but  agreed  to  complete  the  load  at  the  stations  along  the 
line  of  said  railway;  that  they  only  placed  five  crates  of  poultry  in 
the  car  at  C,  and  were  to.  complete  the  20,000  pounds  at  its  stations 
at  A.,  O.,  H.,  and  G.;  that  when  the  car  containing  part  of  the 
poultry  arrived  at  the  station  of  A.,  G.  &  W.  did  not  furnish  the 
poultry  to  complete  the  load,  and  the  car  was  stopped  there,  and 
the  said  G.  &  W.  absconded,  and  the  poultry  then  in  the  car  had 
to  be  sold  to  prevent  great  loss;  and  that  said  poultry  was  sold  at 
A.,  for  all  it  was  worth  in  its  then  condition;  and  it  offers  to  pay 
to  the  consignees  the  amount  for  which  the  poultry  was  sold,  or 
confers  judgment  for  the  same  with  all  costs  of  suit.  It  was  held 
that  plaintiffs  below  were  entitled  to  judgment  on  the  pleadings. 

Two  Bills  of  Lading  Issued  for  Same  Consignment — ^Fraud — Both 
Bills  Transferred  for  Value. — In  Wichita  Savings  Bank  v,  Atchison, 
etc.,  R.  Co.,  20  Kan.  519,  20  Am.  Ry.  Rep.  299,  it  appeared  that  the 
agent  of  a  railroad  company,  who  had  authority  to  receive  grain  for 
shipment  over  its  road,  and  issue  in  the  name  of  the  corporation  a 
single  bill  of  lading  for  each  consignment  received,  received  23,000 
pounds  of  wheat  as  a  single  consignment  for  transportation  to  St 
Louis,  Mo.,  and,  at  the  instance  of  the  shipper,  issued  in  the  name 
of  the  railroad  two  original  bills  of  lading  of  the  same  terms,  tenor, 
and  effect,  for  such  single  consignment,  and  the  shipper  negotiated 
one  of  such  bills  to  W.,  and  immediately  thereafter  negotiated  and 
transfered  by  indorsement  in  writing  the  other  of  said  bills  to  a 
bank,  and  the  bank,  knowing  the  custom  of  the  railroad  to  issue 
only  one  bill  of  lading  for  each  shipment,  and  relying  wholly  on 
the  bill  for  its  security,  accepted  the  same,  advanced  money  thereon 
in  good  faith,  and  in  the  regular  course  of  its  business,  and  having 
no  knowledge  of  the  issuance  of  the  two  bills  of  lading;  and  W.. 
as  the  holder  of  the  bill  assigned  to  him,  received  all  of  the  wheat 
so  consigned  and  forwarded  to  St.  Louis.  It  was  held  that  the 
shipper  being  insolvent,  and  having  absconded,  the  railroad  was 
estopped  by  its  statement  and  promise  in  the  bill  of  lading  to  deny 
that  he  had  received  the  grain  mentioned  therein,  and  was  liable  to 
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the  indorsee  and  assignee  for  its  advances  made  by  the  bank  in  good 
faith  on  the  bill  of  lading. 

Consignee  Deceived  by  Receipt  Clause — ^Master  of  Vessel  Charge- 
able  with  Notice. — As  between  the  shipper  and  the  ship  owner  the 
receipt  in  a  bill  of  lading  is  open  to  explanation,  but  it  is  otherwise 
where  the  consignee  is  deceived  by  it,  and  the  master  of  the  vessel 
knew,  or  had  the  means  of  knowing,  that  its  statements  were  incor- 
rect.   So  held  in  Relyea  v.  New  Haven  Rolling  Mill,  42  Conn.  579. 

Where  Title  to  Property  Is  Not  Made  Through  Bill  of  Lading.--^ 
But  the  principle  that  a  bona  fide  endorsee  of  a  bill  of  lading, 
advancing  his  money  on  it,  may  rely  on  the  quantity  acknowledged 
therein,  and  may  compel  the  carrier  to  account  for  that  quantity, 
whether  it  was  all  put  on  board  the  vessel  or  not,  does  not  apply 
to  a  case  where  the  owner  of  the  property  did  not  purchase  it  while 
it  was  in  the  hands  of  the  carrier,  and  did  not  make  title  to  it  through 
the  bill  of  lading,  but  his  purchase  was  made  prior  to  the  shipment, 
and  the  goods  were  shipped  by  his  agent  for  him.  So  held  in  Meyer 
V.  Peck,  28  N.  Y.  590,  33  Barb.  532. 

Barrels  Purporting  to  Contain  Eggs  Filled  with  Sawdust — Construc- 
tion of  Bill  of  Lading. — And  in  Miller  v,  Hannibal,  etc.,  R.  Co.,  12 
Am.  &  Eng.  R.  Cas.  30,  90  N.  Y.  430,  43  Am.  Rep.  179,  it  appeared 
that  defendant  received  from  a  person  representing  himself  to  be  a 
member  of  the  firm  of  E.  W.  P.  &  Co.,  thirty  barrels  for  transporta- 
tion over  its  road,  delivered  to  him  a  bill  of  lading  certifying  that 
it  had  received  of  said  firm,  ^'consigned  to  their  orders,  the  following 
described  packages  in  apparent  good  order  contents  and  value 
unknown."  This  part  was  printed,  following  it  and  before  the 
sifipnature  of  defendant's  agent  was  written  "articles,  30  bbls.  eggs." 
The  person  receiving  the  bill  indorsed  in  it  in  blank  in  the  name 
of  E.  W.  P.  &  Co.  and  annexed  it  to  a  draft  drawn  upon  plaintiff, 
who  upon  faith  thereof,  accepted  and  paid  the  draft.  The  barrels 
were  filled  with  sawdust  and  contained  no  eggs.  It  was  held  that 
the  discription  of  the  articles  was  not  a  representation  that  the 
barrels  contained  eggs,  but,  taking  the  whole  bill  together,  it  imported 
that  defendant  had  received  thirty  packages  described  as  containing 
or  purporting  to  contain  eggs,  but  the  actual  contents  of  which  was 
unknown  to  the  defendant. 

6.   Goods  Subsequently  Delivered. 

But  the  fact  that  the  bill  was  issued  before  the  goods  were  received 
by  the  carrier  will  not  prevent  it  from  taking  effect  upon  their 
subsequent  delivery  for  transportation. 

United  States.— Halliday  v.  Hamilton,  il  Wall.  (U.  S.)  560,  565, 
20  L.  Ed.  214;  The  Idaho,  93  U.  S.  575,  23  L.  Ed.  978;  Robinson  v, 
Memphis,  etc.,  R.  Co.  (C.  C),  16  Fed.  Rep.  57,  9  Fed.  Rep.  129. 

Indiana* — Union  R.,  etc.,  Co.  v.  Yeager,  34  Ind.  1. 

Maine. — Witzler  v,  Collins,  70  Me.  290. 
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MasMchnaetts* — Rowley  v.  Bigelow,  12  Pick.  (Mass.)  307. 

Bill  of  lading  covers  goods  subsequently  delivered  to  and  received 
by  carrier  to  fill  it.    The  Idaho,  93  U.  S.  575,  23  L.  Ed.  978. 

In  Rowley  v,  Bigelow,  12  Pick.  (Mass.)  307,  it  is  held  that  if  a 
bill  of  lading  is  signed  before  the  goods  are  shipped  or  even  par- 
chased,  and  afterwards,  at  any  time  before  the  vessel  sails  on  the 
voyage  described,  goods  are  put  on  board  as  and  for  the  goods 
embraced  in  the  bill  of  lading,  as  against  the  shipper  and  master, 
the  bill  of  lading  will  operate  on  such  goods  by  way  of  relation  and 
estoppel,  and  the  consignee,  who  receives  it  and  accepts  drafts  on 
the  faith  of  the  consignment,  has  as  valid  and  effectual  a  title  to  the 
goods  as  could  be  obtained  by  an  actual  delivery  of  the  goods 
themselves.  A.  R.  Y. 
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Chamberlain  v.  Southern  Ry.  Co. 

(Supreme  Court  of  Alabama,  Jan.  18,  1909.     On  Rehearing,  Feb.  16, 

1909.) 

[48    So.    Rep.   703.] 

Master  and  Servant — Injuries  to  Servant — Master's  Duty.* — A  mas- 
ter is  bound  at  common  law  to  furnish  proper  machinery  and  materials 
for  the  work,  to  employ  only  competent  servants,  and  to  make  proper 
rules  and  establish  proper  methods  of  work,  which. duties  are  nondele-- 
gable. 

Master  and  Servant — Injury  to  Servant — Railroads — Loading  Cars.! 
— A  railroad  company  is  bound  to  use  reasonable  care  to  see  that  its 
cars  are  properly  loaded,  so  as  not  to  cause  injury  to  its  servants. 

Master  and  Servant — Injuries  to  Servant — Negligence — Burden  of 
Proof.^ — In  an  action  against  a  master  for  injuries  to  his  servant,  the 
burden  is  on  plaintiff  to  establPsh  defendant's  negligence. 

Master  and  Servant — Negligence — Res  Ipsa-Loquitur.j: — Plaintiffs 
intestate,  a  laborer  in  the  service  of  defendant  railroad  company,  was 
directed  by  his  superior  to  assist  in  unloading  a  box  car  loaded  with 
cotton  bales.  While  opening  the  sliding  door  of  the  car  as  instructed, 
and  before  he  could  get  away  a  large  cotton  bale  fell  out  of  the  car 
and  crushed  him,  so  that  he  died.  The  car  was  loaded  two  bales  deep, 
one  bale  on  the  end  of  the  other,  an<f  the  bales  opposite  the  doors 
were  not  pinned  or  tied  together,  or  boarded  in.  Held,  that  the  cir- 
cumstances surrounding  the  accident  were  sufficient  to  establish  a 
prima  facie  case  of  defendant's  negligence  under  the  doctrine  of  "res^ 
ipsa  loquitur." 

^Tqt  the  authorities  in  this  series  on  the  question  what  are,  and  are 
not,  the  duties  which  a  railroad  cannot  delegate  so  as  to  escape  lia- 
bility as  an  employer,  see  second  foot-note  of  Graham  v.  Detroit,  etc., 
Ry.  Co.  (Mich.),  29  R.  R.  R.  116,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  116; 
second  foot-note  of  Pagan  v.  Southern  Ry.  Co.  (S.  Car.),  28  R.  R.  R. 
254,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  254;  first  foot-note  of  Chicago,  etc., 
Ry.  Co.  V.  Barker  (Ind.),  28  R.  R.  R.  228,  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
229. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  railroad  company,  as  an  employer,  see  last  para- 
graph of  fifth  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Harmon  (Ark.), 
29  R.  R.  R.  104,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  104;  second  foot-note  of 
St.  Louis,  etc.,  Ry.  Co.  v.  Inman  (Ark.),  26  R.  R.  R.  433,  49  Am.  &  Eng. 
R.  Cas.,  N.  S.,  433;  McEwen  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  26 
R.  R.  R.  429,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  429. 

JFor  the  authorities  in  this  series  on  the  subject  of  plaintiff's  bur- 
den of  proof  in  an  action  against  a  master  for  the  death  of  or  injury 
to  his  servant,  see  foot-note  of  Cincinnati,  etc.,  Ry.  Co.  v.  Johnica's 
Adm'r  (Ky.),  31  R.  R.  R.  237,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  237;  first 
head-note  of  Jenkins  v.  St.  Paul  City  Ry.  Co.  (Minn.),  31  R.  R.  R. 
256,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  256;  first  head-note  of  Galloway  r. 
Chicago,  etc.,  Ry.  Co.  (111.),  30  R.  R.  R.  781,  53  Am.  &  Eng.  R.  Cas., 
N.  S.,  781;  first  head-note  of  Chicago,  etc.,  Ry.  Co.  v.  Murray  (Ark.), 
29  R.  R.  R.  791,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  791. 
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Master  and  Servant — Death  of  Servant — Railroads — Negligence  of 
President  or  Directors. — If  an  action  against  a  railroad  company  is  in 
case,  and  not  in  trespass,  for  the  death  of  a  servant  by  the  alleged  neg- 
ligent loading  of  a  car  of  cotton,  plaintiff  was  not  bound  to  show  that 
defendant's  president  or  board  of  directors  actually  participated  in  the 
damnifying  act. 

Dowdell,  C.  J.,  and  Simpson  and  Sayre,  JJ.,  dissenting. 

Appeal  from  Law  and  Equity  Court,  Mobile  County ;  SaiFold 
Berney,  Judge. 

Action  by  Bart  B.  Chamberlain,  administrator,  against  the 
Southern  Railway  Company,  for  the  death  of  his  intestate.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed  and  re- 
manded. 

The  complaint  contains  several  counts,  all  of  which  were  elimi- 
nated by  demurrer,  except  the  second  count,  which,  at  last 
amended,  is  as  follows :  "Plaintiff  claims  of  defendant  $5,000 
damages,  for  that  on  the  13th  day  of  October,  1906,  the  defendant 
was  then  and  there  a  public  common  carrier,  and  operating  a  rail- 
road in  the  city  of  Mobile,  which  ran  to  other  points  without  the 
city  of  Mobile,  and  plaintiff's  intestate,  Major  Brown,  was  then 
and  there  a  laborer  in  the  service  of  defendant's  company ;  ^hat 
while  said  Major  Brown  was  in  the  employment  of  defendant, 
and  as  a  part  of  the  duties  thereof,  he  was  put  to  work  to  unload- 
ing a  certain  box  car  for  the  defendant  in  the  city  of  Mobile, 
loaded  with  bales  of  cotton,  and  pursuant  to  said  work  he  was 
instructed  to  open  a  sliding  side  door  of  said  box  car,  and  while 
in  the  act  of  so  opening  the  same,  and  before  he  could  get  away 
from  the  place  where  the  said  act  of  opening  occurred,  a  bale 
of  cotton  of  large  weight,  to  wit,  approximately  500  pounds,  fell 
out  of  said  car  upon  him,  and  mashed  and  crushed  him  so  that 
his  death  was  caused  thereby;  that  it  was  the  duty  of  the  de- 
fendant company  to  exercise  reasonable  care  to  so  load  or  cause 
to  be  loaded  the  bales  of  cotton  in  said  box  car  that,  when  the 
door  was  open,  said  cotton  would  not  fall  out  of  said  car  and  in- 
jure any  employee  opening  said  door,  but  defendant  negligently 
violated  said  duty,  and  as  a  proximate  result  thereof  the  said 
Major  Brown  was  crushed  by  said  falling  cotton  bale  and  killed." 

It  was  admitted  that  plaintiff's  decedent  was  killed  by  a  fall- 
ing cotton  bale  while  engaged  in  the  service  of  defendant.  The 
evidence  for  the  plaintiff  further  tended  to  show  the  nature  of 
the  injuries  received  from  which  the  death  resulted.  The  evi- 
dence further  tended  to  show  that,  when  Brown  was  killed,  he 
and  John  Friend  were  opening  a  car;  that  the  instruction  for 
opening  the  car  came  from  Mr.  Thomas,  who  was  in  the  employ- 
ment of  the  defendant  company,  and  was  boss  over  the  men,  and 
that  the  order  from  him  was  to  open  the  car — to  shove  open  the 
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door;  that  when  the  door  was  shoved  open  Friend  stepped  back 
a  little,  but  that  Brown  was  right  in  front  of  the  door,  and  as  he 
stepped  on  the  platform  the  bale  came  right  over  and  caught  him, 
crushing  him.  Brown  had  just  started  to  work  for  the  defend- 
ant that  morning,  while  Friend  had  been  working  for  about  a 
year.  The  car  was  loaded  with  cotton,  two  bales  deep,  one  bale 
setting  on  the  end  on  top  of  another.  The  bale  did  not  fall  as 
soon  as  the  door  was  held  open,  but  fell  as  Brown  turned  around 
to  step  on  the  platform.  This  all  happened  in  the  city  of  Mobile 
on  the  premises  of  the  defendant.  It  was  further  shown  that 
there  was  a  spring  in  the  middle  of  the  doors  which  released 
the  doors  of  the  car,  and  as  the  door  passed  open  the  bale  tilted 
and  fell  out.  It  was  further  shown  that  nobody  pulled  the  bale 
of  cotton  to  give  it  a  start ;  that  the  bales  of  cotton  were  not  pinned 
or  tied  together,  or  fixed  in  any  way ;  and  that  there  were  no  boards 
nailed  across  the  door  to  prevent  them  from  falling  out,  nor  was 
there  any  other  precaution  taken  to  prevent  the  same.  On  motion 
of  the  defendant  the  court  excluded  all  the  evidence  offered  by  the 
plaintiff  on  the  ground  that  it  failed  to  make  out  a  case  under  the 
second  count. 

R.  W.  Stouts  and  Roach  &  Chamberlain,  for  appellant. 
Bestcr,  Bestor  &  Young,  for  appellee. 

Anderson,  J.  Under  the  common  law  the  master  is  respon- 
sible for  his  own  negligence  and  want  of  care,  and  this  may  ap- 
pear from  his  failure  to  furnish  proper  machinery  and  materials 
for  the  work,  or  from  the  employment  of  incompetent  servants, 
or  from  a  failure  to  make  proper  rules  or  establish  a  proper 
method  for  the  conduct  of  his  business.  As  to  such  acts  the  agent 
occupies  the  master's  place,  and  the  latter  is  deemed  present  and 
liable  for  the  manner  in  which  they  are  performed.  Ford  v.  Lake 
Shore  R.  R.,  124  N.  Y.  493,  26  N.  E.  1101,  12  L.  R.  A.  454. 
"It  is  the  duty  of  a  railroad  company  to  use  reasonable  care  to 
see  that  its  cars  are  properly  loaded,  so  as  not  to  cause  injury 
to  its  servants."  26  Cyc.  1124;  Austin  v.  Fitchburg  R.  R.,  172 
Mass.  484,  52  ISf.  E.  527 ;  George  v.  Clark,  85  Fed.  608,  29  C.  C. 
A.  374;  McCray  v,  G.,  H.  &  L.  R  R,  89  Tex.  168,  34  S.  W.  95. 

The  gravamen  of  the  second  count  of  the  complaint  is  the  neg- 
ligent failure  of  the  defendant  to  load  or  cause  to  be  loaded  the 
car  in  question.  There  was  no  direct  proof  that  the  defendant 
caused  the  car  to  be  loaded,  but  the  evidence  afforded  an  inference 
from  which  the  jury  could  find  a  responsibility  for  the  loading. 
Nor  was  there  any  proof  of  negligence,  apart  from  what  might 
be  reasonably  presumed  by  the  jury  from  the  circumstances  con- 
nected with  and  surrounding  the  injury;  and  this  case,  therefore, 
presents  for  consideration  the  maxim:  ''Res  ipsa  loquitur''  The 
affair  speaks  for  itself.    The  burden  of  proof  rests  on  the  plain- 

34  R  R  R— 42 
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tiff  upon  the  issue  of  negligence;  and  it  is  a  general  rule  that, 
when  a  servant  sues  his  master  or  employer  for  damages  arising 
from  injuries  caused  by  the  negligence  of  the  latter,  the  plain- 
tiff must  prove  the  negligence  of  the  defendant,  and  the  proof 
of  the  accident  and  injury  alone  will  not  be  sufficient  to  establish 
negligence.  However,  it  is  well  settled  that  the  circumstances 
attending  the  injury  may  be  sufficient  to  establish  negligence, 
without  any  direct  proof  thereof.  Western  Steel  Co.  %k  Cunning- 
ham 48  South.  109;  Tenn.  Co.  v.  Hayes,  97  Ala.  201,  12  South. 
98;  McCray's  Case,  stipra.  We  think  the  circumstances  shown, 
in  connection  with  the  injury  and  accident,  in  the  case  at  bar, 
were  such  as  to  authorize  the  jury  to  draw  an  inference  of  negli- 
gence on  the  part  of  the  defendant  in  and  about  loading  the  car. 
The  car  was  in  the  possession  of  the  defendant,  and  was  being 
unloaded  on  its  track  by  the  direction  of  its  agent.  If  it  had  noth- 
ing to  do  with  the  loading,  or  was  not  otherwise  responsible  for 
same,  or  the  injury  was  proximately  caused  by  the  negligence 
of  the  plaintiff's  fellow  servant,  rather  than  from  an  imperfect 
system  or  custom  of  the  defendant  as  to  loading  cars,  then  these 
facts  were  peculiarly  within  the  defendant's  power  of  production. 
Austin  V.  Fitchburg,  supra. 

The  trial  court  erred  in  excluding  the  plaintiff's  evidence,  upon 
the  assumption  that  he  did  not  make  out  a  case  for  the  jur>^  It 
is  intimated  in  brief  of  counsel  that  the  trial  court  proceeded  upon 
the  theory  that  the  president  or  board  of  directors  were  not  shown 
to  have  actually  participated  in  the  damnifying  act,  as  required  in 
the  case  of  City  Delivery  Co.  v.  Henry,  139  Ala.  161,  34  South. 
389.  The  second  count,  in  the  case  at  bar,  is  unlike  the  ones  to 
which  the  rule  was  applied  in  the  foregoing  case.  The  counts 
in  said  case  charged  a  direct  corporate  trespass,  while  the  count 
here  is  in  case. 

The  judgment  of  nonsuit  is  set  aside,  and  the  judgment  ren- 
dered against  the  plaintiff  for  cost  is  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Denson,  McClfxlan,  and  Mayfield,  JJ.,  concur. 

On  Rehearing. 

Anderson,  J.  This  application  was  considered  after  Justice 
Haralson^  one  of  the  concurring  justices,  had  vacated  the  bench. 
The  writer,  with  Justices  Denson,  McClellan,  and  Mayfield, 
are  of  the  opinion  that  the  opinion  is  correct,  and  that  the  applica- 
tion should  be  overruled,  which  is  accordingly  done. 

DowDELL,  C.  J.,  and  Simpson  and  Sayre,  JJ.,  are  of  the  opin- 
ion that  the  proof  did  not  make  out  a  prima  facie  case,  and  that 
the  action  of  the  trial  court  in  excluding  same  should  not  be  re- 
versed, and  think  that  the  application  for  rehearing  should  be 
granted,  and  the  case  affirmed. 
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Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Brown. 

(Supreme   Court  of  Kansas,  June  5,  1909.) 
[102   Pac.   Rep.  459.] 

Constitutional  Law — Freedom  of  Speech. — A  statute  which  requires 
an  employer  of  labor,  upon  request  of  a  discharged  employee,  to  fur- 
nish, in  writing,  the  true  .cause  or  reason  for  such  discharge,  is  re- 
pugnant to  the  eleventh  section  of  the  Bill  of  Rights  of  this  state 
and  is  invalid. 

Constitutional  Law — Personal  Liberty. — The  duty  imposed  upon  em- 
ployers by  section  2422,  Gen.  St.  1901,  is  not  a  police  regulation  and 
is  an  interference  with  the  personal  liberty  guaranteed  to  every  citi- 
zen by  the  state  and  federal  Constitutions. 

Conspiracy — ^What  Constitutes. — To  constitute  a  ^'conspiracy"  the 
purpose  to  be  eflfected  by  it  must  be  unlawful,  either  in  respect  to 
its  nature  or  in  respect  of  the  means  to  be  employed  for  its  accom- 
plishment. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County ;  F.  A.  Meckel,  Judge. 

Action  by  A.  W.  Brown  against  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company.  Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

Brown,  plaintiff  below,  was  in  the  employ  of  defendant  rail- 
was  company  as  a  brakeman.  It  seems  that  on  his  run  the  com- 
pany had  a  detective,  garbed  as  a  tramp,  who  rode  on  the  train 
upon  which  Brown  was  employed  from  Florence  to  Newton.  This 
detective  reported  to  the  train  master  of  the  company  that  Brown 
had  received  from  him  40  cents  as  fare  for  riding  between  those 
stations  and  had  appropriated  the  same  to  his  own  use.  Brown 
was  called  before  the  train  master  at  Newton  under  whom  he 
was  employed  and  informed  of  the  charge  and  told  that  unless 
he  proved  his  innocence  he  would  be  discharged.  Brown  asserted 
his  innocence  and  offered  to  be  sworn  to  his  statement,  but,  on 
such  investigation  as  the  company  saw  fit  to  make,  he  was  dis- 
charged. Therefore,  in  accordance  with  chapter  144,  p.  322,  Laws 
1897,  which  is  republished  as  sections  2421-2424,  inclusive,  Gen. 
St.  1901,  he  demanded  of  the  company  a  statement  in  writing  of 
the  true  course  or  reason  for  his  discharge.  This  was  given  on  a 
blank  prepared  for  that  purpose,  the  reason  stated  being  "dis- 
charged for  cause,"  and  the  same  was  signed  by  a  superintendent 
of  the  company.  This  statement  or  service  letter  was  delivered 
to  Brown,  who  thereafter  applied  for  employment  in  two  or  three 
railroad  companies  and  upon  request  therefore  presented  his  serv- 
ice letter  and  was  refused  employment.  He  also  made  applica- 
tion to  various  officers  of  the  defendant  company,  including  the 
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general  manager.  Hurley,  to  be  reinstated,  but  this  was  denied. 
He  thereupon  brougfht  this  action  and  recovered  judgment  for 
$300  damages  and  $30  attorney's  fees.  The  company  brings  the 
case  here. 

W.  R.  Smith,  O,  J,  Wood,  and  A.  A,  Scott,  for  plaintiff  in  er- 
ror. 

Buck  &  Spencer  and  Kellogg  &  Kellogg,  for  defendant  in  er- 
ror. 

Smith,  J.  (after  stating  the  facts  as  above).  It  is  not  con- 
tended that  the  judgment  is  excessive,  or  that  it  is  not  supported 
by  sufficient  evidence,  if  the  law  (chapter  144,  p.  322,  Laws  1897; 
section  2422,  Gen.  St.  1901)  is  valid.  The  statute  required  the 
employer,  upon  the  request  of  a  discharged  employee,  to  furnish 
in  writing  the  true  cause  or  reason  for  such  discharge.  The  rail- 
road company  did  not  meet  this  requirement.  Its  "service  letter," 
as  it  is  called,  stated  only  that  Brown  was  discharged  "for  cause." 
This  is  not  a  statement  of  "the  cause"  or  of  any  cause. 

It  is  also  alleged  that  the  service  letter  was  issued  in  further- 
ance of  a  conspiracy  existing  between  the  defendant  and  other 
railroad  companies  to  prevent  employees  of  one  company  from 
getting  employment  in  another  company  without  the  consent  of  the 
former  employer.  This  claim  is  not  supported  by  any  evidence.  "To 
constitute  a  conspiracy  the  purpose  to  be  effected  by  it  must  be 
unlawful,  either  in  respect  of  its  nature  or  in  respect  of  the  means 
to  be  employed  for  its  accomplishment."     People  v.  Willis,  24 
Misc.  Ren.  547,  54  N.  Y.  Sunn.  129,  133;  People  v.  Olson  (Super. 
Buff.)  15  N.  Y.  Supp.  778.  779:  Pavne  v.  Western  &  Atlantic  R. 
Co.,  81  Tenn.  (13  Lea)  507,  521,  49  Am.  Rep.  666;  2  Words  & 
Phrases  Judicially  Defined,  1460.    There  was  nothing  in  the  evi- 
dence to  show  that  there  was  an  unlawful  purpose  contemplated, 
or  that  unlawful  means  were  to  be  used.    All  that  is  shown,  in 
substance,  is  that,  upon  Brown's  application  to  two  other  railroad 
companies,  request  was  made  for  his  service  letter  when  be  in- 
formed the  employment  agent  that  he  had  worked  for  the  defend- 
ant company,  and  that,  upon  the  presentation  of  his  letter,  employ- 
ment was  refused  him.  Probably  he  could  have  secured  employ- 
ment only  upon  the  presentation  of  a  letter  recommending  him 
as  a  desirable  employee,  and  that  a  letter  statine  the  true  cause 
of  his  discharge,  which  appears  to  have  been  sufficient  in  the  mind 
of  the  employment  agent  of  the  defendant  comoany  to  remove 
him  from  the  employment,  would  not  have  availed  him.    If  so, 
he  was  not  damaged  by  the  failure  of  the  defendant  to  state  the 
true  cause  of  his  discharge. 

It  may  be  said  that  if  the  law  is  valid  the  company  need  have 
no  concern  as  to  the  effect  of  its  compliance  with  the  letter  of  the 
law.  This  leads  us  to  the  principal  contention  of  the  company 
that  the  law  is  unconstitutional ;  that  it  is  repugnant  to  the   eleventh 
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section  of  the  Bill  of  Rights  of  the  state  of  Kansas,  which  pro- 
vides that:  "All  persons  may  freely  speak,  write  or  publish  their 
sentiments  on  all  subjects,  being  responsible  for  the  abuse  of 
such  right."  It  is  also  contended  that  the  law  is  repugnant  to 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States,  which  provides :  "No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States ;  nor  shall  any  state  deprive  any  person  of  life, ' 
liberty,  or  property  without  due  process  of  law."  It  has  been 
conceded  in  argument  that,  in  the  absence  of  a  contract  of  employ- 
ment for  a  definite  term,  the  master  may  discharge  the  servant 
for  any  reason  or  for  no  reason,  and  that  the  servant  may  quit 
his  employment  for  any  reason  or  for  no  reason.  Such  action 
on  the  part  of  the  employer  or  the  employee,  where  no  obligation 
is  violated,  is  an  essential  element  of  liberty  in  action.  Can  one, 
then,  be  compelled  to  give  a  reason  of  cause  for  an  action  for 
which  he  may  have  no  specific  reason  or  cause  except  perhaps 
a  mere  whim  or  prejudice?  Again,  is  not  the  freedom  to  remain 
silent,  to  neither  write  nor  publish  anything  on  a  certain  subject 
involved  as  an  element  in  the  guaranteed  right  to  "freely  speak, 
write  or  publish  their  sentiments  on  all  subjects,  being  responsible 
for  the  abuse  of  such  right"?  It  would  seem  that  the  liberty  to 
remain  silent  is  correlative  to  the  freedom  to  speak.  If  one  must 
speak,  he  cannot  be  said  to  freely  speak. 

The  statute  in  question,  like  its  companion  statute  (chapter  120, 
p.  226,  Laws  1897),  was  the  outgrowth  of  the  financial  and  busi- 
ness depression  preceding  that  session  of  the  Legislature.  Em- 
ployers sought  to  recoup  their  loss  of  incomes  by  scaling  the 
wages  of  the  employees,  and  laborers  sought  to  resist  the  decrease 
in  wages  or  to  compel  an  advance  by  uniting  in  labor  organiza- 
tions. The  remarks  of  the  late  Mr.  Justice  Greene  in  holding  the 
provisions  of  chapter  120,  Laws  1897,  unconstitutional  are  equally 
applicable  to  the  provisions  of  the  law  in  question.  An  excerpt 
from  the  opinion  in  Brick  Co.  v.  Perry,  69  Kan.  297,  76  Pac.  848, 
reads:  "Before  approaching  a  discussion  of  the  question,  let  us 
exclude  any  notion  that  the  act  in  question  is  a  police  regulation. 
It  will  be  observed  that  it  does  not  affect  the  public  welfare,  health, 
safety,  or  morals  of  the  community,  or  prevent  the  commission 
of  any  offense  or  other  manifest  evil.  Where  the  object  of  the 
act  cannot  be  traced  to  the  accomplishment  of  some  one  of  these 
purposes,  it  is  not  a  police  regulation.  Besides,  the  Legislature 
has  no  power  to  impair  or  limit  the  reasonable  and  lawful  exer- 
cise of  a  right  guaranteed  by  the  Constitution,  under  the  guise  of 
a  police  regulation.  It  must  also  be  remembered  that  the  right 
which  the  plaintiff  claimed  was  violated  did  not  originate  in  con- 
tract, but  was  purely  statutory.  Therefore  the  determination  of  the 
question  whether  he  has  any  remedy  depends  entirely  upon  the 
validity  of  this  statute."     When  the  relation  of  employer  and 
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employee  has  ceased  by  discharge  or  by  quitting  the  employment, 
if  the  employee  has  been  efficient  and  trustworthy,  the  employer 
may  be  under  a  moral  obligation  to  benefit  the  employee  by  giv- 
ing him  a  statement  to  that  effect.  On  the  other  hand,  if  the  em- 
ployee has  been  itiefficient  or  untrustworthy  it  may  be  the 
employer's  moral  duty  to  furnish  a  prospective  employer,  upon 
request,  or  perhaps  without  request,  a  statement  of  these  facts; 
but  the  former  employer  is  under  no  legal  obligation  so  to  do  ei- 
ther to  his  ex-employee  or  to  the  prospective  employer.  The  pub- 
lic has  no  interest  in  the  matter,  and  in  neither  case  can  such  a 
duty  be  imposed  as  a  police  regulation,  and  the  attempt  by  stat- 
ute to  impose  the  furnishing  of  such  a  statement  is  an  interference 
with  personal  liberty. 

The  mere  matter  of  time  requisite  to  comply  with  the  require- 
ment of  the  statute  is  perhaps  a  matter  of  trifling  consideration, 
yet,  if  the  state  may  compel  tHe  sacrifice  of  a  few  minutes  of  the 
time  of  one  person  for  another,  may  it  not  compel  the  sacrifice  of 
a  few  days  of  time?  Where  and  upon  what  principle  shall  the 
limit  be  placed?  Again,  if  the  employer  can  be  compelled  to  state 
the  true  cause  of  discharge,  it  implies  that  he  should  state  the 
facts  as  he  understands  them,  and  the  facts  may  be  in  dispute  and 
may  be  regarded  by  the  employee  as  libelous.  Litigation  may  re- 
sult therefrom  which  might  be  a  great  burden  to  the  employer, 
although  successfully  defended.  We  think  the  state  can  impose 
no  such  possible  burden.  As  in  many  other  relations  in  life,  the 
employer  may  be  silent  and  be  safe,  or,  at  his  option,  he  may  be 
courteous  and  fulfill  his  moral  obligation,  it  is  a  personal  privilege. 

The  judgment  is  reversed,  with  instructions  to  set  aside  the 
judgment  and  to  enter  judgment  for  the  defendant.  All  the  Jus- 
tices concur. 
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Southern  Ry.  Co.  v.  Arnold. 

(Supreme    Court   of   Alabama,    April   22,   1909.     Rehearing    Denied 

June  30,  1909.) 

[50   So.   Rep.   293.] 

Negligence — Duty  Not  to  Negligently  Injure  Others. — ^A  person 
owes  his  fellow  man  the  general  duty  not  to  negligently  injure  him, 
and  if  one  places  a  car  so  near  a  track  over  which  cars  are  bemg 
rightfully  operated  by  another  as  to  injure  the  other,  or  his  servant^ 
while  in  the  discharge  of  his  duty  to  his  master  in  operating  cars  over 
the  track,  the  person  so  placing  the  car  will  be  liable  for  the  injury 
proximately  caused  by  his  negligence. 

Negligence — Actions — Pleading. — Where  facts  stated  in  a  complaint 
for  negligence  are  sufficient  out  of  which  to  raise  a  duty,  a  very  gen- 
eral averment  of  negligence  is  enough. 

Removal  of  Causes — Separable  Controversies — ^Allegations  of  Plead- 
ings.— Whether  an  action  against  nonresident  and  resident  defendants 
is  separable,  so  as  to  warrant  a  removal  to  the  federal  court,  must 
be  determined  from  the  record  in  the  state  court  when  the  petition 
for  removal  is  filed,  independently  of  the  allegations  in  the  petition 
for  removal  or  in  the  affidavit  of  the  petitioner,  unless  the  petitioner 
both  alleges  and  proves  that  defendants  were  wrongfully  joined  to 
prevent  a  removal  to  the  federal  court,  and  in  determining  the  ques- 
tion the  averments  of  the  complaint  are  to  be  taken  as  confessed. 

Removal  of  Causes — Separable  Controversies — Allegations  in  Plead- 
ings.— Where  a  complaint  in  a  negligence  action  against  a  nonresident 
railroad  company  and  resident  defendants  alleged  that  defendants  neg- 
ligently caused  a  car  that  injured  plaintiff  to  be  or  remain  in  the 
position  where  it  caused  the  injury,  it  could  not  be  said  as  matter  of 
law  on  the  face  of  the  pleading  that  it  was  impossible  for  all  the 
defendants  to  have  participated  in  the  single  act  charged  in  a  man- 
ner to  have  constituted  it  in  law  the  joint  act  of  all,  carrying  with  it 
a  joint  and  several  liability,  so  as  to  warrant  a  removal  of  the  case 
against  the  railroad  to  the  federal  court. 

Fraud — Proof. — Fraud,  when  alleged,  must  be  clearly  and  satisfac- 
torily proved. 

Master  and  Servant — Injury  to  Third  Persons — Actions — ^Joinder  of 
Parties. — In  actions  for  damages  caused  by  the  negligence  of  a  serv- 
ant, it  is  permissible  to  join  the  master  as  a  defendant. 

Pleading — Variance — Failure  of  Proof. — In  actions  of  tort  against 
two  or  more  defendants  jointly,  where  the  proof  fails  as  to  any  one, 
a  verdict  may  be  rendered  against  the  defendants  as  to  whom  the 
proof  is  sufficient,  without  thereby  in  law  constituting  a  variance. 

Railroads — Company  Permitting  Use  of  Track  by  Others — Duty 
Towards  Servant  of  Other.* — Where  a  railroad  company  owning  a 

♦See  last  foot-note  of  Gregory  v.  Georgia  Granite  R.  Co.  (Ga.),  32 
R.  R.  R.  454,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  454. 
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track  gives  another  railroad  company  the  right  to  use  it,  it  owes  the 
duty  to  an  employee  of  the  other  railroad  company  rightfully  using 
the  track  not  to  place  cars  so  near  the  track  as  to  injure  him  while 
on  a  passing  car. 

Railroads — Accidents  to  Trains — Question  for  Jury — Contributory 
Negligence. — In  an  action  for  injuries  to  a  railroad  employee  from 
being  struck  by  a  car  while  on  a  passing  train,  whether  he  was  neg- 
ligent held  under  the  evidence  to  be  for  the  jury. 

Appeal  and  Error — Assignments  of  E^ror — Sufficiency. — An  assign- 
ment citing  the  Supreme  Court  to  rulings  of  the  trial  court  on  objec- 
tions to  ''several  questions  on  cross-examination  of  witness  Wallace* 
*  *  ♦  which  several  questions  begin  on  page  33  and  end  on  page 
36  of  the  transcript,"  is  too  general  to  be  considered. 

Appeal  and  Error — Review — Right  to  Complain. — ^Where  before  the 
conclusion  of  the  trial,  and  while  a  witness  was  still  in  court,  appellee 
offered  to  withdraw  objections  to  questions  asked  the  witness  and 
allow  him  to  answer  the  questions,  but  appellant  declined  the  oflFer, 
it  could  not  on  appeal  complain  of  the  rulings  on  the  objections  to 
the  questions. 

Appeal  from  City  Court  of  Birmingham;  C.  W.  Ferguson, 
Judge. 

Action  by  Alonzo  K.  Arnold  against  the  Southern  Railway 
Company  and  others.  From  a  judgment  for  plaintiff,  against  the 
defendant  named,  the  latter  appeals.    Affirmed. 

Wcatherly  &  Stokely,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  appellee. 

DowDELL,  C.  J.  The  suit  was  brought  against  the  appellant, 
Southern  Railway  Company,  and  two  others,  the  Sloss-Sheffield 
Steel  &  Iron  Company  and  John  McDougal.  A  verdict  was  re- 
turned against  the  former,  the  Southern  Railway  Company,  and 
in  favor  of  the  two  latter.  A  judgment  was  entered  on  this  ver- 
dict, and  from  this  judgment  the  Southern  Railway  Company 
appealed. 

The  action  is  in  tort,  and  the  complaint  contained  but  one  count 
The  damages  claimed  are  for  injuries  which  the  plaintiff  received 
because  of  the  alleged  wrong  of  the  defendants.  After  stating 
the  manner  in  which  the  plaintiff  was  injured,  and  that  it  was  at 
a  time  and  place  when  and  where  the  plaintiff  had  a  right  to  be 
and  was  in  the  discharge  of  his  duty,  it  is  averred  that  the  injury 
was  the  proximate  consequence  of  the  negligence  of  the  defend- 
ants. The  facts  stated  are  sufficiently  definite  and  certain  out  of 
which  to  raise  a  duty  on  the  part  of  the  defendants  not  to  place,  or 
cause  to  be  placed,  the  car  which  injured  plaintiff  so  near  the 
track  over  which  plaintiff  in  the  discharge  of  his  duties  had  to 
pass  as  to  injure  him.  It  may  be  stated  to  be  a  sound  rule  of  law 
that  every  man  owes  his  fellow  man  the  general  duty  not  to  negli- 
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gently  injure  him.  Certainly,  if  one  negligently  places  a  car  so 
near  a  track  over  which  cars  are  being  rightfully  operated  by  an- 
other as  to  injure  such  other  person,  or  his  servant,  while  in  the 
discharge  of  his  duty  to  his  master  in  operating  cars  over  said 
track,  he  should  be  held  responsible  for  the  injury  proximately 
caused  by  his  negligence.  So,  too,  the  averment  as  to  the  negli- 
gence is  sufficient.  It  has  been  repeatedly  ruled  by  this  court  that, 
where  the  facts  stated  are  sufficient  out  of  which  to  raise  a  duty,  a 
very  general  averment  of  negligence  is  enough.  The  complaint 
was  unobjectionable  on  demurrer.  L.  &  N.  R.  R.  Co.  v,  Marbury 
Lumber  Co.,  125  Ala.  237,  28  South.  438,  50  L.  R.  A.  620.  Many 
other  of  our  cases  might  be  cited  to  the  same  effect,  but  it  is  un- 
necessary to  do  so. 

The  appellant  filed  a  petition  for  the  removal  of  the  cause  to 
the  federal  court,  alleging  its  nonresident  citizenship,  and  as 
grounds  of  said  removal  it  is  alleged  in  said  petition,  first,  that 
the  cause  of  action  is  separable;  and,  secondly,  that  the  de- 
fendant McDougal  was  fraudulently  joined  as  a  defendant  for  the 
purpose  of  preventing  a  removal  of  the  case  into  the  federal  court. 
The  first  ground,  that  the  cause  of  action  is  separable,  must  be 
determined  from  the  pleading — the  complaint — and  not  by  the  alle- 
gations in  the  petition.  On  this  question  the  averments  of  the  com- 
plaint are  to  be  taken  as  confessed.  The  complaint  in  terms 
alleges  that  the  defendants,  meaning,  of  course,  all  of  them,  negli- 
gently caused  the  car  that  injured  plaintiff  to  be  or  remain  where 
it  was.  The  "causing  of  the  car  to  be  or  remain"  where  it  was 
describes  a  simple  act,  and  the  complaint  avers  it  as  the  joint  act 
of  all.  Negligence  is  likewise  charged  jointly.  How  the  alleged 
wrong  was  concurred  in  by  all  of  the  defendants  is  of  no  conse- 
quence, if  as  a  fact  it  was  a  joint  act  of  all ;  and  this,  in  substance, 
the  complaint  charges.  It  cannot  be  affirmed  as  matter  of  law  on 
the  face  of  the  pleading  that  it  was  impossible  for  all  of  the  de- 
fendants to  have  participated  in  the  single  act  charged  (the  caus- 
ing of  the  car  to  be  or  remain  on  the  track)  in  a  manner  to  have 
constituted  it  in  law  the  joint  act  of  all,  and  carrying  with  it  a 
joint  and  several  liability.  The  case  of  Alabama  Southern  Ry.  v, 
Thompson,  200  U.  S.  206,  26  Sup.  Ct.  161,  50  L.Ed.  441,  in 
which  the  question  we  here  have  under  consideration  is  fully  dis- 
cussed, seems  to  answer  the  contention  of  the  appellant  on  the 
subject  and  adversely  to  its  contention. 

The  case  of  R.  &  D.  R.  R.  Co.  v.  Greenwood,  99  Ala.  501,  14 
South.  495,  cited  and  relied  on  by  counsel  for  appellant,  presents 
a  different  state  of  facts,  both  on  the  pleadings  and  the  evidence, 
from  the  case  at  bar.  In  that  case  there  was  a  collision  on  the 
crossing  of  the  two  roads  between  trains  operated  by  the  respec- 
tive defendants.  The  complaint  showed  that  the  servants  of  the 
respective  defendants  operating  their  respective  trains  acted  in- 
dependently each  of  the  other,  and  were  guilty  of  separate  acts  of 
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negligence  in  bringing  on  the  collision.  The  two  acts  were,  it  is 
true,  in  a  sense  coincident,  but  were  none  the  less  separate  and  in- 
dependent of  each  other,  without  any  suggestion  of  community; 
that  is  to  say,  without  the  one  concurring  or  participating  in  the 
negligent  act  of  the  other.  In  the  case  before  us  but  one  sii^le 
act  is  complained  of,  viz.,  causing  a  car  to  be  or  remain  too  near 
the  track  on  which  the  plaintiff  had  to  pass ;  and.  as  stated  before, 
the  complaint  charges  joint  negligence  in  producing  this  condition. 
Neither  of  the  other  cases  cited  (Powell  z\  Thompson,  80  Ala.  54; 
Larkins  v.  Eckwurzel,  42  Ala.  322,  94  Am.  Dec.  651 ;  Ensley 
Lumber  Co.  v.  Lewis,  121  Ala.  99,  25  South.  729)  is  opposed  in 
principle  to  what  we  have  said.  The  petition  for  removal  was 
renewed  at  different  stages  of  the  trial ;  and  upon  conclusion  of 
the  testimony  it  was  again  presented  to  the  court  on  the  whole 
record  and  the  evidence  in  the  case.  The  only  evidence  in  the 
case  was  that  introduced  by  the  plaintiff;  neither  of  the  defend- 
ants offering  any. 

It  is  insisted  by  counsel  for  appellant  that  upon  a  consideration 
of  the  entire  record,  together  with  the  evidence,  it  is  shown  that 
the  joining  of  the  defendant  McDougal  with  the  other  defendants 
in  the  case  was  done  with  the  fraudulent  purpose  and  intent  of 
avoiding  the  jurisdiction  of  the  federal  court.  The  petition  for 
removal  was  sworn  to,  and  a  counter  affidavit  was  submitted  by 
the  plaintiff,  denying  the  allegations  of  fraud  in  the  petition.  In 
the  case  of  Louisville  &  Nashville  R.  R.  v,  Wangelin,  132  U.  S. 
599,  10  Sup.  Ct.  203,  33  L.  Ed.  474,  it  was  said:  "It  is  equally 
well  settled  that  in  any  case  the  question  whether  there  is  a  separa- 
ble controversy  which  will  warrant  a  removal  is  to  be  determined 
by  the  condition  of  the  record  in  the  state  court  at  the  time  of  the 
filing  of  the  petition  for  removal,  independently  of  the  allegations 
in  that  petition  or  in  the  affidavit  of  the  petitioner,  unless  the 
petitioner  both  alleges  and  proves  that  the  defendants  were  wrong- 
fully made  joint  defendants  for  the  purpose  of  preventing  a  re- 
moval into  a  federal  court."  This  statement  was  quoted 
approvingly  in  the  case  of  Alabama  Southern  Ry.  v.  Thompson, 
supra. 

We  have  seen  that  on  the  face  of  the  pleadings  no  ground  for 
removal  is  shown.  The  next  question  is:  Has  the  alleged  fraud 
been  proven  ?  It  is  a  general  rule  that  fraud,  when  alleged,  must 
be  clearly  and  satisfactorily  proven.  There  can  be  no  doubt  under 
our  own  decisions  that  it  is  permissible  and  proper,  in  an  action 
for  damages  caused  by  the  negligence  of  the  servant,  to  join  the 
master  as  a  defendant.  This  rule  is  also  approved  in  Alabama 
Southern  Ry.  z*.  Thompson,  supra.  It  is  shown  by  the  evidence 
that  McDougal  was  the  yardmaster  of  the  defendant  Southern 
Railway  Company,  having  superintendence  and  control  of  the 
yard  where  the  track  was,  and  on  which  it  is  alleged  that  the  car 
was  negligently  caused  to  be  or  remain  that  injured  the  plaintiff. 
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The  Southern  Railway  Company  owned  and  operated  this  track. 
Under  this  evidence  no  reasonable  inference  is  afforded  of  a 
fraudulent  purpose  to  prevent  a  removal  in  joining  the  Southern 
Railway  Company  and  McDougal  as  defendants.  The  plaintiff 
did  not  know  which  of  the  servants  of  the  defendant  Southern 
Railway  Company  caused  the  car  to  be  or  remain  on  the  track ; 
but  that  some  one  of  its  servants  did,  we  think,  is  manifest  from 
the  whole  evidence.  The  fact  that  the  jury  returned  a  verdict  in 
favor  of  McDougal  is  insufficient  to  show  a  fraudulent  purpose  in 
making  him  a  defendant.  Taking  the  whole  record,  together  with 
the  evidence  had  on  the  trial,  it  is  our  opinion  that  the  mala  fides 
charged  in  the  petition  for  a  removal  of  the  cause  from  the  state 
to  the  federal  court  are  not  sustained.  The  affidavit  of  the  .de- 
fendant accompanying  the  petition  is  fully  met  by  the  affidavit  of 
the  plaintiff  denying  the  alleged  fraud. 

There  is  no  merit  in  the  contention  of  a  variance  between  the 
allegations  and  the  proof.  It  is  a  well-settled  rule  of  law  that  in 
actions  of  tort  against  two  or  more  defendants  jointly,  where  the 
proof  fails  as  to  any  one,  a  verdict  fnay  be  rendered  against  the 
other  or  others  as  to  whom  the  proof  is  sufficient  without  thereby 
in  law  constituting  a  variance.  Nor  is  there  any  merit  in  the  con- 
tention that  it  is  not  shown  that  any  duty  was  owing  by  the 
Southern  Railway  Company  to  the  plaintiff.  The  plaintiff  was  an 
employee  of  the  Alabama  Great  Southern  Railroad  Company,  and 
the  evidence  shows  that  the  Alabama  Great  Southern  Railroad 
Company  had  the  right  to  use,  and  was  in  the  rightful  use  of,  the 
track  leading  to  the  Sloss-Sheffield  furnace  at  the  time  of  the  in- 
jury to  the  plaintiff,  its  employee;  and  the  duty  was  on  the 
Southern  Railway  Company  not  to  place  its  cars  on  the  delivery 
track,  as  shown  by  the  diagram  in  the  record,  so  close  to  the  track 
being  used  by  the  Alabama  Great  Southern  Railroad  Company  as 
to  injure  its  employees  on  a  passing  car. 

There  was  evidence  from  which  the  jury  might  reasonably  infer 
that  the  car  that  caused  the  injury  was  negligently  put  where  it 
was  by  the  defendant  Southern  Railway  Company,  or  its  servants ; 
and  it  was  therefore  a  question  properly  to  be  submitted  to  the 
jury,  and  no  error  was  committed  in  refusing  the  general  charge 
requested  by  the  defendant. 

So,  also,  we  think  the  question  of  contributory  negligence  was 
one  properly  left  to  the  determination  of  the  jury.  The  plaintiff 
testified  that  he  did  not  see  that  the  standing  car  would  strike  him 
on  his  passing  car,  where  he  was  in  the  discharge  of  a  duty  in 
kicking  off  a  brake  on  the  car  he  was  riding,  until  it  was  too  late 
to  avoid  the  injury;  that  he  was  then  in  about  four  inches  of  it. 
It  is  true  he  had,  before  he  went  upon  the  car  he  was  riding  when 
hurt,  seen  the  P.  R.  R.  car  that  hurt  him  standing  where  it  was  on 
the  delivery  track,  and  he  looked  down  the  track  to  see  if  it  was 
clear  of  the  Sloss  Company's  track ;  that  being  the  track  on  which 
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his  car  was  moving.  He  also  looked  at  the  car  after  getting  upon 
his  car;  but  he  does  not  testify  whether  he  saw  that  he  was  likely 
to  be  struck  by  the  car  in  passing.  It  cannot  be  affirmed  as  mat- 
ter of  law  on  this  evidence  that  he  was  negligent  in  not  knowing 
that  he  would  likely  be  struck  by  the  car  in  passing.  He  had  a 
right,  under  all  of  the  circumstances  as  shown  in  evidence,  to  pre- 
sume that  the  Southern  Railway  Company  would  perform  its  du- 
ties in  placing  cars  on  the  delivery  track,  and  not  place  one  so  near 
the  Sloss  Company's  main  track  as  to  injure  those  using  that 
track.  We  are  not,  however,  to  be  understood,  in  what  we  have 
just  said,  that  the  plaintiff  was  excused  from  the  exercise  of  due 
diligence  in  avoiding  the  injury  because  he  had  a  right  to  presume 
that  the  Southern  Railway  Company  would  perform  its  duty ;  but 
this,  taken  in  connection  with  the  evidence,  rendered  the  question 
of  contributory  negligence  one  for  the  jury. 

The  sixth  assignment  of  error  is  too  general,  and  we  decline 
for  that  reason  to  consider  the  questions  attempted  to  be  raised 
by  it.  It  cites  to  us  the  rulings  of  the  court  on  objections  to  "sev- 
eral questions  on  cros§-examination  of  witness  Wallace,  *  *  * 
which  several  questions  begin  on  page  33  and  end  on  page  36  of 
the  transcript."  Moreover,  it  appears  from  the  record  that  there 
was  an  offer  before  the  conclusion  of  the  trial,  and  while  the  wit- 
ness was  still  in  court,  to  withdraw  the  objections  and  allow  the 
witness  to  answer  the  questions ;  but  the  appellant  declined  the 
offer.  We  think  by  this  conduct  the  appellant  placed  itself  where 
it  has  no  right  to  complain  of  the  rulings  on  the  objections  to  the 
questions. 

We  find  no  reversible  error,  and  the  judgment  is  affirmed. 

Affirmed. 

Anderson,  McClellan,  and  Sayre,  JJ.,  concur. 
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(Supreme  Court  of  Michigan,  Feb.  3,  1910.) 

[124  N.  W.  Rep.  542.] 

Master  and  Servant — Injuries  to  Servant — Assumption  of  Risk — Fel- 
low Servants.* — Riding  on  an  engine  to  and  from  a  wreck  for  the 
purpose  of  bringing  food  to  his  fellow  laborers  is  an  incident  to  a 
section  hand's  employment,  and  he  assumes  the  risk  of  negligence  of 
his  fellow  servants  in  causing  a  collision. 

Master  and  Servant — Injuries  to  Servant — ^Actions — Questions  for 
Jury. — It  appearing  that  the  collision  would  not  have  occurred  had 
plaintiffs  fellow  servants  obeyed  a  rule  in  use  by  defendant,  a  refusal 
to  submit  the  question  of  its  sufficiency  to  the  jury  was  proper. 

Master  and  Servant — Injuries  to  Servant — Rules.t — A  railroad  has 
the  right  to  rely  on  the  observance  of  its  rules  by  trainmen. 

Error  to  Circuit  Court,  Gratiot  County ;  Kelly  S.  Searl,  Judge. 

Action  by  John  Moyer  against  the  Ann  Arbor  Railroad  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  Hooker,  P.  J.,  and  Moore,  McAlvay,  Brooke, 
and  Blair,  JJ. 

John  T,  Mathezvs  and  Stone  &  Watson,  for  appellant. 
Benjamin  S.  Warren  and  Codd  &  Drake,  for  appellee. 

Brooke,  J.  Plaintiff's  action  is  based  upon  the  same  facts, 
considered  by  this  court,  in  the  case,  of  Veit  v.  Ann  Arbor  Road 
Co.,  150  Mich.  358,  114  N.  W.  233,  virhere  a  full  statement  thereof 
will  be  found.  In  the  Veit  Case,  the  plaintiff  was  an  engineer  of 
one  of  the  colliding  trains ;  in  the  case  at  bar,  the  plaintiff  was  a 
section  hand  of  six  or  seven  years  experience.  The  wreck  at  Bag- 
nail  was  within  the  limits  of  the  section  upon  which  plaintiff  was 
employed.     He  was  set  to  work  by  Cooley,  his  section  boss,  to 

*For  the  authorities  in  this  series  on  the  question  whether  an  em- 
ployee assumes  the  risks  from  the  negligence  of  his  fellow  servants, 
see  last  paragraph  of  second  foot-note  of  Day  v.  Louisiana  W.  R. 
Co.  (La.),  29  R.  R.  R.  Ill,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  Ill;  first 
foot-note  of  Pagan  v.  Southern  Ry.  Co.  (S.  Car.),  28  R.  R.  R.  254,  51 
Am.  &  Eng.  R.  Cas.,  N.  S.,  254. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  is  responsible  for  injuries  to  servants  resulting  from 
violations  of  rules  made  for  the  protection  of  employees,  see  first 
foot-note  of  Crow  v.  Northern  Pac.  Ry.  Co.  (Wash.),  26  R.  R.  R.  199, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  199;  foot-note  of  Atlantic  Coast  Line 
R.  Co.  V.  Mallard  (Fla.),  24  R.  R.  R.  727,  47  Am.  &  Eng.  R.  Cas.,  N. 
S.,  727. 
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help  clear  away  the  wreck.  After  working  about  half  an  hour, 
plaintiff  was  ordered  by  Cooley  to  get  on  the  engine  of  No.  42  and 
go  home  (to  Mesick),  for  his  dinner,  and  to  bring  the  dinners  of 
the  other  section  hands  back  to  them.  Plaintiff  obeyed  the  order, 
and  the  engine  proceeded  to  Mesick.  Plaintiff  received  the  injury 
complained  of  when  the  engine  upon  which  he  was  riding  collided 
with  the  engine  No.  7,  which  Veit  was  driving. 

A  verdict  having  been  directed  for  defendant,  plaintiff  urges  re- 
versal in  this  court  upon  two  grounds :  ( 1 )  That  the  court  erred 
in  instructing  the  jury  that  the  plaintiff  was  a  fellow  servant  of 
Moody  and  Jepson,  and  (2)  in  refusing  to  submit  to  the  jury 
the  negligence  of  the  defendant,  with  respect  to  its  rules,  adopted 
and  in  use,  at  the  time  of  the  accident. 

Plaintiff  claims  that,  even  if  it  be  held  that  he  was  a  fellow  serv- 
ant of  Moody  and  Jepson,  he  did  not  assume  the  risk  of  their  neg- 
ligence, because,  in  ordering  him  to  go  upon  the  engine  and  bring 
meals  back  to  his  fellows,  defendant  imposed  upon  him  a  danger- 
ous duty,  and  one  without  the  scope  of  his  employment.  We  are 
of  opinion  that  this  position  cannot  be  maintained.  The  going 
home  to  his  own  dinner,  and  the  bringing  of  meals  to  his  fellow 
laborers,  was  an  incident  of  his  employment.  During  his  long 
employment  as  a  section  hand  he  had  frequently  ridden  upon 
trains  to  and  from  his  labor,  but  never  before  had  ridden  upon  an 
engine  in  the  performance  of  his  duty. 

It  would  scarcely  be  claimed,  we  think,  that,  if  plaintiff  had 
been  injured  while  riding  on  passenger  train  No.  7,  the  train 
which  collided  with  the  engine  upon  which  he  was  riding,  and 
which  was  carrying  many  employees  of  defendant  to  the  scene  of 
the  wreck,  he  had  not  assumed  the  risk  of  injury  upon  said  train 
due  to  the  negligence  of  fellow  servants.  Travel  to  and  from 
scenes  of  disaster  upon  railways  is  clearly  an  incident  of  the  em- 
ployment of  an  employee  engaged  in  the  maintenance  of  the  track 
and  roadbed,  and  it  seems  obvious  that  travel  to  and  from  the 
wreck,  for  the  purpose  of  bringing  food  to  those  engaged  in  its 
removal,  is  likewise  necessarily  an  incident  of  such  employment. 
Does  the  fact  that  plaintiff  rode  upon  the  engine,  iiTstead  of  upon 
the  train,  modify  this  rule?  We  do  not  think  it  does.  Travel 
upon  a  locomotive  is  of  course  more  dangerous  than  travel  in  the 
train  because,  in  the  event  of  a  collision,  the  passenger  is  nearer 
the  point  of  impact.  But  this  increase  of  danger  is  an  obvious 
one,  readily  to  be  appreciated  even  by  the  inexperienced.  A  man 
of  plaintiff's  age  and  experience  must  have  known  and  appreciated 
it.  Wheeler  v.  Berry,  95  Mich.  250,  54  N.  W.  876 ;  Gavigan  v. 
Lak^  Shore  &  Mich.  Southern  Ry.  Co.,  110  Mich.  71,  67  N.  W. 
1097,  and  cases  cited. 

Labatt  on  Master  and  Servant,  §  624,  p.  1824,  states  the  rule 
as  follows:  "A  servant  who,  at  the  time  of  the  accident  in  suit, 
was  being  transported  on  a  railway  car,  or  other  vehicle  furnished 
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for  the  purpose  of  facilitating  the  performance  of  his  work,  is 
deemed  to  have  been  injured  in  the  course  of  his  employment, 
and  therefore  cannot  recover  if  the  injury  was  the  result  of  a 
risk  known  to  and  appreciated  by  him.  *  *  *  The  character  of 
the  train  on  which  the  servant  was  being  transported  is  imma- 
terial, provided  it  was  being  used  as  a  means  of  conveyance  to 
take  him,  in  the  course  of  the  performance  of  his  contract,  to  or 
from  the  place  where  his  duties  called  him/'  Citing  cases.  See, 
also,  26  Cyc.  p.  1351,  and  cases  cited;  34  Cent.  Dig.  §§  501-503. 

Plaintiff  offered  in  evidence,  the  rule  books  of  the  Pere  Mar- 
quette Railroad  Company,  and  the  Chicago  &  Northwestern 
Railway  Company,  with  special  reference  to  rule  No.  99,  which 
differed  in  some  respects  from  rule  No.  99,  adopted  and  in  use 
by  the  defendant  at  the  time  of  the  accident.  These  exhibits 
have  not  been  returned  with  the  record,  as  was  stipulated,  but 
the  fact  is  unimportant,  for  we  must  hold  that  the  cpurt  below 
was  correct  in  holding  that  the  question  of  whether  rule  No.  99, 
as  adopted  by  another  company,  would  have  afforded  greater 
protection  to  plaintiff  than  did  the  one  ih  use  by  defendant,  was 
not  a  proper  one  to  be  submitted  to  the  jury  upon  this  record. 
In  Seccombe  v.  Detroit  Electric  Ry.,  133  Mich.  170,  94  N.  W. 
747,  this  court  said  (quoting  from  Niles  v.  Railroad  Co.,  14  App. 
Div.  58,  43  N.  Y.  Supp.  751)  :  "The  doctrine  imposing  liability 
upon  railroad  companies  for  failure  to  adopt  particular  rules, 
the  necessity  for  which  was  not  apparent  to  them,  should  not 
be  unduly  or  unreasonably  extended.  And  since  the  company 
has  a  paramount  interest  in  protecting  its  property  from  injury 
or  destruction,  and  also  in  avoiding  all  liability  for  damages  to 
employees  and  passengers,  *  *  *  these  considerations  must  have 
some  weight  in  determining  whether  the  omission  to  promulgate 
a  particular  rule  constitutes  a  neglect  of  duty  in  not  being  able  to 
foresee  certain  contingencies." 

This  court  further  cited  with  approval  Berrigan  v.  Railroad  Co., 
131  N.  Y.  582,  30  N.  E.  57,  and  Morgan  v.  Iron  Co.,  133  N.  Y. 
666,  31  N.  E.  234.  See,  also,  Whalen  v.  Michigan  Central  R.  Co., 
114  Mich.  512,  72  N.  W.  323,  Enright  v.  Railway  Co.,  93  Mich. 
409,  53  N.  W.  536,  and  Shadford  v,  Ann  Arbor  St.  Ry.  Co.,  Ill 
Mich.  390,  69  N.  W.  661. 

It  was*admitted  that  rule  99  in  a  modified  form  was  in  force 
on  the  Pere  Marquette  Railroad,  but  no  testimony  was  introduced 
tending  to  show  that  such  modification  resulted  in  greater  safety 
to.  Hfe  and  property  than  did  rule  99,  as  in  use  by  defendant,  and 
nearly  all  other  railroads.  Veit's  testimony  has  been  considered, 
but  we  are  of  opinion  that  it  was  not  such  testimony  as  under  the 
authorities  would  warrant  the  court  in  submitting  the  question 
of  the  sufficiency  of  rule  99  to  a  jury.  See  Berrigan  v.  Railroad 
Co.,  supra.  But  another  reason  exists,  why  the  question  should 
not  have  been  submitted.    As  this  court  found  in  considering  the 
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case  of  Veit  v.  Ann  Arbor  Railroad  Co.,  supra,  the  accident  re- 
sulted from  a  disregard  by  the  train  crew  of  No.  42  of  "the  well- 
understood  rules  made  largely  for  the  protection  of  their 'own 
lives."  Had  the  employees  of  defendant,  fellow  servants  of 
plaintiff,  obeyed  rule  No.  99,  as  in  use  by  defendant  company  at 
the  time  of  the  accident,  no  accident  would  have  occurred.  The 
defendant  "had  the  right  to  rely  upon  the  observance  of  the  rules 
by  the  trainmen."  Veit  Case.  See,  also,  Cyc.  vol.  26,  p.  1170, 
and  cases  cited. 
Judgment  affirmed. 


Hill  v.  Atchison,  T,  &  S.  F.  Rv.  Co. 

(Supreme  Court  of  Kansas,  Nov.  11,  1909.) 
•  [105   Pac.   Rep.   447.] 

Master  and  Servant — Injury  to  Servant — Defective  Appliances — Lia- 

bility  of  Master.'*' — In  the  absence  of  wanton  or  intentional  wrong- 
doing, an  employer  who  furnishes  defective  instrumentalities  is  liable 
to  an  employee  only  when  danger  would  reasonably  be  apprehended 
from  their  use. 

Master  and  Servant — Defective  Appliances — Liability  of  Eteployer.^ 
— If  persons  of  ordinary  caution  and  prudence  would  not  in  the  light 
of  the  attendant  circumstances  anticipate  danger  in  using  a  defective 
appliance,  and  danger  was  not  a  natural  and  probable  consequence  of 
such  use,  liability  to  an  employee  for  negligence  in  furnishing  it 
does  not  arise  against  the  employer. 

Benson,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Sumner  County. 

Action  by  Lindsay  L.  Hill  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

The  plaintiff,  a  fireman,  slipped  from  the  steps  of  his  engine 
as  he  was  going  down  to  turn  a  switch.  His  left  leg  was  caugiit 
under  the  wheels  of  the  engine  and  crushed,  so  as  to  require  am- 
putation. He  alleged  that  the  cause  of  his  injury  was  a  coating 
of  ice  upon  the  step,  caused  by  a  leak  in  the  tank  hose.  On  the 
evening  of  December  12th  the  plaintiff  and  the  engineer  of  his  lo- 
comotive had  taken  it  to  the  roundhouse  in  La  Junta.  This  hose 
was  then  leaking :  the  leak  being  caused  by  a  hole  worn  through 
the  hose  by  contact  with  a  metal  pipe.    The  engineer  reported 

♦See  first  fcot-note  of  Booth  v.  St*.  Louis,  etc.,  Ry.  Co.  (Mo.),  33 
R.  R.  R.  119,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  119;  second  foot-note  of 
Jenkins  v.  St.  Paul  City  Ry.  Co.  (Minn.),  31  R.  R.  R.  256,  54  Am. 
&  Eng.  R.  Cas.,  N.  S.,  256. 
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this  defect  by  an  entry  upon  a  book  at  the  office  kept  for  such 
reports.    The  next*  morning  they  found  the  hose  still  leaking  and 
called  upon  the  roundhouse  foreman  for  a  new  hose,  and  was 
given  a  requisition  upon  the  storehouse  for  one,  but  there  were 
none  in  stock,  and  the  foreman  wrapped  the  defective  hose  with 
rubber,  thereby  stopping  the  leak,  and  directed  them  to  go  out 
upon  their  trip  with  the  engine,  which  they  accordingly  did.    They 
•  returned  with  the  engine  to  La  Junta  on  December  17th,  when 
they  again  called  the  foreman's  attention  t5  this  defective  hose, 
and  were  told  that  a  new  one  would  be  supplied  as  soon  as  it 
could  be  obtained,  but  that  there  were  none  on  hand  yet.    The  en- 
gineer said  there  should  be  a  new  hose,  as  that  one  was  liable 
to  leak  or  break.   The  engine  was  again  taken  out  and  worked 
by  these  two  men,  until  December  22d,  when  they  were  ordered 
to  run  it  without  any  cars  attached  backward  from  Garden  City 
to  Dodge  City.    This  they  did  arriving  at  Dodge  City  about  10 
p.  m.   Down  to  the  time  they  left  Garden  City  the  hose  had  not 
leaked  to  their  knowledge.   The  position  of  the  hose  was  behind 
the  steps,  and  about  10  inches  from  them,  and,  as  the  engine  was 
moving  east  that  night,  it  was  north  of  the  steps.    The  wind  was 
blowing  from  the  north,  and  the  night  was  cold.     When  slowly 
approaching  the  switch  leading  to  the  roundhouse  at  Dodge  City, 
the  plaintiff  with  his  lantern  swung  upon  his  arm  and  his  switch 
key  in  hand,  stood  with  one  foot  upon  the  lower  step,  and  the 
other  upon  the  step  above,  holding  to  the  rails  of  the  cab  and 
tank  with  his  hands.    In  stepping  down  to  turn  the  switch  his  foot 
slipped  from  the  lower  step,  and  he  was  injured  as  already  stated. 
It  was  then  discovered  that  the  hose  was  leaking,  and  that  the 
step  was  covered  with  ice.    On  cross-examination  the  plaintiff 
testified :   "Well,  the  hose  was  wrapped  and  stopped  the  leaking^ 
but  it  was  liable  to  break  at  any  time,  and  we  kept  talking  to  them 
about  it,  wanting  them  to  keep  their  minds  on  it  so  as  when  they 
got  one  they  would  put  it  on.     Q.  Is  that  the  reason  that  you 
went  in  and  called  for  the  hose  after  it  had  been  wrapped?    A. 
Yes,  sir."    The  court  sustained  a  demurrer  to  the  evidence,  and 
this  is  the  ruling  complained  of. 

Benson^  J.  (after  stating  the  facts  as  above).  It  is  stated  by 
counsel  that  the  demurrer  was  sustained  upon  the  ground  that 
the  danger  from  the  leaky  hose  was  one  of  the  risks  assumed 
by  the  plaintiff  in  continuing  in  the  service  after  he  had  acquired 
loiowledge  of  the  defect.  If  this  were  the  only  reason  for  the 
ruling,, it  could  not  be  sustained.  As  we  view  the  evidence,  the 
complaints  made  concerning  the  defective  hose  and  the  promise 
given  to  replace  it  presented  questions  of  fact  concerning  the  as- 
sumption of  risk  proper  for  the  findings  of  a  jury.  S.  K.  Ry.  Co. 
V.  Croker,  41  Kan.  747,  21  Pac.  785,  13  Am.  St.  Rep.  320;  An- 
drecsik  v.  New  Jersey  Tube  Co.,  73  N.  J.  Law,  664,  63  Atl.  719^ 

34  R  R  R— 43 
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4  L.  R.  A.  (N.  S.)  913,  9  Am.  &  Eng.  Ann.  Cas.  1006;  Hough  v. 
Railway  Co.,  100  U.  S.  213,  25  L.  Ed.  612.     • 

The  vital  question  is  whether  in  requiring  the  use  of  this  ap- 
pliance after  notice  of  its  defective  condition  the  defendant  was 
guilty  of  such  ftegligence  as  afforded  the  plaintiff  a  right  of  re- 
covery for  the  injuries  suffered.  In  the  absence  of  wanton  or  in- 
tentional wrongdoing,  an  employer  who  furnishes  defective  in- 
strumentalities is  liable  only  where  danger  to  the  employee  would 
reasonably  be  apprehended  from  their  use.  If  persons  of  or- 
dinary caution  and  prudence  would  not  in  the  light  of  the  attend- 
ant circumstances  anticipate  danger  from  the  use  of  a  defective 
appliance  and  danger  was  not  a  natural  and  probable  conse- 
quence of  such  use,  liability  to  an  employee  for  furnishing  such 
appliance  does  not  arise.  On  the  other  hand,  it  is  held  that  neg- 
ligence is  a  ground  of  action  for  an  injury  where  it  appears  that 
"the  injury  was  the  natural  and  probable  consequence  of  the  neg- 
ligence or  wrongful  act,  and  that  it  ought  to  have  been  foreseen 
in  the  light  of  the  attending  circumstances."  Schwarzschild  v. 
Weeks,  72  Kan.  190,  83  Pac.  406,  4  L.  R.  A.  (N.  S.)  515.  It 
is  also  held,  however,  that  it  is  not  necessary  that  the  specific  in- 
jury should  have  been  foreseen;  but  only  an  injury  of  some  char- 
acter. Railway  Co.  v.  Parry,  67  Kan.  515,  73  Pac.  105.  These 
general  principles  are  supported  by  other  decisions  of  this  court, 
and  the  courts  of  other  states,  and  are  stated  by  text-writers.  Cleg- 
horn  V.  Thompson,  62  Kan.  727,  64  Pac.  605,  54  L.  R.  A.  402 ; 
Railway  Co.  v.  Columbia,  65  Kan.  390,  69  Pac.  338,  58  L.  R.  A. 
399 ;  Rodgers  i\  Railway  Co.,  75  Kan.  222,  88  Pac.  885,  10  L.  R. 
A.  (N.  S.)  658,  121  Am.  St.  Rep.  416;  Leonard  v,  Collins,  70  N. 
Y.  90;  McCallum  v.  McCallum,  58  Minn.  288,  59  N.  W.  1019; 
Williams  v.  Railroad  Company,  119  N.  C.  746,  26  S.  E.  32;  1 
Labatt  on  Master  and  Servant,  §  142;  Thompson  on  Negligence, 
§§  57-59;  Bishop  on  Noncontract  Law,  §  691. 

The  hose  was  used  to  conduct  water  from  the  tank  to  the  in- 
jector to  supply  the  boiler.  If  through  leakage  it  should  become 
inadequate  for  this  purpose,  an  insufficient  supply  might  result 
and  the  natural  and  probable  consequences  of  such  insufficiency 
would  be  foreseen ;  but  it  does  not  seem  reasonable  to  the  court 
that  the  formation  of  ice  upon  the  steps  from  the  spray  borne  by 
the  wind  from  the  leak  was  a  consequence,  which  in  the  exercise 
of  reasonable  care  and  caution  ought  also  to  have  been  foreseen 
or  anticipated.  The  hose  was  under  the  floor  of  the  cab  and 
about  10  inches  behind  the  steps.  Unless  blown  aside  by  the 
wind  or  movement  of  the  engine,  water  issuing  from  the  aperture 
would  have  fallen  harmlessly  to  the  ground.  The  contention  is. 
and  the  evidence  tended  to  support  it,  that  the  action  of  the  wind 
upon  the  water  thus  leaking  from  the  hose  combined  with  the 
freezing  temperature  caused  the  ice  to  form  upon  the  steps,  and 
that  this  ice  caused  the  plaintiff  to  fall.    It  does  not  appear  that 
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the  plaintiff  or  the  engineer  apprehended  danger  to  them- 
selves from  the  imperfect  hose,  at  least  they  did  not 
refer  to  such  danger  in  making  their  complaint  and  it  seems 
fair  to  presume  that  they  apprehended  only  loss  of  power,  in- 
convenience, and  delay  or  other  like  consequences  from  the  failure 
of  the  appliance  to  serve  its  purpose,  and  not  physical  harm; 
neither  can  it  be  held  that  such  harm  ought  to  have  been  appre- 
hended by  the  defendant  or  its  officers  having  charge  of  such 
matters.  The  conclusion  is  that  a  case  was  not  presented  upon 
which  a  finding  for  the  plaintiff  could  have  been  sustained,  and 
that  the  court  did  not  err  in  sustaining  the  demurrer. 
The  judgment  is  affirmed. 

Johnston,  C.  J.,  and  Burgh,  Mason,  Smith,  Porter,  and 
Graves,  JJ.,  concurring. 


Craig  v.  Great  Northern  Ry.  Co.  et  al. 

(Supreme  Court  of  Washington,  Jan.  12,  1910.) 

[106    Pac.    Rep.    155.] 

Master  and  Servant — Injuries  to  Servant — Contributory  Negligence 
— Precautions  against  Injury — ^Violation  of  Rule.'*' — A  conductor  on  a 
street  car  injured  in  a  collision  between  the  car  and  a  railroad  train 
at  a  crossing  could  not  recover  from  his  employer  where  he  per- 
mitted the  motorman  to  run  the  car  at  the  rate  of  30  miles  an  hour 
up  to  within  75  feet  of  the  crossing  in  violation  of  a  rule  of  the  em- 
ployer, when  both  he  and  the  motorman  knew  that  the  brakes  were 
out  of  repair,  and  the  conductor,  having  power  to  control  the  speed 
of  the  car  by  signals,  made  no  effort  to  reduce  the  speed. 

Master  and  Servant — Injuries  to  Servant — Contributory  Negligence 
— Proximate  Cause.f — Though  the  brakes  on  a  street  car  did  not 
work  properly,  the  negligence  of  the  conductor  in  permitting  the 
motorman  to  approach  a  railroad  crossing  at  the  rate  of  30  miles  an 
hour,  by  which  a  collision  occurred  resulting  in  injury  to  the  con- 
ductor, was  the  proximate  cause  of  the  accident. 

Master  and  Servant — Injuries  to  Servant — Fellow  Servants. — ^The 
act  of  the  motorman  of  a  street  car  in  approaching  a  railroad  cross- 

♦For  the  authorities  in  this  series  on  the  subject  of  contributory 
negligence  of  employees  in  failing  to  comply  with  their  master's 
rules  and  orders,  see  foot-note  of  Boucher  v.  Oregon  R.  &  Nav.  Co. 
(Wash.),  31  R.  R.  R.  279,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  279;  second 
foot-note  of  Foley  v.  Boston,  etc.,  Ry.  Co.  (Mass.),  31  R.  R.  R.  251, 
54  Am.  &  Eng.  R.  Cas.,  N.  S.,  251;  second  paragraph  of  first  foot- 
note of  Day  V.  Louisiana  W.  R.  (To.  (La.),  29  R.  R.  R.  Ill,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  ill. 

tSee  first  foot-note  of  Williams  v.  Atlantic  C.  L.  Ry.  Co.  (Fla.), 
33  R.  R.  R.  158,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  158. 
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ing  at  the  rate  of  30  miles  an  hour,  with  knowledge  that  the  brakes 
on  the  car  were  defective,  whereby  a  collision  occurred  resulting  in 
injury  to  the  conductor,  was  the  negligence  of  a  fellow  servant 
Dunbar  and  Parker,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior  Court,  Spokane  County ; 
Henry  L.  Kennan,  Judge. 

Action  by  Howard  G.  Craig  against  the  Great  Northern  Rail- 
way Company  and  the  Washington  Water  Power  Company.  The 
action  was  dismissed  as  to  the  first-named  company,  and,  from 
a  judgment  in  favor  of  the  second-named  company,  plaintiff  ap- 
peals.   Affirmed. 

Geo,  A,  Latimer  and  Pred  Miller,  for  appellant. 
H.  M.  Stephens,  for  respondent. 

Mount,  J.  The  plaintiff  was  employed  as  a  conductor  on  one 
of  the  cars  of  the  defendant  Washington  Water  Power  Company, 
which  company  operates  a  street  car  system  in  the  city  of  Spo- 
kane. While  so  employed  and  in  charge  of  one  of  its  cars,  plain- 
tiff was  injured  by  a  collision  of  said  car  with  an  engine  of  the 
railway  company  at  a  crossing  of  the  tracks  of  the  defendants, 
which  he  alleges  was  by  reason  of  the  negligence  of  both  de- 
fendants. The  cause  proceeded  to  trial  before  the  court  and  a 
jury,  and,  at  the  close  of  the  plaintiff's  evidence,  the  court,  upon 
separate  motions  of  both  the  railway  company  and  the  power  com- 
pany, withdrew  the  cause  from  the  jury  and  entered  judgment 
separately,  dismissing  the  case.  No  error  is  assigned  upon  the 
dismissal  as  to  the  railway  company.  The  negligence  alleged 
against  the  power  company  is,  in  substance,  that  it  negligently 
furnished  for  the  plaintiff  and  motorman  an  old,  unfit,  and  de- 
fective car,  said  car  being  out  of  repair,  the  air  brakes  and  other 
apparatus  employed  in  controlling  the  same  being  old,  defective, 
and  insufficient,  so  that  said  car  could  not  be  controlled  by  means 
of  said  apparatus  provided  therefor;  that  the  hand  brakes  and 
other  apparatus  for  controlling  the  car  were  old,  defective,  and 
out  of  repair,  so  that  the  car  would  not  respond  to  the  application 
thereof,  as  was  at  the  time  well  known  to  defendant  power  com- 
pany; and  that,  by  reason  of  such  defective  brakes  and  their  re- 
fusal to  work  or  to  control  the  movements  of  the  car,  it  passed 
upon  the  track  of  the  railway  company  and  came  in  collision  with 
an  engine  running  thereon  at  a  high  rate  of  speed,  resulting  in 
plaintiff's  injuries.  The  dismissal  by  the  court  as  to  the  power 
company  was  upon  the  ground  that  the  injuries  of  which  appel- 
lant complains  were  caused  by  the  negligence  of  the  motorman  in 
running  at  an  excessive  rate  of  speed  and  in  failing  to  properly 
apply  the  brakes,  and  not  by  the  defective  condition  thereof,  and, 
being  the  negligence  of  a  fellow  servant,  was  not  such  as  rendered 
the  power  company  liable.    From  the  order  and  judgment  of  the 
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learned  trial  court  thus  disposing  of  the  cause,  plaintiff  appeals, 
bringing  all  of  the  evidence  here  for  our  review  upon  the  errors 
assigned. 

The  question  presented  is:  Was  there  sufficient  evidence  of 
the  power  company's  negligence  being  a  proximate  cause  of  the 
injury  to  entitle  plaintiff  to  have  that  question  submitted  to  the 
jury?  From  the  evidence  the  following  appears:  The  accident 
occurred  at  the  crossing  of  the  tracks  of  the  railway  company  and 
the  power  company  by  an  engine  of  the  railway  company  coming 
in  collision  with  a  car  of  the  power  company  on  which  appellant 
was  working  as  conductor  while  the  car  was  crossing  the  railway 
company's  track,*  the  motorman  having  failed  to  stop  the  car  be- 
fore reaching  the  crossing,  as  required  by  the  rules  of  the  power 
company,  to  enable  the  conductor  to  get  off  the  car,  see  that  the 
railway  track  was  clear  and  no  trains  approaching  thereon,  and 
then  signal  the  motorman  to  go  ahead ;  this  rule  being  well  known 
to  both  the  appellant  and  motorman  as  a  requirement  of  the 
power  company  as  to  all  steam  railway  crossings.  The  line  upon 
which  the  accident  occurred  and  on  which  the  car  in  charge  of  ap- 
pellant and  the  motorman  was  running  is  known  as  the  "Minne- 
haha Line,"  and  runs  from  the  junction  of  Howard  street  and 
Riverside  avenue  as  a  starting  point,  near  the  center  of  the  city, 
several  miles  to  the  suburbs,  making  the  round  trip  in  one  hour. 
The  accident  occurred  January  27,  1907,  about  8 :20  p.  m.  Appel- 
lant had  been  working  for  the  power  company  as  a  conductor  for 
some  time  previously,  but  not  upon  this  line.  He  commenced  on 
this  line,  and  on  this  car  at  4 :38  p.  m.  that  day,  starting  from  How- 
ard street  and  Riverside  avenue.  Three  full  round  trips  had  been 
made,  and  it  was  upon  the  return  of  the  fourth  trip  that  the  acci- 
dent occurred.  At  this  last  time  of  approaching  the  railway  cross- 
ing it  is  claimed  by  appellant  that  the  brakes  on  the  car  failed  to 
work  when  the  motorman  attempted  to  stop  as  the  rules  required, 
and  for  that  reason  alone  the  car  ran  upon  the  crossing  when  it 
was  struck  by  a  rapidly  moving  engine  of  the  railway  company,  re- 
sulting in  injuries  to  appellant  and  also  injuries  to  the  motorman 
from  which  he  died  a  few  hours  later. 

Substantially  all  of  the  evidence  in  the  record  relating  to  the 
condition  of  the  brakes  on  the  car  and  the  cause  of  the  accident  is 
that  contained  in  the  testimony  of  the  appellant  himself,  the  sub- 
stance of  which  is  contained  in  the  following :  "Q.  When  a  car  is 
on  a  run,  where  it  is  inspected?  A.  If  you  complain  a*bout  it, 
the  inspector  does.  Q.  What  inspector,  the  one  on  duty  where? 
A.  At  Howard  and  Riverside.  *  *  *  q  jsJqw,  had  you  on  that 
run  observed  whether  the  gripman  or  the  motorman  was  having 
any  difficulty  stopping  at  the  crossings?  A.  Yes;  I  took  notice 
after  he  reported  it  at  Howard  and  Riverside,  and  I  noticed  on 
two  or  three  occasions  he  ran  past  several  passengers  and  had  to 
back  up  for  them.    *  *  *  Q.   What,  if  any,  warning  signal  did 
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you  get  of  the  approach  of  the  engine?  A.  I  could  feel  the  car 
kind  of  jumping  as  we  was  getting  to  the  end  of  the  line.  *  *  * 
Q.  Did  you  see  the  motorman  ?  What  was  he  doing  at  the  time 
it  was  struck?  A.  He  had  the  emergency  on  when  I  went  on  un- 
der the  curtain.  He  put  it  on  at  five,  and  then  at  full  speedy 
and  then  it  hitched.  *  *  *  Q.  What  is  the  emergency  ?  A.  That 
is  one  way  of  stopping  the  car.  Q.  Is  that  the  most  extreme  way 
of  stopping  the  car?  A.  They  generally  u^e  that  when  nothing 
else  will  work.  *  *  *  Q.  Did  you  see  him  apply  the  air?  A.  No; 
I  did  not  see  him  apply  the  air.  Just  seen  he  had  the  emergenc}- 
on.  Q.  Did  it  stop  when  he  put  the  emergency  on?  A.  No,  sir; 
it  was  ^till  running.  *  *  *  Q.  It  was  your  business,  if  the  car 
was  out  of  repair,  to  take  it  into  the  shop?  A.  It  was  my  busi- 
ness, if  the  car  was  out  of  repair,  to  report  it  to  the  inspector  at 
Howard  and  Riverside,  and  he  gave  instructions,  and  I  obeyed 
them.  Q.  You  weren't  entitled  to  take  a  car  into  the  shops  with- 
out orders  from  the  inspector  at  Howard  and  Riverside?  A. 
Yes,  sir.  Q.  Who  was  inspector  on  this  27th  of  January,  1907? 
A.  I  don't  know.  I  know  he  said :  *I  am  going  to  report  this  car 
to  the  inspector.'  Q.  Who  said  that?  A.  Nickerson  (motor- 
man).  I  heard  some  one  tell  him  to  go  ahead,  and  I  will  have 
a  car  when  you  'come  back.'  Q.  Who  told  him  that?  A.  I 
don't  know  who,  whether  it  was  Sweeney  or  August.  *  *  *  Q. 
You  don't  know  whether  it  was  Sweeney's  or  Quaas'  voice?  A. 
No.  Q.  You  are  not  able  to  swear  ?  A.  I  presume  it  was  an  in- 
spector. Q.  I  am  asking  you  what  you  are  willing  to  swear  to. 
Are  you  willing  to  swear  it  was  either  Quaas  or  Sweeney  or  any 
other  inspector  at  Howard  and  Riverside  that  gave  that  kind  of 
an  order?  A.  Yes;  I  believe  I  am.  Q.  Which  one  was  it?  A. 
Well,  I  think  I  would  swear  it  was  Mr.  Sweeney.  Q.  All  right 
Now,  you  saw  Sweeney  there  then?  A.  I  did  not.  Q.  Didn't 
you  see  him?  A.  I  just  judged  him  from  the  voice.  Q.  What 
time  of  day  was  it  ?  A.  7 :38.  *  *  *  Q.  When  was  it,  you  saw 
this  maneuvering  by  the  motorman?  A.  When  I  stepped  un- 
der the  curtain.  And  I  saw  him  push  it  around,  and,  when  he 
pulled  it,  the  fire  came  out.  That  is  as  far  as  I  can  remember.  Q. 
What  did  he  do  when  he  threw  the  reverse  lever?  A.  He  put 
on  the  current.  He  had  the  current  oflf  when  I  entered.  *  *  * 
Q.  At  what  speed  was  that  car  going  when  you  were  going 
through  the  car,  for  instance?  A.  I  presume  he  had  it  checked 
to  half  speed  when  I  was  going  through  the  car.  Q.  Well,  now, 
had  it  been  going  on  10  points  anywhere  from  the  park  to  the  rail- 
road ?  A.  He  fed  it  right  up,  right  from  where  he  picked  up  the 
last  passenger.  *  *  *  Q.  And  kept  it  at  that  full  speed  to  where? 
A.  I  was  inside.  I  could  not  tell  you.  I  felt  the  car  commence 
jerking.  Q.  From  the  schoolhouse,  then,  until  you  felt  the  jerk- 
ing, the  car  was  going  full  speed?  A.  Yes,  sir.  Q.  On  10  points? 
A.  Until  about  75  feet  from  the  railroad.    Q.  You  mean  the  car 
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commenced  to  jerk  when  you  were  within  75  feet  of  the  rail- 
road? A.  Yes,  sir;  commenced  to  catching  and  letting  it  go,  like 
that,  the  wheels  was  sliding,  or  something.  *  *  *  A.  I  told  you 
it  was  running  about  half  speed.  He  got  it  checked  at  a  half 
speed,  and,  after  he  seen  he  could  not  stop,  he  fed  it  up  full 
speed,  which  he  was  in  the  act  of  doing  when  I  entered  at  his 
back.  *  *  *  Q.  What  would  you  say  it  was  running,  15  or  20 
miles  an  hour,  or  not  ?  A.  I  would  think  they  run  about  30  miles 
an  hour.  Q.  And  at  that  rate  of  speed  within  this  75  feet  he  had 
checked  it  one-half.  A.  No ;  I  said  he  started  to  check  the  car  in 
about  75  feet  of  the  railroad.  *  *  *  Q.  Now,  on  this  occasion, 
had  you  or  not  paid  any  attention  to  the  operation  of  the  car, 
and  did  you  know  anything  about  the  condition  of  the  brakes 
before  you  started  on  this  end  of  the  trip?  A.  After  he  reported 
it  to  the  inspector ;  yes.  Q.  So  you  knew  the  brakes  were  out  of 
order  ?  A.  I  knew  the  brakes  was  not  working.  Q.  So  you  knew 
exactly  the  condition  of  that  car  before  you  started  on  that  last 
trip?  A.  Principally  after  it  started,  and  I  found  how  it  worked. 
Q.  And  you  knew  before  you  started  back  from  the  end  of  the 
car  line  the  condition  of  those  brakes,  whatever  that  condition 
was?  A.  Yes;  I  found  out  they  worked  just  about  like  they  did 
when  we  reported  it  there  at  Howard  and  Riverside  when  start- 
ing on  that  trip.  Q.  You  had  noticed  when  you  heard  him  make 
this  report  at  Howard  and  Riverside,  you  commenced  to  notice 
it?  A.  Yes,  sir.  Q.  And  you  knew  all  about  it  before  you  got 
to  the  end  of  the  car  line,  didn't  you?  *  *  *  Q.  And  you  made 
all  those  stops  all  right,  didn't  you  ?  A.  Well,  with  the  exception 
he  had  to  throw  off  his  current  a  good  deal  farther  out  than  he 
did  when  his  car  was  in  perfect  working  order.  Q.  Well,  he 
made  the  stops  all  right?  A.  Yes.  He  made  some  of  them  pretty 
close  to  the  railroad  I  considered.  Q.  You  knew  that  before 
you  reached  the  end  of  the  car  line?  A.  Yes,  sir.  *  *  *  Q.  You 
say  this  current  when  on  10  points  is  on  at  full  speed?  A.  Yes, 
sir.  Q.  And  it  is  impossible  to  run  a  street  car  any  faster  than 
the  speed  it  is  on  when  it  is  on  the  ten  points?  A.  Unless  it  is 
on  a  high  voltage.  *  *  *  Q.  The  car  you  had,  car  87,  it  was  at 
full  speed  when  at  ten  points?  A.  Yes,  sir.  *  *  *  Q.  And  it 
went  full  speed  without  making  any  stop  until  the  car  got  within 
about  75  feet  of  the  track?  A.  Yes,  sir.  Q.  And  then  he  started 
to  stop  it  ?  A.  Yes." 

Appellant  also  testified  that  the  car  was  one  of  the  largest  cars 
of  the  company,  "one  of  those  big,  heavy,  aisle  cars,"  about  37 
feet  in  length,  ftere  is  a  case  where  the  motorman  and  conductor 
were  both  men  of  experience.  They  could  judge  the  speed  of  the 
car.  They  knew  where  they  were  at  all  times.  They  knew  the 
brakes  of  their  car  were  not  working  right,  and  that  the  car  fre- 
quently on  that  account  ran  by  crossings  where  passengers  re- 
quired the  car  to  stop.    They  knew  they  were  coming  to  a  steam 
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railway  crossing  where  they  were  required  to  stop  the  car  and 
flag  across  such  crossing.  They  ran  this  car  at  the  rate  of  30 
miles  per  hour  up  to  within  75  feet  of  the  railroad  crossing  before 
attempting  to  stop.  It  would  seem  at  least  doubtful  whether  a 
heavy  car,  37  feet  in  length,  traveling  at  the  rate  of  30  miles  per 
hour,  could  be  stopped  at  within  twice  its  length.  It  certainly 
could  not  be  stopped  with  any  degree  of  comfort  to  its  eleven  pas- 
sengers. 

But,  if  we  assume  that  it  could  be  stopped  within  that  dis- 
tance, it  seems  too  clear  for  controversy  that  the  motorman  was 
guilty  of  wanton  carelessness  in  maintaining  such  a  rate  of  speed 
up  to  within  75  feet  of  the  crossing  before  attempting  to  stop, 
when  he  knew  that  the  brakes  of  the  car  were  out  of  repair.  This 
great  speed  of  the  car  was  clearly  the  proximate  cause  of  the  ac- 
cident. The  motorman  was  inexcusable  for  maintaining  such 
speed  under  such  circumstances.  It  is  claimed  that  the  conductor 
was  not  responsible  for  the  acts  of  the  motorman.  The  evidence 
of  the  conductor  himself  was  that  it  was  the  duty  of  the  motor- 
man  to  stop  the  car  upon  a  signal  from^the  conductor.  The  con- 
ductor knew  where  the  car  was.  He  knew  the  rate  of  speed  at 
which  the  car  was  traveling,  and  he  knew  the  condition  of  the 
car.  The  car  was  in  his  control,  and  he  was  as  much  responsible 
for  the  speed  of  the  car  as  the  motorman.  But,  if  he  were  not, 
he  was  a  fellow  servant  with  the  motorman,  and  the  company 
was  not  liable  to  him  for  the  negligence  of  a  fellow  servant.  Grim 
V.  Olympia  Light  &  Power  Company,  42  Wash.  119,  84  Pac.  635; 
Berg  V.  Seattle,  Renton,  etc.,  R.  Co.,  44  Wash.  14,  87  Pac.  34, 
120  Am.  St.  Rep.  968.  The  evidence  here  shows  that  the  negli- 
gence which  caused  the  accident  was  that  of  the  appellant,  and  not 
of  the  company,  and  therefore  the  trial  court  properly  dismissed 
the  action. 

The  order  appealed  from  is  therefore  affirmed. 

RuDKiN,  C.  J.,  and  Crow,  J.,  concur. 

Dunbar,  J.  I  dissent.  I  do  not  think  the  doctrine  of  felttw 
servant  applies,  and  the  other  question  discussed  was  plainly  for 
the  jury. 

Parker,  J.  I  concur  with  Judge  Dunbar. 
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(Supreme  Court  of  Arkansas,  June  28,  1909.) 
[121  S.  W.  Rep.  930.] 

Railroads — ^Duty  to  Fence — Construction  of  Statute. — A  statute  re- 
<iuiring  a  certain  railroad  company  to  fence  its  right  of  way  in  certain 
counties,  and  imposing  a  penalty  for  violation,  every  day  which  the 
company  shall  fail  to  comply  with  the  provisions  being  made  a  sep- 
arate offense,  was  aimed  at  the  line  of  railroad  described,  and  not 
at  the  particular  corporation  which  owned  and  operated  it,  and  is  in 
the  nature  of  a  police  regulation. 

Constitutional  Law— Equal  Protection  of  Laws — ^Applicability  to 
Corporations. — Corporations  fall  within  Const.  U.  S.  Amend.  14,  which 
forbids  a  state  to  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,  and  states  cannot,  by  arbitrary  classification 
based  upon  no  difference  which  bears  a  reasonable  and  just  relation 
to  the  act  or  business  regulated,  place  bjurdens  upon  one  class  of  per- 
sons not  shared  by  others. 

Constitutional  Law — Special  Acts — Legislature  as  Judges  of  Neces- 
sity.— The  Constitution  permits  special  legislation  when  general  laws 
cannot  be  made  applicable;  and  the  Legislature  is  the  sole  judge  of 
the  necessity  for  a  special  statute. 

Constitutional  Law — ^Judicial  Powers — Encroachment  on  Legislation 
— Statutes — Reasonableness. — ^The  legislative  exercise  of  the  police 
power  must  be  reasonable,  and  whether  it  is  reasonable  is  for  the 
courts  to  determine,  but  the  necessity  for  the  exercise  of  the  power 
in  a  given  case  is  addressed  to  the  discretion  of  the  Legislature. 

Constitutional  Law — Equal  Protection  of  'Laws — ^Valid  Classiiica- 
lion. — ^The  Legislature  may,  in  the  exercise  of  the  police  power,  de- 
termine that  conditions  are  such,  along  a  certain  railroad,  in  certain 
counties,  that  the  track  should  be  fenced  in  a  particular  manner,  dnd 
enact  to  that  effect,  and  the  fact  that  there  are  other  railroads  in  that 
portion  of  the  state,  and  that  another  railroad  traverses  one  of  the 
counties,  does  not  make  the  enactment  an  arbitrary  classification; 
and  it  is  not  violative  of  Const.  U.  S.  Amend.  14,  forbidding  a  state 
to  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  law. 

Railroads — Repairs — Construction  of  Statute. — The  penalty  applies 
to  a  failure  or  refusal  to  repair  the  fence,  so  as  to  keep  it  in  the  con- 
dition required  by  the  statute,  as  well  as  a  failure  to  fence. 

Appeal  from  Circuit  Court,  Boone  County ;  Brice  B.  Hudgins, 
Judge. 

The  Missouri  &  North  Arkansas  Railroad  Company  was  con- 
victed of  violating  a  statute  requiring  the  fencing  of  its  right  of 
way,  and  appeals.    Affirmed. 
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IV.  B.  Smith  and  7.  Merrick  Moore,  for  appellant. 
Hal.  L,  Norwood,  Atty.  Gen.,  and  C.  A.  Cunningham,  Asst. 
Atty.  Gen.,  for  the  State. 

McCuLLOCH,  C.  J.     The  Missouri  &  North  Arkansas  Rail- 
road Company  appeals  from  judgments  of  the  circuit  court  of 
Boone  county  in  two  cases,  assessing  penalties  against  it  for  al- 
leged violations  of  a  statute  enacted  by  the  Legislature  in  1905 
requiring  the  St.  Louis  &  North  Arkansas  Railway  Company  to 
fence  its  right  of  way  in  the  counties  of  Carroll,  Boone,  and 
Searcy,  in  this  state.    The  appellant  is  a  railroad  corporation,  and 
succeeded  to  all  the  rights,  franchises,  and  property  of  said  St. 
Louis  &  North  Arkansas  Railway  Company  by  purchase  from  a 
commissioner  of  the  United  States  Circuit  Court  in  a  mortgage 
foreclosure  suit.    The  statute  was  enacted  in  1905   (Acts  1905, 
p.  410),  but  was  made  to  take  effect  on  September  1,  1906,  and 
appellant  received  its  deed  of  conveyance  from  the  commissioner 
on  June  26,  1906.    The  first  section  of  the  statute  reads  as  fol- 
lows:   "Section  1.    That  the  St.  Louis  &  North  Arkansas  Rail- 
way Company  is  hereby  required  to  fence  its  right  of  way  in  the 
counties  of  Carroll,  Boone  and  Searcy,  as  hereinafter  provided." 
The  second  section  requires  that  the  fence  shall  be  built  on  both 
sides  of  the  roadbed,  so  as  to  prevent  stock  from  crossing  the 
track,  and  specifies  how  the  fence  shall  be  constructed.     Sec- 
tion 3  requires  the  company  to  make  gates  at  private  crossings 
and  stock  guards  at  public  crossings,  and  further  provides  that  the 
company  shall  not  be  required  to  fence  the  track  in  cities  or  towns 
or  at  places  where  natural  barriers  render  it  impossible  for  stock 
to  go  upon  the  track.     Section  4  requires  the  company  to  keep 
the  fence  and  stock  guards  in  good  repair,  and  makes  it  liable  for 
double  damages  in  case  stock  is  injured  or  killed  on  the  track 
when  the  fence  is  not  in  good  condition,  but  provides  that,  when 
the  fence  is  kept  in  good  repair,  the  company  shall  not  be  liable 
for  killing  or  injuring  stock.    Section  5,  which  prescribes  the  pen- 
alty, is  as  follows:     "That  if  said  railroad  company  shall  fail, 
refuse  or  neglect  to  comply  with  the  provisions  and  requirements 
of  this  act,  it  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  before  any  court  of  competent  jurisdiction,  be  fined  not 
less  than  fifty  dollars  nor  more  than  five  hundred  dollars,  and 
every  day  said  railroad  company  shall  fail  to  comply  with  the 
provisions  of  this  act  shall  be  a  separate  offense." 

1.  The  statute  in  question  took  effect  after  the .  appellant  be- 
came the  owner  of  the  line  of  railroad  described  therein.  It  can-^ 
not  well  be  contended,  and  is  not  contended  here,  that  the  statute, 
if  valid,  does  not  apply  to  appellant  as  the  owner  of  the  railroad. 
The  statute  was  aimed  at  the  line  of  railroad  described,  and  not 
at  the  particular  corporation  which  owned  and  operated  it.  " 
is  in  the  nature  of  a  police  regulation  applicable  to  a  certain 
line  of  railroad. 
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2.  It  is  contended  that  the  statute  is  violative  of  that  part  of 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States  which  forbids  that  a  state  shall  "deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the  laws."  Corporations 
fall  within  this  provision,  and  are  entitled  to  its  protection.  It 
is  insisted  that  the  statute  singles  out  one  line  of  railroad,  and  im- 
poses upon  the  owner  of  it  the  unequal  burden  of  fencing  the 
track  when  similar  burdens  are  not  placed  on  other  railroad  com- 
panies. Decisions  of  the  Supreme  Court  of  the  United  States 
are  relied  on,  holding  that  states  cannot,  by  arbitrary  classifica- 
tion, based  upon  no  difference  which  bears  a  reasonable  and  just 
relation  to  the  act  or  business  regulated,  place  burdens  upon  one 
class  of  persons  not  shared  by  others.  Railway  Co.  v.  Ellis,  165 
U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666;  Cotting  v.  Kansas 
City  Stockyards,  183  U.  S.  79,  22  Sup.  Ct.  30,  46  L.  Ed.  92.  In 
the  Cotting  Case  supra,  a  statute  of  Kansas  was  considered  which, 
though  general  in  terms,  was  found  to  apply  only  to  a  single  com- 
pany engaged  in  operating  stockyards.  The  statute  attempted 
to  regulate  the  charges  of  the  company,  among  other  regulations, 
and  the  court  held  that  the  classification  was  arbitrary  and  un- 
just, and  denied  to  that  company  the  equal  protection  of  the 
laws.  In  that  case  the  regulation  of  rates,  etc.,  was  found  to  be 
such  as  would  have  applied  to  any  other  company  engaged  in 
similar  business,  and  that  the  classification  was  not  based  upon 
any  distinction  between  the  business  of  that  company  and  that 
of  other  companies  in  the  same  business.  The  statute  now  un- 
der consideration  falls  within  a  different  principle.  It  is  a  special 
act,  applicable  to  a  given  locality ;  that  is  to  say,  to  a  particular 
line  of  railroad  running  through  a  certain  locality.  It  is  purely 
local  in  its  operation.  The  selection  of  this  line  of  railroad  is 
necessarily  the  selection  of  a  given  territory  over  which  the  stat- 
ute is  to  operate,  and  it  implies  a  determination  by  the  lawmakers 
of  the  question  of  necessity  for  such  provision  as  a  protection  to 
the  property  along  that  particular  route.  Now,  the  Constitution 
of  this  state  permits  special  legislation  when  general  laws  cannot 
be  made  applicable,  and  this  court  has  repeatedly  held  that  the 
Legislature  is  the  sole  judge  of  the  necessity  for  a  special  statute. 
Boyd  V,  Bryant,  35  Ark.  69,  37  Am.  Rep.  6;  Davis  v.  Gaines, 
48  Ark.  370,  3  S.  W.  184;  Carson  v.  Levee  District,  59  Ark.  513, 
27  S.  W.  590;  Railway  Company  v.  Grayson,  72  Ark.  119,  78 
S.  W.  777;  Waterman  v.  Hawkins,  75  Ark.  120,  86  S.  W.  844; 
Hendricks  v.  Block,  80  Ark.  333,  97  S.  W.  63.  The  legislative 
exercise  of  the  police  power  must  be  reasonable,  and  whether  or 
not  such  legislation  is  reasonable  is  a  question  for  the  courts  to 
determine;  but  the  necessity  for  the  exercise  of  the  power  in  a 
given  case  is  a  matter  addressed  to  the  discretion  of  the  Leg- 
islature. La.  &  Ark.  Ry.  Co.  v.  State,  85  Ark.  12,  106  S.  W.  960; 
2  Tiedeman  on  State  and  Federal  Control,  p.  987. 
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It  is  not  contended  that  a  statute  requiring  railroad  companies 
to  fence  their  tracks  is  not  a  proper  exercise  of  the  police  power, 
nor  that  it  places  an  unreasonable  or  unnecessary  burden  upon  the 
appellant  company  in  this  instance  to  fence  its  track.    The  only 
complaint  is  that  this  company  should  not  be  singled  out  and  com- 
pelled to  do  that  which  other  railroad  companies  in  the  state  are 
not  required  to  do.    The  answer  which  we  make  to  the  contention 
is  that  the  Legislature  has  determined,  it  is  presumed  after  due 
investigation,  that  the  conditions  are  such  along  the  route  of  this 
railroad  that  the  track  should  be  fenced  in  a  particular  manner 
pointed  out  in  the  statute  for  the  protection  of  live  stock,  and, 
maybe,  for  the. better  security  of  human  life,  in  the  operation  of 
trains.    The  particular  reasons  which  prompted  the  Legislature 
in  arriving  at  this  decision  we  are  not  called  upon  to  inquire  into. 
The  fact  that  there  are  other  railroads  in  that  portion  of  the  state, 
and  that  another  railroad  traverses  one  of  the  counties  mentioned 
in  the  statute,  does  not  stamp  the  enactment  as  an  arbitrary  classi- 
fication.   Different  conditions,  calling  for  different  regulations, 
may  exist  in  the  same  county,  and,  as  we  have  already  said,  the 
Legislature  alone  can  inquire  into  and  determine  the  necessity  of 
putting  into  force  a  police  regulation  in  a  given  locality.    The 
Supreme  Court  of  the  United  States  in  Erb  v,  Morasch,  177  U.  S. 
585,  20  Sup.  Ct.  819,  44  L.  Ed.  897^  has,  we  think,  announced  the 
principle  which  controls  in  this  case.    There  the  court  upheld  as  a 
valid  exercise  of  police  control  an  enactment  regulating  the  speed 
of  trains  on  all  railroads  save  one  in  Kansas  City.     The  court 
said:     "If  there  were  nothing  in  the  record  beyond  the  mere 
words  of  the  ordinance,  we  are  of  the  opinion  that  the  contention 
could  not  be  sustained,  because  it  is  obvious  on  a  moment's  reflec- 
tion that  the  tracks  of  different  railroads  may  traverse  the  limits 
of  a  city  under  circumstances  so  essentially  different  as  to  justify 
separate   regulations.      One  may  pass  through  crowded  parts, 
crossing  or  along  streets  constantly  traveled  upon  by  foot  passen- 
gers and  vehicles,  while  others  may  pass  through  remote  parts  of 
the  city,  where  there  is  little  danger  to   individuals  or  carriages. 
One  may  pass  through  such  parts  of  the  city  as  will  prevent  its 
tracks  from  being  fenced  and  where  it  is  not  in  fact  fenced,  while 
another  may  pass  through  parts  which  will  permit  the  fencing  of 
the  tracks,  and  where  the  tracks  are  in  fact  fenced.    Under  those 
circumstances,  a  different  regulation  as  to  the  matter  of  speed 
would  be  perfectly  legitimate,  and  it  could  not  be  held  that  the 
classification  was  arbitrary  or  without  reasonable  reference  to  the 
conditions  of  the  several  roads.    With  the  presumption  always  in 
favor  of  the  validity  of  the  legislation,  state  or  municipal,  if  the 
ordinance  stood  by  itself,  the  courts  would  be  compelled  to  pre- 
sume that  the  different  circumstances  surrounding  the  tracks  of 
the  respective  railroads  were  such  as  to  justify  a  different  rule  in 
respect  to  the  speed  of  their  trains." 
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3.  The  track  was  fenced  by  the  St.  Louis  &  North  Arkansas 
Raih-oad  Company  before  the  appellant  acquired  title  to  the  prop- 
erty, and  in  each  of  the  two  cases  before  us  the  appellant  is 
charged  with  having  permitted  the  fence  to  remain  out  of  repair 
so  that  its  condition  was  not  such  as  the  statute  requires.  It  is 
urged  that  the  penalty  applies  only  to  the  failure  to  fence  the 
track,  and  not  to  failure  or  refusal  to  repair  it  so  as  to  keep  it  in 
the  condition  required  by  the  statute.  We  construe  the  act  to  pre- 
scribe a  penalty  for  failure  or  refusal  to  comply  with  any  of  the 
requirements  of  the  act ;  and  one  of  the  requirements  is  to  keep 
the  fence  and  stock  guards  in  good  repair.  A  separate  penalty  is 
prescribed  for  each  day's  failure  or  refusal  to  comply.  The 
statute  measures  the  offense  by  the  period  of  time,  viz.,  by  the 
day,  and  not  by  the  number  or  extent  of  breaches. 

The  judgment  in  each  case  is  affirmed. 


Scranton  Gas  &  Water  Co.  v.  Delaware,  L.  &  W.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  June  22,  1909.) 

[73   Atl.   Rep.   1097.] 

Eminent  Domain — Railroads — Straightening  Line. — The  reduction  of 
total  curvature  of  a  railroad  company's  track  from  473  degrees  to 
150  degrees  brings  the  improvement  within  Act  March  17,  1869  (P. 
L.  12),  authorizing  a  railroad  to  straighten  its  line  for  the  better  se^ 
curity  of  persons  and  property,  and  to  increase  transportation  facil- 
ities and  for  such  purpose  to  appropriate  lands,  and  it  is  of  no  con- 
sequence that  the  railroad  had  in  mind  other  advantages,  or  that 
they  were  the  controlling  consideration,  without  which  the  improve- 
ment would  not  have  been  entered  upon. 

Eminent  Domain — Railroads — Straightening  Line. — Where,  though 
the  specific  purpose  in  view  was  not  declared  in  either  the  resolution 
of  the  executive  committee  of  a  railroad  company,  or  of  its  board  of 
directors,  and  though  the  change  in  its  line  was  described  as  a  relo- 
cation, it  is  yet  evident  what  the  purpose  was,  and  that  what  was  in- 
tended was  such  a  change  as  is  provided  for  by  Act  March  17,  1869 
(P.  L.  12),  authorizing  a  railroad  to  condemn  land  to  straighten  ita 
line,  the  proceedings  were  entirely  regular  and  adequate. 

Eminent  Domain — Railroads — Necessity  for  Taking. — Act  March  17, 
1869  (P.  L.  12),  commits  to  the  board  of  directors  of  a  railroad  the 
determination  of  the  necessity  of  taking  additional  land  to  straighten 
its  line,  and  its  determination  reached  in  .good  faith  is  conclusive,  and 
the  act  does  not  intrust  to  the  court  any  supervisory  power. 
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Eminent  Domain — Property  Which  May  Be  Taken — Property  De- 
voted to  Public  Use.* — Property  devoted  to  public  use,  including  a 
franchise,  is  subject  to  eminent  domain,  and  may  be  taken  for  other 
uses,  but  not  without  legislative  authority  expressed  in  clear  terms  or 
by  necessary  implication. 

Eminent  Domain — Necessity  for  Taking — ^Property  Devoted  to  Pub- 
lic Use. — The  necessity  which  will  permit  the  condemnation  of  prop- 
erty devoted  to  a  public  use  must  be  one  that  arises  from  the  nature 
of  things,  over  which  the  corporation  has  no  control.  It  must  not 
be  a  necessity  created  by  the  corporation  itself  for  its  own  conven- 
ience, or  for  the  sake  of  economy. 

Eminent  Domain — Property  Which  May  Be  Taken — Propery  De- 
voted to  Public  Use. — The  mere  possibility  that  land  of  a  water  com- 
pany may  at  some  future  time  become  necessary  to  the  exercise  of 
its  franchise  does  not  exempt  it  from  condemnation  by  a  railroad 
company,  nor  does  the  fact  that  the  property  is  at  present  employed, 
if  the  use  is  not  necessary  to  the  exercise  of  the  water  company's 
franchise. 

Eminent  Domain— Property  Which  May  Be  Taken — Property  De- 
voted to  Public  Use. — The  condemnation  of  lands  of  a  water  com- 
pany by  a  railroad  was  properly  not  restrained  where  the  lands  were 
not  then  employed  by  the  water  company  in  the  exercise  of  its  fran- 
chise, and  there  were  other  available  sites  for  reservoirs  adequate  for 
the  future  of  the  company,  and  the  improvement  by  the  railroad  would 
not  result  in  increasing  water  pollution. 

Appeal  and  Error — Review — Findings  of  Chancellor. — The  findings 
of  a  chancellor  will  only  be  disturbed  as  manifest  error  is  shown. 

Appeal  from  Court  of  Common  Pleas,  Lackawanna  County. 

Bill  for  an  injunction  by  the  Scranton  Gas  &  Water  Company 
against  the  Delaware,  Lackawanna  &  Western  Railroad  Company. 
Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

Argued  before  Fell,  Brown,  Potter,  El  kin.  and  Stewart, 

James  H,  Torrey,  D.  T.  Watson,  and  M.  /.  Martin,  for  appel- 
lant. 

John  G.  Johnson  and  Willard,  Warren  &  Knapp,  for  appellee. 

Stewart,  J.  The  Delaware,  Lackawanna  &  Western  Railroad 
Company,  a  corporation  of  this  state,  owning  and  operating  a 
double-track  line  of  railroad,  and  invested  with  right  of  eminent 
domain,  instituted  proceedings  in  the  court  of  Lackawanna  county 

*See  first  foot-note  of  Louisville  &  N.  R.  Co.  v.  City  of  Louisville 
(Ky.),  33  R.  R.  R.  117,  66  Am.  &  Eng.  R.  Cas.,  N.  S.,  117  (right  to 
condemn  railroad  property);  Great  Falls  Power  Co.  v.  Great  Falls, 
etc.,  Co.  (Va.),  21  R.  R.  R.  776,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  776 
(right  of  one  corporation  to  condemn  land  of  another). 
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for  the  condemnation  of  certain  lands  owned  by  the  Scranton  Gas 
&  Water  Company  in  said  county.  The  latter  company,  denying 
the  right  of  the  former  to  appropriate  the  lands  in  question,  filed 
its  bill  for  an  injunction  to  restrain  the  railroad  company  from 
entering  upon  and  taking  possession  of  said  lands,  or  laying  tracks 
or  obstructing  the  gas  and  water  company  in  any  way  in  their  use 
and  occupancy  of  the  same.  No  preliminary  injunction  was  is- 
sued, inasmuch  as  the  railroad  company  consented  to  proceed  no 
further  with  its  work  until  final  hearing.  Upon  final  hearing  the 
bill  was  dismissed  without  prejudice.  From  this  decree  the  gas 
and  water  company  has  appealed. 

The  railroad  company  claims  the  right  to  appropriate  these 
lands  under  'and  by  virtue  of  the  provisions  of  the  act  of  March 
17,  1869  (P.  L.  12),  which,  among  other  things,  authorizes  rail- 
road companies  "to  straighten,  widen,  deepen,  enlarge,  and  other- 
wise improve  the  whole  or  portion  of  their  lines  of  railroad  *  *  * 
when,  in  the  opinion  of  the  board  of  directors  of  any  such  com- 
pany, the  same  may  be  necessary  for  the  better  security  or  safety 
of  persons  and  property,  and  increasing  the  facilities  and  capacity 
for  the  transportation  of  traffic  thereon,  and  for  such  purposes  to 
purchase,  hold,  and  use  or  enter  upo»,  take  and  appropriate  lands 
and  material."  Except  as  authority  can  be  derived  from  this  act, 
it  does  not  exist.  The  change  here  proposed  involves  a  departure 
from  the  line  originally  adopted  and  used  since  1854  for  a  longi- 
tudinal distance  of  about  four  miles,  the  greatest  departure  from 
the  old  line  at  any  one  point  being  about  2,500  feet,  with  the  result 
that  the  line  of  railroad  will  be  shortened  by  a  half  mile  and  the 
total  curvature  reduced  some  323°,  with  no  individual  curve  ex- 
ceeding 2°.  We  do  not  understand  that  it  is  any  part  of  appellant's 
appellant's  contention  that  the  railroad  company  in  making  so 
wide  a  departure  from  its  original  location  is  exceeding  its  au- 
thority under  the  act,  if  in  point  of  fact  it  is  being  done  for  the 
purpose  of  straightening  the  tracks,  and  if  the  action  taken  by  the 
company  in  so  ordering  the  improvement  meets  the  requirements 
of  the  law.  The  contention  is  that  the  change  attempted  by  the 
railroad  company  was  projected  and  entered  upon,  not  for  the 
purpose  of  straightening  or  widening  the  company's  tracks,  but 
with  a  view  to  relocate  its  line ;  that  the  action  taken  by  the  com- 
pany contemplated  nothing  beyond  this;  and  the  fact  that  a  re- 
duced curvature  and  shortened  line  will  result  is  but  an  incident 
which  did  not  enter  into  the  purpose. 

The  assignments  of  error  are  26  in  number.  These  have  been 
resolved  in  appellant's  brief  into  three  distinct  questions,  clearly 
and  concisely  stated,  and  to  them  we  shall  confine  the  discussion, 
observing,  however,  an  inverse  order. 

1.  The  question  first  to  be  considered  is  thus  stated  in  appel- 
lant's brief :  "Were  the  proceedings  of  the  defendant,  the  rail- 
road company,  for  a  condemnation  of  this  land  a  valid  and  proper 
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exercise  of  the  power  of  eminent  domain,  particularly  for  the  pur- 
poses covered  by  the  widening  and  straightening  act  of  1869?*^ 
One  manifest  result  of  the  proposed  change,  unchallenged,  will  be 
the  straightening  of  the  railroad  tracks,  and  that  too  to  a  most 
marked  degree.  As  we  have  seen,  the  reduction  of  total  curvature 
will  be  from  473°  on  the  present  line  to  150°  on  the  new.  The  mere 
statement  of  such  fact  brings  the  improvement  within  the  provi- 
sions of  the  act  of  1869.  It  is  of  no  consequence  that  the  railroad 
company  had  in  mind  other  advantages,  or  that  these  were  the 
controlling  considerations  without  which  the  improvement  would 
not  have  been  entered  upon.  Windsor  Glass  Company  v.  Car- 
negie Company,  204  Pa.  459,  54  Atl.  329 ;  Rudolph  v.  Schuylkill 
Railroad  Company,  166  Pa.  430,  31  Atl.  131 ;  Gaw  v.  Bristol,  etc.,. 
R.  R.  Co.,  196  Pa.  442,  46  Atl.  372 ;  Oliver  v.  Thompson's  Run 
Bridge  Company,  197  Pa.  344,  47  Atl.  230.  The  inquiry  in  all 
such  cases  must  be,  not  into  the  conduct  of  the  company,  but  into 
the  rights  conferred  upon  the  company  by  law.  If  authorized  by 
its  charter  to  do  the  thing  complained  of,  the  authority  of  the 
court  is  at  an  end,  no  matter  what  latent  design  may  be  developed. 
The  facts  in  regard  to  the  proceeding  taken  by  the  railroad  com- 
pany as  preliminary  to  the  improvement  are  undisputed.  In  1895 
the  president  of  the  company  caused  various  surveys  to  be  made. 
A  new  alignment  being  made,  the  center  line  was  .marked  on  the 
ground  by  stakes.  The  map  showing  the  location  made  by  the 
engineers  was  submitted  by  the  president  to  the  executive  commit- 
tee of  the  company  on  May  1,  1906.  The  following  is  the  minute 
of  the  action  taken  by  that  committee :  "The  president  presented 
plans  and  estimates  of  cost,  of  building  new  third  track  and  relo- 
cating present  main  track  between  Moscow  and  Gouldsboro.  On 
motion  it  was  resolved  that  the  change  of  alignment  proposed  and 
recommended  be  hereby  approved,  and  authority  be  given  to  let 
the  necessary  contracts  for  relocation  and  building  of  the  line  as 
recommended  and  the  building  of  a  third  track  from  Moscow  to 
Gouldsboro,  the  total  estimated  cost  of  which  is  about  $485,443. 
Said  change  will  eliminate  320**  curvature  and  shorten  the  main 
line  517/1000  of  a  mile."  On  May  31st  following,  at  a  meeting 
of  the  board  of  directors,  this  minute  of  the  executive  committee 
was  read,  "and  the  action  of  the  committee  approved.  While  the 
specific  purpose  in  view  is  not  declared  in  either  resolution,  and 
while  the  change  in  the  line  is  described  as  a  relocation,  it  is  yet 
evident  what  the  purpose  was,  and  just  as  evident  that  what  was 
intended  was  a  change  such  as  is  provided  for  by  the  act  of  1869, 
and  by  that  act  only.  The  minute  of  the  executive  committee's 
action  admits  of  no  other  construction  than  that  the  plans  submit- 
ted were  approved  for  the  reason  that  the  proposed  change  would 
accomplish  a  reduction  in  curvature  and  shorten  the  main  litie 
about  a  half  mile.  If  it  included  as  well  the  laying  of  an  addi- 
tional track,  that  too  was  within  the  provisions  of  the  act,  for  it 
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would  be  improving  a  portion  of  the  line  by  furnishing  increased 
facilities  and  capacity  for  the  transportation  of  traffic  thereon. 
Every  apparent  purpose  the  company  could  have  had,  could  have 
been  accomplished  under  the  provisions  of  the  act  of  1869,  and 
there  is  no  reason  to  doubt  the  company's  good  faith.  We  need 
not  stop  to  inqiiire  whether  the  action  of  the  executive  committee 
standing  alone  would  be  a  sufficient  expression  of  opinion  as  to 
the  necessity  of  the  proposed  change,  "for  it  does  not  stand  alone. 
I^inal  action  was  taken  at  a  meeting  of  the  board  of  directors  of 
the  company  before  legal  proceedings  to  condemn  were  begun 
confirmatory  of  all  that  had  been  done  by  the  executive  committee. 
By  their  sanction  the  board  of  directors  made  the  action  of  the 
committee  their  own.  The  court  finds  that  the  proceedings  were 
entirely  regular  and  adequate,  and  in  this  we  concur. 

2.  "Was  the  location  of  the  additional  line  of  the  defendant 
company  through  the  land  in  controversy  necessary  for  the  pur- 
pose of  that  railroad,  not  merely  convenient  or  economical  or  more 
desirable,  but  necessary?"  Here  is  introduced  an  element  that 
can  have  no  place  in  the  inquiry.  The  location  of  the  line  is  not  a 
matter  to  be  considered  in  determining  whether  a  necessity  exists 
for  the  improvement.  A  change  of  line  may  be  necessary  to  better 
secure  the  safety  of  persons  and  property  and  increase  the  facili- 
ties and  capacity  for  the  transportation  of  traffic,  and  yet  there 
may  be  no  .practical  way  of  accomplishing.it.  The  necessity  re- 
mains all  the  same.  It  is  the  necessity  for  the  purposes  indicated 
in  the  act  that  gives  the  right.  The  particular  location  is  a  matter 
to  be  determined  wholly  by  the  party  exercising  the  right.  The 
fact  that  the  land  required  for  the  line  adopted  is  corporate  prop- 
erty is  of  no  consequence  in  itself ;  for  corporate  property  is  no 
more  exempt  from  condemnation  than  the  property  of  the  individ- 
ual, except  as  it  is  impressed  with  a  public  use.  How  far  the 
property  here  taken  is  impressed  with  such  public  use  will  be  for 
consideration  when  we  reach  the  next  inquiry.  The  law  commits 
to  the  board  of  directors  the  determination  of  the  question  of  the 
necessity  in  connection  with  the  proposed  change.  In  this  case  the 
board  determined  that  the  proposed  change  is  necessary  for  the 
purposes  indicated  in  the  act,  and  that  is  conclusive  of  the  matter. 
Wilson  V,  Pittsburg,  etc.,  Railroad  Company,  222  Pa.  541,  72  AtL 
235.  The  fact  that  the  board  of  directors  has  authorized  an  ex- 
penditure of  $400,000  to  accomplish  the  proposed  change  is  sub- 
stantial evidence  that  they  are  acting  in  good  faith.  A  finding  by 
the  court  that  a  necessity  existed  for  the  change  was  not  a  con- 
dition precedent  on  which  the  right  to  make  it  depended.  The 
act  does  not  intrust  to  the  court  any  such  supervisory  power. 

3.  "Was  the  land  in  controversy  necessary  for  the  corporate 
uses,  present  or  future,  of  the  plaintiff,  the  water  company?"  If 
it  was,  then,  except  as  expressed  or  implied  statutory  authority 
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for  the  appropriation  of  it  by  the  railroad  company  can  be  as- 
serted, it  may  not  be  taken  on  the  ground  of  convenience  or  neces- 
sity.  The  appellant  company  is  also  a  public  service  corporation, 
of  no  secondary  importance,  whether  measured  by  the  character 
of  the  service  it  renders  or  the  number  of  people  it  ministers  to. 
It  enjoys  the  right  of  eminent  domain  as  well.    It  owns  12  parcels 
of  land  lying  and  adjacent  to  or  close  by  Roaring  Brook,  a  stream 
from  which  it  derives  the  -principal  water  supply  for  the  city  of 
Scranton  both   for  domestic  and  manufacturing  purposes.    The 
railroad  traverses  the  valley  of  the  Roaring  Brook,  and  follows 
closely  tlje  line  of  the  stream.    The  condemnation  proceeding  con- 
templates the  appropriation  of  so  much  of  these  several  parcels  as 
may  be  necessary  for  the  construction  of  the  new  line,  consisting 
of  three  tracks.    The  bill  filed  in  the  case  complains  ( 1 )  that  all  of 
the  lands  to  be  condemned  are  necessary  for  the  corporate  use  of 
the  plaintiff,  were  acquired  for  such  purposes,  and  are  already  de- 
voted to  public  use;   ^2)  that  the  portion  of  the  land  proposed  to 
be  taken  is  necessary  and  essential  to  the  plaintiff  for  present  and 
future  use  for  reservoirs  for  the  accumulation  and  storage  of 
water;  (3)  that  no  necessity  exists  for  changing  the  defendant's 
line  from  the  southwest  side  of  Roaring  Brook  where  now  located 
to  the  northeast  side  so  passing  through  the  dam  and  reservoir 
sites  of  the  plaintiff  company,  and  that  the  change  of  defendant's 
line,  if  effected,  will  cause  pollution  of  the  water  in  its  construc- 
tion and  operation  to  the  detriment  of  the  health  of  the  inhabit- 
ants of  the  city  of  Scranton.   A  large  amount  of  testimony  was 
taken  in  the  case  covering  not  only  the  present  situation  with  re- 
spect to  these  lands,  the  uses  to  which  they  are  now  put  and  their 
importance  in  that  connection,  but  the  probability  of  future  re- 
quirements of  the  water  company  in  connection  therewith.    There 
can  be  no  ground  for  controversy  with  respect  to  the  six  parcels. 
It  is  admitted  that  the  appellant  acquired  ownership  of  these  sub- 
sequent to  the  railroad  company's  appropriation.    When  so  ac- 
quired these  parcels  were  already  impressed  with  a  public  use — 
the  defendant's  right  of  way  having  attached — which  could  not  be 
interfered  with  by  mere  purchase  of  the  property.    The  remaining 
parcels  had  long  been  the  property  of  the  appellant  company,  and, 
if  devoted  to  public  use  and  essential  to  the  business  of  the  water 
company,  nothing  short  of  the  express  authority  or  one  arising  by 
necessary  implication  could  justify  their  appropriation  by  another 
corporation.    Property  devoted  to  public  use,  including  franchise, 
is  subject  to  eminent  domain,  and  maybe  taken  for  other  uses ; 
but  it  is  equally  settled  that  it  cannot  be  taken  without  legislative 
authority  expressed  in  clear  terms,  or  by  necessary  implication 
GrofFs  Appeal,  128  Pa.  621,  18  Atl.  431.   On  the  other  hand,  in 
the  absence  of  some  statutory  provision  expressly  or  by  imphca- 
tion  forbidding  it,  property  devoted  to  one  public  use  may  under 
general  statutory  authority  be  taken  for  another  public  use,  when 


Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S         691 

Scran  ton  G.  ft  W.  Co.  v.  Dclawafe*  etc.*  R.  Co 

the  taking  will  not  materially  impair  or  interfere  with  or  is  not 
inconsistent  with  the  use  already  existing,  and  is  not  detrimental 
to  the  public.    In  re  Rochester  Water  Commissioners,  66  N.  Y. 
413.     In  either  case  there  must  exist  a  necessity  for  the  taking, 
and  this  necessity,  as  was  said  in  Penna.  Railroad  Company's  Ap- 
peal, 93  Pa.  150,  must  be  one  that  arises  from  the  nature  of  things, 
over  which  the  corporation  has  no  control.     It  must  not  be  a 
necessity  created  by  the  corporation  itself  for  its  own  convenience 
or  for  the  sake  of  economy.    It  is  to  be  observed  that  these  prin- 
ciples apply  only  where  a  franchise  or  public  use  is  attempted  to 
be  brought  under  condemnation.    They  have  no  application  where 
the  property  which  belongs  to  a  corporation  is  not  in  actual  use  or 
essential  to  the  exercise  of  the  corporate  franchise.    The  railroad 
company  does  not  assert  anything  but  general  statutory  authority 
to  condemn.    Its  right  therefore  depends  in  no  sense  upon  its 
own  necessity,  but  wholly  upon  what  may  be  the  necessities  of  the 
water  company  in  connection  with  the  lands  which  the  former 
seeks  to  appropriate.     The  real  question  in  the  case  is :    Were 
those  parcels  devoted  to  public  use  by  the  appellant,  and  are  they 
essential  to  the  exercise  of  its  franchise?     If  not,  they  stand  on 
the  same  footing  as  lands  owned  by  a  private  individual,  and  the 
question  of  necessity,  so  far  as  regards  the  railroad  company  is 
not  in  the  case.    In  determining  this  main  question,  liberal  con- 
sideration must  be  paid  to  the  future  as  well  as  the  existing  needs 
of  the  water  company;  but  the  mere  possibility  that  the  land  may 
at  some  future  time  become  necessary  to  the  exercise  of  the  com- 
pany's franchise  will  not  operate  to  exempt  them  from  condemna- 
tion, nor  will  the  fact  that  the  property  is  at  present  employed,  if 
the  use  is  not  necessary  to  the  exercise  of  the  company's  franchise. 
It  is  not  contended  that,  when  the  proceedings  in  condemnation 
were  begun,  the  lands  in  question  were  devoted  to  public  use  in 
the   sense  that  they  were  actually  employed  in  such  use.     No 
established  reservoirs  or  storage  plants*  are  within  the  condemna- 
tion.   All  that  is  asserted  is  that  the  lands  were  purchased  and  are 
being  held  with  a  view  to  their  future  employment  in  this  way ; 
that,  if  not  now  essential,  they  are  sure  to  become  so  by  reason  of 
the  rapidly  increasing  demands  upon  the  water  company.    The 
learned  judge  who  heard  the  case  found  adversely  to  the  appel- 
lant's contention.     His  twenty-third  finding  is  as  follows:     "No 
action  appears  to  have  been  taken  by  the  directors  of  the  water 
company  devoting  any  of  the  lands  in  question  to  public  use. 
Those  on  which  parcels  1,  2,  3,  4,  5,  and  6  are  located  are  believed 
to  have  been  bought  by  plaintiff  for  some  purpose  connected  with 
the  control  of  the  water  shed  and  with  an  indefinite  view  on  part 
of  Mr.  Scranton  to  the  possible  location  of  reservoirs  at  some 
future  time.    Whether  the  intervening  lands  acquired  last  Decem- 
ber were  bought  with  the  intention  of  ultimately  locating  reser- 
voirs there  is  under  the  circumstances  doubtful.    The  president. 
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who  is  the  owner  of  90  per  cent,  of  the  stock,  disclaims  definite 
intention  at  present,  but  declares  his  purpose  to  locate  one  or  more 
reservoirs  there  whenever  the  city  shows  that  more  storage  is  re- 
quired." His  twenty-fifth  finding  is :  "There  appears  to  be  no 
ground  for  the  conclusion  that  the  proposed  railroad  improvement 
will  seriously  interfere  with  the  construction  of  all  such  reser- 
voirs as  the  water  supply  will  warrant ;  *  *  *  hence  the  lands  in 
question  are  not  essential  to  the  due  performance  of  the  water 
company's  function  as  required  by  its  charter."  So,  too,  with 
respect  to  the  complaint  that  pollution  of  the  water  will  result 
from  the  proposed  change.  The  finding  with  respect  to  this  is: 
**(13)  The  alleged  danger  of  pollution  during  the  period  of  con- 
struction is  undisputed,  and  is  found  to  be  a  fact.  But  as  between 
the  new  alignment  and  the  addition  of  a  new  track  along  the  old 
Kne  such  danger  is  not  found  to  differ  appreciably  in  degree  in 
the  one  case  from  the  other." 

These  were  the  controlling  questions  in  the  case.  The  court 
finds  distinctly  that  the  lands  sought  to  be  condemned  are  not 
now  employed  by  the  water  company  in  the  exercise  of  its  fran- 
chise ;  that  there  are  other  available  sites  for  reservoirs  adequate 
for  the  future  of  the  company ;  and  that  the  improvement  by  the 
railroad  company  will  not  result  in  increasing  water  pollution 
when  once  established.  Were  the  findings  sustained  by  the  evi- 
dence ?  We  may  concede  that  the  case  is  in  some  respects  disputa- 
ble on  its  facts ;  but  we  are  far  from  convinced  that  the  learned 
judge  has  erred  in  any  of  his  conclusions.  Indeed,  a  full  and 
careful  examination  of  the  evidence  in  the  light  of  the  exceptions 
taken  has  not  only  satisfied  us  that  his  findings  are  well  supported, 
but  has  inclined  us  strongly  to  a  concurrence  therein.  This  is 
more  than  enough,  since  it  is  our  settled  rule  to  disturb  the  find- 
ings of  a  chancellor  only  as  manifest  error  is  shown.  The  law 
of  the  case  was  correctly  applied  by  the  learned  judge,  and  the 
decree  entered  saves  to  the  plaintiff  the  right  to  renew  its  appli- 
cation should  pollution  of  the  water  by  reason  of  the  change  of 
the  railroad  become  a  menace.  In  view  of  the  findings  and  the 
law,  the  appellant  could  ask  for  no  more. 

The  assignments  of  error  are  overruled,  and  the  appeal  is  dis- 
missed, at  the  costs  of  appellant. 
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(Supreme  Court  of  Kansas,  Feb.  12,  1910.) 
[106  Pac.  Rep.  1045.] 

Adverse  Possession — Conveyance  of  Land — Possession  of  Grantor. 

— The  possession  of  a  grantor  of  land  after  conveyance  is  not  con- 
sidered to  be  adverse  to  his  grantee,  in  whom  he  has  vested  entire  title 
to  the  premises,  and  cannot  be  so  regarded  until  the  grantor  explicitly 
renounces  the  title  of  the  grantee,  or  positively  asserts  a  claim  of  title 
in  himself,  which  is  brought  to  the  attention  of  the  grantee. 

Eminent  Domain — Rights  of  Owner  of  Land — Ejectment. — Where 
a  railroad  company  builds  a  spur  track  on  land  owned  by  it,  and  after- 
wards sells  the  land  on  which  the  track  is  built  without  reserving  the 
right  of  way,  and  then  continues  to  use  and  operate  the  track  for  a 
great  many  years  for  its  own  convenience,  as  well  as  for  the  benefit  of 
the  public,  with  the  knowledge  and  acquiescence  of  the  owner,  such 
owner  cannot  maintain  an  action  of  ejectment  to  evict  the  railroad 
company  from  the  premises. 

Eminent  Domain — Public  Use.* — Whether  the  use  of  a  spur  of  a 
railroad  is  public  is  not  determined  by  its  length,  nor  the  number  of  in- 
dustries it  may  serve.  If  it  is  a  part  of  a  railroad  system  which  the 
public  may  use  on  equal  terms  as  of  right,  and  is  subject  to  govern- 
ment regulation,  it  is  a  public  use,  whether  few  or  many  are  accom- 
modated by  its  operation. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Harvey  County;  P.  J.  Galle,  Judge. 

Action  by  W.  S.  Dotson  dgainst  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Wm,  R.  Smith,  O.  J,  Wood,  A.  A,  Scott,  and  C,  $,  Bowman, 
for  appellant. 

Ezra  Branime,  for  appellee. 

Johnston^  C.  J.  This  was  an  action  of  ejectment  brought  by 
W.  S.  Dotson  against  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  to  recover  a  narrow  strip  of  land  from  the  side  of  lot 
7,  being  a  part  of  block  47,  in  the  city  of  Newton,  on  which  the 
railway  company  had  built  a  spur  of  its  railway  vsystem.  The  spur 
was  built  by  the  railway  company  in  1871,  when  it  owned  the  land 
upon  which  the  railroad  was  built,  including  lot  7.  Afterwards, 
and  in  August,  1871,  this  and  other  lands  were  conveyed  by  the 

-     -  -  -  -  —    -   -         ■     —  ■  ■ 

♦For  the  authorities  in  this  series  on  the  question,  what  constitutes 
a  public  use  for  which  private  property  may  be  condemned,  see  last 
foot-note  of  Louisville  &  N.  R.  Co.  v.  City  of  Louisville  (Ky.),  33  R. 
R.  R.  117,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  117. 
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railway  company  without  reservation  to  the  Xewton  Town  Com- 

?any.  In  October,  1875,  the  lot  was  conveyed  by  the  Newton 
Wn  Company  to  Muse,  Spivey  &  Randall.  They  conveyed  it 
to  F.  L.  Briggs  in  1882,  and  he  to  Harry  S.  Dean  in  June,  1886. 
Dean  conveyed  it  to  S.  Lehman  in  April,  1887,  who,  in  turn,  con- 
veyed it  to  Dotson,  the  appellee,  in  January,  1905.  There  were 
no  exceptions  or  reservations  of  the  right  of  way  of  the  railroad  in 
any  of  the  deeds  conveying  lot  7.  The  spur  was  built  on  the  line 
dividing  lots  7  and  8,  and  has  been  continuously  used  for  railroad 
purposes  since  its  construction  in  1871.  The  conveyance  of  lot 
8  contained  a  reservation  of  a  right  of  way  for  the  railroad.  Two 
contentions  were  made  by  the  railway  company :  First,  that  it  had 
been  in  adverse  possession  of  the  ground  occupied  by  the  company 
as  a  right  of  way  for  more  than  IS  years  with  the  knowledge  and 
acquiescence  of  the  owner  and  had  thereby  acquired  a  perpetual 
easement  by  prescription;  second,  the  entry  upon  the  land  and 
the  use  of  it  for  public  purposes  for  so  many  years,  whether  with 
or  without  the  consent  of  the  owner,  bars  him  from  maintaining 
ejectment.  The  trial  court  held  against  both  contentions,  and 
rendered  a  judgment  evicting  the  railway  company  from  the  strip 
of  land  in  controversy. 

On  the  first  proposition,  that  the  railway  company  had  ac- 
quired an  easement  by  prescription,  it  is  argued  that  the  use  and 
enjoyment  which  will  give  title  to  an  easement  by  prescription 
is  substantially  the  same  in  character  as  the  adverse  possession 
which  will  give  title  to  real  estate.    That  may  be  conceded,  but 
in  either  case  it  must  be  an  adverse  possession.    It  is  contended 
that,  as  the  company  had  uninterrupted  and  exclusive  possession 
for  a  longer  period  than  is  fixed  by  .the  statute  of  limitations,  it 
must  be  presumed  that  it  was  hostile  and  adverse.     From  the 
character  of  the  railway  company's  possession,  it  is  easy  to  infer 
that  the  owners  of  the  lot  had  full  knowledge  of  the  occupancy, 
but  tftat  does  not  determine  that  the  possession  was  adverse.    It 
is  not  enough  that  possession  be  exclusive.    It  must  be  hostile, 
and  hostility  of  possession  cannot  be  presumed  from  mere  ex- 
clusive possession,  no  matter  how  exclusive  or  long  continued 
it  may  have  been.    If  there  had  been  no  privity  or  contract  re- 
lation between  the  railway  company  and  its  grantee,  and  if  the 
company,  being  a  stranger  to  the  owner,  had  taken  possession  and 
exercised  acts  of  ownership  over  the  land,  it  might,  in  the  absence 
of  explanatory  evidence,  have  been  presumed  that  its  possession 
was  adverse.   Here  the  railway  company  conveyed  the  land  after 
the    railroad    was    built.     The  conveyance  was  absolute.     No 
easemei\t  or  other  interest  was  reserved.    In  the  absence  of  evi- 
dence to  the  contrary,  the  possession  of  the  grantor,  who  has 
made  such  a  conveyance,  is  presumed  to  be  temporary  and  in  sub- 
servience to  the  title  of  his  grantee.  The  possession|of  a  grantor 
of  land  is  not  considered  to  be  adverse  to  a  grantee,  who  has 
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been  vested  with  the  entire  title  to  the  premises,  and  cannot  be  so 
regarded  until  the  grantor  explicitly  renounces  the  title  of  his 
grantee,  or  positively  asserts  a  hostile  claim  of  title  in  himself 
which  is  brought  to  the  attention  of  the^grantee.  McNeil  v.  Jor- 
dan, 28  Kan.  7;  Sellers  v.  Crossan,  52  Kan.  570,  35  Pac.  205; 
Hockman  v,  Thuma,  68  Kan.  519,  75  Pac.  486;  Bird  v.  Whetstone,, 
71  Kan.  430,  80  Pac.  942. 

Since  the  possession  of  the  grantor  is  deemed  to  be  held  in 
subserviency  to  the  grantee,  and  that  he  does  not  intend  to  deny 
the  title  he  has  conveyed,  strong,  clear  evidence  of  a  purpose  to 
claim  adversely  to  the  grantee  is  necessary  to  the  starting  of  the 
statute  of  limitations.  Zeller's  Lessee  v.  Eckert  et  ai,  45  U. 
S.  289,  11  L.  Ed.  979,  it  Was  said:  "The  only  distinction  between 
this  class  of  cases  and  those  in  which  no  privity  between  the 
parties  existed  when  the  possession  commenced  is  in  the  degree 
of  proof  required  to  establish  the  adverse  character  of  the  pos- 
session. As  that  was  originally  taken  and  held  in  subserviency  to 
the  title  of  the  real  owner,  a  clear,  positive,  and  continued  dis- 
claimer and  disavowal  of  the  title,  and  assertion  of  an  adverse 
right,  and  to  be  brought  home  to  the  party,  are  indispensable  be- 
fore any  foundation  can  be  laid  for  the  operation  of  the  statute. 
Otherwise  the  grossest  injustice  might  be  practiced ;  for,  without 
such  notice,  he  might  well  rely  upon  the  fiduciary  relations  un- 
der which  the  possession  was  originally  taken  and  held,  and  upon 
the  subordinate  character  of  the  possession  as  the  legal  result  of 
those  relations."  Here  there  was  no  proof  of  a  disavowal  of  the 
title  .conveyed,  nor  'an  assertion  that  the  possession  held  after 
making  the  coi^eyance  was  other  than  permissive.  In  Railway 
V.  Conlon.  62  Kan.  417,  63  Pac.  433,  53  L.  R.  A.  781,  treating  of 
this  question,  the  court  quoted  from  Jones  on  Easements,  §  282 : 
"  'If  the  use  of  a  way  over  one's  land  be  shown  to  be  permissive 
only,  no  right  to  use  it  is  conferred,  though  the  use  may  be  con- 
tinued for  a  century,  or  any  length  of  time.' "  And,  proceeding 
farther,  it  was  remarked :  "Mere  use  under  a  naked  license,  how- 
ever long  continued,  cannot  ripen  into  a  prescriptive  right." 
Attention  is  not  called  to  any  evidence  which  would  operate  to 
convert  what  appeared  to  be  a  subservient  and  permissive  posses- 
sion into  a  hostile  and  adverse  one,  and  hence,  under  the  findings 
of  the  trial  court,  it  cannot  be  said  that  the  railway  company  has 
gained  a  title  to  the  strip  of  land  by  prescription.  Jobling  v.  Tut- 
tle,  75  Kan.  351,  89  Pac.  699,  9  L.  R.  A.  (N.  S.)  960. 

The  question  remains  whether  the  landowner  is  entitled  to  the 
remedy  of  ejectment.  As  we  have  seen,  the  strip  had  been  oc- 
cupied for  railroad  purposes  about  37  yelirs  before  the  action  was 
begun.  The  spur  passed  through  two  blocks  or  more  of  the  city, 
and  has  been  the  means  of  transfer  to  and  from  a  lumber  yard,. 
a  mill,  a  coalyard,  some  other  industries,  and  cars  have  been  run 
upon  the  track  to  accommodate  the  public  in  loading  and  unload- 
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ing  potatoes,  coal,  and  other  articles  of  merchandise.    The  strip 
was  occupied  by  the  railway  company  with  the  knowledge  and 
consent  of  Muse,  Spivey  &  Randall,  and  not  until  shortly  before 
this  action  was  brought  was  there  objection  by  any  one  to  the  oc- 
cupancy of  the  lot  for  railroad  purposes.    Whatever  remedy  the 
landowner  may  have,  ejectment  is  certainly  not  available  to  him 
under  our  decisions.   In  Mo.  Pac.  Ry.  Co.  €/.  Gano,  47  Kan.  457, 
28  Pac.  155,  where  the  company  had  negotiated  with  the  land- 
owner for  a  right  of  way,  but  had  failed  to  complete  the  purchase 
by  payment  of  the  award,  the  company  went  upon  the  land,  and 
constructed  and  operated  its  railroad  with  his  knowledge  and 
consent.    After  the  railroad  had. been  in  operation  for  about  eight 
years  without  objection  from  the  landowner,  and  also  without 
payment  for  the  right  of  way  by  the  company,  the  landowner 
brought  ejectment,  but  the  court  ruled  that  he  had  mistaken  his 
remedy,  and  could  not  then  evict  the  company  from  his  premises, 
and  prevent  it  from  using  its  railroad.     Among  other  remedies 
suggested  which  might  be  available  if  they  were  not  lost  by  delay 
was  an  action  for  the  agreed  price  for  the  right  of  way  with  in- 
terest ;  also,  one  to  recover  the  damages  sustained,  and  under  cer- 
tain circumstances  that  there  might  be  a  recovery  under  a  con- 
demnation proceeding.    In  Williams  v.  Railway  Co.,  62  Kan.  412, 
63  Pac.  430,  84  Am.  St.  Rep.  408,  a  proceeding  to  condemn  a 
right  of  way  for  a  railroad  was  begun.    An  award  was  made  by 
the  commissioners,  but  the  award  was  not  paid.    An  agreement 
was  made  between  the  railway  company  and  the  landowner  that 
payment  need  not  be  made  until  the  owner  demanded  it.    After 
recognizing  that  the  payment  of  just  compensation  to  the  owner 
is  a  condition  precedent  to  obtaining  title  to  the  land,  it  was  re- 
marked that :  "Whatever  rights  the  plaintiffs  might  have  had  as 
against  the  fund  paid,  they  have  no  right  to  recover  the  land  at 
this  late  day.    For  more  than  nine  years  before  this  proceeding 
was  begun  the  railway  company  had  entered  upon  the  land,  con- 
structed its  road  at  great  expense,  and  had  continuously  operated 
the  same ;  and,  under  such  circumstances,  even  an  owner  of  the 
land,  if  no  damages  had  been  paid,  would  be  regarded  as  hav- 
ing acquiesced  therein,  and  would  be  restricted  to  a  suit  for  dam- 
ages." In  Buckwalter  v.  Railroad  Co.,  64  Kan.  403,  67  Pac.  831, 
the  railroad  company  made  an  abortive  attempt  to  obtain  a  right 
of  way  over  the  land  by  condemnation.    It  entered  upon  the  land, 
however,  and  built  its  line,  and  15  years  later  the  owner  brought 
an  action  to  eject  the  company  from  the  land  because  it  had  not 
acquired  a  title  to  the  right  of  way,  but  the  court    held  that: 
**  Where  a  landowner  ha^  stood  by  and  permitted  a  railroad  com- 
pany possessing  the  right  of  eminent  domain  to  build,  and  p^* '" 
operation  a  line  of  road  across  his  land,  and  thereby  create  large 
interests  useful  to  the  company  and  the  public,  without  first  hav- 
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ing  obtained  the  alithority  so  to  do  by  the  exercise  of  the  right  of 
eminent  domain  or  otherwise,  he  cannot  maintain  an  action  of 
ejectment  against  such  company  to  recover  the  right  of  way  oc- 
<:upied  by  it  and  necessary  for  the  operation  of  its  road."  See, 
also^  Morgan  et  aL  v.  Lake  Shore  &  Michigan  Southern  Rail- 
way Co.,  130  Ind.  101,  28  N.  E.  548;  Kanaga  v.  St.  Louis,  Law- 
rence &  Western  Railroad  Company,  76  Mo.  207. 

It  has  been  argued  that  the  traffic  on  the  spur  in  question  could 
not  be  regarded  as  a  public  use,  and  that,  therefore,  the  rule  of 
the  authorities  cited  did  not  apply.     Whether  the  use  is  public 
is  not  determined  by  the  length  of  the  spur  of  the  railroad  nor  the 
number  of  industries  it  may  serve.    If  it  is  a  part  of  the  railroad 
system  which  the  public  may  use  on  equal  terms  as  of  right,  and 
is   subject  to  government  regulation,  it  is  a  public  use  whether 
few  or  many  are  accommodated  by  its  operation.    In  B.  A.  &  P. 
Ry.  V.  M.  U.  Ry.,  16  Mont.  504,  41  Pac.  232,  31  L.  R.  A.  298,  SO 
Am.  St.  Rep.  508,  it  was  decided  that :  "The  character  pf  the  way, 
-whether  it  is  public  or  private,  is  determined  by  the  extent  of  the 
right  to  use  it,  and  not  by  the  extent  to  which  that  right  is  ex- 
ercised.   If  all  the  public  have  a  right  to  use  it,  it  is  a  public  way, 
although  the  number  who  have  occasion  to  exercise  the  right  is 
very  small."    See,  also,  Ulmer  v.  Railroad  Co.'  98  Me.  579,  57 
Atl.  1001,  66  L.  R.  A.  387;  Kan.  &  Tex.  Coal  Ry.  v.  Northwest- 
ern Coal  &  Mining  Co.,  161  Mo.  288,  61  S.  W.  684,  51  L.  R.  A. 
936,  84  Am.  St.  Rep.  717;  Chicago,  Burlington  &  Northern  R. 
Co.  V.  Porter,  43  Minn.  527,  46  N.  W.  75 ;  Railway  Company  v. 
Petty,  57  Ark.  359,  21  S.  W.  884,  20  L.  R.  A.  434 ;  Stockdale  v. 
Railroad,  28  Utah,  201,  77  Pac.  849;  Kansas  City,  etc.,  R.  Co. 
7'.  Louisiana  Western  R.  Co.,  116  La.  178,  40  South.  627,  5  L. 
R.  A.  (N.  S.)  512,  7  Am.  &  Eng.  Ann.  Cas.  831,  and  note.    The 
spur  we  have  here  is  used  by  the  company  in  connection  with  its 
main  line  for  its  own  convenience  as  well  as  for  the  use  of  those 
having  business  location  on  the  line.    Some  attempt  has  been   made 
to  show  that  there  was  a  conflict  of  testimony  as  to  the  character 
of  the  use,  and  it  is  contended  that  the  general  finding  of  the 
court  is  conclusive  here.    There  is  no  real  conflict.    The  testimony 
all  shows  that,  while  only  a  few  persons  have  done  business  on 
the  spur,  all  who  desire  to  use  it  are  served  on  equal  terms.    It 
has  been  used  as  an  integral  part  of  the  system  for  the  accommo- 
dation of  the  company  and  the  public.    It  is  subject  to  regulation 
by  the  state,  and  the  company,  upon  refusal,  could  be  required 
to  serve  all  persons  desiring  service  upon  the  road  without  dis- 
crimination.    After  this  branch  has  been  located  and  operated 
for  almost  40  years,  it  is  too  late  to  question  whether  or  not  it 
was  well  located,  or  whether  there  was  a  necessity  for  the  road  in 
that  location.   We  find  no  substantial  evidence  in  the  record  that 
would  sustain  a  finding  that  the  use  of  the  spur  is  not  a  public 
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use,  and  therefore  it  must  be  held  that  ejectment  cannot  be  main- 
tained. 

It  follows  that  the  judgment  of  eviction  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings.  All  the  Justices 
concurring. 


Louisville  &  N.  R.  Co.  v.  City  of  Louisville. 

(Court  of  Appeals  of  Kentucky,  Dec.  2,  1909,) 
[122  S.  W.  Rep.  849.] 

Appeal  and  Error — Former  Appeal — Opinion — Law  of  the  Case.— 
Where,  on  a  prior  appeal  of  a  proceeding  for  the  assessment  of  dam- 
ages to  a  railroad  company  for  the  construction  of  a  street  over  its 
right  of  way,  the  Supreme  Court  directed  that  the  jury  be  instructed 
to  allow  the  difference  between  the  value  to  the  railroad  company  of 
the  right  to  the  exclusive  use  of  the  land  occupied  by  the  street  and  the 
value  after  the  city  acquired  a  crossing,  such  decision  constituted  the 
law  of  the  case,  and  the  court  did  not  therefore  err  in  refusing  to 
charge  on  new  trial  that  the  jury  should  award  such  sum  as  would,  at 
6  per  cent,  interest,  produce  an  income  sufficient  to  represent  the  in- 
creased cost  to  the  railroad  company  of  maintaining  its  tracks,  cross- 
ties,  and  roadbed  directly  resulting  from  the  establishment  of  the 
crossing. 

Eminent  Domain — Crossing  Over  Railroad — Damages.*— In  pro- 
ceedings by  a  city  to  acquire  a  crossing  over  a  railroad  right  of  way^ 
additional  cost  of  maintenance  of  the  railroad  after  the  construction  of 
the  street  was  a  proper  element  in  determining  the  damages. 

EMnent  Domain — Street  Crossing  Over  Railroad — Condemnation- 
Damages — Evidence. — ^Where,  in  proceedings  to  acquire  a  street  cross- 
ing over  a  railroad's  right  of  way,  a  witness  testified  that  the  damage 
to  the  railroad  company  would  be  only  nominal*  a  verdict  adopting 
such  view  was  not  contrary  to  the  evidence. 

Eminent  Domain — Damages — Nature  of  Use — Evidence. — Where,  in 
a  proceeding  by  a  city  to  condemn  a  street  crossing  over  railroad  right 
of  way,  there  was  no  proof  that  the  railroad  company  would  ever  de- 
sire to  lay  a  third  track  over  the  crossing,  evidence  that  the  grade  es- 
tablished for  the  street  would  prevent  such  use,  and  that  the  damage 
on  that  account  would  be  froni  $15,000  to  $25,000,  was  properly  re- 
jected. 

Railroads — Crossings — Street  Grade — Change. — Where  the  grade  es- 
tablished by  a  street  laid  out  over  a  railroad  track  would  prevent  the 
use  of  the  ground  by  the  railroad  company  for  a  third  track,  it  would 

♦See  fourth  foot-note  of  Cincinnati,  etc.,  R.  Co.  v,  Conncrsville 
(Ind.),  29  R.  R,  R.  536,  52  Am.  &  Eng.  R.  Cas.,  N,  S.,  536;  first  foot- 
note of  New  York,  etc.,  R.  Co.  v.  Rhodes  (Ind.),  31  R.  R.  R.  569,  54 
Am.  &  Eng.  R.  Cas.,  N.  S.,  669. 
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be  the  duty  of  the  city  to  change  the  grade  so  as  to  make  it  possible 
for  the  railroad  company  to  lay  an  additional  track  or  tracks  whenever 
it  became  reasonably  necessary  to  do.  so  for  the  accommodation  of  its 
business. 

Appeal  from  Circuit  Court,  Jefferson  County,  Chancery 
Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Proceeding  by  the  City  of  Louisville  against  the  Louisville  & 
Nashville  Railroad  Company  to  obtain  a  street  crossing  over  de- 
fendant's right  of  way.  From  a  judgment  assessing  nominal 
damages  in  favor  of  defendant  railroad  company,  it  appeals.  Af- 
firmed. 

• 

Benjamin  D.  Warfield  and  Helm  &  Helm,  for  appellant. 
£.  C.  Underwood  and  Clayton  B,  Blakey,  for  appellee. 

Clay,  C.  This  is  the  second  appeal  of  this  case.  The  opinion 
on  the  former  appeal  may  be  found  in  114  S.  W.  743.  In  remand- 
ing the  case  for  a  new  trial,  this  court  used  the  following  lan- 
guage: "The  only  instruction  that  should  be  given  is  one  saying 
to  the  jury  that  they  must  find  for  the  railroad  company  such  a 
sum  as  will  amount  to  the  difference  between  the  value  to  the 
railroad  company  of  the  right  to  the  exclusive  use  of  the  land 
occupied  by  the  street  for  the  purpose  for  which  it  was  being 
used,  and  the  value  after  the  city  acquires  the  privilege  of  partici- 
pating in  such  use  by  the  opening  of  the  street  .across  it,  and  the 
evidence  should  be  confined  to  this  point."  Upon  the  return  of 
the  case,  the  trial  court  instructed  the  jury  as  directed  in  our 
former  opinion,  and  a  verdict  was  returned  awarding  appellant 
damages  in  the  sum  of  $1.  From  the  judgment  based  thereon, 
this  appeal  is  prosecuted. 

The  court  did  not  err  in  refusing  to  instruct  the  jury  to  award 
appellant  such  sum  as  would,  at  6  per  cent,  interest  per  annum, 
produce  an  income  sufficient  to  represent  the  increased  cost  to 
appellant  of  maintaining  its  tracks,  cross  ties,  and  roadbed,  di- 
rectly resulting  from  the  establishment  of  the  street  over  them. 
The  former  opinion  directed  that  but  one  instruction  be  given. 
That  opinion  is  the  law  of  the  case.  Evidence  tending  to  show 
that  after  the  construction  of  the  street  it  would  cost  more  to 
maintain  the  tracks  was  permitted  to  go  to  the  jury.  Such  evi- 
dence bore  upon  the  question  submitted  in  the  instruction  given. 
The  jur>'  had  the  right  to  consider  it,  and  doubtless  did  consider 
it  in  reaching  a  verdict. 

Nor  can  we  say  that  the  verdict  is  flagrantly  against  the  evi- 
dence. One  witness  testified  that  by  reason  of  the  extension  of 
the  street  it  would  cost  $40  more  per  year  to  maintain  the  tracks. 
Another  witness  testified  that  the  difference  in  the  value  of  the 
use  would  be  $200.    He  arrived  at  this  conclusion,  however,  by 
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saying  that  the  land  was  worth  $2,000  per  acre,  and  that  the 
proposed  street  would  occupy  one-tenth  of  an  acre,  which  was 
worth  $200.  According  to  this  method  of  calculation,  this  wit- 
ness made  the  diminution  in  the  value  of  the  use  of  the  land 
equal  to  the  value  of  the  land  itself.  Another  witness  testified 
that  the  damages  would  be  only  nominal.  This  is  the  view 
adopted  by  the  jury.  They  evidently  believed  that  the  use  of  the 
land  would  be  none  the  less  valuable  because  of  the  street.  The 
court  refused  to  permit  appellant^s  witnesses  to  testify  that  the 
grade  established  for  the  street  would  prevent  the  use  of  the 
ground  by  appellant  for  a  third  track,  and  that  the  damage  on 
this  account  would  be  from  $15,000  to  $25,000.  The  court  did 
not  err  in  excluding  this  testimony.  The  avowals  did  not  show 
a  present  necessity  for  a  third  track  and  a  fixed  purpose  to  lay 
such  a  track.  The  railroad  company  might  never  desire  to  use 
the  strip  for  a  third  track.  That  being  the  case,  there  would  be 
no  diminution  in  the  value  of  the  use  of  the  land  because  the  lay- 
ing of  a  third  track  was  rendered  impossible  by  the  grade  adopted 
for  the  street.  It  would  not  be  fair  to  the  city  to  require  it  to 
respond  in  damages  for  an  injury  which,  as  a  matter  of  fact, 
might  never  take  place.  Inasmuch,  however,  as  the  ground  be- 
longs to  appellant  and  was  acquired  for  railroad  purposes,  and  its 
right  to  use  it  for  its  reasonable  necessities  is  superior  to  the 
right  of  appellee,  we  conclude  that,  if  at  any  time  it  becomes 
reasonably  necessary  for  appellant  to  lay  an  additional  track  or 
tracks  for  the  accommodation  of  its  business,  and  this  is  rendered 
impossible  by  the  grade  established  for  the  street,  it  will  then  be 
the  duty  of  the  city  to  change  the  grade  of  the  street  so  as  to 
render  it  possible  for  the  railroad  company  to  make  such  reason- 
able use  of  the  ground  in  question  as  could  have  been  made  prior 
to  the  construction  of  the  street.  In  this  way  the  rights  of  the 
railroad  company  will  be  fully  protected. 
Judgment  affirmed. 
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Chicago,  M.  &  St.  P.  Ry.  Co,  v.  Village  of  Fair  Oaks. 

(Supreme  Court  of  Wisconsin,  Oct.  5,  1909.) 
[122  N.  W.  Rep.  810.] 

Railroads — Regulation — Maintaining  Street  Crossings. — Under  Laws 
1907,  p.  795,  c.  120,  adding  section  1299h-l  to  St.  1898,  requiring  any 
railroad  company  across  whose  track  any  highway  in  any  incorporated 
village  extends  to  construct  and  maintain  in  safe  condition  at  it3  own 
expense  the  part  of  such  highway  extending  over  its  tracks,  a  rail- 
road company  must,  by  planking  or  its  equivalent,  substantially  ad- 
just  the  surface  of  a  village  street  extension  between  its  tracks  where 
they  cross  the  street  to  a  level  with  the  top  of  the  rails;  such  pre- 
caution being  necessary  for  the  public  safety. 

Eminent  Domain — Right  to  Compensation — Condlemnation  for  Pub- 
lic Use.* — That  a  railroad  company  is  required  by  statute  to  con- 
struct and  maintain  at  its  own  expense  the  part  of  a  crossing  between 
its  tracks  on  the  extension  of  a  village  street  over  its  right  of  way 
by  condemnation  does  not  entitle  it  to  compensation  for  such  expense; 
the  burden  of  maintaining  the  crossing  being  solely  for  the  public 
protection,  though  it  would  be  entitled  to  compensation  if  the  con- 
demnatiqn  was  for  use  of  another  railroad 

Railroads — Operation — Statutory  Regulation — Validity — Maintaining 
Street  Crossings. — Laws  1907,  p.  795,  c.  120,  adding  section  1299h-l  to 
St.  1898,  requiring  any  railroad  company  over  whose  tracks  any  high- 
way in  any  incorporated  village  extends  to  construct  and  maintain 
in  safe  condition  for  public  travel  at  its  own  expense  the  part  of  such 
highway  extending  over  its  tracks,  is  a  legitimate  exercise  of  police 
power  for  the  protection  of  the  public. 

Appeal  from  Circuit  Court,  Dane  County;  E.  Ray  Stevens, 
Judge. 

Condemnation  proceedings  by  the  Village  of  Fair  Oaks  against 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company.  From  a 
judgment  awarding  defendant  less  damages  than  claimed,  it  ap- 
peals.   Affirmed. 

Condemnation  proceeding  for  the  extension  of  Jackson  street 
across  the  existing  right  of  way  and  tracks  of  the  appellant.  It 
was  stipulated  by  the  parties,  and  found  by  the  court,  that  the 
diminished  value  of  appellant^s  land  was  $1,  and  that  the  cost  of 
planking  the  crossing  in  perpetuity  would  be  $99.  The  court 
awarded  as  damages  $1  and  refused  to  allow  the  $99,  from  which 
refusal  the  railroad  company  brings  this  appeal. 

Sanborn  &  Blake  (C.  H.  Van  Alstine,  of  counsel),  for  appel- 
lant. 
M,  B.  Olbrich,  for  respondent. 

♦See  foot-note  of  preceding  case. 
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Dodge,  J.  (after  stating  the  facts  as  above).  The  first  con- 
tention made  by  appellant  is  that  the  new  statute,  enacted  by 
chapter  120,  p.  795,  Laws  1907,  added  as  section  1299h-l,  St. 
1898,  does  not  require  it  to  plank  the  crossing  of  the  new  street 
That  act  provides :  "Whenever  any  highway  in  any  town  or  in- 
corporated village  without  the  limits  of  any  incorporated  city, 
shall  extend  upon,  over  or  across  the  tracks  or  right  of  way  of 
any  railroad  company,  such  railroad  company  shall  at  its  own  ex- 
pense construct,  grade  and  maintain  in  safe  condition  for  public 
travel  the  portion  of  such  highway  or  crossing  extending  upon, 
over  or  across  the  tracks  or  right  of  way  of  such  railroad  corn- 
party."  Does  this  include  planking  the  surface  between  and  ad- 
joining the  tracks?  The  affirmative  was  quite  directly  declared 
in  Chicago,  Milwaukee,  etc.,  Railway  Company  zk  Milwaukee, 
97  Wis.  418,  431,  435,  72  N.  W.  1118;  and,  while  the  question 
was  not  necessarily  involved  in  that  case,  the  reasons  there  pre- 
sented still  appear  to  us  cogent  and  conclusive.  The  portion  of 
the  highway  at  the  place  of  intersection  with  the  tracks  cannot 
be  so  constructed  and  maintained  as  to  be  in  "safe  condition  for 
public  travel"  without  such  planking,  or  some  equivalent  therefor, 
as  to  adjust  the  surface  substantially  to  a  level  with  the  tops  of 
the  rails.  Of  course,  this  might  be  accomplished  by  the  use  of 
cement  or  concrete,  and  perhaps  in  some  other  way,  but  at  ex- 
pense probably  as  much  or  greater  than  the  planking,  and  we  take 
the  practical  question  here  involved  to  be  whether  planking  or 
some  equivalent  is  by  the  statute  imposed  upon  the  company. 
Wthout  it  the  crossing  would  be  safe  neither  for  the  public  travel 
upon  the  highway  nor  for  the  uninterrupted  passage  of  trains 
over  it.  The  danger  to  the  public  results,  not  only  from  the  pres- 
ence of  rails  in  the  street,  but  from  the  probable  presence  of  teams 
or  other  obstructions  upon  the  track  so  that  accidents  may  occur 
to  trains  or  they  may  be  obliged  to  stop.  The  public  safety  is  in- 
volved both  in  the  travel  on  the  street  and  in  the  travel  of  the 
railroad.  We  think  the  words  of  the  statute  are  clearly  broad 
enough  to  require  such  adjustment  of  the  surface  to  the  rails  as 
is  ordinarily  accomplished  by  planking,  and  the  obvious  purpose 
of  the  act  is  such  as  to  arouse  belief  in  that  intention. 

2.  A  further  contention  of  the  appellant  is  that,  if  it  is  re- 
quired by  law  to  incur  this  expense  as  a  Consequence  of  the  con- 
demnation of  a  portion  of  its  right  of  way  for  use  as  a  highway, 
such  expense  is  an  impairment  of  the  value  of  its  property,  and 
tlierefore  should  be  compensated  in  the  condemnation,  proceed- 
ings, a  contention  which,  if  the  condemnation  were  for  another 
railroad,  finds  support  in  State  v.  Railroad  Commission  (Wis.) 
121  N.  W.  919,  decided  so  recently  that  the  opinion  was  probably 
not  brought  to  the  attention  of  the  circuit  judge  in  the  instant 
case.    In  that  opinion,  however,  the  distinction  is  clearly  drawn 
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between  a  condemnation  of  the  lands  of  one  railroad  for  the  use 
of  another  and  a  condemnation  for  the  uses  of  a  public  highway 
with  reference  to  those  burdens  of  expense  and  maintenance  in 
compliance  with  police  regulations,  resulting  from  the  new  use 
of  that  portion  of  plaintiff's  right  of  way  taken  for  the  crossing. 
In  the  case  of  highway  those  burdens  fall  purely  and  solely  for 
public  ^otection.  In  the  case  of  condemnation  for  a  new  rail- 
road elements  of  private  profit  result  from  the  condemnation, 
although  they  are  not  the  sole  reason  for  it,  and  therefore  it  has 
been  held,  as'  is  declared  in  State  v.  Railroad  Commission  that 
those  expenses,  so  far  as  they  are  cast  upon  the  plaintiff  by  the  • 
new  crossing,  should  be  compensated  by  the  condemnor,  if  an- 
other railroad  company,  while  in  the  case  of  the  public  they 
should  not  because  a  mere  burden  of  expense  resulting  wholly 
from  obedience  to  police  regulations  rendered  necessary  by  the 
development  and  growth  of  the  community  and  application  of 
governmental  policy.  Minneapolis  v.  St.  Paul  Ry.  Co.,  98  Minn. 
380,  108  N.  W.  261,  120  Am,  St.  Rep.  581 ;  Chicago,  etc.,  Ry.  Co. 
v^  Milwaukee,  supra, 

3.  Upon  the  question  whether  the  requirement  of  section  1299h 
-1  is  a  legitimate  exercise  of  police  power  justified  by  considera- 
tions of  protection  of  the  safety  of  the  public.  Railway  Co.  v.  Mil- 
waukee, supra,  is  final.  As  there  well  said:  "There  is  no 
distinction  in  principle  between  the  planking  of  the  crossing  and 
the  maintenance  of  crossing  signs,  warning  posts,  cattle  guards, 
wing  fences,  crossing  gates,"  and  other  things  there  mentioned. 
The  suggestion  of  a  distinction  because  the  planking  or  its  equiva- 
lent is  really  a  part  of  the  construction  of  the  railroad  is  an  im- 
material one.  Obviously  it  is  no  more  so  than  the  construction 
of  cattle,  guards  required  by  section  1810,  St.  1898,  and  sus- 
tained as  a  police  regulation  in  Railroad  Co.  v.  Milwaukee,  supra, 
and  cases  there  cited.  , 

Judgment  affirmed. 

WiNSLOw,  C.  J.,  took  no  part. 
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BiERLY  ct  al.  V.  Philadelphia  &  E.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  June  22,  1909.) 

[74  Ath  Rep.  27.] 

Eminent  Domain — Condemnation  of  Dwelling  House — Rights  of 
Railroad  Company. — Under  Act  March  17,  1869  (P.  L.  12).  a* railroad 
company  may  appropriate  by  condemnation  ground  occupied  by  a 
dwelling  house  for  the  purpose  of  straightening,  enlarging,  or  other- 
wise improving  its  railroad. 

Appeal  from  Court  of  Common  Pleas,  Clinton  County. 

Bill  bv  Jonathan  B.  Bierly  and  others  against  the  Philadelphia 
&  Erie  Railroad  Company.  From  a  decree  dismissing  the  bill, 
plaintiffs  appeal.    Affirmed. 

Argued  before  Mitchell,,  C.  J,,  and  Mestrezat,  Potter, 
Elkin,  and  Stewart,  JJ. 

Max  L.  Mitchell  and  W.  C.  Kress,  for  appellants. 
T,  C,  Hippie,  for  appellee. 

Stewart,  J.  It  has  passed  beyond  controversy  that  a  railroad 
company,  in  widening  its  line  under  the  provisions  of  the  act  of 
March  17,  1869  f  P.  L.  12),  may  appropriate  by  condemnation 
proceedings  ground  occupied  by  a  dwelling  house  standing  in  the 
way  of  improvement.  This  much  is  settled  in  Dryden  v.  Railway 
Co.,  208  Pa.  316.  57  Atl.  710.  It  would  be  a  strange  reasoning 
that  would  restrict  this  legislative  grant  of  power  to  cases  of  wid- 
ening the  road,  when  the  act  of  assembly  which  allows  it  for  that 
purpose,  by  equal  express  terms,  gives  it  where  the  purpose  is 
either  to  straighten,  deepen,  enlarge, .  or  otherwise  improve  the 
whole  or  portions  of  the  railroad.  And  yet  that  is  the  contention 
of  the  appellant  here.  In  the  present  case  the  purpose  of  the  rail- 
road company  is  to  straighten  its  line  of  roSid  in  order  to  meet  the 
necessity  that  is  upon  it,  and  it  seeks  to  appropriate  to  that  end 
the  appellant's  dwelling  house  which  stands  upon  the  proposed 
new  line.  The  argument  makes  no  attempt  to  derive  from  the  lan- 
guage of  the  act,  even  by  implication,  an  intention  to  confer  larger 
power  in  connection  with  the  widening  of  the  road  than  in 
straightening  it.  The  same  considerations  were  relied  upon  in  the 
Dryden  Case,  as  making  against  the  claim  of  right  on  the  part 
of  the  railroad  company,  as  are  here  again  pressed  upon  our 
attention.  Since  they  suggest  nothing,  bv  way  of  distinguishing 
between  the  right  to  appropriate  for  widening  purposes  and  the 
right  to  appropriate  for  straightening,  they  need  not  be  considered. 
In  the  Dryden  Case  we  distinctly  held  that  these  could  not  be  al- 
lowered  to  defeat  the  manifest  purpose  of  the  act,  and  the  end 
of  that  controversy  was  there  reached. 

Nothing  additional  is  here  urged,  except  that  a  single  sentence  in 
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the  opinion  in  the  Dry  den  Csese  is  referred  to  as  a  judicial  con- 
struction of  the  act  of  1869  limiting  the  right  to  condemn  dwelling- 
houses  to  cases  of  widening.  It  occurs  in  that  part  of  the  opinion 
which  is  an  answer  to  the  argument  that,  because  the  extent  of  the 
right  to  take  for  purposes  of  widening  was  undefined  and  un- 
limited in  the  act,  a  legislative  intent  that  the  restrictions  of  the 
earlier  acts  were  to  remain  was  to  be  inferred.  This  is  the  sen- 
tence :  "The  power  to  take  for  purposes  of  widening  is  confined 
to  a  taking  for  that  purpose  alone."  It  is  only  by  eliminating  its 
most  pregnant  terms  that  the  sentence  can  be  made  to  serve  the 
purpose  of  the  appellant.  Where  the  avowed  purpose  in  taking 
is  a  widening  of  the  line,  more  may  not  be  taken  than  is  necessary 
to  accomplish  this  one  thing.  The  whole  effect  and  purpose  of  the 
expression  is  to  make  clear  that  any  attempt  to  appropriate  in  ex- 
cess of  what  was  necessary  for  that  particular  purpose  would  not 
be  within  the  act.  The  same  could  be  said  with  respect  to  a  taking- 
for  purposes  of  straightening  the  road.  The  restriction  in  either 
case  is  upon  the  quantity  of  land  taken.  It  must  be  confined  to 
what  is  necessary  for  the  avowed  purpose,  whichever  of  those  al- 
lowed by  the  act  may  be. 

The  appeal  is  dismissed,  at  costs  of  appellant.  j 


United  Rys.  &  Electric  Co.  of  Baltimore  v,  Carneal. 

(Court  of  Appeals  of  Maryland,  Feb.  17,  1909.) 

[72   Atl.    Rep.    771.] 

Appeal  and  E^or — Review  of  Ruling  on  Demurrer  to  Evidence— 
Truth  of  Plaintiff's  Evidence. — The  court  in  reviewing  the  refusal  of 
the  court  to  grant  defendant's  prayer  in  the  nature  of  a  demurrer  to 
the  evidence  must  assume  that  plaintiff's  evidence,  though  contra- 
dicted, is  true. 

Nesrligence — Question  for  Jury. — Though  negligence  may  become  a 
matter  of  law,  the  circumstances  must  be  clear  and  decisive  to  justify 
a  withdrawal  of  the  case  from  the  jury. 

Street  Railroads — Collisions — Injury  to  Child  on  Track — Question 
for  Jury. — In  an  action  for  injuries  to  a  child  less  than  three  years 
old  struck -by  a  street  car,  evidence  held  to  require  the  submission 
to  the  jury  of  the  issue  of  the  negligence  of  the  motorman  in  failing 
to  exercise  reasonable  care  after  he  saw  or  could  have  seen  the 
child's  peril. 

Street  Railroads— Operation  of  Cars— Care  Required.*— A  motor- 


♦See  last  foot-note  of  Kinlen  v.  Metropolitan  St.  Ry.  Co.   (Mo.), 
32  R.  R.  R.  722,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  722. 

34  R  R  R— 45 
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man  must  have  his  car  under  better  control  at  a  street  comer  where 
pedestrians  usually  cross  than  in  the  middle  of  the  block. 

Negligence — Care  Required  of  Infanta.t — ^"'Ordinary  care"  is  a  rela- 
tive term,  and  the  same  standard  is  not  expected  of  an  infant  as 
of  a  mature  man,  and  what  will  be  regrarded  as  carelessness  in  the 
latter  will  not  necessarily  be  so  in  the  case  of  the  former. 

Street  tUdlroadi — ColUaiona— Contributory  Negligence— Qneatkn 
for  Jury4 — In  an  action  for  injuries  to  a  child  less  than  three  years 
old  struck  by  a  street  car,  evidence  held  to  require  the  submission 
to  the  jury  of  the  issue  of  the  contributory  negligence  of  the  child. 

Negligence — ^Imputed  Negligence — Question  for  Jury.§ — In  an  ac- 
tion for  injuries  to  a  child  less  than  three  years  old  struck  by  a  street 
car,  evidence  held  to  present  a  question  for  the  jury  as  to  the  im- 
putable negligence  of  the  child's  parents. 

Street  Railroads — Collisions— Liability.||— Where  a  child  less  than 
three  years  old  wandered  away  from  home  and  into  the  streets,  where 
it  was  struck  by  a  street  car,  the  company  was  liable,  in  the  absence 
of  responsible  contributory  fault,  if  the  accident  might  have  been 
avoided  by  the  exercise  of  ordinary  care. 

Negligence — Contributory  Negligence — Negligence  of  Parent  Im- 
puted to  Child. — ^A  child  who  wanders  away  from  home  and  into 
the  streets,  where  it  is  struck  by  a  street  car,  will  not  be  prevented 
from  recovering  for  the  injuries  received  in  consequence  of  any 
negligence  of  its  mother. 

Street  Railroads^Care  Required  in  Operation  of  Cars— Children. 
— Where,  in  an  action  for  injuries  to  a  child  struck  by  a  street  car, 
the  evidence  showed  that  the  child  less  than  three  years  old  wan- 
dered away  from  home  and  into  the  street,  and  that  her  situation 
at  a  street  corner  was  apparent,  an  instruction  that  the  infancy  of 
plaintiff  did  not  change  the  degree  of  diligence  to  be  used  by  the 
company  in  the  operation  of  its  cars  was  properly  refused. 

Negligence — Imputed  Negligence — Instructions. — Where,  in  an  ac- 
tion for  injuries  to  a  child  struck  by  a  street  car,  the  court  charged 
that  the  child  would  not  be  prevented  from  recovering  because  of 
the  negligence  of  its  mother  on  the  jury  finding  that  the  motorman 

tSee  first  foot-note  of  Texas  &  P.  Ry.  Co.  v.  Crump  (Tex.),  32 
R.  R.  R.  687,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  687;  fifth  head-note  of 
Baker  v.  Seaboard  A.  L-  Ry.  (N.  Car.),  32  R.  R.  R.  691,  55  Am.  & 
Eng.  R.  Cas.,  N.  S.,  691. 

JFor  the  authorities  in  this  series  on  the  question  whether  young 
children  can  be  guilty  of  contributory  negligence,  see  first  foot-note 
of  Berry  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  33  R.  R.  R.  243,  56  Am.  & 
Eng.  R.  Cas.,  N.  S.,  243. 

§For  the  authorities  in  this  series  on  the  question  whether  the 
negligence  of  parents  is  imputable  to  their  children,  in  actions  for 
the  injuries  or  deaths  of  the  latter,  see  third  foot-note  of  Berry  r.  St. 
Louis,  etc.,  R.  Co.  (Mo.),  33  R.  R.  R.  243,  56  Am.  &  Eng.  R.  Cas..  N. 
S.,  243.  ,.,   . 

llSee  second  foot-note  of  Berry  v.  St.  Louis,  etc.,  R.  Co.  (Mo.;, 
33  R.  R.  R.  243,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  243. 
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by  the  exercise  of  ordinary  care  could  have  seen  the  child  and  stopped 
the  car  in  time  to  have  avoided  the  accident,  -the  court  properly  re- 
fused to  charge  that  if  the  parents  were  negligent  in  the  care  of  the 
child,  and  the  negligence  directly  contributed  to  produce  the  acci- 
dent, there  could  be  no  recovery. 

Trial— Instructions— Opinion  of  Judge  as  to  Facts.— A  trial  judge 
must  refrain  from  giving  expression  directly  or  indirectly  to  an  opin- 
ion of  the  existence  or  nonexistence  of  any  fact  which  must  be  left 
to  the  jury. 

Trial— Conduct  of  Trial  Judge. — ^A  judge  may  at  any  time  modify 
his  instructions  or  revoke  them  altogether  on  being  convinced  of 
error'  in  a  previous  ruling. 

Appeal  and  Error — Harmless  E^or — Modification  of  Instructions* 
— The  action  of  the  court  in  stating  after  the  prayers  had  been  of- 
fered that  certain  testimony  on  subject  of  damages  was  improperly 
received  and  directing  the  jury  to  disregard  it,  and  in  modifying  after 
the  opening  argument  to  the  jury  an  instruction  on  the  measure  of 
damages  by  adding  thereto  a  direction  to  the  jury  not  to  award  any 
damages  for  injuries  except  those  proved  by  the  evidence  with  a  rea- 
sonable certainty,  and  that  the  testimony  of  a  designated  witness 
as  to  the  effect  of  certain  injuries  was  too  vague  to  be  considered, 
though  irregular,  was  not  prejudicial  to  defendant. 

Worthington,  J.,  dissenting. 

Appeal  from  Baltimore  City  Court ;  Alfred  S.  Niles,  Judge. 

Action  by  Mamie  Elizabeth  Cameal,  an  in-fant,  by  Alfred  A. 
Cameal,  her  next  friend,  against  the  United  Railways  &  "Electric 
Company  of  Baltimore.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Plaintiff  offered  the  following  prayers : 

"(1)  If  the  jury  find  from  the  evidence  that  the  plaintiff  was 
injured  by  being  knocked  down  and  run  over  by  the  car  of  the 
defendant,  and  that  such  injury  might  have  been  avoided  by  the 
exercise  of  ordinary  care  and  prudence  on  the  part  of  the  defend- 
ant, or  its  servants  or  agents,  then  their  verdict  will  be  for  the 
plaintiff,  unless  they  shall  find  that  the  injury  complained  of  re- 
sulted from  the  want  of  such  care  and  prudence  on  the  part  of  the 
plaintiff  as  ought,  under  all  the  circumstances,  to  have  been  rea- 
sonably expected  from  one  of  her  age  and  intelligence,  or  from  the 
want  of  ordinary  care  and  prudence  on  the  part  of  her  parents, 
directly  contributing  to  the  accident. 

"(2)  The  plaintiff  will  not  be  prevented  from  recovering  in 
consequence  of  any  negligence  on  the  part  of  the  child's  mother  if 
the  jury  shall  find  that  the  motorman  of  the  car  in  question,  by  the 
exercise  of  ordinary  care  and  caution,  might  have  seen  the  child 
and  stopped  the  car  in  time  to  have  avoided  the  accident. 

"(3)    In  considering  whether  there  was  any  negligence  on  the 
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part  of  the  mother,  the  jury  should  take  into  consideration  hef 
condition  and  state  in  life,  her  ability  or  inability  to  provide  a 
nurse  for  her  child,  the  household  duties  she  had  to  perform,  and 
they  may  also  consider  the  natural  affection  of  a  mother  for 
her  child,  and  her  desire  to  shield  it  from  danger. 

"(4)  If  the  jury  find  for  the  plaintiff,  in  estimating  the  dam- 
ages, they  are  to  consider  the  health  and  condition  of  the  plaintiff 
before  the  injury  complained  of,  as  compared  with  her  present 
condition,  in  consequence  of  said  injury,  and  whether  the  said  in- 
jury is  in  its  nature  permanent,  and  how  far  it  is  calculated  to  dis- 
able the  plaintiff  from  engaging  in  those  industrial  pursuits  and 
employments  for  which,  in  the  absence  of  such  injury,  she  would 
be  qualified,  and  also  the  physical  and  mental  suffering  to  which 
she  was  subjected  by  reason  of  the  said  injury,  and  to  allow  such 
damages  as  in  the  opinion  of  the  jury  will  be  a  fair  and  just  com- 
pensation for  the  injury  which  the  plaintiff  has  sustained." 

Defendant  offered  the  following  prayers : 

"(1)  The  defendant  prays  the  court  to  instruct  the  jury  that 
there  is  no  evidence  in  this  case  legally  sufficient  to  entitle  the 
plaintiff  to  recover,  and  their  verdict  must  be  for  the  defendant 

"(2)  The  defendant  prays  the  court  to  instruct  the  jury  that 
the  undisputed  evidence  in  this  case  shows  that  the  negligence  of 
the  plaintiff  contributed  to  the  injury  of  which  she  complains,  and 
their  verdict  must  be  for  the  defendant. 

"(3)  If  the  jury  shall  find  from  the  evidence  in  this  case  that 
the  plaintiff  stepped  in  the  way  of  the  car  of  the  defendant  when 
it  could  not  be  arrested  in  its  course  and  under  circumstances 
where  with  ordinary  care  on  the  part  of  the  motorman  the  car 
could  not  be  brought  to  a  pause  early  enough  to  save  her  from  in- 
jury, the  defendant  is  not  liable.  , 

"(4)  The  defendant  prays  the  court  to  instruct  the  jury  that, 
if  they  believe  from  the  evidence  that  the  motorman  of  the  de- 
fendant company's  car  had  no  reason  to  believe  that  the  plaintiff 
intended  to  cross  in  front  of  his  car  until  the  car  was  so  close  to 
the  plaintiff  that  the  accident  could  not  have  been  avoided  by  the 
motorman  by  the  exercise  of  the  ordinary  degree  of  care,  then  the 
defendant  is  not  responsible  for  the  accident,  and  the  verdict  must 
be  for  the  defendant. 

"(5)  The  defendant  prays  the  court  to  instruct  the  jury  that, 
if  they  find  from  the  evidence  that  the  motorman  of  the  defendant 
company's  car  at  or  about  the  time  of  the  injury  to  the  plaintiff 
was  acting  with  usual  care  and  prudence,  their  verdict  must  be  for 
the  defendant. 

"(6)  The  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
injury  complained  of  was  caused  by  the  want  of  ordinary  care  on 
the  part  of  the  defendant  or  its  employees,  and,  unless  the  jury 
shall  be  satisfied  by  the  preponderance  of  testimony  that  the  in- 
jury complained  of  was  directly  caused  solely  by  the  want  of  ordi- 
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nary  care  on  the  part  of  the  defendant  or  its  employees,  the 
plaintiff  is  not  entitled  to  recover,  and  the  verdict  of  the  jury  must 
be  for  the  defendant. 

"(7)  The  defendant  prays  the  court  to  instruct  the  jury  that 
there  can  be  no  recovery  in  this  action  unless  the  jury  find  from 
the  evidence  that  the  plaintiff  has  affirmatively  shown  by  a  fair 
preponderance  of  testimony  that  the  accident  was  caused  through 
the  negligence  of  the  defendant,  and  the  jury  are  instructed  in 
•determining  whether  or  not  the  defendant  was  guilty  of  negligence 
that  the  law  makes  no  unreasonable  demand,  and  that  it  will  not 
consider  the  defendant  as  guilty  of  culpable  negligence  in  failing 
to  take  precautions  which  in  the  opinion  of  the  jury  no  man  of 
ordinary  prudence  would  have  taken  under  the  circumstances. 

"(8)  The  defendant  prays  the  court  to  instruct  the  jury  that 
the  infancy  of  the  plaintiff  does  not  change  the  degree  of  care  and 
diligence  to  be  used  by  the  defendant  in  the  manipulation  of  its 
cars. 

"(9)  The  defendant  prays  the  court  to  instruct  the  jury  that  if 
they  find  from  the  evidence  that  the  parents  or  person  in  charge  of 
the  plaintiff  at  or  about  the  time  of  the  happening  of  the  accident 
were  negligent  in  their  care  of  the  said  plaintiff,  and  that  the  negli- 
gence directly  contributed  to  produce  the  accident  mentioned  in 
the  evidence,  then  there  can  be  no  recovery  in  this  case,  and  the 
verdict  of  the  jury  must  be  for  the  defendant." 

The  court  refused  plaintiff's  third  prayer,  and  modified  plain- 
tiff's fourth  prayer  by  adding  thereto  the  following :  "But  the 
jury  are  not  to  award  any  damages  for  any  injuries,  except  those 
proved  by  the  evidence  with  a  reasonable  certainty,  and  the  testi- 
mony of  Dr.  Charles  L.  Rumsey  as  to  the  effect  of  the  injuries  to 
the  pelvis  testified  to  by  him  upon  child-bearing  by  the  plaintiff  is 
too  vague  to  be  considered  by  the  jury" — and  granted  the  said 
prayer  as  thus  modified. 

The  court  refused  defendant's  first,  second,  eighth,  and  ninth 
prayers,  and  gave  the  third,  fourth,  fifth,  and  sixth. 

Argued  before  Boyd,  C.  J.,  and  Pearce,  Schmucker,  Burke, 
WoRTHiNGTON,  Thomas,  and  Henry,  JJ. 

Albert  B.  Donaldson  and  /.  Pembroke  Thorn,  for  appellant. 
John  Philip  Hill  and  William  Colton,  for  appellee. 

Henry,  J.  This  is  an  appeal  taken  by  the  defendant  below 
from  a  judgment  for  $7,500  rendered  against  it  in  the  Baltimore 
-city  court  in  an  action  by  the  appellee  to  recover  damages  for  per- 
sonal injuries  sustained  in  an  accident  which  occurred  March  14, 
1907,  at  the  corner  of  St.  Paul  and  Twenty-Third  streets,  in  the 
-city  of  Baltimore,  and  which  it  is  charged  in  the  declaration  was 
the  result  of  the  negligence  of  the  defendant,  without  any  negli- 
gence on  the  part  of  the  plaintiff  directly  contributing  thereto.    In 
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the  court  below  three  exceptions  were  taken  by  the  appellant — the 
first  to  the  admissibility  ol  certain  testimony,  and  the  second  and 
third  to  the  action  of  the  court  upon  the  prayers  offered  by  the  liti- 
gant parties.  (The  reporter  will  please  set  out  these  prayers  in 
reporting  the  case.) 

The  first  prayer  of  the  defendant,  offered  at  the  close  of  all  the 
testimony,  beipg  in  the  nj^ture  of  a  demurrer  to  the  evidence, 
brings  up  for  review  the  testimony  in  the  case.  The  plaintiff  was 
a  female  infant,  not  quite  three  years  of  age,  who  had  slipped 
away  from  her  mother's  home  at  2234  North  Calvert  street  and 
had  strayed  from  them  to  the  comer  of  St.  Paul  and  Twenty- 
ThiM  street. 

The  only  eyewitness  of  the  accident  produced  on  the  part  of  the 
plaintiff  was  William  A.  Lewis,  a  colored  wagon  driver,  whose 
testimony  it  is  important  to  consider.  In  his  examination  in  chief 
this  witness  states :  "On  this  morning  I  had  on  a  load  of  furni- 
ture going  up  the  right-hand  side  of  St.  Paul  street,  about  20  feet 
south  of  Twenty-Third  street,  when  I  saw  this  car  coming,  and  I 
saw  this  little  child  start  from  that  comer,  which,  I  guess,  is  the 
northeast  corner  to  the  southwest  corner,  and  I  saw  this  car  com- 
ing at  a  good  speed,  and  I  said,  'That  child  is  gone,'  and  almost  in 
the  time  I  could  say  that  the  car  had  struck  her,  and  I  thought  it 
had  cut  her  in  half ;  and  I  got  so  nervous  I  didn't  know  what  I 
was  doing.  I  saw  a  lady  standing  on  the  comer  tr3ring  to  wave  the 
car  down  in  the  first  place,  but  the  car  didn't  stop,  and  this  man 
didn't  seem  to  see  any  one,  as  he  was  looking  towards  the  coU^.*' 
The  college  referred  to  by  this  witness  is  the  Woman's  Coll^, 
located  on  the  west  side  of  St.  Paul  street,  between  Twenty-Third 
and  Twenty-Second  streets,  and  which  was  to  front  and  right  of 
the  car  as  it  was  going  south  down  St.  Paul  street.  The  witness 
further  testified  that,  when  he  first  saw  the  car,  it  was  about  100 
feet  north  of  Twenty-Third  street,  that  it  passed  Twenty-Third 
street  pretty  rapidly,  but  after  the  accident  stopped  about  25  feet 
south  of  said  street.  On  cross-examination  this  witness  stated 
that,  when  he  first  saw  the  car,  it  was  about  100  feet  north  of 
Twenty-Third  street,  and  at  that  time  the  child  was  "standing 
still"  on  the  northeast  corner  of  St.  Paul  and  Twenty-Third 
streets,  and  he  could  not  tell  how  far  the  car  had  gone  from  this 
point,  100  feet  above  Twenty-Third  street,  when  the  child  started 
to  cross  the  street.  The  witness  first  saw  the  motorman  when  the 
car  struck  the  child,  at  which  time  his  head  was  turned  to  the 
right,  and  he  had  "one  hand  on  one  thing  and  one  hand  on  an- 
other," but  did  not  see  him  winding  down,  and  also  stated  that  the 
child  the  instant  she  started  from  the  pavement  began  to  scream. 

Mrs.  J.  R.  Miller,  another  witness  on  the  part  of  the  plaintiff, 
stated  that  she  was  on  the  northeast  comer  of  St.  Paul  and 
Twenty-Third  streets,  but  did  not  see  either  the  child  or  the  acci- 
dent.   She  wanted  to  board  the  car,  and  signaled  the  conductor  to 
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stop,  but  his  atterttion  seemed  to  be  turned  toward  the  college,  and 
he  did  not  appear  to  see  her,  and  that  the  car  was  going  very 
rapidly. 

On  behalf  of  the  defendant,  Hoffman,  the  motorman,  testified : 
"Just  as  I  was  crossing  the  corner,  I  noticed  the  child  standing  on 
the  southeast  comer  of  St.  Paul  and  Twenty-Third  streets,  and^ 
as  my  car  got  near,  the  front  end  very  near  the  middle  of  the 
street,  this  child  made  a  full  dash,  and  ran  across  the  street  and 
ran  against  the  front  side  of  the  car,  and  it  knocked  her  down." 
He  further  said  that  the  car  was  drifting  downgrade,  without 
power,  at  a  speed  of  about  four  miles  an  hour ;  that  the  rails  were 
slippery  from  the  damp  and  misty  weather,  and  that  he  applied 
the  brakes  and  used  sand  and  made  every  effort  to  stop  the  car  as 
soon  as  he  saw  tfce  child  start  to  cross,  and  that  he  succeeded  in 
stopping  the  car  in  about  a  length  or  a  length  and  a  half ;  that  he 
sounded  the  gong  coming  down  St.  Paul  street  before  he  got  ta 
the  corner. 

Matthews,  the  conductor,  corroborated  the  motorman  as  to  the 
speed  of  the  car  and  the  sounding  of  the  gong.  • 

David  G.  Murray,  another  witness  on  behalf  of  the  defendant,, 
who  saw  the  accident,  testified  that,  when  the  chiM  started  to  cross 
the  street  from  the  southeast  corner,  the  car  was  about  midway  of 
Twenty-Third  street,  going  at  a  moderate  speed,  and  that  it 
seemed  to  him  that  the  child  ran  into  the  car,  rather  than  the  car 
running  into  the  child. 

Mrs.  Geneva  S.  Conrad  testified  that  the  car  was  going  at  a 
moderate  speed,  evidently  slowing  down  for  the  crossing. 

Nelson  Lloyd  also  saw  the  accident,  and  testified  that  the  car 
was  going  at  a  moderate  speed ;  that  the  child  started  to  cross  the 
street  when  the  car  was  half  a  length  from  her ;  and  that  the 
motorman  seemed  to  do  all  he  could  to  stop  the  car,  but  that  the 
child  ran  right  in  front  of  it. 

In  consideration  of  the  first  prayer  of  the  defendant,  we  must 
assume  that  the  plaintiff's  evidence,  although  contradicted  by  that 
of  the  defendant,  is  true,  and,  so  assuming,  we  think  it  was  suffi- 
cient, as  tending  to  show  negligence  on  the  part  of  the  defendant, 
to  take  the  case  to  the  jury.  Courts  are  cautious  not  to  invade  the 
province  of  the  jury,  and,  although  the  question  of  negligence  may 
become  a  matter  of  law,  the  circumstances  of  the  case  must  be 
clear  and  decisive  to  justify  a  withdrawal  of  the  case  from  the 
consideration  of  the  jury.  McMahon  v,  N.  C.  R.  R.  Co.,  39  Md. 
438 ;  Consolidated  Railway  Co.  v,  Rif cowitz,  89  Md.  338,  43  Atl. 
762;  B.  &  O.  R.  R.  Co.  v.  State,  36  Md.  366;  Cumberland  Valley 
R.  R.  Co.  V.  Muagans,  61  Md.  60,  48  Am.  Rep.  88. 

As  to  the  defendant's  second  prayer,  we  think  likewise  that  it 
was  properly  refused.  In  spite  of  the  negligence  of  the  plaintiff  or 
of  the  parents  of  the  plaintiff  lawfully  imputable  to  her,  she  was 
still  entitled  to  recover  unless  the  jury  should  find  that,  after  the 
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"motorman  saw  or  could  have  seen  her  peril,  he  could  not,  by  the 
exercise  of  ordinary  care,  have  avoided  the  accident.  So  far  as 
her  conduct  was  concerned,  she  could  only  be  held  to  such  a  de- 
gree of  care  as  might  be  expected  from  one  of  her  age  and  intelli- 
gence. According  to  the  testimony,  the  defendant  was  100  feet 
away  when  he  could  have  seen  the  infant  on  the  street  comer,  and, 
though  the  principal  witness  could  not  fix  the  distance  that  the  car 
had  proceeded  from  this  100-foot  point,  when  the  plaintiflF  as- 
sumed a  position  of  peril  by  starting  to  cross  the  street,  yet  under 
the  general  statement  made  we  think  it  might  well  have  been  left 
to  the  jury  to  say  if,  in  the  exercise  of  ordinary  care  and  caution, 
the  motorman  should  not  have  brought  his  car  to  such  a  degree 
of  locomotion  as  would  have  enabled  him  to  stop  the  same  after 
seeing  the  peril  of  the  plaintiff,  it  being  his  duty  under  all  circum- 
stances to  have  his  car  under  better  control  at  a  street  corner, 
where  pedestrians  usually  cross,  than  in  the  middle  of  the  block. 
The  evidence  on  the  part  of  the  plaintiff  failed  to  locate  the  rela- 
tive positions  of  the  car  and  the  child  at  the  time  the  latter  started 
to  cross  the  street,  but  by  several  witnesses  the  defendant  proved 
that  the  car  was  about  midway  of  Twenty-Third  street  when  the 
child  started  to  roan  across  St.  Paul  street.  The  point  of  collision 
was  about  21  feet  from  the  curb  near  which  the  child  had  been 
standing,  and  about  20  feet  from  the  point  where  the  motorman 
first  saw  the  child.  In  an  adult  or  a  youth  of  maturer  years  an 
attempt  to  cross  under  such  conditions  would  have  presented  a 
different  question  for  the  consideration  of  the  court.  But  "ordi- 
nary care"  is  a  •  relative  term.  The  same  standard  is  not  expected 
of  an  infant  as  of  a  mature  man.  What  would  be  regarded  as 
careless  and  blameworthy  in  the  one  would  not  be  necessarily  so 
held  in  the  case  of  the  other.  Each  case  must  depend  upon  its 
own  circumstances.  In  the  case  of  Consolidated  Railway  Co.  v. 
Rifcowitz,  89  Md.  338,  43  Atl.  762,  a  woman  was  injured  at  a 
street  crossing  by  collision  with  a  car.  The  car  tracks  were  only 
six  feet  from  the  curb  from  which  the  woman  started  to  cross 
and  the  car  was  only  15  feet  away,  although  the  woman  testified 
that  she  looked  before  attempting  to  cross,  and  saw  no  car  coming. 
The  car  was  going  10  or  11  miles  an  hour.  The  court  declined  to 
take  the  case  from  the  jury  on  the  theory  that  the  car  was  going 
at  a  rapid  speed,  which  should  have  been  slackened  as  the  crossing 
was  approached,  so  that  it  might  have  been  stopped  promptly  in 
case  of  necessity.  In  the  case  under  consideration,  there  is  some 
evidence  to  show  that  the  car  was  going  "very  rapidly,"  and  that 
the  motorman  could  have  seen  the  child  when  100  feet  away,  that 
he  was  not  looking  ahead,  but  to  the  side  of  the  car.  Without 
passing  upon  the  weight  of  this  evidence,  when  contrasted  with 
the  evidence  of  the  defendant,  or  intimating  an  opinion  upon  the 
verdict  rendered,  we  think  the  question  of  contributory  negligence 
was  properly  left  to  the  jury.   Booth  v.  McLean  Contracting  Co. 
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<Md,)  70  Atl.  104;  North  Balto.  Pass.  Ry.  Co.  v.  Amreich,  78 
Md.  589,  28  Atl.  809;  McMahon  v.  N.  C.  R.  R.  Co.,  39  Md.  438; 
McDpnneirs  Case,  43  Md.  535;  Wright  v.  M.  &  M.  R.  R.  Co.,  4 
Allen  (Mass.)  283;  Gibbons  v.  Williams,  135  Mass.  333.  The 
plaintiff's  first  and  second  prayers  correctly  state  the  law  in  the 
case.  They  are  reproduced  from  McDonnell's  Case,  supra,  in 
which  the  facts  are  so  similar  as  to  make  the  same  law  applicable. 
The  rejection  of  the  eighth  and  ninth  prayers  of  the  defendant 
we  think  was  proper.  By  its  sixth  and  seventh  prayers,  which 
were  granted,  the  question  of  ordinary  care  was  submitted  in  as 
favorable  an  aspect  as  the  defendant  could  demand,  and  the  eighth 
prayer  was  misleading,  because,  as  we  have  already  stated  in  dis- 
cussing the  evidence,  the  child  was  only  bound  to  the  exercise  of 
such  care  as  might  be  expected  from  one  of  her  age  and  intelli- 
gence, and  when  such  an  infant  is  negligently  on  the  street,  and 
her  situation  at  a  street  corner  is  apparent,  a  correspondingly 
greater  degree  of  care  was  demanded  of  the  defendant  to  avoid 
accident  than  would  have  been  required  in  the  case  of  an  adult. 
While  the  prayer  as  an  abstract  proposition  may  be  correct,  yet 
it  would  be  misleading  if  applied  in  the  manner  offered  to  the 
facts  of  this  case.  The  defendant's  ninth  prayer  was  also  prop- 
erly refused.  The  law  on  this  point  having  been  stated  in  the 
plaintiff's  second  prayer,  it  could  not  have  been  granted  without 
such  modification  as  would  harmonize  the  two  prayers. 

The  first  and  third  bills  of  exception,  which  involve  the  same 
question,  may  be  discussed  together.  After  the  prayers  had  been 
offered,  the  court  announced  that  certain  testimony  of  one  of 
plaintiff's  witnesses,  bearing  on  the  subject  of  injury  and  conse- 
quent damage,  admitted  againet  the  objection  of  the  defendant, 
has  been  erroneously  admitted  and  suggested  to  defendant's  at- 
torney to  move  that  it  be  stricken  out,  but,  said  attorney  declin- 
ing to  do  so,  the  court  modified  the  fourth  prayer  of  the  plaintiff 
so  as  to  exclude  consideration  of  the  objectionable  testimony. 
After  the  opening  argument  of  the  plaintiff's  counsel  to  the  jury, 
the  court  further  modified  this  fourth  prayer  in  conformity  with 
a  special  exception  which  had  been  filed  thereto  by  the  defendant, 
and  read  the  prayer  as  modified  to  the  jury.  While  it  is  undoubt- 
edly true  that  a  trial  judge  because  of  his  high  and  authoritative 
position  should  be  exceedingly  careful  in  any  remarks  made  by 
him  during  the  progress  of  a  trial  either  in  passing  upon  evidence 
or  ruling  upon  prayers,  and  should  carefully  refrain,  either  di- 
rectly or  indirectly,  from  giving  expression  to  an  opinion  upon 
the  existence  or  not  of  any  fact,  which  should  be  left  to  the  find- 
ing of  the  jury,  yet  this  court  has  frequently  said  that  a  judge 
may  at  any  time  during  the  trial  modify  his  instructions  or  revoke 
them  altogether  if  cpnvinced  of  error  in  a  pievious  ruling.  In 
the  present  case,  though  the  proceedings  were  irregular,  the  mod- 
ifications were  practically  at  the  instance  and  for  the  benefit  of 
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the  defendant,  who  should  not  now  be  heard  to  complain.  Coffin 
V,  Brown,  94  Md.  190,  50  Atl.  567,  55  L.  R.  A.  732,  89  Am.  St. 
Rep.  422;  Butler  v.  Gannon,  53  Md.  333;  Sittig  v.  Birkestack,. 
38  Md.  158. 

The  judgment  of  the  lower  court  will  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 

WoRTHiNGTON,  J.,  dissents. 


Brown  v.  Chesapeake  &  O.  Ry.  Co. 

(Court  of  Appeals  of  Kentucky,  Dec.  7,  1909.) 
[123  S.  W.  Rep.  298.] 


Negligence— Child  Playing  About  Railroad  IJomtable— Petition  iir 
Action  for  Injury. — In  an  action  for  injury  to  a  child  playing  about  a 
railroad  turntable,  the  petition  alleged:  That  it  was  very  attractiYe 
to  children  as  a  merry-go-rouqd;  that  they  had  been  attracted  to  it 
and  used  it  as  such  for  a  considerable  time  previous  to  the  injury,  with 
full  knowledge  of  defendant's  agents  and  servants  in  control  thereof; 
that  they  often  went  on  it  with  full  knowledge  of  defendant;  that  it 
was  not  securely  fastened,  a  minute  description  of  the  fastening  being 
given;  that  children  seven  or  eight  years  old  could  easily  remove  the 
fastening,  and  had  done  so  with  full  knowledge  of  defendant's  serv- 
ants in  charge  thereof;  and  that  defendant  negligently  failed  to  pro- 
vide a  secure  fastening,  which  could  have  been  done  with  but  little 
expense  and  trouble,  though  children  were  constantly  using  it  as  i 
plaything  with  full  knowledge  of  defendant,  who  also  knew  that  it  was 
very  dangerous  for  them  to  do  so.  Held  not  objectionable  as  not  al- 
leging that  it  was  particularly  and  unusually  attractive  to  children  and 
was  easily  accessible  and  a  source  of  danger  to  them. 

Courts— Turntable  Doctrine  as  Sound  Law— Decisions  of  Courts  of 
Other  States.'*' — The  "turntable  doctrine,"  by  which  railroad  compa- 
nies are  held  liable  for  injuries  to  children  playing  about  turntables 
left  unguarded  or  not  securely  fastened,  will  not  be  departed  from  by 
the  Supreme  Court  of  this  state  as  unsound,  though  the  courts  of  sev- 
eral states  have  seemingly  repudiated  it. 

Negligence^-Tumtable  Doctrine— Statement  of  Rule  of  Law.*—!! 
a  railroad  company  can  with  slight  expense  and  little  inconvenience 
keep  its  turntables  guarded  or  locked  so. as  to  prevent  trespassing 
children  from  using  them,  they  should  be  compelled  to  do  so,  and,  if 
they  fail  to  perform  this  duty,  they  should  be  made  liable  in  damages 


*See  last  foot-note  of  Barry  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  33  R* 
R.  R.  243,  56  Am.  ,&  Eng.  R  Cas.,  N.  S.,  243. 
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for  any  injury  occasioned  to  children  of  tender  years  in  playing  with 
them. 

Negligence— Injury  to  Child  Playing  About  Turntable— Proximat* 
Cauae — ^Acta  of  Third  Personaif — ^The  acts  of  third  persons  in  putting 
in  motion  an  unlocked  turntable,  whereby  a  child  was  injured,  is  not 
the  proximate  cause  of  the  injury,  and  does  not  relieve  the  railroad 
from  liability  for  its  negligence  in  failing  to  make  it  secure. 

Appeal  from  Circuit  Court,  Pike  County. 
"To  be  officially  reported." 

Action  by  Thomas  Brown,  by  next  friend,  against  the  Ches- 
apeake &  Ohio  Railway  Company  and  others.  From  a  judgment 
in  favor  of  defendant  company,  plaintiff  appeals.    Reversed. 

Roscoe  Vanover  and  R,  C,  Bums,  for  appellant. 
Worthington,  Cochran  &  Browning  and  /.  M.  York,  for  ap- 
pellee. 

NuNN,  C.  J.  This  appeal  is  from  a  judgment  of  the  Pike  cir- 
cuit court  sustaining  a  general  demurrer  to  and  dismissing  the 
petition  and  amended  petition  as  to  appellee.  The  action  was 
instituted  by  appellant  against  appellee  and  two  persons  by  the 
name  of  Saad,  to  recover  damages  occasioned  by  the  loss  of  a 
foot  by  appellant  on  appellee's  turntable  in  the  town  of  Pike- 
ville,  Ky.  The  action  is  undisposed  of  as  to  the  Saads.  The  only 
question  to  be  determined  upon  this  appeal  is  whether  or  not  the- 
petition  stated  a  cause  of  action  against  appellee. 

The  injury  occurred  on  the  11th  day  of  April,  1909,  on  a  turn- 
table which  was  constructed  by  appellee  in  the  town  of  Pikeville^ 
about  65  feet  from  a  public  highway.  The  Saads  negligently  re- 
moved the  fastening  and  set  the  turntable  in  motion,  which  at- 
tracted appellant,  a  boy  about  12  years  of  age,  and  he  entered 
upon,  and  while  playing  thereon  one  of  his  feet  was  crushed  to 
such  ani  extent  that  it  was  rendered  useless.  The  petition  as 
amended,  which  relates  to  the  negligence  charged  against  appel- 
lee, is  as  follows:  "The  plaintiff,  Thomas  Brown,  *  *  *  says: 
That  at  the  time  of  the  injuries  complained  of  plaintiff  resided 
with  his  father,  John  Brown,  a  distance  of  about  300  yards  from 
defendant  company's  turntable  at  which  he  was  injured.  That 
said  turntable  is,  and  was  at  the  time  of  plaintiff's  injury  com- 
plained of,  situated  a  distance  of  65  feet  from  the  public  highway 
or  public  road  running  through  the  lower  end  of  the  city  of  Pike- 
ville  and  running  from  Pikeville  down  Big  Sandy  river.  That 
defendant  company's  main  line  of  road  and  right  of  way  inter- 
vene between  the  said  public  road  and  said  turntable.    That,  im- 

■ '  —       ^-^^^^^^^^— ^■^^^^^^^^—  II..  ■   .  .1.  -^ ... 

tFor  the  authorities  in  this  series  on  the  question  what  is,  and  ia 
not,  the  proximate  cause  of  an  injury,  see  last  foot-note  of  Williams 
V.  Atlantic  C.  L.  R.  Co.  (Fla.),  33  R.  R.  R.  158,  56  Am.  &  Eng.  R.  Cas.^ 
N.  S.,  158. 
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mediately  prior  to  the  time  plaintiff  received  the  injury  com- 
plained of,  defendant  company  had  said  turntable  fastened  by 
a  draw  bolt  placed  between  the  rails  on  the  switch  line  leading 
to  said  turntable,  said  draw  bolt  being  placed  where  the  said 
switch  intersects  with  said  turntable,  said  draw  bolt  being  a  bar 
of  iron  weighing  55  pounds,  4  feet  10  inches  long,  3  inches 
broad,  1  inch  thick,  and  with  flanges  at  each  end  of  said  draw 
bolt,  so  that  flange,  together  with  the  width  of  the  bar,  made  it 
10  inches  wide  at  each  end  of  said  draw  bolt,  and  same  was 
placed  at  the  point  where  the  switch  intersects  with  the  turntable 
so  that  one  side  of  the  flange  at  each  end  of  the  draw  bolt  would  be 
against  the  rails  on  the  switch  line,  and  the  other  side  of  the  flange 
at  each  end  of  said  draw  bolt  would  be  against  the  rails  on  the 
said  turntable,  and  in  this  way  said  turntable  was  held  in  its 
place  and  could  not  be  .removed  or  moved  until  said  draw  bolt 
was  removed,  which  was  done  by  slipping  said  draw  bolt  either 
way  so,  that  the  entire  flange  at  each  end  of  said  draw  bolt  would 
be  entirely  on  the  rails  of  the  switch  line,  or  if  slipped  the  other 
way  so  that  the  flange  would  be  entirely  on  the  rails  of  the  turn- 
table, and  if  said  draw  bolt  was  slided  on  the  said  rails  either  way 
so  that  the  turntable  would  revolve  without  lifting  the  draw  bolt 
from  its  place,  and  that  it  was  necessary  to  only  slide  it  until  it 
passed  the  point  of  intersection  as  above  set  out.  That  at  the 
time  of  the  plaintiff's  injury  it  was  negligently  removed  by  the 
defendant  Jasper  Saad,  and  the  defendants  Jasper  Saad  and  Sara 
Saad  were  negligently  revolving  said  turntable  and  using  it  as 
a  merry-go-round,  when  plaintiff  was  attracted  to  it  and  by  it, 
and  was  playing  on  same  without  any  knowledge  of  the  danger 
attending  same  at  the  time  he  received  the  injuries  complained  of. 
That  said  draw  bolt  was  an  insecure  fastening,  and  said  draw 
bolt  could  easily  be  removed  and  slipped  to  either  side  by  a  child 
seven  or  eight  years  old,  so  that  said  turntable  would  revolve,  and 
small  children  had  previous  to  the  time  of  the  injuries  com- 
plained of  been  in  the  habit  or  removing  said  draw  bolt  and  using 
said  turntable  as  a  merry-go-round,  and  said  turntable  was  very 
attractive  to  children  to  use  same  as  a  merry-go-round,  and  was 
very  dangerous  to  so  use  same.  That  the  agents,  servants,  and 
employees  of  the  defendant  company  in  charge  of  said  turn- 
table knew  that  it  could  easily  be  unfastened  and  set  in  motion 
by  children,  and  that  it  could  easily  be  unfastened  by  small  chil- 
dren, and  knew  that  it  was  attended  by  great  danger  to  do  so, 
and  knew  that  small  children  had  been  in  the  habit  of  unfasten- 
ing same  and  using  same  as  a  merry-go-round  previous  to  the 
time  of  the  injuries  complained  of.  That  said  turntable  was  sit- 
uated in  a  part  of  the  city  of  Pikeville  that  was  much  frequented 
by  small  children  as  well  as  by  other  children,  and  this  fact  was 
also  known  to  the  agents,  servants,  and  employees  of  defendant 
company  in  charge  of  said  turntable  at  and  previous  to  the  time 
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of  the  injuries  complained  of.  That  a  lock  and  key  could  easily 
have  been  placed  on  said  turntable,  and  same  kept  locked  when 
not  in  use  by  defendant  company,  and  no  harm  could  have  then 
come  to  any  one.  And  that  it  was  perfectly  practicable  to  have 
done  so  without  interfering  with  the  reasonable  use  of  said  turn- 
table by  defendant  company  and  with  very  slight  trouble  to  de- 
fendant company." 

Appellee's  counsel  present  the  following  reasons  in  support  of 
the  judgment  of  the  lower  court :  First,  the  "turntable  doctrine" 
is  not  a  sound  principle  of  law  and  should  not  be  adopted  by  this 
court.  Second,  the  petition  does  not  state  a  cause  of  action  un- 
der that  doctrine,  even  if  it  be  sound.  Third,  whether  sound  or 
unsound,  it  has  no  application  to  the  case  at  bar  for  the  reason 
that  appellee  had  securely  fastened  the  turntable,  and  had,  in 
any  event,  performed  its  lawful  duty  in  this  respect.  Fourth, 
that  the  proximate  cause  of  appellant's  injury  was  the  negligent 
conduct  of  appellee's  codefendants,  Sam  and  Jasper  Saad> 
and*  that  there  is  no  negligence  shown  upon  the  ap- 
pellee's part,  which  can  be  said  to  have  been  the  direct  or  proxi- 
mate cause  of  the  injury  to  appellant.  The  second  and  third 
propositions  require  but  little  notice.  Appellee  claims  that  it  is 
not  alleged  in  the  petition  that  the  turntable  was  particularly 
and  unusually  attractive  to  children,  and  that  it  was  easily  ac- 
cessible to  children  and  a  source  of  danger  to  them.  It  is  alleged 
that  it  was  very  attractive  to  children  as  a  merry-go-round, 
and  that  they  had  been  attracted  to  it  and  used  it  as  such  for 
a  considerable  time  previous  to  the  injury,  and  with  the  full 
knowledge  of  appellee's  agents  and  servants  in  control  thereof. 
It  was  not  only  alleged  that  it  was  accessible  to  children,  but  that 
they  often  went  upon  it  with  the  full  knowledge  of  appellee.  It 
was  alleged  in  the  petition  that  the  turntable  was  not  securely 
fastened,  and  a  minute  description  of  the  fastening  is  given,  and 
it  is  alleged :  That  children  seven  or  eight  years  old  could  easily 
remove  the  fastening,  and  had  done  so  with  the  full  knowledge 
of  appellee's  agents  in  charge  of  the  turntable ;  that  appellee  had 
negligently  failed  to  provide  a  secure  fastening,  which  could 
have  been  done  with  but  little  expense  and  trouble,  although 
children  were  constantly  using  it  as  a  plaything  with  the  full 
knowledge  of  appellee,  who  also  knew  that  it  was  very  danger- 
ous for  them  to  do  so. 

The  first  proposition  of  appellee's  counsel  is  that  the  "turntable 
doctrine,"  which  has  been  so  often  adhered  to  by  this  court,  the 
courts  of  the  majority  of  the  states  of  the  Union,  and  the  Su- 
preme Court  of  the  United  States,  is  unsound  and  should  be 
departed  from  by  this  court.  After  a  careful  consideration  of 
the  question  and  authorities,  we  decline  to  depart  from  the  doc- 
trine, although  the  courts  of  several  states  have,  seemingly,  re- 
pudiated it.    However,  the  opinions  mostly  are  by  divided  courts 
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und  based  on  dicta.  The  first  case  referred  to  as  repudiating 
the  doctrine  is  the  case  of  Frost  v.  Eastern  Railroad,  64  N.  H. 
220,  9  Atl.  790,  10  Am.  St.  Rep.  396.  The  turntable  in  that  case 
"was  fastened  by  a  toggle,  which  prevented  its  being  set  in  mo- 
tion, unless  the  toggle  was  drawn  by  a  lever,  to  which  was  at- 
tached a  switch  padlock,  which,  being  locked,  prevented  the  lever 
from  being  used,  unless  the  staple  was  drawn.  At  the  time  of 
the  accident,  the  turntable  was  fastened  by  thfe  toggle;  but  it 
was  a  controverted  point  whether  the  padlock  was  then  locked. 
When  secured  by  the  toggle,  and  not  locked  with  the  padlock, 
the  turntable  could  not  be  set  in  motion  by  boys  of  the  age  and 
strength  of  the  plaintiff."  On  this  issue  the  court  decided  the 
case  in  favor  of  the  railroad,  and  stepped  aside  to  show  its  dis- 
approval of  the  turntable  doctrine  as  declared  in  the  case  of  Sioux 
City  R.  R.  Co.  v.  Stout,  17  Wall.  657,  21  L.  Ed.  745.  Another 
case  which  is  relied  on  very  strongly  by  appellee's  counsel  as 
showing  the  unsoundness  of  the  doctrine  is  Walsh  v.  Fitchburg 
R.  R.  Co.,  145  N.  Y.  301,  39  N.  E.  1068,  27  L.  R.  A.  724,  45  Am. 
St.  Rep.  615.  In  that  case  the  facts,  as  they  appear  in  the  opinion, 
show  that  the  turntable  was  surrounded  by  an  embankment  from 
three  to  nine  feet  high,  and  was  not  easily  accessible  except  by 
the  company's  track  which  led  to  it.  The  child  injured,  with  two 
or  three  others,  went  to  the  turntable  and  was  playing  with  it; 
but  there  is  not  a  statement  or  intimation  in  the  opinion  that  chil- 
dren had  previously  made  use  of  this  turntable  as  a  plaything, 
or,  if  they  had,  there  was  no  allegation  that  the  company's  agents 
in  charge  of  it  had  any  information  of  that  fact.  Therefore  the 
facts  of  that  case  easily  distinguish  it  from  the  one  before  us. 

In  commenting  on  the  turntable  doctrine  and  the  decisions 
holding  that  a  recovery  cannot  be  had  in  "turntable"  cases, 
Thompson,  in  his  Commentaries  on  the  Law  of  Negligence 
(volume  1,  p.  952),  says;  "Some  of  the  courts,  chiefly  in  those 
portions  of  our  country  which  are  dominated  by  railroad  and 
other  corporate  influences,  have  balanced  the  lives  and  limbs  of 
children  of  tender  years  against  the  slight  inconvenience  on  the 
part  of  the  railway  company  of  keeping  its  turntables  locked, 
and  have  decided  that  such  a  company  is  not  liable  in  damages 
for  the  death  or  injury  of  a  child,  received  while  playing  with  an 
unguarded  and  unfastened  turntable,  although  situated  in  a  popu- 
lous district  where  children  play  in  great  numbers.  Some  of  these 
cases  put  the  doctrine  on  the  cold  and  draconic  ground  that  chil- 
dren, although  of  tender  years,  are  responsible  for  the  conse- 
quences of  their  trespasses  the  same  as  adults,  and  that  the  mere 
fact  that  one  trespassing  upon  the  grounds  of  a  railroad  company 
is  such  a  child  does  not  raise  any  duty  on  the  part  of  the  company 
towards  the  trespasser."  In  the  same  work  (volume  2,  p.  528), 
after  commenting  upon  the  great  danger  to  children  in  allowing 
turntables  to  be  left  insecurely  fastened,  and  stating  that  rail- 
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Toad  companies  should,  when  they  can  with  slight  expense  and 
inconvenience,  keep  their  turntables  locked  or  guarded  so  that 
•children  could  not  use  them,  and  that  if  they  fail  to  do  so  they 
should  be  required  to  respond  in  damages,  continues  as  follows : 
""This,  on  the  one  hand,  allows  the  railway  company  the  reason- 
able use  of  its  property,  while  at  the  same  time  it  refuses  to  re- 
lease it  from  these  obligations  of  social  duty  which  rest  upon  all 
men  in  a  state  of  civilized  society.  Decisions  of  authoritative 
courts  contravening  this  doctrine  no  doubt  exist;  but  the  author 
does  not  hesitate  to  characterize  them,  as  he  has  always  done 
whenever  he  has  had  occasion  to  comment  upon  them,  as  being 
cruel,  wicked,  and  blots  upon  the  jurisprudence  of  civilized  com- 
munities." 

Appellee's  counsel  and  some  of  the  authorities  referred  to  as 
repudiating  the  turntable  doctrine  announce  the  correct  general 
rule  of  law  to  be:    The  owner  or  occupier  of  real  property  is 
tinder  no  obligation  to  make  it  safe  for  the  benefit  of  trespassers, 
intruders,  mere  volunteers,  or  bare  licensees,  and  contend  that 
the  rule  is  applicable  alike  to  adults  and  infants ;  that  thertf  can- 
not, in  reason,  be  any  distinction  between  them.    The  only  ex- 
ceptions they  make  to  this  general  proposition  are:    First,  when 
the  owner  of  property  expressly  or  impliedly  invites  persons  upon 
his  premises,  he  assumes  the  duty  of  exercising  reasonable  care 
to  prevent  their  injury  from  dangerous  obstructions  thereon  or 
-defects  therein;  second,  he  cannot  use  his  premises  in  such  a 
way  that  the  use  so  made  of  them  inflicts  injury  upon  the  persons 
or  property  lawful  in  the  use  of  or  upon  adjoining  premises; 
third,  the  owner  of  ground  abutting  on  a  public  highway  cannot 
suffer  pitfalls,  or  other  nuisances  dangerous  to  public  travel,  to 
remain  so  near  the  margin  of  such  highway  that  persons  in  the 
lawful  use* of  same  are  liable  to  receive  injuries  therefrom.    The 
fourth  and  only  other  exception,  we  quote :  "As  an  exception  to 
the  first  rule,  it  may  be  stated  that  if  the  owner  intentionally 
or  wantonly  places  upon  his  premises  a  dangerous  instrumen- 
tality or  obstruction,  for  the  express  purpose  of  inflicting  injury, 
then  he  is  liable  if  an  injury  results,  for  no  one  can  lawfully  use 
even  his  own  property  for  the  purpose  of  inflicting  a  wanton  or 
intentional  injury."     If  this  is  correct  law,  then  the  owner  of 
property  would  have  to  commit  a  felony  before  he  would  be 
liable  in  damages  for  injuries  inflicted,  for  it  would  certainly  be 
a  crime  for  an  owner  of  property  to  place  upon  it  a  dangerous 
instrumentality  for  the  express  purpose  of  inflicting  injury  or 
death  upon  another,  if  his  intention  was  accomplished.     This 
is  not,  and  should  not  be,  the  law.     If  this  principle  were  an- 
nounced as  the  law  in  every  state  in  this  Union,  in  this  age  when 
there  is  such  a  clamor  and  frenzy  to  accumulate  dollars,  it  would 
be  destructive  to  humanity,  and  especially  to  infants  and  other 
unaccountable  beings.     The  correct  rule  of  law  is,  and  should 
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be,  that  if  a  railroad  company  can  with  slight  expense  and  little 
inconvenience  keep  its  turntables  guarded  or  locked  so  as  to 
prevent  trespassing  children  from  using  them,  they  should  be 
compelled  to  do  so,  and,  if  they- fail  to  perform  this  duty,  they 
should  be  made  liable  in  damages  for  any  injury  occasioned  to 
children  of  tender  years  in  playing  with  them.  Suppose  a  fanner 
owned  a  pasture  through  which  he  knew  children  passed  daily 
in  going  to  and  returning  from  school,  and  that  he  should  turn 
a  vicious  animal  into  this  field,  and  take  no  steps  or  precautionary 
measures  to  prevent  it  frohi  injuring  some  one  or  more  of  the 
children,  although  he  knew  that  it  was  likely  to  do  so,  under  the 
rule  contended  for  by  counsel  for  appellee  and  the  opinions  re- 
ferred to,  the  owner  would  not  be  responsible  in  damages,  unless 
he  intended  to  accomplish  the  result  which  followed.  This  is  not 
the  law  of  this  state,  and,  in  our  opinion,  should  not  be  of  any 
jurisdiction. 

The  turntable  doctrine  has  been  considered  and  approved  by 
this  court  in  several  cases.  The  case  of  Bransom's  Adm'r  v. 
Labr<^,  81  Ky.  638,  50  Am.  Rep.  193,  was  where  Labrot  and 
others  owned  or  had  control  of  an  uninclosed  lot  of  ground  on 
which  they  stacked  some  lumber.  It  was  alleged  in  the  petition 
in  that  case :  That  they  stacked  the  lumber  in  a  negligent  and 
unsafe  manner;  that  the  children  in  the  vicinity  of  the  lot  had 
frequented  it  for  years  for  the  purpose  of  play,  which  fact  was 
well  known  to  Labrot  and  others  when  they  piled  their  lumber 
thereon ;  that  the  children  continued  to  resort  to  the  lot  for  the 
same  purpose  after  the  lumber  was  placed  there  with  the  knowl- 
edge of  Labrot  and  others;  that  the  lumber,  which  was  defect- 
ively stacked,  fell  and  crushed  the  life  out  of  Bransom's  infant 
son.  The  lower  court  in  that  case,  as  did  the  court  in 
the  case  at  bar,  sustained  a  demurrer  to  the  petition 
and  amended  petition.  This  court,  however,  reversed  the  action 
of  the  lower  court,  and  said :  "As  a  general  rule,  the  owner  of 
land  may  retain  to  himself  the  sole  and  exclusive  use  and  occupa- 
tion of  it ;  but,  as  property  in  lands  depends  upon  municipal  law 
for  its  recognition  and  protection,  the  individual  use  and  enjoy- 
ment of  it  are  subject  to  condifions  and  restraints  imposed  for 
the  public  good,  and  from  a  reasonable  and  humane  regard  for 
the  welfare  and  rights  of  others.  *  *  *  It  is  held  that  a  party 
is  guilty  of  negligence  in  leaving  anything  in  a  place  where  he 
knows  it  to  be  extremely  probable  that  some  other  person  will 
unjustifiably  set  it  in  motion,  to  the  injury  of  a  third  person.'' 
Counsel  in  that  case  contended  for  the  following  rule,  to  wit: 
"The  owner  of  private  grounds  is  under  no  obligation  to  keep 
them  in  a  safe  condition  for  the  benefit  of  trespassers,  idlers, 
bare  licensees,  or  others  who  may  come  .upon  them,  not  by  in- 
vitation, expressed  or  implied,  but  for  pleasure  or  to  gratify 
their  curiosity,  however  innocent  or  laudable  their  purpose  may 
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be."  In  commenting  on  this,  the  coiirt  said :  "If  this  rule  is  to 
be  interpreted  so  as  to  relieve  the  owner  of  private  grounds  from 
all,  or  even  reasonable,  care  for  the  safety  of  those  who,  with- 
out invitation,  may  come  upon  them,  it  is  not  a  reasonable  and 
humane  rule,  for  the  owner  has  no  right  to  wantonly 
injure  even  an  actual  trespasser."  The  court  also  quoted 
with  approval,  in  that  case,  from  the  case  of  Sioux  City 
Railroad  Company  v.  Stout,  17  Wall.  657,  21  L.  Ed.  745,  the 
leading  case  establishing  the  turntable  doctrine,  as  follows:  "In 
the  case  of  Railroad  Company  v.  Stout,  17  Wall.  657,  21  L.  Ed. 
745,  it  was  held  that  the  care  and  caution  required  of  a  child  is, 
according  to  its  maturity  and  capacity,  only  to  be  determined  in 
each  case  by  the  circumstances  of  that  case,  and  that  a  railroad 
company  might  be  held  liable,  on  the  ground  of  negligence,  for 
a  personal  injury  to  a  child  of  tender  years,  in  a  town  or  city, 
caused  by  a  turntable,  built  by  the  company  on  its  uriinclosed 
land,  left  unguarded  and  unlocked,  in  a  situation  which  rendered 
it  likely  to  cause  injury  to  children."  To  the  same  effect  are  the 
cases  of  Keffe  v.  Milwaukee  R.  R.  Co.,  21  Minn.  207,  18  Am. 
Rep.  393,  Koons  v,  St.  Louis  R.  R.  Co.,  65  Mo.  592,  and  Whirley 
V.  Whitman,  1  Head  (Tenn.)  610. 

The  case  of  Kentucky  Central  R.  R.  Co.  v.  Gastineau's  Adm'r, 
83  Ky.  119,  approved  the  principle  announced  in  the  Stout  and 
Labrot  Cases.  In  that  case  the  boy  was  between  14  and  15  years, 
and  the  court  said :  "We  are  aware  that  it  has  been  held  in  some 
cases,  as,  for  instance,  in  Flower  v.  Railroad  Co.  (69  Pa.  210,  8 
Am.  Rep.  251),  supra,  that,  if  the  deceased  is  a  trespasser,  his 
being  of  tender  years  makes  no  difference,  because  the  company 
is  under  no  duty  to  him  which  requires  his  protection;  but,  in 
our  opinion,  age  should  be  considered  upon  a  question  of  contrib- 
utory neglect,  and  one  should  exercise  reasonable  care  to  antici- 
pate and  prevent  an  injury  to  a  child  of  such  tender  years  as 
to  have  little  or  no  discretion,  although  he  may  be  technically  a 
trespasser.  His  condition  excuses  his  concurrent  negligence. 
Humane  considerations  require  such  a  rule."  See,  also,  the  cases 
of  L.  &  N.  R.  R.  Co.  V.  Popp,  96  Ky.  99,  27  S.  W.  992,  16  Ky. 
Law  Rep.  369 ;  Swartwood  v.  L.  &  N.  R.  R.  Co.,  33  Ky.  Law  Rep. 
785,  111  S.  W.  305,  19  L.  R  A.  (N.  S.)  1112;  City  of  Owensboro 
V.  York,  117  Ky.  294,  77  S.  W.  1130,  25  Ky.  Law  Rep.  1397, 
1439 ;  Board  of  Councilmen  v,  Allen,  82  S.  W.  292,  26  Ky.  Law 
Rep.  581 ;  Merschel  v.  L.  &  N.  R.  R.  Co.,  121  Ky.  620,  85  S.  W. 
710,  27  Ky.  Law  Rep.  465 ;  I.  C.  R.  R.  Co.  v.  Wilson,  63  S.  W. 
608,  23  Ky.  Law  Rep.  684. 

The  remaining  question  necessary  to  be  determined  is  whether 
appellee  is  relieved  from  liability,  if  negligent  in  failing  to  make 
secure  its  turntable,  by  the  acts  of  its  co-defendants,  Sam  and 
Jasper  Saad,  who  put  the  turntable  in  motion.     The  authorities 
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seem  to  be  one  way  on  this  question.  In  the  case  of  Gulf,  Colo- 
rado &  Santa  Fe  Railway  Co.  v.  McWhirter,  77  Tex.  356,  14  S. 
W.  26,  19  Am.  St.  Rep.  755,  this  question  was  also  involved,  and 
the  court  said:  "If  it  be  conceded  that  the  person  who  put  the 
turntable  in  motion  was  sui  juris,  this  would  not  relieve  the  ap- 
pellant from  liability,  though  another  party  might  also  be  liable. 
If  an  accident  occurs  from  two  causes,  both  due  to  n^ligence 
of  different  persons,  but  together  the  efficient  cause,  then  aU  the 
persons  whose  acts  contribute  to  the  accident  are  liable  for  an 
mjury  resulting,  and  the  negligence  of  one  furnishes  no  excuse 
for  the  negligence  of  the  other."  And  after  citing  many  cases 
fromtother  jurisdictions,  cites  the  following  text-books  to  sup- 
port the  proposition,  to  wit :  "Cooley  on  Torts,  823 ;  Bishop  on 
Noncontract  Law,  518;  Shearman  &  Redfield  on  Negligence, 
35;  Thompson  on  Negligence,  1088;  Wharton  on  Negligence, 
144." 

The  case  of  Sydnor  v.  Arnold,  122  Ky.  557,  92  S.  W.  289,  28 
Ky.  Law  Rep.  1250,  was  where  appellees  negligently  stacked  a  lot 
of  lumber  near  to  and  partly  on  a  sidewalk,  and  allowed  it  to 
remain  there  in  its  dangerous  position  for  some  time.  Appellant, 
a  boy  about  nine  years  of  age,  was  passing  along  on  the  walk  and 
stopped  by  the  side  of  the  lumber,  and  at  that  moment  a  wagon 
loaded  with  rock  was  moved  by,  and  the  hub  struck  the  lumber 
pile  and  caused  it  to  fall  upon  the  boy  and  injure  him.  Appellees 
in  that  case  claimed  that  they  were  not  responsible,  even  if  they 
were  negligent  in  letting  the  lumber  remain  at  that  place,  for  the 
reason  that  the  driver  of  the  wagon,  a  third  person  who  was  in 
no  way  connected  with  them,  caused  the  lumber  to  fall  which  re- 
sulted in  the  boy's  injury.  In  considering  the  question  the  court 
said :  "It  will  thus  be  seen  that  the  sole  question  in  the  case  is : 
What  was  the  proximate  cause  of  the  injury?  And  this  is  one  of 
the  most  difficult  and  important  questions  presented  in  the  trial  of 
negligence  cases;  it  being  an  established  principle  of  law  that 
there  can  be  no  recovery  for  an  act  of  negligence  unless  it  was  the 
proximate  cause  of  the  injury  complained  of.  If  the  conduct  of 
appellees  in  piling  the  lumber  at  the  place,  in  the  manner  it  was 
piled,  and  in  permitting  it  to  remain  in  that  position,  was  not 
the  proximate  cause  of  the  injury  to  appellant,  he  cannot  recover. 
If  the  injury  is  traceable  to  the  negligent  and  careless  manner  in 
which  the  lumber  was  piled,  although  the  immediate  cause  of  the 
accident  was  running  the  wagon  against  tlie  lumber,  the  appel- 
lant may  recover.  In  our  opinion  the  controlling  and  determining 
question  in  this  case  is :  Were  appellees  guilty  of  negligence  in 
piling  the  lumber  and  permitting  it  to  remain  in  the  position  it 
was  in  when  struck  by  the  wagon?  If  there  was  no  negligence 
on  their  part  in  this  particular,  then  appellant  cannot  recover,  be- 
cause the  injury  to  him  was  due  to  the  driver  of  the  wagon.  On 
the  other  hand,  if  they  were  guilty  of  neglect  in  the  respect  men- 
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tioned,  the  negligence,  or  carelessness  of  the  driver  of  the  wagon, 
will  not  excuse  them,  as  the  mere  fact  that  another  person  concurs 
or  co-operates  in  producing  an  injury,  or  contributes  thereto  in 
any  degree,  whether  large  or  small,  is  of  no  importance."  See, 
also,  the  cases  of  Bransom'sAdm'r  v,  Labrot,  supra,  and  Edging- 
ton  V.  Railroad  Co.,  116  Iowa,  410,  90  N.  W.  95,  57  L.  R.  A. 
561. 

For  these  reasons,  the  judgment  of  the  lower  court  is  reversed 
and  remanded  for  further  proceedings  consistent  herewith. 


Stollery  et  aL  v.  Cicero  &  P.  St.  Ry.  Co.  et  al. 

(Supreme  Court  of  Illinois,  Dec.  22,  1909.     Rehearing  Denied,  Feb. 

4,  1910.) 

[90  N.  E.  Rep.  709.] 

Negligence — Danger  from  Machinery — ^Attractive  Nuisances.* — The 
owner  of  unguarded  premises  which  contained  dangerous  machinery 
attractive  to  children  holds  out  an  implied  invitation  to  children  so  as 
to  be  liable  for  injuries  to  them  therefrom,  though  they  are  technical 
trespassers. 

Negligence — ^Jury  Question — Attractive  Nuisances. — Whether  un- 
guarded premises  containing  dangerous  machinery  are  attractive  to 
children,  so  as  to  make  the  owner  liable  for  injuries  caused  to  children 
by  trespassing  thereon,  is  ordinarily  a  jury  question. 

Death — Contributory  Negligence — Burden  of  Proof. — In  an  actioh 
by  an  administrator  for  an  intestate's  death,  the  burden  is  upon  plain- 
tiff to  show  intestate's  exercise  of  ordinary  care  to  avoid  the  injury. 

Negligence — Contributory  Negligence — Circumstantial  Evidence. — 
In  an  administrator's  action  for  death  caused  by  negligence  plaintiff 
may,  to  show  exercise  of  ordinary  care  by  intestate,  introduce  evi- 
dence as  to  decedent's  habits  and  other  relevant  circumstances. 

Negligence — Sufficiency  of  Evidence — Contributory  Negligence. — In 
an  action  for  the  death  of  a  child  killed  by  being  caught  in  an  un- 
guarded coal  conveyor  on  defendant's  premises,  alleged  to  be  a  thing 
attractive  to  children,  evidence  held  to  sustain  a  finding  that  decedent 
was  not  negligent. 

Negligence — Sufficiency  of  Evidence — Proximate  Cause. — In  an  ac- 
tion for  the  death  of  a  child  killed  by  being  caught  in  an  unguarded 
coal  conveyor  on  defendant's  premises  to  which  the  child  was  at- 
tracted, evidence  held  to  sustain  a  finding  that  decedent's  death  was 
caused  in  the  manner  alleged. 

Death — Action  for  Death — Evidence — Verdict  of  Coroner's  Jury. — 
In  an  administrator's  action  for  death  caused  by  negligence,  the  ver- 

^^^^      ■  ■■  ^^i^—  ■■»■  I  ■■■■■■■  ^■^M— ■  ■    ^^^—^      ■■  ^^^^^^^^^^ 

♦See  first  foot-note  of  preceding  case. 
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diet  of  the  coroner's  jury  stating  how  decedent  was  killed  was  admis- 
sible in  evidence,  though  the  coroner's  seal  and  name  were  attached 
thereto. 

Dunn,  Cartwright,  and  Hand,  JJ.,  dissenting.  . 

Appeal  from  Branch  Appellate  Court,  First  District,  on  Appeal 
from  Circuit  Court,  Cook  County ;   M,  W.  Pinckney,  Judge. 

Action  by  Arthur  G.  .StoUery  and  another,  administrators, 
against  the  Cicero  &  Proviso  Street  Railway  Company  and  an- 
other. From  a  judgment  for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

John  A,  Rose  and  Frank  L,  Kriete  {W,  W,  Gurley,  of  counsel), 
for  appellants. 

David  K.  Tone  and  H.  M.  Ashton,  for  appellees. 

Carter,  J.  This  is  an  action  on  the  case  brought  in  the  cir- 
cuit court  of  Cook  county  against  appellants  for  wrongfully  caus- 
ing the  death  of  appellees'  intestate,  a  boy  about  10  years  of  age. 
A  judgment  was  obtained  in  the  trial  court  for  $4,000  which 
tfie  Appellate  Court  affirmed,  and  this  appeal  followed. 

The  appellants  occupied  in  Oak  Park,  111.,  a  block  bounded  by 
Lake  street,  Harvey  avenue.  North  boulevard  and  Cuyler  ave- 
nue. On  the  southeast  corner  of  this  block  was  the  power  house 
of  appellants.  West  of  the  southern  portion  of  the  power  house 
was  a  building  called  the  coal  bin.  At  the  north  end  of  the  coal 
bin  was  a  frame  made  of  timbers  10  inches  square  which  carried 
and  supported  certain  sprocket  wheels  about  31  inches  in  diame- 
ter, with  teeth  some  3j4  inches  in  length,  forming  a  part  of  a  coal 
conveyor.  Operating  upon  these  sprocket  wheels  were  two  end- 
less chains,  between  which  ran  strips  of  metal,  which  scraped 
and  carried  the  coal  from  the  coal  bin  to  the  boiler  room  in  the 
power  house.  This  framework,  with  the  sprocket  wheels,  was 
outside  the  buildings,  unprotected,  in  plain  view  from  the  street, 
access  to  it  from  the  streets  being  open  and  unobstructed.  Plain- 
tiffs' intestate  was  last  seen  alive  on  the  afternoon  of  March  2, 
1904.  on  March  4  he  was  found  dead,  his  arm  and  clothing 
caught  between  one  of  the  sprocket  wheels  and  an  adjacent  beam 
of  the  supporting  framework  about  3  feet  from  the  ground.  When 
found,  his  body  was  frozen,  his  clothing  torn,  and  one  side  of  his 
face  was  worn  away,  apparently  by  the  rubbing  of  the  sprocket 
wheel. 

The  declaration  alleges  and  the  evidence  tends  to  prove  that 
this  dangerous  machinery  was  left  unguarded  and  unprotected  in 
a  thickly-settled  neighborhood,  on  land  that  was  unfenced;  that 
appellants  knew  that  children  had  been  in  the  habit  of  playing 
about  said  machinery,  and  that  while  in  the  exercise  of  ordinary 
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care  for  his  own  safety,  appellees'  intestate  was  caught  by  said 
sprocket  wheel  and  killed  on  March  2,  1904. 

At  the  close  of  the  plaintiffs'  evidence,  and  again  at  the  close 
of  all  the  evidence  in  the  case,  appellants  asked  the  court  to  in- 
struct the  jury  to  find  a  verdict  in  their  behalf.  These  instruc- 
tions were  refused.  Appellants  contend  that  there  is  no  evidence 
justifying  the  verdict — first,  because  it  does  not  appear  that  the 
negUgence  alleged  and  proved  was  the  proximate  cause  of  the 
death;  second,  because  it  does  not  appear  that  deceased  was  in 
the  exercise  of  reasonable  care;  third,  that  it  does  not  appear 
that  the  child  was  attracted  by  said  machinery;  and  fourth,  it 
does  not  appear  that  appellees'  intestate  died  from  injuries  sus- 
tained by  him  from  said  conveyor. 

Under  the  decisions  of  this  state,  unguarded  premises  supplied 
with  dangerous  attractions  are  regarded  as  holding  out  an  implied 
invitation  to  children,  which  will  make  the  owner  of  the  premises 
liable  for  injuries  to  them  even  though  the  children  be  technical 
trespassers.  Whether  or  not  such  premises  are  attractive  to  chil- 
dren is  a  question  for  the  jury.  City  of  Pekin  v,  McMahon,  154 
111.  141,  39  N.  E.  484,  27  L.  R.  A.  206,  45  Am.  St,  Rep.  114; 
Siddall  V.  Jansen,  168  111.  43,  48  N.  E.  191,  39  L.  R.  A.  112;  True 
&  True  Co.  v.  Woda,  201  111.  315,  66  N.  E.  369.  While  in  an  ac- 
tion of  this  nature  the  burden  is  upon  the  plaintiff  to  show  the  ex- 
ercise of  ordinary  care  to  avoid  the  injury,  to  prove  this,  however, 
does  not  require  direct  evidence  as  to  the  injuries,  but  such  care 
on  his  part  may  be  inferred  from  the  facts  and  circumstances  in 
the  case.  Where  there  is  no  eyewitness  to  the  killing  of  a  person, 
his  administrator  may  establish  the  exercise  of  ordinary  care  on 
the  part  of  the  deceased  by  the  highest  proof  of  which  the  case 
is  capable,  including  the  habits  of  deceased  and  any  other  facts 
and  circumstances  from  which  the  jury  might  rightfully  find  that 
he  was  exercising  such  care.  CoUison  v.  Illinois  Central  Railroad 
Co.,  239  111.  532,  88  N.  E.  251 ;  Chicago  &  Alton  Railroad  Co.  v. 
Wilson,  225  111.  50,  80  N.  E.  56,  116  Am.  St.  Rep.  102;  Illinois 
Central  Railroad  Co.  v.  Nowicki,  148  111.  29,  35  N.  E.  358;  Bal- 
timore &  Ohio  Southwestern  Railway  Co.  v.  Then,  159  111.  535, 
42  N.  E.  971 ;  Chicago,  Burlington  &  Quincy  Railroad  Co.  v. 
Gunderson,  174  111.  495,  51  N.  E.  708;  Illinois  Central  Railroad 
Co.  V.  Cozby,  174  111.  109,  50  N.  E.  1011. 

The  proof  tends  to  show  that  the  conveyor  was  run  intermit- 
tently as  coal  was  needed  in  the  power  house ;  that  about  40  feet 
from  this  framework  there  was  a  well  on  these  premises,  to  which 
children  were  in  the  habit  of  coming  for  water;  that  on  March 
2,  between  1  and  2  o'clock  in  the  afternoon,  a  playmate  of  ap- 
pellees' intestate,  who  was  at  this  well  for  water,  saw  him  near 
the  north  end  of  the  framework,  the  conveyor  at  that  time  being 
stationary;  that  a  few  minutes  later  she  looked  towards  the  con- 
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veyor  and  it  was  moving,  but  she  did  not  then  see  the  boy.  He 
was  not  seen  from  that  time  until  his  body  was  found  by  a  police- 
man on  March  4.  He  was  an  intelligent  and  ordinary  careful  boy, 
and  could  easily,  when  the  machinery  was  not  moving,  have 
climbed  on  the  framework,  which  was  only  3  feet  from  the  ground. 
The  mother  of  appellees'  intestate  was  a  widow,  who  had  moved 
to  a  house  near  the  power  plant  the  day  before  the  accident. 
Counsel  for  appellants  contend  that  there  is  no  evidence  that  she 
had  looTced  for  the  boy  after  he  had  disappeared  on  March  2, 
and  therefore  they  argue  that  she  had  not  used  due  care  in  attend- 
ing to  him.  We  think  there  was  such  evidence.  There  was  also 
evidence  tending  to  show  that  the  death  was  caused  by  the  con- 
veyor, and  not,  as  contended  by  counsel,  that  it  was  caused  by 
other  means  and  the  body  afterwards  placed  where  it  was  found. 
The  conveyor  was  set  in  motion  soon  after  appellees'  intestate 
was  seen  standing  by  it.  He  was  never  seen  again  alive.  The 
position  of  his  body  and  condition  of  his  face  and  clothing  would 
indicate  that  he  was  caught  by  the  sprocket  or  chain  and  thereby 
forced  into  the  position  in  which  he  was  found.  The  argument 
of  counsel  that  if  the  body  had  been  there  from  March  2  until 
March  4  it  'would  certainly  have  been  seen  by  some  one  from  the 
street  is  not  borne  out  by  the  evidence.  The  rule  of  law  is,  as  al- 
ready stated,  that  the  proof  of  negligence  on  the  part  of  appellees' 
intestate,  as  well  as  all  the  other  elements  of  the  action  charged  in 
the  declara'tion,  may  be  established  by  circumstantial  evidence. 
The  evidence  tended  on  all  these  points  to  sustain  the  declaration. 
It  cannot  be  said,  as  a  matter  of  law,  that  the  death  was  not  caused 
in  the  manner  alleged. 

Appellants  further  contend  ti^at  the  trial  court  committed  error 
in  allowing  the  verdict  of  the  coroner's  jury,  which  found  that 
the  deceased  came  to  his  death  by  being  caught  and  crushed  by 
the  conveyor,  to  be  introduced  in  evidence ;  that  it  was  not  shown 
it  was  the  verdict  of  the  coroner's  jury;  that  it  was  not  shown  to 
have  been  filed  with  the  circuit  clerk,  as  provided  by  paragraph  17 
of  the  chapter  on  coroners  (Hurd's  Rev.  St.  1908,  p.  519,  c.  31). 
and  also  because  it  has  the  coroner's  name  and  seal  attached,  it 
being  argued  that  the  law  does  not  authorize  the  coroner  to  attach 
his  name  to  the  verdict  along  with  the  jurymen.  The  proof  shows 
that  this  was  the  verdict  of  the  coroner's  jury.  This  verdict  is, 
in  substance  and  in  form,  very  similar  to  the  one  introduced  in 
United  States  Life  Ins.  Co.  v.  Vocke,  129  111.  557,  22  N.  E.  467, 6 
L.  R.  A.  65.  The  coroner  in  that  case,  as  in  this,  attached  his 
name  to  the  verdict  under  the  names  of  the  jurymen.  Under  the 
reasoning  of  that  case  the  verdict  was  properly  admitted  in  evi- 
dence. , 

Appellants  further  contend  that  instruction  9  offered  by  them 
was  improperly  refused.    We  do  not  think  the  refused  instruction 
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was  in  all  respects  correctly  drawn,  but  all  of  the  proper  elements 
of  the  instruction  were  substantially  covered  by  other  instructions 
given  for  appellants.  The  same  may  be  said  of  refused  instruction 
No.  10,  concerning  which  appellants  complain. 

We  find  no  material  error  in  the  record.    The  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Langenfeld  V,  Union  Pac.  R.  Co. 

(Supreme  Court  of  Nebraska,  Dec.  14,  1909.) 

[123  N.  W.  Rep.  1086.] 

Nes^ligence — Actionable  Negligence — Elements.*— In  order  to  con- 
stitute actionable  negligence,  there  must  exist  three  essential  ele- 
ments, namely,  a  duty  or  obligation  which  the  defendant  is  under  to 
protect  the  plaintiff  from  injury,  a  failure  to  discharge  that  duty,  and 
injury  resulting  from  the  failure. 

Negligence — Petition — BUements. — The  petition  must  allege  these 
essential  elements,  and  the  proof  must  support  the  allegations,  or 
there  can  be  no  recovery. 

Master  and  Servant — Injuries  to  Servant — Evidence. — Evidence  ex- 
amined, and  held  insufficient  to  support  the  material  and  necessary 
allegations  of  the  petition. 

Master  and  Servant — Injury  to  Servant — ^Walking  in  Railroad  Yard 
— ^Licensees.f — Where  employees  of  defendant  had  been  in  the  habit 
of  walking  in  its  yards  to  go  to  and  from  their  cars,  plaintiff,  a  dining 
car  cook,  who  was  injured  while  so  walking  in  the  yard,  was  there 
by  the  implied  invitation  of  defendant,  and  was  not  a  trespasser. 

Master  and  Servant — ^Dangerous  Ways — Care  Required.^ — Where 
employees  of  a  railroad  company  were  authorized  to  use  the  space 

♦For  the  authorities  in  this  series  on  the  subject  of  the  definition  of 
actionable  negligence,  see  second  foot-note  of  Russell  v.  Oregon  R. 
&  Nav.  Co.  (Ore.),  33  R.  R.  R.  497,  56  Am.  &  Eng.  R.  Cas..  N.  S.,  497; 
last  foot-note  of  Southern  Ry.  Co.  t/.  Smith  (Ala.),  33  R.  R.  R.  446,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  446;  third  foot-note  of  Louisville  &  N.  R. 
Co.  V.  Roth  (Ky.),  32  R,  R.  R.  610,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  610. 

tFor  the  authorities  in  this  series  on  the  question,  what  does,  and 
does  not,  constitute  a  license  to  travel  on  a  railroad  track  or  right  of 
way,  see  first  foot-note  of  Lamphear  v.  New  York  Cent.,  etc.,  R.  Co. 
(N.  Y.),  32  R.  R.  R.  636,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  636;  last  foot- 
note of  Thompson  v.  Aberdeen  &  A.  R.  Co.  (N.  Car.),  32  R.  R.  R.  95, 
55  Am.  &  Eng.  R.  Cas..  N.  S.,  95;  last  foot-note  of  Bailey  v.  Lehic:h 
Valley  R.  Co.  (Pa.),  31  R.  R.  R.  167,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  167. 

tEor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
•  liabilities  of  railroad  companies,  as  employers,  for  injuries  to  employ- 
ees, other  than  those  engaged  at  the  time  of  the  accident  in  coupling 
or  uncoupling  cars,  sustained  while  they  are  on  tracks,  and  caused  by 
the  operation  of  trains,  engines,  or  street  cars,  see  foot-note  of  Wick- 
ham's  Adm'r  v.  Louisville  &  N.  R.  Co.  (Ky.),  33  R.  R.  R.  597,  56  Am. 
&  Eng.  R.  Cas.,  N.  S.,  597,  where  all  those  preceding  it  are  collected. 
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between  the  tracks  in  the  company's  yard  to  go  to  their  variona 
places  cf  employment,  the  company  was  bound  to  use  ordinary  care 
to  keep  the  way  safe  and  not  exposed  to  dangers  other  than  might 
be  reasonably  expected  in  such  locality. 

Master  and  Servant-^Injuries  to  Servant — Negligence. — Plaintiff,  a 
dining  car  cook,  in  defendant's  employ,  while  walking  towards  his 
car  between  two  tracks  in  defendant's  railroad  yards,  stepped  be- 
tween certain  defective  cars  joined  by  chains  to  avoid  the  passage  of  a 
passenger  train  belonging  to  another  company  on  the  adjoining  track, 
and.  while  he  was  so  Standing,  the  defective  cars  were  moved,  and  he 
was  injured.  Held,  that  the  approach  of  the  passenger  train  was  a 
circumstance  that  he  must  have  foreseen  on  which  he  could  not  base 
a  claim  of  actionable  negligence. 

Master  and  Sefvant — Wajrs — Safety — Duty  of  Master4 — Where  a 
dining  car  cook  in  defendant's  employ  was  licensed  to  use  a  path  in 
the  yard  between  certain  tracks,  defendant's  duty  to  use  reasonable 
care  to  keep  the  path  safe  did  not  include  an  obligation  to  guard 
plaintiff  while  standing  between  certain  defective  freight  cars  on  an 
adjoining  track  to  avoid  the  passage  of  a-  passenger  train  or  to  pre- 
vent injury  to  him  while  so  standing  by  the  movement  of  the  freight 
cars. 

Master  and  Servant — Injuries  to  ""Servant — Acts  in  Emergency- 
Contributory  Negligence.§ — Where  a  servant  walking  as  a  licensee 
along  a  path  between  certain  tracks  in  a  railroad  yard  stepped  aside 
between  certain  freight  cars  to  permit  a  passenger  train  to  pass  on 
an  adjoining  track,  and  was  injured  by  the  sudden  movement  of  the 
freight  cars,  he  was  not  entitled  to  recover  under  the  rule  that,  where 
one  negligently  places  another  in  a  position  of  sudden  danger,  any 
injury  which  he  may  suffer  by  reason  of  the  instinct  of  self-preserva- 
tion is  taken  to  be  the  effect  of  the  dangerous  exciting  cause. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Douglas  County;  Day,  Judge. 

Action  by  George  Langenfeld  against  the  Union  Pacific  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Edson  Rich,  J.  B.  Rait,  N.  H,  Loomis,  and  £.  H,  Crocker, 
for  appellant. 

Weaver  &  Giller,  for  appellee. 

Letton,  J.  This  is  an  action  to  recover  for  personal  injuries. 
The  plaintiff  at  the  time  of  the  accident  was  in  the  service  of  the 
defendant  as  a  cook  upon  a  dining  car  running  from  Omaha  to 
the  Pacific  Coast.  About  4  o'clock  of  the  afternoon  of  the  day 
on  which  the  accident  occurred  a  fellow  employee  named  Roberts 
was  sent  to  his  home  in  Omaha  to  request  him  to  assist  in  stock- 

tSee  (t)  on  preceding  page. 
§See  note  at  end  of  case. 
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ing  a  dining  car  for  the  road.    The  shortest  way  to  the  car  was 
through  the  yards  of  the  railroad  company.     Roberts  and  the 
plaintiff  entered  the  yards  near  Seventeenth  street,  and   from 
thence  started  to  walk  eastward  between  the  east-bound  and  west- 
bound main  line  tracks  along  a  smooth  and  well-beaten  track  to- 
wards where  the  dining  car  stood;  Langenfeld  being  about  six 
or  seven  feet  behind  Roberts.     At  this  locality  these  are  four 
parallel  railroad  tracks.     The  track  is  curved  from  Fourteenth 
to  Seventeenth  street.    There  was  a  long  string  of  freight  cars 
standing  upon  the  first  track  to  their  right.     As  they  reached 
Fifteenth  street  going  east,  a  passenger  train  belonging  to  the 
Illinois  Central  Railroad  Company  using  the  defendant's  tracks 
approached  upon  the  south  main  line  track  going  about  15  or  20 
miles  an  hour,  which  was  the  usual, rate  of  speed  at  that  .point 
It  is  admitted  that  there  is  about  five  feet  clear  space  between  the 
sides  of  passenger  coaches  on  this  track  and  box  cars  upon  the 
next  track.   Plaintiff  says  he  first  saw  the  approaching  train  when 
it  was  about  a  half  block  away.    He  stepped  over  towards  the  box 
cars,  and,  as  the  train  approached,  stepped  partially  between  the 
«nds  of  two  of  them,  having  his  feet  outside  of  the  rails,  his  side 
and  head  outside  of  the  opening,  but  with  his  shoulder  partly  be- 
tween the  ends  of  the  box  cars.     The  cars  between  which  he 
stepped  were  out  of  repair  and  defective,  in  that  the  drawheads 
were  broken  and  gone,  and  they  were  coupled  together  with 
chains,  which  allowed  the  ends  of  the  cars  to  come  as  close  as 
six  inches  to  each  other  and  to  draw  apart  about  three  feet.    At 
the  moment  he  placed  his  shoulder  between  the  cars,  an  engine 
at  a  distance  of  over  a  block  away  and  around  the  curve  moved 
the  line  of  cars,  pinching  the  plaintiff's  shoulder,  and  inflicting 
upon  him  severe  and  permanent  injuries.    There  is  no  evidence 
as  to  the  presence  or  absence  of  signals  when  the  cars  were 
moved.    As  Roberts  saw  the  train  approaching,  he  stepped  over 
to  the  box  cars,  leaned  against  the  car,  took  hold  of  the  bar  or 
rail  upon  the  side  of  the  car  which  keeps  the  door  in  place,  and 
held  closely  to  it  until  the  train  had  passed.    A  boy  named  Houri- 
gan,  who  was  employed  as  a  call  boy  by  the  defendant,  had  ridden 
the  switch  engine  to  about  Seventeenth  street,  when  he  got  off 
5ind  walked  eastward  between  the  same  tracks  as  the  plaintiff 
and  Roberts,  but  about  two  or  three  car  lengths  behind  them. 
Like  them,  he  first  saw  the  Illinois  Central  train  as  it  came 
around  the  curve,  and  as  it  approached  was  between  it  and  the 
box  cars  in  the  same  relative  position  as  plaintiff  and  Roberts. 
He  continued  to  walk  on  slowly  between  the  passenger  train  and 
the  box  cars  until  the  train  passed  in  the  same  manner  as  before. 
Neither  he  nor  Roberts  was  injured.     He  testifies  that  he  saw 
Langenfeld  put  his  shoulder  between  the  cars  just  as  the  switch 
engine  was  backing  down  another  string  of  cars  to  connect  with 
these.    He  and  Roberts  both  say  that,  after  they  saw  the  Illinois 
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Central  train,  they  had  plenty  of  time  to  cross  over  to  the  north 
side  of  the  south  track,  and  both  say  they  saw  a  switch  engine  at 
work  near  the  west  end  of  the  box  cars.  PlaintiflF's  testimony 
shows  that  he  was  fully  acquainted  with  the  locus  in  quo,  passed 
along  there  frequently,  that  his  reason  for  walking  between  the 
two  main  line  tracks  was  that  it  was  easier  to  walk  there  than  on 
either  side  on  account  of  there  being  no  dirt,  ashes,  and  coal  be- 
tween these  tracks,  while  there  was  upon  and  between  the  other 
tracks.  He  further  shows  that  he  knew  that  the  track  upon  which 
the  box  cars  were  standing  was  a  main  line  track  liable  to  be  used 
at  any  time,  and  that  the  track  upon  which  the  Illinois  Central 
train  approached  was  also  a  main  line  track  used  every  day. 
There  is  little,  if  any,  dispute  in  the  testimony.  The  witnesses 
for  the  defendant,  Hourigan  and  Roberts,  testify  substantially  to 
the  same  state  of  facts  as  the  plaintiff,  except  that  they  saw  the 
switch  engine  at  work,  while  plaintiff  says  he  did  not  see  it.  At 
the  close  of  the  evidence,  the  defendant  moved  for  a  directed 
verdict.  This  motion  was  overruled,  and  the  case  submitted  to 
a  jury,  which  found  for  the  plaintiff. 

The  defendant  first  contends  that  the  court  erred  in  refus- 
ing to  submit  to  the  jury  the  question  whether  or  not  the 
approaching  Illinois  Central  train  was  the  proximate  cause 
of  the  injury.  The  petition  alleged  that  the  Illinois  Central  train 
approached  Jtt  a  rapid  and  unusual  rate  of  speed  and  without 
signals,  but  there  was  absolutely  no  evidence  to  support  this  al- 
legation of  the  petition.  The  undisputed  evidence  shows  that  the 
train  was  approaching  in  the  usual  and  ordinary  manner,  and  at 
a  rate  of  speed  not  unreasonable  under  all  the  circumstances. 
The  court  instructed  the  jury  that  the  sudden  approach  of  that 
train  was  not  the  proximate  cause  of  the  injury,  and  should  not 
be  considered,  except  as  a  circumstance  in  explaining  the  conduct 
of  the  plaintiff,  and  in  determining  whether  he  was  guilty  of  con- 
tributory negligence  in  doing  what  he  did.  We  think  there  was 
no  error  in  this. 

2.  The  court  instructed  the  jury  that  they  should  consider 
the  grounds  of  negligence  named  in  the  petition,  "which  are  (1) 
negligence  in  having  the  two  defective  cars  fastened  together  in 
the  manner  in  which  they  were,  (2)  the  moving  of  said  cars  with- 
out any  warning  or  signal,"  and  that,  if  they  found  defendant  was 
guilty  of  such  acts  or  one  of  them  which  was  the  proximate  cause 
of  plaintiff's  injury,  they  should  find  for  the  plaintiff.  Defendant 
contends  that  this  was  error  for  the  reasons  there  was  no  evidence 
that  signals  were  not  given  before  the  cars  were  moved,  and  be- 
cause it  owed  no  duty  to  the  plaintiff  in  respect  to  the  defective 
bumpers,  that  plaintiff's  occupation  as  a  cook  did  not  require 
him  to  enter  the  space  between  the  cars,  and  there  was  no  in- 
vitation, either  expressed  or  implied,  for  him  or  any  one  else, 
except  employees  connected  with  the  operation  of  the  train,  to 
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place  himself  in  such  a  dangerous  position.  It  also  takes  the 
broad  position  that  no  actionable  negligence  of  any  kind  is  shown 
by  the  record,  and,  further,  that  plaintiff  was  guilty  of  contribu^ 
tory  negligence. 

For  convenience,  we  will  consider  these  points  together,  except 
the  assignment  as  to  contributory  negligence.  What  were  the 
plaintiff's  rights,  if  any,  between  the  tracks?  We  cannot  accede 
to  the  position  that  he  was  a  mere  trespasser  there.  On  the  con* 
trary,  we  think  that  the  evidence  shows  such  a  permissive  use  of 
the  way  between  the  tracks  by  the  employees  of  the  defendant 
that  there  was  an  implied  invitation  to  its  use  by  plaintiff  and 
other  servants  of  the  company  when  going  to  and  from  their 
work,  or  while  engaged  upon  the  company's  business.  This  being 
so,  the  defendant  was  bound  to  use  ordinary  care  to  keep  the  way 
safe  so  that  persons  using  it  would  not  be  exposed  to  dangers 
other  than  might  be  reasonably  expected  in  such  locality.  So 
far  as  shown  by  the  testimony,  this  was  done.  If  the  defendant 
had  been  injured  by  a  negligently  and  improperly  loaded  car 
whose  load  projected  over  the  way,  or  if  while  on  the  usual  path 
he  had  been  injured  by  the  negligent  operation  of  a  train,  it  is 
probable  that  liability  would  exist.  But,  in  order  to  permit  a 
recovery  even  in  such  a  case,  the  danger  must  have  been  such  as 
not  usually  incident  to  or  as  not  liable  to  be  foreseen  as  a  result 
of  the  usual  and  ordinary  operation  of  trains  in  that  place.  The 
passage  of  trains  in  opposite  directions  is  an  incident  which  em- 
ployees knowingly  using  a  walk  between  main  line  tracks  must 
be  charged  with  notice  of,  and  the  usual  risk  and  danger  from 
passing  trains  must  be  taken  to  be  assumed  by  an  employee  who 
voluntarily  chose  this  path,  when  as  the  evidence  shows  others 
weije  open  to  him.  But  the  plaintiff  was  not  injured  while  upon 
this  path.  The  duty  of  the  defendant  to  him  while  in  that 
situation  had  been  fully  performed. 

Plaintiff  asserts,  however,  that  the  sudden  approach  of  the 
Illinois  Central  train  made  it  necessary  for  him  to  step  between 
the  box  cars,  and  that  the  defendant  owed  him  a  duty  of  keeping 
such  cars  in  repair.  But  his  testimony  clearly  shows  that  he  was 
fully  advised  of  the  dangers  of  the  place  in  which  he  was  walk- 
ing, and  the  approach  of  the  Illinois  Central  train  was  a  circum- 
stance which  he  must  have  foreseen.  He  can  therefore  base  no 
claim  against  the  defendant  on  account  of  its  approach  in  the 
manner  that  it  did.  It  has  been  well  said  that :  "In  order  to  con- 
stitute actionable  negligence,  there  must  exist  three  essential 
elements,  namely,  a  duty  or  obligation  which  the  defendant  is 
under  to  protect  the  plaintiff  from  injury,  a  failure  to  discharge 
that  duty,  and  injury  resulting  from  the  failure."  Means  v. 
Southern  California  R.  Co.,  144  Cal.  473,  77  Pac.  1001,  1  Am. 
&  Eng.  Ann.  Cas.  206;  Indiana,  etc.,  Coal  Co.  v,  Neal,  166  Ind. 
458,  77  N.  E.  850,  9  Am.  &  Eng.  Ann.  Cas.  424;  Paris  v.  Hoberg, 
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134  Ind.  296,  33  N.  E.  1028,  39  Am.  St.  Rep.  261.  The  petition 
must  allege  these  essential  elements,  and  the  proof  must  sup- 
port the  allegations  or  there  can  be  no  recovery.  The  petition 
in  the  instant  case  may  set  forth  sufficient  facts  to  waftant  a 
recovery,  though  this  we  do  not  decide,  but  the  evidence  falls 
far  short  of  proving  the  material  averments  thereof. 

The  first  charge  of  negligence  is  that  the  defendant  negligently 
owned,  kept,  and  used  two  defective  freight  cars,  which  defective 
and  broken  condition  had  existed  for  a  long  time  and  of  which 
the  defendant  long  prior  to  the  happening  of  the  injuries  had 
due  notice,  but  which  was  unknown  to  the  plaintiff.  As  to  this  al- 
legation of  time  and  notice  there  is  no  testimony  whatsoever.  So 
far  as  the  record  shows,  the  defective  condition  of  the  cars  might 
have  been  the  result  of  an  accident  for  which  the  defendant  was 
not  to  blame  and  as  to  which  no  negligence  existed,  and  it  might 
have  occurred  so  recently  that  the  cars  were  being  moved  for 
the  first  time  thereafter,  and  for  the  purpose  of  repair;  in  fact,  the 
evidence  does  show  the  movement  was  in  the  direction  of  the  shop 

y^^^'  .... 

Another  charge  is  that  the  Illinois  Central  passenger  train  ap- 
proached at  a  rapid  and  unusual  rate  of  speed  and  without  signals 
or  warnings  and  was  almost  upon  the  plaintiff  before  he  was 
aware  of  its  presence,  but  he  testifies  that  he  saw  it  when  it  was 
about  a  half  block  away,  and  there  is  no  evidence  to  show  that 
the  rate  of  speed  was  excessive  or  unusual. 

The  next  allegation  is  that,  in  order  to  save  himself,  the  plain- 
tiff hurriedly  stepped  away  from  the  track  and  stepped  between 
the  freight  cars,  and  that  while  so  standing  the  cars  were  moved 
by  the  switch  engine  without  signal  or  warning,  but  there  is  no 
evidence  that  the  cars  were  moved  without  signal  or  warning,  or 
in  other  than  the  usual  manner,  or  that  the  defendant  knew  or 
should  have  known  of  his  dangerous  position.  Does  the  evi- 
dence establish  the  fact  that  the  defendant  owed  plaintiff  a  duty 
in  respect  to  the  defective  cars?  He  was  not  in  any  way  con- 
nected with  the  operation  of  the  freight  train ;  hence  he  was  un- 
der no  obligation  to  his  employer  to  go  between  the  cars.  The 
cars  were  upon  a  track  where  to  plaintiff's  knowledge  they  were 
liable  to  be  moved  at  any  time,  and,  even  if  the  drawheads  had 
been  perfect,  the  position  between  them  was  one  of  danger.  The 
license  was  to  use  the  path  between  the  tracks,  and  the  defendant's 
liability  is  only  commensurate  with  the  extent  of  the  license. 
Note  to  Ryerson  v.  Bathgate,  57  L.  R.  A.  307.  When  plaintiff 
stepped  out  of  the  beaten  way  between  the  cars,  the  only  duty  ow- 
ing to  him  by  the  defendant  was  to  exercise  proper  and  reason- 
able care  not  to  injure  him  as  soon  as  it  acquired  knowledge  of 
his  dangerous  position.  But  the  act  of  placing  himself  in  danger 
and  the  act  of  moving  the  cars  was  apparently  simultaneous.  The 
defendant  had  no  knowledge  of  his  danger,  and  no  reason  to  antic- 
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ipate  that  a  stranger  to  the  operation  of  the  train  would,  while 
the  cars  were  in  its  private  yards,  place  himself  in  such  a  position. 
This  view  is  in  entire  harmony  with  the  pfinciple  laid 
down  in  Chicago,  B.  &  Q.  R.  Co.  v,  Wymore,  40 
Neb.  645,  58  N.  W.  1120,  that  "a  railroad  company 
does  not  discharge  its  whole  duty  by  refraining  from 
wantonly  injuring  a  trespasser  upon  its  tracks  after  observing  his 
position.  It  is  bound  in  all  cases  to  exercise  reasonable  care  to 
avoid  injuring  all  persons  who  are  known  to  be,  or  who  may  be 
reasonably  expected  to  be,  upon  its  right  of  way"  (Chicago,  B. 
&  Q.  R.  Co.  V,  Wilgus,  40  Neb.  660,  58  N.  W.  1125),  and  is  also 
consistent  with  Shultz  v.  Chicago,  B.  &  Q.  R.  Co.,  83  Neb.  272, 
119  N.  W.  463.  See,  also,  Hogan  v.  Chicago,  M.  &  St,  P.  R.  Co., 
59  Wis.  139,  17  N.  W.  632;  I.  C.  R.  Co.  v.  Schmitt,  100  111.  App. 
490;  I.  C.  R.  Co.  v,  Parkhurst,  106  111.  App.  467;  Schreiner  v. 
Great  Northern  R.  Co.,  86  Minn.  245,  90  N.  W.  400,  58  L.  R. 
A.  75. 

The  case  does  not  fall  within  the  rule  that,  where  one  negli- 
gently places  another  person  in  a  position  of  sudden  danger,  any 
injury  which  he  may  suffer  by  reason  of  the  instinct  of  self-pres- 
ervation is  taken  to  be  the  effect  of  the  dangerous  exciting  cause, 
for  in  this  case  the  evidence  fails  to  show  any  negligent  act  on  the 
part  of  defendant  or  any  one  else  causing  a  sudden  or  unusual 
circumstance  calculated  to  deprive  the  plaintiff  of  his  presence 
of  mind  to  such  an  extent  that  he  acted  involuntarily.  We  think 
the  evidence  is  insufficient  to  affirmatively  disclose  the  neglect 
of  any  duty  owing  by  the  defendant  to  the  plaintiff. 

The  judgment  of  the  district  court  is  reversed,  and  cause  re- 
manded for  further  proceedings. 

NOTB. 

CONTRIBUTORY     NEGLIGENCES— ERRONEOUS     CONDUCT 
IN  ATTEMPTING  TO  AVOID  SUDDEN  AND  APPAR- 
ENTLY IMMINENT  PERIL. 

1.  General  Rule,  735. 

2.  Right  of  Choice  between  Dangerous  Alternatives,  739. 

3.  Contributory  Negligence  Is  Question  for  Jury,  740. 

4.  Where  Injury  Would  Not  Have  Resulted  but  for  the  Attempt  to 

Escape  the  Apparent  Danger,  742. 

5.  Peril  Created  by  Injured  Person,  746. 

6.  Contributory  Negligence  Sole  Cause  of  Injury,  747. 

7.  Contributory  Negligence  and  Negligence,  747. 

8.  Absence  of  Negligence  on  Part  of  Defendant,  747. 

9.  Reasonable  Cause  for  Alarm  Essential,  748. 

10.  Lack  of  Time  for  Deliberation,  749. 

11.  Reasonableness  of  Cause  for  Alarm  Is  Question  for  Jury,  749. 

12.  Peril  May  Be  Created  by  Third  Party,  751. 
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13.  Degree  of  Care  Required  of  Injured  Person,  751. 

14.  Right  to  Act  According  to  Apparent  Circumstances,  752. 

15.  Not  Required  to  Use  the  Judgment  and  Care  Exacted  under  Ordi- 

nary Circumstances,  752. 

Cross  References  to  Preceding  Authorities  in  This  Series  on  Our  Main 

and  Its  Kindred  Subjects. 

Contributory  Negfigence  of  Passenger  in  Attempting  to  Alight 
from  Moving  Train  or  Street  Car. — See  extensive  note,  32  R.  R.  R. 
753,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  753;  foot-note  of  Sevier  r.  South- 
ern Ry.  Co.  (S.  Car.),  32  R.  R.  R.  198,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
198. 

Contributory  Negligence  of  Passenger  in  Attempting  to  Board  Mov- 
ing Street  Car. — See  last  foot-note  of  Payne  v.  Springfield  St.  Ry.  Co. 
(Mass.),  33  R.  R.  R.  186,  56  Am.  &  Eng.  R.  Cas.,  N.  8..  186. 

Contributory  Negligence  of  Passenger  in  Attempting  to  Board  Mov« 
ing  Train. — See  third  foot-note  of  Gannon  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  31  R.  R.  R.  27,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  27;  first  foot- 
note of  Birmingham,  etc.,  Co.  v.  Lee  (Ala.),  30  R.  R.  R.  132,  53  Am.  k 
Eng.  R.  Cas.,  N.  S.,  132;  first  foot-note  of  Gyles  v.  Southern  Ry.  Co. 
(S.  Car.),  29  R.  R.  R.  604,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  604. 

Contributory  Negfigence  of  Passenger  in  Boarding  Crowded  Car.— 
See  second  foot-note  of  Lobner  v.  Metropolitan  St  Ry.  Co.  (Kan.),  32 
R.  R.  R.  473,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  473. 

Contributory  Negligence  of  Railroad  Employees  in  Alighting  from 
Moving  Trains. — See  last  foot-note  of  Dortch  i\  Atlantic  Coast  Line 
R.  Co.  (N.  Car.),  31  R.  R.  R.  303,  54  Am.  &  Eng.  R,  Cas.,  N.  S.,  303. 

Contributory  Negligence  of  Railroad  Employees  in  Attempting  to 
Board  Moving  Cars. — See  third  foot-note  of  Vaillancourt  v.  Grand 
Trunk  Ry.  Co.  (Vt.),  33  R.  R.  R.  353,  56  Am.  &  Eng.  R.  Cas.,  X.  S., 
353;  foot-note  of  Reeves  v.  North  Carolina  R.  Co.  (N.  Car.),  33  R.  R. 
R.  382,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  382. 

Employee's  Contributory  Negligence  in  Attempting  to  Do  His  Work 
by  a  More  Dangerous  Method. — See  first  foot-note  of  Day  v.  Louis- 
iana W.  R.  Co.  (La.),  29  R.  R.  R.  Ill,  52  Am.  &  Eng.  R.  Cas..  X.  S., 
Ill;  last  foot-note*  of  Chicago,  etc.,  R.  Co.  v,  Murray  (Ark.),  29  R.  R- 
R.  791,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  791;  last  foot-note  of  Kath  v. 
East  St.  Louis,  etc.,  Ry.  Co.  (111.),  28  R.  R.  R.  365,  51  Am.  &  Eng.  R. 
Cas.,  N.  S.,  365. 

Employee's  Contributory  Negligence  in  Doing  Dangerous  Work  in 
Obedience  to  Orders. — See  last  foot-note  of  St.  Louis,  etc.,  R.  Co  v. 
Morris  (Kan.),  28  R.  R.  R.  356,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  356; 
last  foot-note  of  McDonnell  v.  New  York  R.  R.  (Mass.).  25  R.  R.  R- 
525,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  525. 

Employee's  Contributory  Negligence  While  Coupling^r  Uncoupling 
Cars. — See  first  foot-note  of  York  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  30 
R.  R.  R.  466,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  466;  third  paragraph  of 
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first  foot-note  of  Day  v,  Louisiana  W.  R.  Co.  (La.),  29  R.  R.  R.  Ill, 
^2  Am.  &  Eng.  R.  Cas.,  N.  S.,  111. 

Error  of  Judgment  in  Attempting  to  Avoid  Danger  as  Contributory 
Negligence. — See  last  foot-note  of  Rundgren  v.  Boston  &  N.  St.  Ry. 
Co.  (Mass.),  32  R.  R.  R.  685,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  685;  sixth 
head-note  of  Chesapeake  &  O.  Ry.  Co.  v.  Hall's  Adm'r  (Va.),  32  R.  R. 
R.  638,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  638;  eighth  head-note  of  Colorado 
Midland  Ry,  Co.  v,  Brady  (Colo.),  32  R.  R.  R.  113,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  113;  last  foot-note  of  Kern  v.  Des  Moines  City  Ry.  Co. 
<Iowa),  32  R.  R.  R.  29,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  29. 

Incurring  Danger  in  Attempting  to  Save  Another  from  Injury  as 
Contributory  Negligence. — See  second  foot-note  of  Wilson  v.  New 
York,  etc.,  R.  Co.  (R.  L),  29  R.  R.  R.  135,  52  Am.  &  Eng.  R.  Cas., 
N.  S.,  135.  ^ 

Voluntary  Exposure  to  Known  Danger,  by  Person  Other  than  an 
Employee,  as  Contributory  Negligence. — See  last  paragraph  of  first 
foot-note  of  McFeast  v.  Philadelphia,  etc.,  R.  Co.  (Del.),  30  R.  R.  R. 
254,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  254,  69  Atl.  744. 

1.*  g&neral  rule. 

Where  a  person,  innocent  of  fault,  is,  through  the  negligence  of  an- 
other, suddenly  placed  in  a  position  of  apparently  imminent  and  serious 
•danger,  and  is  thereby  caused  to  act  erroneously  in  adopting  a  perilous 
alternative  in  attempting  to  avoid  the  threatened  peril,  such  conduct 
•docs  not  constitute  contributory  negligence  as  a  matter  of  law. 

United  States.— Stevenson  v'.  Chicago  &  A.  R.  Co.  (C.  C),  18  Fed. 
Rep.  493;  Cowen  v.  Ray  (C.  C.  A.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  531, 
108  Fed.  320;  Killien  v.  Hyde,  63  Fed.  171. 

Alabama. — Cook  v.  Central,  etc.,  R.  Co.,  67  Ala.  533;  Richmond,  etc., 
R.  Co.  V.  Farmer,  97  Ala.  141, 12  So.  86. 

California* — Karr  v.  Parks,  40  Cal.  188. 

Colorado. — Colorado  Mid.  Ry.  Co.  v.  Robbins,  30  Colo.  449;  Union 
Pac.  Ry.  Co.  v.  Kelley,  4  Colo.  App.  325,  35  Pac.  923. 

Connecticut. — Brockett  v.  Fair  Haven  &  W.  R.  Co.  (Conn.),  20  Am. 
&  Eng.  R.  Cas.,  N.  S.,  406. 

Georgia. — Western,  etc.,  R.  Co.  v,  Wilson,  71  Ga.  22. 

Illinois.^ — Atkins  v.  Lackawanna  Transp.  Co.,  79  111.  App.  19;  Chi- 
cago, etc.,  R.  Co.  V.  Becker,  76  111.  25;  Dunham  Towing,  etc.,  Co.  v, 
Dandelin,  143  111.  409,  32  N.  E.  258;  Frink  v.  Potter,  17  111.  406; 
Junction  Mining  Co.  v,  Ench,  ill  111.  App.  346;  Pullman  Palace  Car 
Co.  V.  Laack,  143  111.  242,  32  N.  E.  285;  Wesley  City  Coal  Co.  v.  Healer, 
«4  111.  126;  Wolff  Mfg.  Co.  V.  Wilson,  46  111.  App.  381,  affirmed  in  152 
111.  9,  38  N.  E.  494. 

Indiana. — Clarke  v.  Pennsylvania  Co.,  132  Ind.  199,  31  N.  E.  808; 
Indiana  Ry.  Co.  v,  Maurer,  160  Ind.  25,  66  N.  E.  156. 

Kansas.— Edgerton  v.  O'Neil,  4  Kan.  App.  73,  46  Pac.  206;  McCal- 
lion  V.  Missouri  Pac.  Ry.  Co.  (Kan.),  26  R.  R.  R.  178,  49  Am.  &  Eng. 
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R.  Cas.,  N.  S.,  178,  88  Pac.  50;  St.  Louis  &  S.  F.  R.  Co.  v.  Brock 
(Kan.),  12  R.  R.  R.  613,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  613,  77  Pac  86. 

Kentucky. — Middlesborough  R.  Co.  v.  Stalland,  24  Ky.  Law  Rep. 
1666,  72  S.  W.  17. 

Louisiana. — Holzab  v.  New  Orleans,  etc.,  R.  Co.,  38  La.  Ann.  185.  5ft 
Am.  Rep.  177. 

Maryland.— Western  Md.  R.  Co.  v.  Herold,  74  Md.  510,  22  Atl.  323. 

Michigan. — Barnes  v.  Brown,  95  Mich.  576,  55  N.  W.  439;  Harris  v. 
Clinton  Tp.,  64  Mich.  447,  8  Am.  St.  Rep.  842,  31  N.  W.  425. 

Minnesota. — Dolson  v.  Dunhan,  96  Minn.  227,  104  N.  W.  964;  Wilson 
V.  Northern  Pac.  R.  Co.,  26  Minn.  278,  3  N.  W.  333;  Mark  v.  St.  Paul, 
etc.,  Ry.  Co.,  30  Minn.  493,  16  N.  W.  367. 

Mississippi. — Alabama,  etc.,  R.  Co.  v.  Davis,  69  Miss.  444,  13  So.  Rep. 
693. 

MissourL— Bischof!  v.  Peoples  R.  Co.,  121  Mo.  216,  25  S.  W.  908; 
Brazis  v.  St.  Louis  Transit  Co.,  102  Mo.  App.  224;  Ephland  v.  Mis- 
souri Pac.  Ry.  Co.,  137  Mo.  187,  59  Am.  St.  Rep.  498,  37  S.  W.  820,  3ft 
S.  W.  926;  Loyd  v.  Hannibal,  etc.,  R.  Co.,  53  Mo.  509,  12  Am.  Ry.  Rep. 
474;  Root  v.  Kansas  City  So.  Ry.  Co.  (Mo.),  20  R.  R.  R.  171,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  171,  92  S.  W.  621;  Siegrist  v,  Arnot,  10  Mo.  App. 
197. 

Nebraska. — Lincoln  Rapid  Transit  Co.  v,  Nichols,  37  Neb.  332,  55  N. 
W.  872;  St.  Joseph,  etc.,  R.  Co.  v.  Hedge,  44  Neb.  448,  62  N.  W.  887. 

New  York.— Akers  v.  Mayor,  35  N.  Y.  S.  1099,  14  N.  Y.  Misc.  Rep. 
524;  Baber  v,  Broadway,  etc.,  R.  Co.,  30  N.  Y.  S.  931,  10  N.  Y.  Misc. 
Rep.  107;  Boyce  v.  Town  of  Shawangunk,  40  N.  Y,  App.  Div.  593,  5ft 
'  N.  Y.  S.  26;  Burns  v.  Second  Ave.  R.  R.  Co.,  21  N.  Y.  App.  Div.  521.  4ft 
N.  Y.  S.  523;  Coulter  v.  American  Merchants'  Union  Ex.  Co.,  56  N.  Y. 
585;  Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  228;  Nicholsburg  v.  Second  Ave.  R. 
Co.,  32  N.  Y.  S.  130,  11  N.  Y.  Misc.  Rep.  432;  Voak  v.  Northern  Cent 
Ry.  Co.,  75  N.  Y.  320;  Wall  v.  New  York,  etc.,  R.  Co.,  56  N.  Y.  App. 
Div.  599,  67  N.  Y.  S.  519. 

North  Carolina.— Lambeth  v.  North  Carolina  R.  Co.,  66  N.  Car.  494, 
8  Am.  Rep.  508. 

Ohio. — Cleveland,  etc.,  R.  Co.  v,  Manson,  30  Ohio  St.  451;  Pennsyl- 
vania R.  Co.  V.  Snyder,  55  Ohio  St.  342,  45  N.  E.  559,  60  Am.  St.  Rep. 
700. 

Oregon,— Budd  v.  United  Carriage  Co.,  25  Ore.  314,  35  Pac.  660. 

Pennsylvania. — Delaware,  etc..  Canal  Co.  v.  Webster  (Pa.),  6  AtL 
841,  27  Am.  &  Eng.  R.  Cas.,  106;  Johnson  v.  West  Chester,  etc.,  R.  Ca, 
70  Pa.  St.  357;  Neilson  v.  Hillside  Coal,  etc..  Co.,  168  Pa.  St.  256,  47 
Am.  St.  Rep.  886,  31  Atl.  1091;  Palmer  v,  Warren  St.  Ry.  Co.,  206  Pa. 
St.  574;  Pennsylvania  R.  Co.  v.  Aspell,  23  Pa.  St.  147,  62  Am.  Dec.  323; 
Pennsylvania  R.  Co.  v.  Lyons,  129  Pa.  St.  113,  18  Atl.  759;  Pennsylvania 
R.  Co.  V.  Werner,  89  Pa.  St.  58;  Willis  v.  Second  Avenue  Traction  Co, 
189  Pa.  St.  430,  42  Atl.  1. 
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Tennessee. — Chattanooga,  etc.,  Co.  v.  Cooper,  109  Tenn.  308,  70  S. 
W.  72;  Southern  R.  Co.  v.  Pugh,  97  Tenn.  419.  32  S.  W.  311. 

Texas. — Bryant  v.  International,  etc.,  Ry.  Co.,  19  Tex.  Civ.  App.  88, 
46  S.  W.  82;  International,  etc.,  Ry.  Co.  v.  Neff,  87  Tex.  303,  28  S.  W. 
283;  Louisiana,  etc.,  Ry.  ,Co.  v,  Carstens  (Tex.  Civ.  App.),  12  Am.  & 
Eng.  R.  Cas.,  N.  S.,  781;  Missouri,  etc.,  Ry.  Co.  v.  Rogers,  91  Tex.  52, 
40  S.  W.  956;  San  Antonio,  etc.,  Ry.  Co.  v,  Anderson,  31  Tex.  Civ.  App. 
327,  72  S.  W.  219;  Texarkana  St.  Ry.  Co.  v.  Hart  (Tex.  Civ.  App.),  26 
S.  W.  435. 

>^ginia.— Richmond;  etc.,  R.  Co.  v.  Brown,  89  Va.  749,  17  S.  E.  132. 

West  Virginia.— Haney  v,  Pittsburg,  etc.,  R.  Co.,  38  W.  Va.  570,  18 
S.  E.  748. 

Wisconsin. — Baltzer  v,  Chicago,  etc.,  R.  Co.,  83  Wis.  459,  53  N.  W. 
885;  Berg  v.  City  of  Milwaukee,  83  Wis.  599,  53  N.  W.  890;  Delamatyr 
V.  Milwaukee,  etc.,  R.  Co.,  24  Wis.  578;  Haetsch  v.  Chicago,  etc.,  R. 
Co.,  87  Wis.  304,  58  N.  W.  393;  Meracle  v.  Down,  64  Wis.  323,  25  N.  W. 
412;  Morey  v.  Lake  Superior,  etc.,  Ry.  Co.  (Wis.),  16  R.  R.  R.  113,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  113,  103  N.  W.  271;  Pool  v.  Chicago,  etc., 
R.  Co.,  53  Wis.  659,  11  N.  W.  15;  Schultz  v.  Chicago,  etc.,  Ry.  Co.,  44 
Wis.  638, 18  Am.  Ry.  Rep.  146. 

Where  a  person  innocent  of  fault,  is,  through  the  negligence  of  an- 
other, put  in  such  apparent  danger  as  to  reasonably  cause  him  terror 
and  loss  of  presence  of  mind,  and,  as  a  natural  consequence  thereof, 
he,  in  attempting  to  escape,  puts  himself  in  a  more  dangerous  position, 
he  is  not,  as  a  matter  of  law,  guilty  of  contributory  negligence.  Junc- 
tion Mining  Co.  v.  Ench,  ill  111.  App.  346. 

There  is  no  such  thing  as  ordinary  care  when  a  person  is  suddenly 
and  unexpectedly  exposed  to  imminent  peril;  and  if  he  misjudges  and 
fails  to  do  that  which  is  best  and  is  thereby  injured,  such  conduct  will 
not  be  considered  contributory  negligence.  So  held  in  Wolff  Mfg.  Co. 
V.  Wilson,  46  III.  App.  381  (affirmed  in  152  111.  9,  38  N.  E.  494). 

Car  Started  While  Passenger  Alighting— Throwing  Herself  Back- 
wards.— In  Brazis  v,  St.  Louis  Transit  Co.,  102  Mo.  App.  224,  it  ap- 
peared that  a  passenger,  while  she  was  in  the  act  of  alighting  from  a 
street  car,  when  her  left  foot  was  on  the  lower  step  and  her  right  foot 
in  the  air,  at  the  moment  she  released  her  hold  of  the  handrail  to  step 
to  the  ground,  the  car  suddenly  started,  and  she  threw  herself  back- 
wards in  an  effort  to  remain  on  the  car,  and  struck  her  back  against 
the  rear  end  of  the  vestibule  and  dropped  to  the  floor  and  was  injured. 
It  was  held  that  she  was  not  guilty  of  contributory  negligence. 

Premature  Starting  of  Street  Car — Fall  of  Crippled  Passenger — 
Holding  to  Car.— In  Indiana  Ry*  Co.  v.  Maurer,  160  Ind.  25,  66  N.  E. 
156,  it  appeared  that  plaintiff  was  an  aged  and  crippled  passenger,  and 
was  thrown  down  by  the  premature  starting  of  a  street  car  from  which 
he  was  attempting  to  alight;  and  that  in  the  fall  caught  hold  of  the 
car  and  was'  dragged  and  thereby  injured.    It  was  held  that  his  act  in 

34  R  H  R— 47 


738       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Note 

holding  to  the  car  was  not,  under  the  circumstances,  contributory  neg- 
ligence. 
Employee's  Failure  to  Obey  Signal  Given  for  His  Protection^— A 

servant  in  a  post  of  danger  is  not  precluded  from  recovering  for  in- 
juries resulting  from  his  failure  to  obey  a  signal  given  for  his  protec- 
tion, when  the  danger  had  become  so  imminent  as  to  deprive  him  of 
the  capacity  to  act.  So  held  in  Louisiana,  etc.,  Ry.  Co.  v.  Carstens 
(Tex.  Civ.  App.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  781. 

Assisting  in  Placing  Rear  Car  Back  upon  Track — Caught  between 
Car  and  Station  Platform— Mistake  in  Directing  Car  to  Be  Backed.— 
In  White  v,  Houston,  etc.,  R.  Co.  (Tex.  Civ.  App.),  46  S.  W.  382,  it 
appeared  that  deceased,  one  of  a  switching  crew,  while  assisting  in 
placing  a  derailed  rear  car  of  a  train  back  upon  a  track  parallel  to  a 
Jong  platform,  was  caugh't  between  the  car  and  the  platform  as  the 
train  moved  off  and  the  car  was  carried  upon  the  track.  It  was  held 
that  even  if  he  imprudently  directed  the  crew  to  have  the  car  backed, 
in  order  to  release  him,  if  he  had  been  placed  in  peril  by  the  negligence 
of  the  foreman,  such  direction  would  not  be  contributory  negligence. 

Newsboy  Ordered  to  Jump  from  Moving  Car. — A  street  car  driver 
refused  repeated  requests  of  a  newsboy  to  stop  the  car  so  that  he  coold 
alight,  and  ordered  him  to  jump  off,  at  the  same  time  reaching  for  his 
whip.  The  boy  then  jumped  and  was  injured  in  consequence.  It  was 
held  that  he  was  not  guilty  of  contributory  negligence  in  jumping 
from  the  car,  under  the  circumstances.  Baber  v.  Broadway,  etc,  R. 
Co.,  30  N.  Y.  S.  931,  10  N.  Y.  Misc.  Rep.  109. 

Danger  of  Collision — ^Jump  from  Wagon — Speed  Prohibited  by  Or- 
dinance. — In  Colorado  Mid.  Ry.  Co.  v,  Robbins,  30  Colo.  449,  it  ap- 
peared that  plaintiff  seeing  an  approaching  train  about  to  meet  him  in 
a  narrow  street,  jumped  from  his  wagon  and  attempted  to  turn  his 
team  back  into  a  cross  street,  and  the  evidence  showed  that  if  the  train 
had  not  been  running  at  a  greater  rate  of  speed  than  was  permitted  by 
ordinance  plaintiff  would  have  succeeded  in  saving  himself  and  team 
from  injury,  but  in  his  effort  to  save  himself  and  team  he  was  run 
over.  It  was  held  that  an  instruction  that  if  one  uses  bad  judgment  in 
the  excitement  of  the  moment  of  danger,  this  of  itself  does  not  prove 
negligence,  was  not  erroneous. 

Unsafe  Bridge — Driver  Jumping  from  Wagon. — In  Boyce  v.  Town 
of  Shawangunk,  40  N.  Y.  App.  Div.  593,  58  N.  Y,  S.  26,  it  is  held  that 
the  fact  that  a  driver  jumped  from  his  wagon  upon  discovering,  when 
near  the  center  of  a  bridge,  that  something  was  giving  way,  did  not 
prevent  him  from  recovering  for  injuries  received  by  reason  of  a  defect 
in  the  bridge,  as  a  person  suddenly  placed  in  a  position  of  danger  is 
not  responsible  for  his  mistakes  of  judgment. 

Negligence  of  Driver  in  Attempting  to  Cross  in  Front  of  Approach- 
ing Train — Failure  of  Woman  to  Alight  from  Buggy. — In  Alabama, 
etc.,  Ry.  Co.  v,  Davis,  69  Miss.  444,  13  So.  Rep.  693,  it  appeared  that  a 
young  woman  was  in  a  buggy  with  her  little  sister  in  her  lap;  that  the 
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escort  negligently  attempted  to  drive  over  defendant's  track  at  a 
crossing,  in  front  of  an  approaching  train;  that  just  before  reaching  the 
track,  she,  seeing  the  danger,  cried  out:  "Surely,  you  do  not  intend  to 
cross?"  To  this  he  replied,  "Yes."  She  then  screamed  and  seized 
him.  And  there  was  not  time  to  decide  her  course  and  get  out  before 
the  buggy  was  struck  by  the  train,  running  at  an  unlawful  speed,  and 
she  was  injured*;  and  the  team  was  gentle  and  she  had  had  no  reason 
to  believe  that  the  driver,  a  young  man,  was  an  imprudent  person.  It 
was  held  that  she  was  not  guilty  of  contributory  negligence. 

Boy  Running  in  Front  of  Automobile. — In  Thies  v,  Thomas  (N.  Y. 
Sup.  Ct.)»  77  N.  Y.  Supp.  276,  it  is'held  that  if  an  automobile  approaches 
a  boy  under  circumstances  calculated  to  produce  fright  or  terror,  and 
such  fright  causes  an  error  of  judgment  by  reason  of  which  he  runs  in 
front  of  the  vehicle,  he  is  not  guilty  of  contributory  negligence. 

8.  RIGHT  OF  CHOICE  BETWEEN  DANGEROUS  ALTERNA- 

TIVBS. 

And  where  a  person  is  suddenly  put  in  a  position  of  peril  by  the 
negligence  of  another,  the  latter  is  practically  estopped  to  contend 
that  he  should  have  adopted  the  other  alternative  and  that  his  failure 
to  do  so  was  contributory  negligence. 

Alabama. — Cook  &  Scott  v,  Parham,  24  Ala.  21. 

California. — Green  v.  Pacific  Lumber  Co.,  130  Cal.  435,  62  Pac.  747; 
Mitchell  V.  Southern  Pac.  R.  Co.,  87  Cal.  62,  25  Pac.  245. 

Delaware— McFeat  v,  Philadelphia,  etc.,  R.  Co.  (Del.),  30  R.  R.  R. 
254,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  254,  69  Atl.  744. 

Illinois. — Dunham,  etc.,  Co.  v.  Dandelin,  41  111.  App.  175. 

Kentucky.— Louisville  &  N.  R.  Co.  v,  Molloy  (Ky.),  27  R.  R.  R.  500, 
50  Am.  &  Eng.  R.  Cas.,  N.  S.,  500,  107  S.  W.  217. 

Nebraska.— St.  Joseph,  etc.,  R.  Co.  v.  Hedge,  44  Neb.  448,  62  N.  W. 
887. 

Oregon. — Nosier  v.  Coos  Bay,  etc.,  Co.  (Ore.),  22  Am.  &  Eng.  R. 
Cas..  N.  S.,  719,  64  Pac.  644. 

Pennsylvania. — Pennsylvania  R.  Co.  v,  Ogier,  35  Pa.  St.  60,  78  Am. 
Dec.  322. 

Texas. — San  Antonio,  etc.,  Ry.  Co.  v,  Ankerson,  31  Tex.  Civ.  App. 
327,  72  S.  W.  219. 

Wisconsin. — Delamatyr  v,  Milwaukee,  etc.,  R.  Co.,  24  Wis.  578. 

A  person  giving  another  a  reasonable  cause  for  fear  cannot  com- 
plain that  the  latter,  while  so  alarmed,  did  not  exercise  cool  presence 
of  mind,  and  thereby  defend  himself  against  responsibility  for  damages 
resulting  from  the  alarm,  when  he  is  guilty  of  negligence  or  violation 
of  law  contributory  to  the  injury.  So  held  in  Wesley  City  Coal  Co. 
V,  Healer,  84  111.  126. 

In  Voak  v.  Northern  Cent.  Ry.  Co.,  75  N.  Y.  320,  it  is  held  that 
one  who,  through  his  negligence,  places  another  in  peril  cannot  com- 
plain if  the  latter  does  not  exercise  his  best  judgment  in  attempting 
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to  save  himself;  and  all  that  he  is  required  to  do  is  the  best  that 
he  can  do  under  the  circumstances. 

Imprudent  conduct  growing  out  of  fright  is  chargeable  to  the  per- 
son whose  negligence  gave  rise  to  the  fright.  So  held  in  Collins  r. 
Davidson  (C.  C),  19  Fed.  Rep.  83. 

Where  defendant,  by  his  negligence,  has  placed  another  in  a 
position  of  peril,  he  is  responsible  for  an  injury  occasioned  by  the 
eflFort  of  the  latter  to  save  himself,  and  it  is  immaterial  whether 
the  means  or  method  chosen  are  prudent  or  imprudent.  So  held  in 
Missouri,  etc.,  Ry.  Co.  v.  Rogers,  91  Tex.  52,  40  S.  W.  956. 

Collision  between  Vessels — Employee  Leaping  into  River.— The 
owners  of  a  vessel  would  be  liable 'for  the  death  of  an  employee  if 
his  death  was  occasioned  by  his  own  act  in  leaping  into  the  river 
when  frightened  out  of  his  ordinary  presence  of  mind  by  the  excite- 
ment, confusion  and  danger  created  by  a  collision  caused  by  negli- 
gence for  which  the  owners  are  responsible.  So  held  in  Cook  & 
Scott  V.  Par  ham,  24  Ala.  21. 

Accident  on  Street  Car  Track. — In  Kern  v,  Des  Moines  Cify  Ry. 
Co.  (Iowa),  32  R.  R.  R.  29,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  29,  it  is 
held  that  where  a  street  railway  company  by  its  own  negligence 
throws  a  pedestrian  off  his  guard  or  puts  him  in  peril,  the  conduct 
of  the  pedestrian  will  not  be  regarded  as  contributory  negligence 
under  any  circumstances. 

a.  CONTRIBUTORY  NEt^LIGENCE  IS  QUESTION  FOR  JURY. 

But,  generally,  the  question  of  the  contributory  negligence  of  one 
injured  while  attempting  to  avoid  an  apparently  serious  and  imminent 
danger,  to  which  he  has  been  exposed  by  the  negligence  of  defendant, 
is  one  for  the  jury,  to  be  determined  under  all  the  circumstances  of 
the  case. 

Alabama. — Pierson  Lumber  Co.  v.  Hart  (Ala.),  18  R.  R.  R.  791, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  791,  39  So.  566. 

Colorado.— Union  Pac.  Ry.  v,  Kelly,  4  Colo.  App.  325,  35  Pac.  923. 

Illinois. — Benner,  etc.,  Co.  v.  Busson,  58  111.  App.  17;  Chicago,  etc., 
R.  Co.  V,  Corson,  198  111.  98^  64  N.  E.  739;  Frink  v.  Potter,  17  111.  406; 
Galena,  etc.,  R.  Co.  v.  Yarwood,  17  111.  509,  65  Am.  Dec.  682;  North 
Chicago  Street  R.  Co.  v,  Louis,  35  111.  App.  478;  South  Chicago  City 
Ry.  Co.  V,  Kinnare,  216  111.  451,  75  N.  E.  179,  18  R.  R.  R.  229,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  229. 

Iowa.— Kern  v.  Des  Moines  City  Ry.  Co.  (Iowa),  32  R.  R.  R.  29, 
65  Am.  &  Eng.  R.  Cas.,  N.  S.,  29, 

Massachusetts. — Cody  v.  New  York,  etc.,  R.  Co.,  151  Mass.  462, 
24  N.  E.  402;  Gannon  v.  New  York,  etc.,  R.  Co.,  173  Mass.  40,  52 
N.  E.  1075. 

New  Jersey.— Staines  v.  Central  R.  Co.  (N.  J.),  17  R.  R.  R.  612, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  612,  61  Atl.  385. 

New  York. — Burns  v.  Second  Ave.  R.  R.  Co.,  21  N.  Y.  App.  Div.  521, 
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48  N.  Y.  S.  523;  Wall  v.  New  York,  etc.,  R.  Co.,  56  N.  Y.  App.  Div.  599, 
67  N.  Y.  S.  519. 

Ohio.— Pennsylvania  R.  Co.  v.  Snyder,  55  Ohio  St.  342,  45  N.  E.  559, 
60  Am.  St.  Rep.  700. 

Oregon. — Budd  v.  United  Carriage  Co.,  25  Ore.  314,  35  Pac.  660. 

Pennsylvania. — Pennsylvania  R.  Co.  v.  Lyons,  129  Pa.  St.  113,  18 
Atl.  759. 

Texas. — International,  etc.,  R.  Co.  v.  Bryant  (Tex.  Civ.  App.), 
54  S.  W.  364. 

West  Virginia. — Mannon  v.  Camden,  etc.,  Co.  (W.  Va.),  15  R.  R.  R. 
312,  30  Am,  &  Eng.  R.  Cas.,  N.  S.,  312,  49  S.  E.  450. 

Passenger. Directed  by  Conductor  to  Jump  from  Train,  though  It 
Was  Not  Moving.— In  Stains  v.  Central  R.  Co.  (N.  J.),  17  R.  R.  R.  612, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  612,  61  Atl.  385,  it  appeared  that  a 
passenger  while  in  the  act  of  alighting  from  a  train,  was  told  by  the 
conductor  to  jump,  as  the  train  was  in  motion.  It  was  not  in  motion, 
as  the  passenger  could  readily  have  ascertained.  She  became  excited^ 
jumped  and  was  injured.  It  was  held  that  it  was  a  question  for  the 
jury  whether  the  passenger  had  contributed  to  her  injury  by  her 
negligence. 

Woman  Suddenly  Confronted  with  Train  Approaching  at  High 
Speed — ^Attempt  to  Drive  Across  Track. — In  Chicago,  etc.,  R.  Co.  v. 
Corson,  198  111.  98,  64  N.  E.  739,  it  appeared  that  deceased  stopped 
her  horse  within  a  short  distance  of  a  railroad  crossing  and  sought 
by  all  means  in  her  power  to  discover  if  a  train  was  approaching; 
that  she  drove  rapidly  to  the  right  of  way  and  was  suddenly  con- 
fronted with  a  train  coming  at  high  speed,  and  without  giving  signals; 
and  that  in  her  excitement  she  attempted  to  cross  the  track  instead 
of  stopping  or  turning  back.  It  was  held  that  whether  she  was  guilty 
of  contributory  negligence  was  a  question  for  the  jury. 

Woman  on  Bicycle  Injured  by  Switch  Engine  after  Shaping  Train 
on  Other  Track — Distance  between  Tracks. — Where  plaintiff  claimed 
that,  in  attempting  to  cross  railroad  tracks  on  her  bicycle,  she  nar- 
rowly escaped  injury  from  a  passing  train  and  after  which  she  was 
injured  by  a  switch  engine  on  another  track,  there  being  evidence 
from  which  the  jury  might  have  found  that  the  tracks  were  78  feet 
apart,  and  that  plaintiff  rode  her  wheel  against  the  switch  engine, 
the  question  whether  she  had  been  subjected  to  so  sudden  and 
imminent  a  danger  by  the  first  train  as  to  deprive  a  person  of  ordinary 
prudence  of  the  capability  of  exercising  good  judgment  should  have 
been  submitted  to  the  jury  without  giving  it  the  conclusive  effect 
of  relieving  plaintiff  from  contributory  negligence;  and  it  was,  there- 
fore, error  to  instruct  that  contributory  negligence  would  not  be 
chargeable  to  plaintiff  if  defendant's  watchman  invited  her  to  cross, 
and  in  attempting  to  do  so  it  became  suddenly  apparent  that  she 
was  in  danger  from  an  approaching  train,  if  after  that  she  acted 
wildly  and  under  the  influence  of  fright  occasioned  by  the  apparent 
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danger;  and  also  to  instruct  that  if  she  was  crossing  defendant's 
track  by  invitation,  and  there  was  sudden  apparent  danger  con- 
fronting her,  and  she  acted  wildly,  she  would  not  be  chargeable  with 
contributory  negligence.  So  held  in  Louisville  &  N.  R.  Co.  v.  Stewart 
(Ala.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  34,  29  So.  562. 

4.  WHERE  INJURY  WOULD  NOT  HAVE  RESULTED  BUT  FOR 
THE  ATTEMPT  TO  ESCAPE  THE  APPARENT  DANGER. 

Even  where  it  subsequently  appears  that  the  attempt  to  avoid  the 
apparently  threatening  danger  was  an  unfortunate  choice  and  no 
injury  would  have,  been  sustained  had  no  attempt  to  escape  been 
made,  defendant's  negligence  in  placing  the  injured  person  in  such 
position,  and  thereby  forcing  hirft  to  make  the  attempt,  is  in  law 
the  proximate  cause  of  the  injury,  and  renders  defendant  liable. 

United  States.— Haff  v.  Minneapolis  St.  Ry.  Co.  (C.  C),  14  Fed. 
Rep.  558;  Shankenbery  v.  Metropolitan  St,  Ry.  Co.  (C.  C),  46  Fed. 
Rep.  177;  Greenwood  v.  Westport,  60  Fed.  Rep.  560. 

Alabama. — Selma,  etc.,  Ry.  Co.  v.  Owen,  132  Ala.  420. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Maddry,  57  Ark.  306,  21  S. 
W.  472;  St.  Louis,  etc.,  R.  Co.  v,  Murray,  55  Ark.  248,  29  Am.  St 
Rep.  32,  18  S.  W.  50. 

California.— McRae  v,  Erickson,  l  Cal.  App.  326,  82  Pac.  209; 
Mitchell  V,  Southern  Pac.  R.  Co.,  87  Cal.  62,  25  Pac.  245. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Becker,  76  111.  25;  Chicago,  etc., 
R.  Co.  V,  Hazzard,  26  111.  337;  Dunham  Towing,  etc.,  Co.  v.  Dandelin, 
143  111.  409,  416,  32  N.  E.  258;  Frink  v.  Potter,  17  111.  406;  Galena, 
etc.,  R.  Co.  V.  Yarwood,  17  111.  509,  65  Am.  Dec.  682;  Illinois  Cent 
R.  Co.  V.  Haecker,  110  111.  App.  102;  Momence  Stone  Co.  v.  Groves, 
197  111.  88,  64  N.  E.  335. 

Indiana. — Chicago,  etc.,  R.  Co.  v,  Martin,  31  Ind  App.  308,  65  N. 
E.  591;  Turner  v.  Buchanan,  82  Ind.  147,  42  Am.  Dec.  682. 

Iowa. — Moore  v.  Central  R.  Co.,  47  Iowa  688. 

Kansas. — Edgerton  v.  O'Neil,  4  Kan.  App.  73,  46  Pac.  206;  McCallion 
V.  Missouri  Pac.  Ry.  Co.  (Kan.)^  26  R.  R.  R.  Yl^,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  178,  88  Pac.  50;  Reed  v,  Missouri,  etc.,  Ry.  Co.  (Kan. 
App.),  3  R.  R.  R.  262,  26  Am.  &  Eng.  R.  Cas.^  N.  S-,  262,  68  S.  W.  364; 
St.  Louis  &  S.  F.  R.  Co.  v.  Brock  (Kan.),  12  R.  R.  R.  613,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  613,  77  Pac.  86. 

Kentucky.— Louisville  &  N.  R.  Co.  v.  Molloy  (Ky.),  27  R.  R.  R.  500, 
50  Am.  &  Eng.  R.  Cas.,  N.  S.,  500,  107  S.  W.  217. 

Maryland—Western  Md.  R.  Co.  v.  Shirk,  95  Md.  637. 

Massachusetts! — Caswell  v.  Boston,  etc.,  R.  Corp.,  98  Mass.  194, 
93  Am.  Dec.  151;  Ingalls  v.  Bills,  9  Met.  (Mass.)  1,  43  Am.  Dec.  346. 

Minnesota. — Dolson  v.  Dunham,  96  Minn.  227,  104  N.  W.  964;  Mark 
V.  St.  Paul,  etc.  Ry.  Co.,  30  Minn.  493,  16  N.  W.  367. 

Missouri.— Bischoif  v.  People's  Ry.  Co.,  121  Mo.  216,  25  S.  W.  908; 
Dimmitt   v.    Hannibal,    etc.,    R.    Co.,   40    Mo.    App.   654;    Kleiber  v. 
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People's  Ry.  Co.,  107  Mo.  240,  17  S.  W.  946;  McPeak  v.  Missouri 
Pac.  Ry.  Co.,  128  Mo.  617,  30  S.  W.  170;  Siegrist  v,  Arnot,  10  Mo. 
App.  197. 

Nebraska.— Omaha  St.  R.  Co.  v.  Cameron,  43  Neb.  297,  61  N.  W.  606; 
St.  Joseph,  etc.,  R.  Co.  v.  Hedge,  44  Neb.  448,  62  N.  W.  887. 

New  York.— Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  228;  Robson  v.  Nassau 
Elec.  R.  R.  Co.,  80  N.  Y.  App.  Div.  301;  Twomley  v.  Central  Park, 
etc.,  R.  Co.,  69  N.  Y.  158,  25  Am.  Rep.  162. 

Ohio. — Iron  R.  Co.  v,  Mowery,  36  Ohio  St.  418,  39  Am.  Rep.  397; 
Pennsylvania  R.  Co.  v.  Snyder,  55  Ohio  St.  342,  45  N.  E.  559,  60 
Am.  St.  Rep.  700. 

Pennsylvania* — Pennsylvania  R.  Co.  v.  Werner,  89  Pa.  St.  58; 
Pittsburgh,  etc.,  R.  Co.  v,  Rohrman  (Pa.),  12  Am.  &  Eng.  R.  Cas.  176. 

Tennessee. — Chattanooga,  etc.,  Co.  v.  Cooper,  109  Tenn.  308,  70  S. 
W.  72. 

Texas. — Bryant  v.  International,  etc.,  Ry.  Co.,  19  T^x.  Civ.  App.  88, 
46  S.  W.  82;  Houston,  etc.,  Ry.  Co.  v,  Norris  (Tex.  Civ.  App.),  41 
S.  W.  709;  International,  etc.,  Ry.  Co.  v.  NeflF,  87  Tex.  303,  28  S.  W. 
283;  Missouri,  etc.,  Co.  v.  Rogers  (Tex.),  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  141;  San  Antonio,  etc.,  Ry.  Co.  v,  Ankerson,  31  Tex.  Civ.  App. 
327,  72  S.  W.  219. 

Virginia. — Richmond,  etc.,  R.  Co.  v.  Morris,  31  Gratt.  (Va.)  200. 

West  Virginia.— Haney  v.  Pittsburgh,  etc.,  Ry.  Co.,  38  W.  Va.  570, 
18  S.  E.  748. 

In  Twomley  v.  Central  Park,  etc.,  R.  Co.,  69  N.  Y.  158,  25  Am. 
Rep.  162,  it  is  held  that  where  one  is  placed  by  the  negligent  acts 
of  another  in  such  a  position  that  he  is  compelled  to  choose  upon 
the  instant,  and,  in  the  face  of  apparently  grave  and  impending  danger, 
between  two  hazards,  he  makes  such  a  choice  as  a  person  of  ordinary 
prudence  placed  in  the  same  situation  might  make,  and  injury  to 
him  results  therefrom,  the  fact  that  if  he  had  chosen  the  other 
hazard  he  would  have  escaped  injury  does  not  prove  contributory 
negligence  on  his  part. 

The  danger  must  be  measured  by.  the  circumstances  as  they 
appeared,  and  not  by  the  fact  that  if  plaintiff  had  not  endeavored  to 
escape  the  threatened  danger  he  would  not  have  been  injured.  So 
held  in  Kleiber  v.  People's  Ry.  Co.,  107  Mo.  240,  17  S.  W.  946. 

And  our  general  rule  applies  although  it  subsequently  appears 
that  the  peril  was  only  apparent,  and  not  real,  since  a  person  whose 
negligence  is  the  proximate  cause  of  an  injury  cannot  complain 
on  the  ground  that  the  person  injured  erred  in  his  estimate  of  the 
threatened  danger  or  the  choice  of  the  means  to  escape  it.  So  held 
in  St.  Joseph,  etc.,  R.  Co.  v.  Hedge,  44  Neb.  448,  62  N.  W.  887. 

Fact  May  Be  Considered  by  Jury. — But  the  fact  that  the  attempt 
to  escape  resulted  in  injury  to  him,  and  that  if  he  had  not  made  the 
attempt,  he  would  not  have  been  injured,  may  be  considered  by  the 
jury  in  determining  whether  the  attempt  was  one  which  a  person 
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acting  with  ordinary  prudence  would  make;  but  these  facts  do  not 
necessarily  prove  the  attempt  an  imprudent  one.  So  held  in  Wilson  v. 
Northern  Pac.  R.  Co.,  26  Minn.  278,  3  N,  W.  333. 

Passenger  Alighting  to  Avoid  Expected  Accident. — And  in  Mitchell 
r.  Southern  Pac.  R.  Co.,  87  Cal.  62,  25  Pac.  245,  it  is  held  that  the 
facts  that  a  passenger  was  injured  in  an  attempt  to  escape  from  an 
expected  accident,  and  that  those  who  remained  in  the  car  escaped  . 
without  injury,  are  circumstances  to  be  considered  by  the  jury  in 
determining  whether  the  injured  person  acted  as  a  man  of  ordinary 
prudence  would  have  done  under  the  same  circumstances. 

Collision  Imminent — Escaping  Passenger  Killed  on  Car  PUtfornL — 
In  St.  Louis,  etc.,  Ry.  Co.  v.  Maddry,  57  Ark.  306,  21  S,  W.  472,  it 
appeared  that  deceased  had  taken  his  seat  as  a  passenger  in  a 
car,  in  the  rear  of  the  train,  which  had  been  put  in  a  place  to  receive 
passengers,  and  while  he  was  seated  waiting  for  it  to  proceed,  another 
train  approached  from  the  rear  at  a  great  speed.  He  realized  the 
danger  and  attempted  to  escape  but  was  killed  on  the  platform. 
Other  passengers  got  off  the  car  and  were  uninjured.  One  who 
remained  on  the  car  was  not  killed.  It  was  held  that  there  was  no 
evidence  to  establish   contributory  negligence  on  his  part. 

Collision  between  Car  and  Obstruction — Passenger's  Imprudent 
Attempt  to  Escape. — Where  a  collision  between  a  car  and  an  obstruc- 
tion on  the  track  was  caused  by  the  motorman's  negligence,  and  the 
plaintiff,  a  passenger,  did  not  attempt  to  leave  the  car  until  after  it 
occurred,  she  would  not  be  prechided  from  a  recovery  by  the  mere 
fact  that,  being  nervous  and  frightened,  she  unwisely  attempted  to 
escape  instead  of  remaining  quietly  in  the  car  with  the  other  pas- 
sengers, who  were  unhurt.  So  held  in  Wanzer  v,  Chippewa  Valley 
Electric  R,  Co.,  108  Wis.  319,  84  N.  W.  423. 

Passenger  Jumping  from  Moving  Car. — In  Selma,  etc.,  Ry.  Co.  v. 
Owen,  132  Ala.  420,  it  is  held  that  where  the  negligence  of  the 
carrier  creates  an  apparent  necessity  for  a  passenger  to  jump  from 
a  moving  car,  it  is  no  defense  that  she  was  not  in  actual  peril  when 
she  leaped. 

Passenger  Injured  by  Jump  from  Derailed  Train. — In  Houston,  efc., 
Ry.  Co,  V.  Norris  (Tex.  Civ.App.).  41  S-  W.  709,  it  is  held  that 
the  fact  that  a  passenger,  injured  by  jumping  from  a  derailed  train, 
would  not  have  been  injured  if  he  had  remained  upon  it  will  not 
relieve  the  carrier  from  liability  for  its  negligence  in  causing  the 
derailment. 

Caboose  Derailed — ^Drover  Awakened  and  Told  to  Jump  from  Car.-^ 
In  Western  Md.  R.  Co.  v.  Shirk,  95  Md.  637,  it  appeared  that  deceased 
was  a  drover  accompanying  his  cattle  on  a  freight  train;  that  some 
of  the  cars,  including  the  caboose  in  which  deceased  was  asleep, 
were  derailed;  and  that  some  one  awoke  him  and  called  to  him  to 
jump,  and  deceased  leaped  from  the  car  and  fell  on  his  head, 
suffering  an  injury  which  resulted  in  his  death.     It  was  held  that 
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the  jury  was  properly  instructed  that  if  the  negligence  of  defendant 
placed  deceased  in  a  state  of  peril  and  that  he  had  at  that  time 
reasonable  grounds  for  supposing  he  would  be  injured*  by  remaining 
on  the  train,  that  plaintiff  is  entitled  to  recover  although  it  may 
be  found  that  the  leaping  from  the  train  increased  the  peril  or  caused 
his  death  and  that  he  would  have  probably  sustained  little  or  no 
injury  if  he  had  remained  in  the  car. 

Passenger  Injured  by  Leap  from  Stage. — If  a  passenger  in  a  stage, 
by  reason  of  a  peril  arising  from  an  accident  for  which  its  proprietors 
are  liable,  is  in  so  dangerous  a  situation  as  to  render  his  leaping  to 
the  ground  an  act  of  reasonable  precaution,  and  he  leaps  and  thereby 
breaks  a  limb,  the  proprietors  are  answerable  to  him  in  damages, 
though  he  might  safely  have  retained  his  seat.  So  held  in  Ingalls 
V.  Bills,  9  Met.  (Mass.)  1,  43  Am.  Dec.  346. 

Passenger  Awaiting  Arrival  of  Train — Displacement  of  Switch — 
Fall  While  Running  from  Approaching  Train. — In  Caswell  v.  Boston, 
etc.,  R.  Corp.,  98  Mass.  194,  93  Am.  Dec.  151,  it  appeared  that  a 
passenger,  while  standing  in  a  proper  place  to  await  the  arrival  of 
a  train,  having  reason  to  believe,  by  the  conduct  of  the  servants  of 
the  railroad  and  other  passengers  standing  there,  that  she  was  in 
imminent  peril  from  the  approach  of  the  train  in  an  unexpected 
direction  by  reason  of  a  displacement  of  a  switch  through  the  negli- 
gence of  the  carrier's  employees,  became  alarmed,  and,  in  running 
away  to  escape  the  apprehended  danger,  fell,  and  was  injured.  It 
was  held  that  the  jury  were  warranted  in  returning  a  verdict  for 
plaintiff,  although  the  course  which  she  took  in  running  off  brought 
her  into  greater  peril  from  the  approach  of  the  train  than  she  would 
have  been  in  had  she  remained  where  she  was  standing,  and  although 
the  immediate  cause  of  her  fall  was  her  tripping  over  the  rail  of 
the  track  on  which  she  was  running. 

Collision  between  Wagon  and  Train  Threatened — ^Injured  by  Jump 
from  Wagon,— In  Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  228,  it  is  held  that 
the  fact  that  a  person  jumps  from  a  wagon  where  there  is  imminent 
danger  of  its  coming  in  collision  with  an  approaching  train  at  a 
•crossing  dees  not  bar  recovery  against  the  railroad,  although  it  turns 
out  that  he  would  have  escaped  injury  had  he  remained  in  the  vehicle. 

Employee  Jumping  from  Car. — In  Pier  son  Lumber  Co.  v.  Hart 
(Ala.),  18  R.  R.  R.  791,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  791,  39  So.  566, 
it  is  held  that  where  an  employee  was  injured  in  jumping  from  a 
car  to  avoid  imminent  peril,  he  need  not  show,  in  order  to  recover, 
that  it  was  actually  necessary  for  him  to  jump  in  order  to  save 
himself. 

Employee  Jumping  from  Standing  Car  in  Fear  of  Collision — Stumble 
and  Fall  under  Car. — In  Chicago,,  etc.,  R.  Co.  v.  Martin,  31  Ind.  App. 
308,  65  N.  E.  591,  it  appeared  that  deceased  was  scabbling  stones  on  a 
car  standing  on  a  side  track  on  a  down  grade.  The  car  was  struck  by 
a  cut  of  cars  and  started  down  the  incline,  and  deceased  jumped  and 
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* 
fell  upon  loose  stones,  and  slid  down  under  the  wheels  of  the  car  and 

was  killed.    The  other  employees  jumped  in  the  other  direction  and 

were    not    injured.      And    it    appeared    that    no    injury   would   have 

happened  had  deceased  remained   on  the  car.     It  was  held  that  a 

finding  that  deceased  was  free  from  contributory  negligence  was  not 

erroneous. 

Pulling  Cars  up  Inclined  Plane — Breaking  of  Hook — Fear  of  Derail- 
ment— Employee  Attempting  to  Cross-  Track.^ — In  Momence  Stone 
Co.  V,  Groves,  197  111.  88,  64  N.  E.  335,  it  appeared  that  when  the 
hook  used  in  pulling  cars  of  stone  up  an  inclined  plane  broke, 
'  plaintiff,  an  employee,  was  standing  beside  the  track,  near  the  junction 
of  a  curve,  with  a  high  wall  behind  him;  that  the  track  was  uneven, 
and,  thinking  the  car  would  jump  the  track,  he  attempted  to  cross 
and  was  injured;  and  that  he  would  not  have  been  injured  had  he 
stayed  where  he  was.  It  was  held  that  whether  plaintiff  was  guilty 
of  contributory  negligence  was  properly  left  to  the  jury. 

Negligence  in  Fastening  Derrick  Chain — Struck  by  Fragment  of 
Wrecked  Car  While  Trying  to  Escape* — In  Reed  v,  Missouri,  etc., 
Ry.  Co.  (Kan.  App.).  3  R.  R.  R.  262,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  262, 
68  S.  W.  364,  it  is  held  that  where  a  railway  employee  was  injured 
by  a  flying  fragment  from  a  wrecked  car  which  he  was  assisting  to 
remove  from  the  track,  the  injury  resulting  from  the  negligent  manner 
in  which  the  derrick  chain  was  fastened  to  the  car,  the  fact  that 
such  employee  would  not  have  been  injured  had  he  stood  still,  but 
that  in  running  to  escape  danger  he  reached  the  point  where  the 
fragment  struck  him,  did  not  release  the  company  from  liability  for 
its  negligence'  on  the  ground  that  the  injury  resulted  from  a  fortuitous 
accident. 

5.  PERIL  CREATED  BY  INJURED  PERSON. 

But  the  principle  which  relieves  one  from  responsibility  for  the 
consequences  of  an  error  of  judgment  in  choosing  the  best  means 
of  escape  from  imminent  peril  in  which  he  is  suddenly  placed  is  not 
applicable  where  he  is  placed  in  the  perilous  position  by  his  own 
negligence.  Robinson  v.  Manhattan  Ry.  Co.,  25  N.  Y.  S.  91.  5  N. 
Y.  Misc.  Rep.  209;  Baltzer  v,  Chicago,  etc.,  R.  Co.,  83  Wis.  459, 
53  N.  W.  885;  Berg  v.  City  of  Milwaukee,  83  Wis.  599,  53  N.  W.  890; 
Haetsch  v.  Chicago,  etc.,  R.  Co.,  87  Wis.  304,  58  N.  W.  393. 

The  rule  that  one  in  an  emergency  or  great  peril  need  not  exercise 
the  care  required  of  prudent  persons  iji  ordinary  circumstances  docs 
not  apply  where  his  fault  has  created  the  peril.  So  held  in  Chesa- 
peake &  O.  Ry.  Co.  V,  Hall's  Adm'r  (Va.),  32  R.  R.  R.  638.  55  Am. 
&  Eng.  R.  Cas.,  N.  S-,  638,  63  S.  E.  1007. 

Walking  Too  Fast  to  Be  Able  to  Stop  upon  Seeing  Car.— In  Rund- 
gren  v.  Boston,  etc.,  Ry.  Co.  (Mass.),  32  R.  R.  R.  685,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  685,  87  N.  E.  189,  it  is  held  that  plaintiflF,  in  an  action  for 
injuries  received  by  being  struck  by  a  street  car,  could  not  invoke 
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the  doctrine  of  sudden  peril  to  extricate  himself  from  a  position 
into  which  he  had  come  through  his  own  negligence  in  walking  so 
fast  that  he  could  not  stop  when  he  saw  a  car  approaching,  and 
especially  so  where  it  was  shown  that  there  was  no  necccssity  for 
his  hurry. 

6.   CONTRIBUTORY  NEGLIGENCE  SOLE  CAUSE  FOR 

INJURY. 

And,  of  course,  there  can  be  no  recovery  if  the  negligence  of  the 
person  injured,  either  in  getting  into  the  dangerous  position,  or  in 
trying  to  extricate  himself,  was  the  sole  cause  of  his  being  injured. 
Atkins  V.  Lackawanna  Transp.  Co.,  79  III.  App.  19;  Chattanooga, 
etc.,  Co.  V.  Cooper,  109  Tenn.  308,  70  S.  W.  72;  Nashville,  etc.,  Co.  v. 
Smith,  77  Tenn.  (9  Lea)  470. 

7.  CONTRIBUTORY  NEGLIGENCE  AND  NEGLIGENCE. 

And,  as  a  general  rule,  there  can  be  no  recovery  if  the  negligence 
of  the  person  injured  contributed  with  that  of  defendant  in  placing 
him  in  the  position  of  sudden  and  apparently  imminent  peril.  Chicago 
Union  Traction  Co.  v.  Newmiller  (111.),  18  R.  R.  R.  273,  41  Am, 
&  Eng.  R.  Cas.,  N.  S.,  273,  74  N.  E.  410;  Rundgren  v,  Boston,  etc., 
Ry.  Co.  (Mass.).  32  R.  R.  R.  685,  55  Am.  &  Eng.  R.  Cas..  N.  S., 
685,  87  N.  E.  189;  Chesapeake  &  Q.  Ry.  Co.  v.  Hall's  Adm'r  (Va.), 
32  R.  R.  R.  638,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  638,  63  S.  E.  1007; 
Smith  V.  Norfolk,  etc.,  Ry.  Co.  (Va.),  29  R.  R.  R.  715,  52  Am.  &  Eng. 
R.  Cas..  N.  S.,  715,  69  S.  E.  56. 

8.   ABSENCE  OF  NEGLIGENCE  ON  PART  OF  DEFENDANT. 

Of  course,  defendant's  liability  depends  upon  the  existence  of 
negligence  for  which  he  is  responsible,  either  in  creating  the  apparent 
danger,  or  in  some  other  particular,  which  constituted  the  proximate 
cause  of  the  injury.  Shankenbery  v.  Metropolitan  St.  Ry.  Co.  (C.  C), 
46  Fed.  Rep.  177;  Chicago,  etc.,  Ry.  Co.  v.  Felton,  125  111.  458,  17  N. 
E.  765;  Reary  v.  Louisville,  etc.,  Ry*.  Co.,  40  La.  Ann.  32,  3  So.  390; 
Kleiber  v.  People's  Ry.  Co.,  107  Mo.  240,  17  S.  E.  946. 

Panic — Jumping  from  Moving  Train. — In  Reary  v.  Louisville,  etc., 
Ry.  Co.,  40  La.  Ann.  32,  3  So.  390,  it  is  held  that  a  railroad  is  not 
liable  to  a  person,  whether  a  passenger  or-  a  trespasser,  who  in 
a  state  of  panic  or  fe?ir  jumps  out  of  a  train  in  motion,  and  is  injured 
thereby,  in  the  absence  of  proof  that  such  panic  or  fear  was  caused 
or  inspired  by  word  or  act  of  an  agent  or  employee  of  the  company. 

Passenger  Leaving  Place  of  Safety  for  One  of  Danger. — In  Chicago, 
etc.,  Ry.  Co.  v.  Felton,  125  111.  458,  17  N.  E.  765,  it  is  held  that  in  order 
to  render  a  railroad  liable  for  injury  to  a  passenger,  caused  by  his  ap- 
prehension of  danger  making  him  leave  a  place  of  safety  for  one  of 
peril,  it  is  not  sufficient  that  he  became  alarmed  by  reason  of  appear- 
ances produced  wholly  or  in  part  by  the  company,  but  it  must  appear 
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that  that  which  caused  the  alarm  was  negligence  for  which  the  railroad 
was  responsible. 

Danger  of  Collision  with  Locomotive — Passenger  Attempting  to 
Escape — Car  Unexpectedly  Delayed  by  Wagon. — In  Shankenbery  v. 
Metropolitan  St.  Ry.  Co.  (C.  C),  46  Fed.  Rep.  177,  it  is  held  that 
where  a  street  car  passenger  was  brought  into  apparent  imminent 
danger  from  a  collision  at  a  railroad  crossing  by  the  negligence  of 
the  motorman  in  attempting  to  cross  when  he  could  see  that  there 
was  a  probability  cf  a  locomotive  reaching  there  first,  she  can 
recover  for  injuries  received  in  attempting  to  flee  from  it,  though 
she  would  have  been  uninjured  if  she  had  kept  her  seat,  but,  if  the 
,  car  would  not  have  been  brought  into  such  danger  except  for  its 
sudden  and  unexpected  obstruction  by  a  wagon,  the  carrier  would 
not  be  liable. 

Passenger  Frightened  by  Proper  Signal — Struck  by  Car  on  Odier 
Track  after  Alighting. — In  Chicago,  etc.,  R.  Co.  v,  Felton,  125  111.  458, 
17  N.  E.  765,  it  is  held  that  where  the  giving  of  a  signal,  by  the 
whistle  of  a  locomotive,  is  a  proper  one  under  the  circumstances, 
and  a  passenger  is  frightened  thereby,  and  in  consequence  leaves  the 
car  on  which  he  has  taken  passage  and  runs  upon  another  track, 
where  he  is  injured,  without  the  fault  of  the  carrier,  there  can 
be  no  recovery  for  the  injury. 

9.  REASONABL&  CAUSE  FOR  ALARM  ESSENTIAL. 

The  apparent  danger,  in  order  to  justify  the  injured  person's  loss 
of  presence  of  mind  and  consequent  erroneous  conduct  in  attempting 
to  save  himself,  must  have  been  such  as  was  reasonably  calculated 
to  produce  the  same  effect  upon  the  mind  of  an  ordinarily  prudent 
and  self-possessed  person  under  similar  circumstances. 

United  Sutcs.— Butts  v,  Cleveland,  etc.,  R.  Co.  (C.  C.  A.),  110 
Fed.  Rep.  329. 

Alabama. — Alabama,  etc.,  Ry.  Co.  v.  Bates  (Ala.),  23  R.  R.  R.  564, 
46  Am.  &  Eng.  R.  Cas.,  N.  S.,  564,  43  So.  98;  Alabama,  etc.,  R.  Co.  r. 
Fulton  (Ala.),  20  R.'R.  R.  311.  43  Am.  &  Eng.  R.  Cas,,  N.  S.,  311, 
39  So.  282;  Pier  son  Lumber  Co.  v.  Hart  (Ala.),  18  R.  R.  R.  791. 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  791,  39  So.  566. 

Illinois.— Chicago,  etc.,  R.  Co.  v,  Felton,  125  111.  458,  17  N.  E.  765; 
Frink  v.  Potter,  17  111.  406;  Mobile  &  O.  R.  Co.  v,  Klein,  43  111.  App.  63. 

Indiana. — Woolery.v.  Louisville,  etc.,  Ry.  Co.,  .107  Ind.  381,  8  N. 
E.  226,  57  Am.  Rep.  114. 

Kentucky. — Covington,  etc.,  Ry.  Co.  v.  Ware,  84  Ky.  267,  i  S.  W. 
493;  Ford  v.  Robinson,  etc.,  Co.,  23  Ky.  Law  Rep.  1654,  65  S.  W.  793. 

Louisiana. — Chretien  v.  New  Orleans  Rys.  Co.  (La.),  15  R.  R.  R.  262, 
38  Am.  &  Eng.  R.  Cas.,  N.  S.,  262,  37  So.  716,  113  La.  Rep.  761, 
104  Am.  St.  Rep.  519. 

Maryland.— Western  Md.  R.  Co.  v.  Herold,  74  Md.  510,  22  Atl.  323; 
Western  Md.  R.  Co.  v.  Shirk,  95  Md.  637. 

Missouri.— Kleiber  v.  People's  Ry.  Co.,  107  Mo.  240,  17  S.  W.  946; 
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Ephland  v,  Missouri  Pac.  Ry.  Co.,  137  Mo.  187,  59  Am.  St.  Rep.  498, 
37  S.  W.  820,  38  S.  W.  926. 

New  York.— Twomley  v.  Central  Park,  etc.,  R.  Co.,  69  N.  Y.  158, 
25  Am.  Rep.  162. 

Ohio.— Iron  R.  Co.  v.  Mowery,  36  Ohio  St.  418,  39  Am.  St.  Rep.  397. 

South  Carolina. — Wade  z;.  Columbia  Electric,  etc.,  Co.,  51  S.  Car.  296, 
29  S.  E.  233. 

Texas. — Texas,  etc.,  R.  Co.  v.  Booth,  35  Tex.  Civ.  App.  322,  80 
S.  W.  121. 

"Sudden  Danger,"  However  Slight — Erroneous  Instruction. — In 
Alabama,  etc.,  Ry.  Co.  v.  Bates  (Ala,),  23  R.  R.  R.  564,  46  Am.  & 
Eng.  R.  Cas.,  N.  S.,  564,  43  So.  98,  an  action  for  injuries  sustained 
by  a  passenger  while  attempting  to  board  a  train,  it  was  held  that 
an  instruction  that  "one  brought  into  sudden  danger  by  the  wrong 
of  another  is  not  expected  to  act  with  the  coolness  and  deliberation 
as  moved  a  reasonable  man  under  ordinary  circumstances"  was 
erroneous  for  attempting  to  predicate,  as  a  matter  of  law,  lack  of 
coolness  and  deliberation  upon  merely  "sudden  danger,"  however 
slight  that  danger  might*  have  been. 

Passenger's  Car  Cut  Off  from  Train — ^''Look  out"  Warning  from 
Brakeman — Letting  Go  of  Doorknob  of  Next  Car  and  Falling  between 
Cars.— In  Butts  v.  Cleveland,  etc.,  R.  Co.  (C.  C.  A.),  110  Fed.  Rep.  329, 
it  appeared  that  a  passenger,  notified  that  the  car  he  was  on  was 
to  be  cut  from  the  train,  started  forward,  and  as  he  was  crossing 
to  the  next  car  the  separation  took  place,  and  as  he  took  hold  of 
the  doorknob  of  this  car  the  brakeman  called  out,  "Look  out!  Look 
«out!''  And  he,  acting  on  a  sudden  impulse  that  there  was  danger 
in  front,  stepped  back,  and  fell  between  the  cars.  It  was  held  that 
neither  want  of  time  to  get  to  the  forward  car  nor  the  giving  of 
the  signal  to  "look  out"  was  the  proximate  cause  of  the  accident, 
but  the  passenger's  act  in  stepping  back  from  a  position  of  safety, 
and  therefore  he  could  not  recover. 

Employee  Standing  on  Bridge  Cap — Attempt  to  Get  upon  Passing 
Train.— In  Austin,  etc.,  Ry.  Co.  v,  Beatty,  73  Tex.  592,  11  S.  W.  858, 
it  appeared  that  plaiintiff,  an  employee  of  defendant  railroad  company, 
was  acting  under  orders  and'  was  engaged  in  marking  the  number  of 
a  bridge,  and  while  standing  on  the  bridge  cap,  where  he  would 
not  have  been  hurt  by  a  passing  train,  a  representative  of  the 
railroad  caused  a  train  to  move  forward  over  the  bridge,  and  plaintiff, 
becoming  alarmed,  in  attempting  to  get  upon  a  passenger  car  fell 
and  was  injured.  It  was  held  that  if  there  was  no  negligence  in 
moving  the  train  forward,  and  such  movement  did  not  render  plaintiff's 
position  perilous,  but  he  believed  himself  in  danger,  and  in  attempting 
to  get  on  such  car  he  was  impelled  by  terror  produced  by  the 
apparent  danger,  when  none  existed,  and  was  thus  injured,  he  could 
not  recover  unless  the  circumstances  were  such  as  were  reasonably 
calculated    to   produce    such    terror    in    the    mind    of   an    ordinarily 
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thoughtful  and  self-possessed  person  engaged  in  such  employment, 
and  unless  the  means  used  by  him  to  escape  were  such  as  an  ordinarily 
prudent  man  would  use  under  like  circumstances. 

10.   LACK  OP  TIME  FOR  DELIBERATION. 

And  it  is  held  that  lack  of  time  for  deliberation  is  an  essential 
element  in  the  Justification  of  the  injured  person  for  making  the 
erroneous  choice  of  alternatives  in  attempting  to  escape  the  apparent 
danger.  Bischoff  v.  People's  Ry.  Co.,  121  Mo.  216,  25  S.  W.  d08; 
Kleiber  v.  People's  Ry.  Co.,  107  Mo.  240,  17  S.  W.  946;  McPeak  v, 
Missouri  Pac.  Ry.  Co.,  128  Mo.  617,  30  S.  W.  170. 

But  to  entitle  a  person  to  recover  for  injuries  received  in  attempting 
tc  escape  from  apparent  danger  caused  by  another's  negligence,  it 
must  appear  that  the  alarm  was  caused  by  defendant's  negligence; 
that  the  apprehension  of  peril,  from  plaintiff's  standpoint  was  reason- 
able; and  that  the  appearance  of  danger  was  so  imminent  as  to 
leave  no  time  for  reflection.  So  held  in  Kleiber  v.  People's  Ry.  Co., 
107  Mo.  240,  17  S.  W.  946. 

If  as  a  direct  and  immediate  result  of  defendant's  negligence  the 
party  injury  was  placed  in  a  position  of  compulsion  and  sudden 
surprise,  and  bereft  of  independent  moral  agency  and  opportunity  of 
reflection,  the  law  will  not  hold  him  responsible  for  contributory 
negligence.    So  held  in  Chicago,  etc.,  R.  Co.  v,  Becker,  76  IlL  25. 

11.    REASONABLENESS  OF  CAUSE  FOR  ALARM  IS  QUES- 
TION FOR  JURY.  # 

The  question  whether  the  injured  person  had  reasonable  cause  for 
the  degree  of  alarm  or  panic  he  manifested  is  ordinarily  one  for 
the  determination  of  the  jury.  Green  v.  Pacific  Lumber  Co.,  130  CaL 
435,  62  Pac.  747;  Mitchell  v.  Southern  Pac.  R.  Co.,  87  Cal.  62,  25 
Pac.  245;  Western  Md.  R.  Co.  v,  Herold,  74  Md.  510,  22  All.  323; 
Ashton  V.  Detroit  City  Ry.  Co.,  78  Mich.  687,  4*4  N.  W.  141;  Wall  v. 
New  York,  etc.,  R.  Co.,  56  N.  Y.  App.  Div.  599,  67  N.  Y.  S.  519. 

Fear  of  Collision — Passenger  Injured  by  Jump  from  Train,— In 
Green  v.  Pacific  Lumber  Co.,  130  Cal.  435,  62  Pac.  747,  it  appeared 
that  a  woman  passenger  jumped  with  other  passengers  from  a 
train  moving  from  eight  to  ten  miles  an  hour,  under  apprehension 
of  danger  from  collision  with  a  freight  train  approaching  from 
around  a  curve,  and  fell  face  downward  upon  the  track,  from  which 
she  rolled  to  escape  being  run  over,  and  fell  down  an  embankment, 
to  her  serious  injury.  It  was  held  that  she  was  not  chargeable 
with  contributory  negligence,  as  matter  of  law,  but  it  was  a  question 
cf  fact  whether  her  acts  were  justified.  • 

Fear  Caused  by  Speed  of  Train — Passenger  Standing  on  Platfonn 
with  Intention  of  Jumping — Derailment. — In  Mitchell  v.  Southern 
Pac.  R.  Co.,  87  Cal.  62,  25  Pac.  245,  it  appeared  that  at  the  time 
of  the  accident  a  passenger  was  standing  on  the  platform  of  a  car, 
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and  his  testimony  showed  that  he  had  gone  there  immediately  before 
the  accident,  in  fear  that  some  disaster  would  occur  because  of  the 
speed  of  the  train,  and  that  he  intended  to  jump  therefrom  to  the 
sand,  but  that  the  car  was  overturned  as  soon  as  he  reached  the 
platform.  It  was  held  that  it  was  a  question  for  the  jury  whether 
his  attempt  was  an  unreasonable  act,  or  was  one  which  a  person  of 
ordinary  prudence  might  do  under  the  circumstances. 

Female  Passenger  Jumping  from  Moving  Car — Insulted  in  Car  Bam 
on  Former  Occasion. — In  Ashton  v,  Detroit  City  R.  Co.,  78  Mich.  587, 
44  N.  W.  141,  an  action  for  injuries  received  in  alighting  from  a 
moving  street  car,  plaintiff  testified,  to  show  her  reason  for  doing 
so,  that  on  a  former  occasion  the  car  on  which  she  had  taken  passage 
left  the  main  line  before  reaching  her  destination,  and  was  driven 
into  defendant's  car  barn,  where  on  leaving  it  she  was  insulted  by 
a  man  in  such  barn;  and  that  on  the  occasion  of  the  accident  the 
car  again  started  for  the  barn,  when  she  rang  the  bell,  but  the 
signal  was  disregarded,  and  for  fear  of  a  repetition  of  her  former 
experience  she  left  the  car  and  was  injured.  It  was  held  that  the 
question  whether  the  treatment  plaintiff  received  at  defendant's  barn 
was  sufficient  to  justify  her  belief  that  she  was  avoiding  an  actually 
impending  danger  by  the  leaving  the  car  was  a  question  for  the  jury, 
and  not  for  the  court. 

12.  PERIL  MAY  BE  CREATED  BY  THIRD  PARTY. 

It  has  been  held  that  the  general  rule  may  apply  even  though  the 
sudden  peril  causing  mistake  of  judgment,  and  consequent  erroneous 
effort  to  escape,  was  not  the  negligent  act  of  defendant  proximately 
causing  the  injury.  Chattanooga,  etc.,  Co.  v.  Cooper,  109  Tenn.  308, 
70  S.  W.  72. 

In  Trowbridge  v.  Danville,  etc.,  Co.,  1  Va.  Dec.  823,  19  S-  E.  780, 
however,  it  is  held  that  the  sudden  and  imminent  danger  which  will 
justify  what  would  otherwise  be  contributory  negligence  must  have 
been  caused  by  the  conduct  of  defendant,  and  not  of  a  third  person. 
But  in  this  case  it  is,  in  fact,  merely  held  that  there  can  be  no 
recovery  against  defendant  unless  he  was  guilty  of  some  negligence. 

18.    DEGREE  OF  CARE  REQUIRED  OF  INJURED  PERSON. 

One  suddenly  placed  in  apparent  peril  by  the  negligence  of  another 
must,  in  order  to  be  free  from  contributory  negligence,  exer^rise 
the  prudence  and  care  that  a  reasonably  careful  and  self-possessed 
person  would  use  under  the  circumstances.  Haff  v,  Minneapolis  St. 
Ry.  Co.  (C.  C),  14  Fed.  Rep.  558;  Chicago,  etc.,  R.  Co.  v.  Storment, 
190  111.  42,  60  N.  S.  104;  Chicago,  etc.,  R.  Co.  v.  Randolph,  53  111.  510, 
5  Am.  Rep.  601;  Chretien  v.  New  Orleans  Rys.  Co.  (La.),  15  R.  R.  R. 
262,  38  Am.  &  Eng.  R.  Cas.,  N.  8.,  262,  37  So.  716,  113  La.  Rep.  761, 
104  Am.  St.  Rep.  519;  Ingalls  v.  Bills,  9  Met.  (Mass.)  1,  43  Am.  Dec. 
346;  Wilson  v.  Northern  Pac.   R.   Co.,  26   Minn.  278,  3  N.  W.  333; 
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Bischoff  V,  People's  Ry.  Co.,  121  Mo.  216,  25  S-  W.  908;  Ephland  v. 
Missouri  Pac.  Ry.  Co.,  57  Mo.  App.  147;  McPeak  v,  Missouri  Pac. 
Ry.  Co.,  128  Mo.  617,  30  S.  W.  170;  Lincoln  Rapid  Transit  Co.  v. 
Nichols,  37  Neb.  332,  55  N.  W.  872. 

The  law  only  requires  that  one  placed  in  sudden  peril  shall  exercise 
such  self-possession,  coolness  and  skill  as  an  ordinarily  prudent  and 
careful  person  would  exercise  in  a  like  situation  and  under  like 
circumstances.  South  Chicago  City  R.  Co.  v,  Kinnare,  216  111.  451, 
75  N.  E.  )179. 

In  Chicago,  etc.,  R.  Co.  r.  Storment,  190  111.  42,  60  N.  E.  104,  it 
is  held  that  where  a  person,  while  in  the  exercise  of  due  care  for 
his  own  safety,  is  placed  in  a  perilous  position  by  the  wrongful  act 
of  another,  if  his  conduct  in  trying  to  save  himself  from  injury  is 
that  of  a  reasonably  prudent  person  acting  in  view  of  such  peril  he 
may  recover  for  injuries  sustained. 

A  person  whose  safety  is  endangered  by  the  negligence  of  another, 
if  injured  in  a  reasonable  and  prudent  attempt,  under  the  conditions 
and  circumstances,  to  escape  the  threatened  danger  may  recover  for 
the  injury.    So  held  in  Elliott  v.  Wilson,  58  Neb.  584,  79  N.  W.  152. 

The  question  in  such  case  is  not  what  a  careful  person  would  do 
under  ordinary  circumstances,  but  what  he  would  be  likely  to  do, 
or  might  reasonably  be  expected  to  do  in  the  presence  of  such 
existing  peril.  So  held  in  Pennsylvania  R.  Co.  v.  Snyder,  55  Ohio 
St.  342,  45  N.  E.  559,  60  Am.  St.  Rep.  700. 

14.     RIGHT  TO  ACT  ACCORDING  TO  APPARENT  CIRCUM- 
STANCES. 

But  in  testing  the  injured  person's  conduct  the  circumstances  must 
be  considered  as  they  would  have  appeared  to  a  reasonably  prudent 
and  self-possessed  person,  and  not,  necessarily,  as  they  in  fact  existed. 
Twomley  v.  Central  Park,  etc.,  R.  Co.,  69  N.  Y.  158,  25  Am.  Rep.  162; 
Pennsylvania  R.  Co.  v.  Snyder,  55  Ohio  S*.  342,  45  N.  E.  559,  60 
Am.  St.  Rep.  700;  Haney  v,  Pittsburgh,  etc.,  Ry.  Co.,  38  W.  Va.  570, 
18  S.  E.  748;  Delamatyr  v.  Milwaukee,  etc.,  R.  Co.,  24  Wis.  578. 

Apparently  Greater  Danger  Muat  Not  Be  Incurred. — But  a  pas- 
senger must  not  encounter,  by  leaping  from  a  moving  tcain,  an 
apparently  greater  danger  than  he  is  seeking  to  avoid.  So  held  in 
La  Prelle  v.  Fordyce,  4  Tex.  Civ.  App.  391,  23  S.  W.  453. 

16.    NOT  REQUIRED  TO  USE  THE  JUDGMENT  AND  CARE 
EXACTED  UNDER  ORDINARY  CIRCUMSTANCES. 

One  placed  suddenly,  by  the  negligence  of  another,  in  apparently 
serious  and  imminent  danger  is  not  required  by  law  to  retain  his 
presence  of  mind  and  exercise  the  judgment  and  care  exacted  of  an 
ordinarily  prudent  and  capable  man  in  a  position  of  apparent  safety. 

United  States.— Davis  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A),  30  R. 
R.  R.  183,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  183,  159  Fed.  Rep.  10. 
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Alabama. — Richmond,  etc.,  R.  Co.  v.  Farmer,  97  Ala.  141,  12  So.  86. 

California. — Karr  v.  Parks,  40  Cal.  188;  Lawrence  v.  Green,  70  Cal. 
417,  1  Pac.  750;  McRae  v.  Erickson,  1  Cal.  App.  326,  82  Pac.  209. 

Colorado. — Colorado  Midland  Ry.  Co.  v,  Brady  (Colo.),  32  R.  R. 
R.  113,  55  Am.  &  Eng.  R.  Cas.,  N.^  S.,  113. 

Illinois. — Chicago,  etc.,  R.  Cc.  v,  Corson,  198  111.  98,  64  N.  S.  739; 
Chicago  Union  Traction  Co.  v.  Newmiller  (111.),  18  R.  R.  R.  273, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  273,  74  N.  E.  410;  Cleveland,  etc., 
Ry.  Co.  V.  Baker,  106  111.  App.  500;  Dunham,  etc.,  Co.  v.  Dandelin, 
41  111.  App.  175;  Dunham  Towing,  etc.,  Co.  v,  Dandelin,  143  111.  409, 
32  N.  E.  258;  Galesburg,  etc.,  Co.  z;.  Barlow,  108  111.  App.  509;  Galena, 
etc.,  R.  Co.  V.  Yarwood,  17  111.  509,  65  Am.  Dec.  682;  Joliet  St. 
Ry.  Co.  V,  Duggan,  45  111.  App.  450;  North  Chicago  Street  R.  Co. 
V,  Louis,  35  III.  App.  478;  South  Chicago  City  Ry.  Co.  v.  Kinnare, 
18  R.  R.  R.  229,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  299,  75  N.  E.  179, 
216  111.  451. 

Indiana. — Indianapolis,  etc.,  Ry.  Co.  v.  Carr,  35  Ind.  510,  4  Am. 
Ry.  Rep.  405;  Indianapolis,  etc.,  R.  Co.  v.  Stout,  53  Ind.  143. 

lowa^ — Kern  v,  Des  Moines  City  Ry.  Co.  (Iowa),  32  R.  R.  R.  29, 
55  Am.  &  Eng.  R.  Cas.,  N.  S.,  29;  Moore  v.  Central  R.  Co.,  47  Iowa  688. 

Kansas. — Kansas  City,  etc.,  R.  Co.  v.  Langley  (Kan.),  15  R.  R. 
R.  433,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  433,  78  Pac.  858. 

Kentucky.— Chesapeake,  etc.,  Co.  v.  Ogles   (Ky.),  7  R.  R.  R.  740, 

30  Am.  &  Eng.  R.  Cas.,  N.  S.,  740,  73  S.  W.  751;  Covington,  etc., 
Ry.  Co.  V,  Ware,  84  Ky.  267,  l  S.  W.  493;  Maysville,  etc.,  R.  Co.  v. 
McCabe  (Ky.),  26  R.  R.  R.  107,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  107,  100 
S.  W.  219. 

Michigan.— Harris  v,  Clinton  Tp.,  64  Mich.  447,  8  Am.  St.  Rep.  842, 

31  N.  W.  425. 

Missouri. — Adams  v.  Hannibal,  etc.,  R.  Co.,  74  Mo.  553,  7  Am. 
&  Eng.  R.  Cas.  414;  Bischoff  v.  People's  Ry.  Co.,  121  Mo.  216,  25 
S.  W.  908;  Dutzi  v.  Geisel,  23  Mo.  App.  676;  Kleiber  e/.  People's 
Ry.  Co.,  107  Mo.  240,  17  S.  W.  946. 

New  York. — Boyce  v.  Town  of  Shawangunk,  40  N.  Y.  App.  Div. 
593,  58  N.  Y.  S.  26;  Heffernan  v.  Barber's  Son,  36  N.  Y.  App.  Div.  163, 
55  N.  Y.  S.  418;  Schafer  v.  City  of  New  York,  154  N.  Y.  466; 
Voak  V,  Northern  Cent.  Ry.  Co.,  75  N.  Y.  320. 

Ohio.— Pennsylvania  R.  Co.  v,  Snyder,  55  Ohio  St.  342,  45  N.  E.  559, 
60  Am.  St.  Rep.  700. 

Oregon,— Nosfer  v,  Coos  Bay,  etc.,  Co.  (Ore.),  22  Am.  &  Eng. 
R.  Cas.,  N.  S.,  719,  94  Pac.  644. 

Pennsylvania. — Cannon  v.  Pittsburg,  etc.,  Traction  Co.,  194  Pa.  St. 
159,  44  Atl.  1089. 

Tennessee. — Chattanooga,  etc.,  Co.  v.  Cooper,  109  Tenn.  308, 
70  S.  W.  72. 

Texas.— Gulf,  etc.,  Ry.  Co.  v,  Bryant  (Tex.  Civ.  App.),  l  R.  R.  R. 
952,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  752,  66  S.  W.  804;  International, 
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etc.,  Ry.  Co.  v,  Neff,  87  Tex.  303,  28  S.  W.  283;  Missouri,  etc.,  Ry. 
Co.  V.  Rogers,  91  Tex.  52,  40  S.  W.  956;  Saunders  v,  Missouri,  etc., 
Ry.  Co.,  35  Tex.  Civ.  App.  383,  80  S.  W.  387. 

Virginia*— Chesapeake  &  O.  Ry.  Co.  v.  Hall's  Adm'r  (Va.).  32  R- 
R.  R.  638,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  638,  63  S.  E.  1007;  Richmond, 
etc.,  Co.  V.  Hudgins,  100  Va.  409,  41  S.  E.  736. 

Delay  to  Estimate  Danger. — In  a  case  of  sudden  and  impending 
danger  caused  by  the  negligence  of  another,  the  law  does  not  require 
a  delay  in  an  effort  to  escape  until  the  exact  nature  and  measure 
of  the  dapger  is  ascertained.  So  held  in  Benner,  etc.,  Co.  v.  Busson, 
58  111.  App.  17. 

Walking  on  Track — ^Run  over  by  Train  on  Other  Track— Speed— 
Absence  of  Signals. — In  Maysville,  etc.,  R.  Co.  v.  McCabe  (Ky.), 
26  R.  R.  R.  107,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  107,  100  S.  W.  219, 
an  action  for  the  deat]i  of  one  run  over  by  a  train  in  a  street, 
plaintiff's  evidence  tended  to  show  that  the  train  was  being  run 
at  a  rate  of  from  25  to  40  miles  an  hour;  that  defendant  maintained 
a  double  track  at  the  place  in  question,  and  that  the  train  approached 
behind  him  on  the  track  on  which  he  was  not  walking.  It  was  held 
proper  to  instruct  that  if  decedent  was  placed  suddenly  and  un- 
expectedly in  a  dangerous  position,  or  what  appeared  to  him  to  be 
such,  by  a  failure  of  defendant  to  give  reasonable  warning  of  the 
approach  of  the  train  at  unlawful  speed,  he  was  not  guilty  of  con- 
tributory negligence  if  he  did  not  adopt  the  best  means  of  escape, 
but  made  an  error  of  judgment  as  to  the  best  course  to  pursue;  but 
that  all  that  was  required  of  him,  under  such  circumstances,  was 
to  act  as  a  person  of  ordinary  judgment  and  prudence  would  have 
done. 

Struck  by  Street  Car. — A  street  railway  company  cannot,  by  its 
own  failure  to  comply  with  its  rules  and  customs  made  for  the 
benefit  of  the  public,  place  one  who  is  rightfully  on  a  street  in 
a  hazardous  position,  and  then  claim  that  in  extricating  himself  he 
did  not  act  with  the  prudence  which  one  would  use  under  ordinary 
circumstances.  Kern  v,  Des  Moines  City  Ry.  Co.  (Iowa),  32  R.  R- 
R.  29,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  29. 

Horse  Frightened  by  Train  at  Overhead^  Crossing — High  Bluff- 
Injured  by  Leap  from  Buggy. — In  Chesapeake,  etc.,  Co.  v.  Ogles 
(Ky.),  7  R.  R.  R.  740,  30  Am.  &  Eng.  R.  Cas,,  N.  S.,  740.  73  S.  W.  751, 
it  appeared  that  a  horse  drawing  a  buggy  in  which  plaintiff  was 
riding  became  frightened  at  a  train  on  an  overhead *crossihg.  There 
was  a  high  bluff  a  little  further  along  the  road,  and,  fearing  that 
the  horse  might  jump  over  it,  plaintiflF  leaped  from  the  buggy  and 
injured  himself.  It  was  held  that  jumping  from  the  buggy  was 
not  contributory  negligence,  since  one  suddenly  placed  in  imminent 
danger  by  failure  of  duty  on  the  part  of  another  is  not  gfuilty  o^ 
contributory  negligence  because  he  does  not  adopt  the  best  means 
of  escape. 
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Attempt  to  Climb  between  Cars  of  Train  to  Avoid  Train  Approach- 
ing on  Other  Track^Sudden  Starting  of  Train. — In  Wall  v.  New 
York,  etc.,  R-  Co.,  56  N.  Y.  App.  Div.  599,  67  N.  Y.  S.  519,  it 
appeared  that  four  railroad  tracks  intersected  a  public  street  at 
right  angles  at  the  pojnt  in  question,  that  a  pedestrian,  approaching 
the  crossing,  found  a  freight  train,  extending  several  hundred  feet 
upon  either  side  of  the  street,  standing  upon  the  third  track  from 
his  side,  and,  after  he  had  waited  ten  or  twelve  minutes  for  it  to 
move  oft  the  street,  another  freight  train  pulled  onto  the  first  track 
and  stopped,  extending  to  a  considerable  distance  upon  either  side 
of  the  street,  leaving  the  pedestrian  between  the  two  stationary  freight 
trains.  While  he  was  in  this  position,  he  said  to  the  brakeman  of 
the  train  on  the  third  track,  "How  long  are  you  going  to  block  up 
this  crossing,  so  we  can  get  across."  To  which  the  brakeman  replied^ 
"I  don't  know,  jump  on;  jump  across  if  you  are  in  a  hurry."  A 
moment  or  so  after  that  an  engine  on  the  second  track  backed  at 
a  rather  fast  gait  towards  the  place  where  the  pedestrian  stood» 
who  in  order  to  avoid  being  run  over  by  the  approaching  engine, 
attempted  ta  cross  between  the  cars  of  the  freight  tr^jn  standing  on 
the  third  track,  and  while  he  was  so  engaged,  the  train  suddenly 
started,  throwing  him  to  the  ground  and  injuring  him.  It  was  held 
that  he,  having  been  placed  in  a  dangerous  situation  by  the  negligence 
of  defendant,  was  not  chargeable  with  negligence,  as  matter  of  law» 
because  he  chose  the  means  of  escape  which  he  did. 

Rwiaway — Failure  of  Driver  to  Alight  from  Wagon, — In  Saunders 
V,  Missouri,  etc.,  Ry.  Co.,  35  Tex.  Civ.  App.  383,  80  S.  W.  387,  it 
is  held  that  a  charge  that  one  injured  by  his  team  running  away» 
alarmed  through  negligence  of  a  railway,  could  not  recover  "if  after 
the  team  became  frightened,  the  plaintiff  could  have  dismounted  from 
the  wagon  with  safety,  and,  if,  under  the  circumstances,  a  man  of 
ordinary  prudence  would  have  dismounted,"  was  erroneous  because 
ignoring  the  effect  of  imminent  peril  in  preventing  prudent  conduct. 

Passenger  Retaining  Hold  of  .Hand-Rail  after  Being  Thrown  to 
Ground — It  is  not  negligence  in  a  young  girl,  after  being  thrown  to 
the  ground  through  negligence  in  starting  a  street  car,  to  keep  hold 
of  its  hand-rail,  when  the  car  is  proceeding  rapidly,  even  though 
it  causes  her  to  be  dragged  half  a  block.  So  held  in  Schoenfeld  v. 
Metropolitan  St.  R.  Co.  (N.  Y.  Sup.  Ct.),  40  N.  Y.  Misc  Rep.  201. 

Collision  Threatened — Passenger  Alighting  in  Dangerous  Place. — 
The  fact  that  a  passenger,  in  attempting  to  escape  from  the  peril 
of  a  threatened  collision  of  trains,  alights  upon  an  unsafe  and 
dangerous  spot,  will  not,  of  itself,  necessarily  defeat  a  right  of 
recovery,  although  a  safe  and  secure  spot  was  at  hand  and  equally 
ready  of  access.  So  held  in  Green  v.  Pacific  Lumber  Co.,  130  Cal.  435» 
62  Pac.  747. 

Explosion  of  Controller  Box — Passenger  Injured  in  Attempt  to 
Alight. — In  Chicago  Union  Traction  Co.  v,   Newmiller   (111.),  18  R. 
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R.  R.  273,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  273,  74  N.  E.  410,  it  is 
held  that  where  plaintiff  and  other  passengers  on  street  car  were 
thrown  into  a  panic  by  an  explosion  in  the  controller  box,  and  plaintiff 
was  injured  in  attempting  to  escape  from  the  car,  an  instruction 
that  if  a  person,  without  fault  on  her  part,  is  confronted  with  apparent 
sudden  danger,  the  obligation  resting  on  her  to  exercise  ordinary 
care  for  her  safety  does  not  require  her  to  act  with  the  same 
deliberation  and  foresight  which  may  be  required  under  ordinary  cir- 
cumstances, was  properly  given. 

Overturning  of  Stage — Imprudence  of  Passenger. — A  common  car- 
rier is  liable  for  the  injury  to  his  passenger  caused  by  the  negligent 
overturning  of  a  stage,  although  the  passenger  contributed  to  the 
injury  by  his  own  rashness  or  imprudence  at  the  time  of  the  accident, 
if  he  did  only  what  a  person  of  ordinary  prudence  would  probably 
have  done  under  the  same  circumstances.  So  held  in  Lawrence  v. 
Green,  70  Cal.  417,  1  Pac.  750. 

Boy  Ordered  to  Unfasten  Coal  Cars  from  Elndless  Chain — Sudden 
Danger. — Where  an  inexperienced  boy  of  thirteen  is  directed  by 
his  Employer  to  undertake  the  dangerous  work  of  unfastening  coal 
cars  from  an  endless  chain,  if  the  boy  without  fault  on  his  part 
is  suddenly  placed  in  a  position  of  peril  he  cannot  be  held  to  the 
duty  of  quickly  deciding  upon  the  wisest  course  to  pursue  in  trying 
to  escape  the  threatened  danger.  So  held  in  Neilson  v.  Hillside 
Coal,  etc.,  Co.,  168  Pa.  St.  256,  47 /Am.  St.  Rep.  886,  31  Atl.  1091. 

Employee  Leaning  over  Belt — Mill  Suddenly  Started — Giving  Wrong 
Order  in  Attempt  to  Save  Himself. — In  Mathews  v.  Daly- West  Mining 
Co.,  27  Utah  193,  76  Pac.  722,  it  appeared  that  an  employee  of  de- 
fendant, while  leaxyng  over  a  belt  in  a  mill  was  suddenly  placed  in 
great  peril  by  an  order  to  start  the  mill  without  giving  the. customary 
warning,  and  he,  thereupon,  gave  a  wrong  order  to  "back  up,"  thu3 
increasing  the  danger.  It  was  held  that  this  was  not  contributory 
negligence,  under  the  circumstances. 

A.  R.  Y. 
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Chesapeake  &  O.  Ry.  Co.  v,  Hawkins,  Sheriff. 

(Circuit  Court  of  Appeals,  Fourth  Circuit,  November  4,  1909.) 

[174  Fed.  Rep.  597.] 

Railroads — ^Trespassers — Duty  of  Railroad  Company.* — A  railroad 
company  owes  no  duty  to  a  ^fespasser  on  a  track  except  not  to  injure 
him  maliciously  or  with  gross  or  reckless  carelessness. 

Railroads — ^Trespassers — Children  on  Track — Negligence — Care  Re- 
quired.t — Where  a  brakeman  alighted  from  a  car  and  removed  a  child 
four  years  and  three  month  old  from  between  the  rails  of  a  spur  track, 
and  the  engineer  and  conductor  testified  that  when  they  passed  a  lum- 
ber pile  adjoining  the  track  they  saw  the  child  and  another  boy  stand- 
ing thereon,  but  when  the  engine  returned  about  two  minutes  after- 
wards nothing  was  seen  of  the  children,  nor  until  a  half  hour  later, 
when  the  child's  body  was  found  lying  across  the  rail  next  to  the  lum- 
ber, badly  mutilated,  and  the  front  wheels  of  the  engine  covered  with 
blood,  it  was  the  duty  of  the  brakeman  after  first  finding  the  child  sa 
situated  with  no  one  in  charge  of  him,  either  to  see  that  he  was  placed 
in  the  care  of  a  competent  guardian,  or  to  take  such  care  in  the  move- 
ment of  the  engine  and  car  as  would  be  required  from  the  knowledge 
of  the  child's  situation.  ^ 

Railroads — Trespassers — Children — Negligence.t — ^Where  a  child  of 
tender  yeai^s  was  removed  from  a  spur  track  by  a  brakeman  early  in 
the  evening  on  the  day  of  his  death  in  January,  and  the  conductor  and 
engineer  of  the  train  as  it  passed  the  point  saw  the  child  and  his  com- 
panion unattended  on  a  lumber  pile  close  to  the  track,  and  after  the 
car  had  been  pushed  only  iio  feet  further  up  the  track  the  engine  re- 
turned and  ran  over  the  child  at  the  same  place^  it  appearing  that  the 
headlight  was  so  placed  as  to  throw  its  light  some  distance  ahead  of 
the  engine  leaving  a  dark  space  in  front  of  and  between  the  engine 
and  the  illuminated  ground,  the  operatives  of  the  train,  having  seen 
the  child  in  a  place  of  danger  were  bound  to  exercise  reasonable  care 
not  to  run  the  engine  past  the  place  without  knowing  that  the  child 
was  safe. 

Death— Children— Damages.— Code  W.  Va.  1899,  c.  103,  §  5  (Code 
1906,  §  3488),  authorizes  an  action  for  wrongful  death,  and  section  6 
(section  3489),  provides  that  in  every  such  action  the  jury  may  g^ivc 
such  damages  as  they  may  deem  fair  and  just,  not  exceeding  $10,000, 
etc.  Held,  that  the  fact  that  a  child  of  tender  years  was  without  earn- 
ing capacity  did  not  limit  his  administrator's  recovery  for  wrongful 
death  to  nominal  damages;  the  jury  being  entitled  to  award  such  sum 


♦See  third  foot-note  of  Rutherford  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  32 
R.  R.  R.  647,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  647. 

tSee  foot-note  of  International  &  G.  N.  R.  Co.  v.  Vallejo  (Tex.),  32 
R.  R.  R.  102,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  102. 
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as  in  their  opinion,  under  all  the  facts  and  circumstances  of  the  case^ 
was  a  proper  allowance  within  the  statutory  maximum. 

Goff,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  West  Virginia,  at  Huntington. 

Action  by  E.  B.  Hawkins,  Sheriff,  as  administrator  of  Harlow 
Winterstein,  deceased,  against  the  Chesapeake  &  Ohio  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Herbert  Fitzpatrick  (Simtns,  Bnslow,  Fitzpatrick  &  Baker,  on 
the  brief),  for  plaintiff  in  error. 

R,  T.  Hubard,  Jr,  (Hubard  &  Lee  and  Osenton  &  McFeak,  on 
the  brief),  for  defendant  in  error. 

Before  Goff  and  Pritchard,  Circuit  Judges,  and  Morris,  Dis- 
trict Judge. 

Morris,  District  Judge.  This  writ  of  error  brings  for  our  ex- 
amination the  rulings  in  a  judgment  rendered  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  West  Virginia 
awarding  $3,000  damages  against  a  railroad  company  for  the 
death  by  negligence  of  a  boy  playing  on  a  railroad  track.  The  ac- 
tion was  originally  brought  in  the  state  court,  the  circuit  court  for 
^  Fayette  county,  W.  Va.,  and  was  removed  to  the  federal  court  at 
the  instance  of  the  defendant  on  the  ground  of  diverse  citizenship. 

At  the  point  where  the  accident  happened,  there  was  a  spur 
track  running  from  the  main  line  for  the  distance  of  a  few  hun- 
dred feet.    By  the  side  of  this  track  about  three  or  four  feet  from 
the  righthand  rail  looking  toward  the  main  track  there  was  a  pile 
of  lumber  about  five  feet  high.    On  the  same  side  as  the  lumber 
pile,  and  directly  opposite,  at  a  distance  of  50  feet  from  the  track, 
was  the  dwelling  house  where  the  deceased  lived  with  his  grand- 
father.   The  county  road  ran  between  the  dwelling  and  the  lumber 
pile.    There  was  no  fence  or  other  obstruction.     The  spur  track 
was  at  this  point  straight  and  practically  level.     The  time  of  the 
accident  was  about  half  past  6  on  an  evening  in  January  by  Cen- 
tral time  (or  "slow"  time  in  that  locality).    A  box  car  was  de- 
tached from  a  train  on  the  main  line  by  a  flying  switch  and  was 
"kicked"  upon  the  spur  track  to  a  point  just  below  the  lumber  pile. 
An  engine  was  then  backed  up  the  spur  track  and  attached  to  the 
car,  and  the  car  was  pushed  110  feet  further  up  the  spur  track 
and  left  there ;  the  engine  alone  coming  back  past  the  lumber  pile 
to  a  point  near  the  main  line.    A  brakeman  was  on  the  front  end 
of  the  box  car  when  it  was  first  "kicked"  up  the  spur  track  and 
when  it  stopped  just  below  the  lumber  pile.     The  deceased  was 
about  four  years  and  three  months  old  and  was  observed  by  the 
brakeman  playing  with  another  boy,  a  little  larger,  at  the  lumber 
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pile  picking  up  some  pieces  of  coal  and  playing  with  them ;  the  de- 
ceased being  on  the  track  in  front  of  the  car.  The  brakeman  "got 
off  and  made  him  get  from  between  the  two  rails."  The  brake- 
man  then  went  back  to  the  car,  and  about  12  minutes  elapsed  be- 
fore the  engine  came  up.  As  the  car  and  engine  were  passing  the 
lumber  pile,  the  brakeman  testified  that  he  saw  the  children  stand- 
ing on  the  further  side  of  the  lumber  pile.  The  engineer  and  con- 
ductor testify  that  they  saw  them  as  they  passed  standing  on  the 
lumber  pile.  The  engineer  spoke  to  the  boys  as  he  passed  them  on 
the  lumber  pile.  The  placing  of  the  car  occupied  about  two  min- 
utes from  the  time  the  engine  with  the  car  passed  the  lumber  pile 
until  it  returned.  Nothing  was  seen,  of  the  children  as  the  engine 
came  down.  About  half  an  hour  later  the  body  of  the  deceased 
was  found  lying  across  the  rail  next  to  the  lumber  pile  badly  mu- 
tilated ;  the  front  wheels  of  the  engine  on  the  right-hand  side  be- 
ing also  found  covered  with  blood. 

The  exceptions  and  the  errors  assigned  aU  relate  to  the  refusal 
of  the  court  to  direct  a  verdict  in  favor  of  the  defendant,  to  its 
refusal  to  grant  the  defendant's  instructions,  and  to  certain  por- 
tions of  the  charge  given  by  the  court. 

The  instructions  asked  for,  with  the  exception  of  the  measure 
of  damages,  all  involve  substantially  the  same  question  and  can  be 
considered  together.  The  defendant's  contention  is  that,  the 
child  being  i^jpon  the  track  as  a  trespasser,  no  liability  could  arise 
except  for  wanton  or  gross  negligence.  The  principle  thus  stated 
,  is  welf  recognized  by  the  decisions. 

In  Morrissey  v.  Eastern  Railroad  Co.,  126  Mass.  377,  380,  30 
Am.  Rep.  686,  the  Supreme  Judicial  Court  of  Massachusetts  said 
in  reference  to  an  injury  to  a  four  year  old  boy  playing  on  the 
track: 

"The  plaintiff  at  the  time  of  the  accident  was  a  mere  intruder 
and  trespasser  upon  the  railroad  track.  No  inducement  or  implied 
invitation  to  him  to  enter  upon  it  had  been  held  out.  He  was 
neither  a  passenger  nor  on  his  way  to  become  one,  but  was  there 
merely  for  his  own  amusement,  and  was  using  the  track  as  a  play- 
ground. The  defendant  corporation  owed  him  no  duty,  except 
the  negative  one  not  maliciously  or  with  gross  and  reckless  care- 
lessness to  run  over  him." 

See,  also,  the  cases  of :  Wright  v.  Boston  &  Albany  R.  R.,  142 
Mass.  296,  7  N.  E.  866;  Cleveland,  etc.,  R.  R  .  v.  Adair,  12  Ind. 
App.  569,  39  N.  E.  672,  40  N.  E.  822 ;  McDermott  v.  Kentucky 
Central  R.  R.  Co.,  93  Ky.  408,  20  S.  W.  380;  Mitchell  v.  Phila.  W. 
&  B.  R.  R.,  132  Pa.  226,  19  Atl  28. 

^  But  we  concur  in  the  opinion  of  the  Circuit  Court  that  this  prin- 
ciple is  not  decisive  of  this  case.  There  is  another  important 
element  involved,  and  that  is  the  duty  of  the  employees  of  the  rail- 
road company  after  they  had  found  the  child  in  a  dangerous  posi- 
tion.   When  the  car  was  first  run  up  the  spur  track  and  stopped 
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below  the  lumber  pile,  the  deceased  was  seen  by  the  brakeman  in 
a  position  of  danger.  The  brakeman  testifies  in  one  place  that  the 
child  was  between  the  rails,  and  in  another  place  that  he  was  be- 
tween the  rail  and  the  lumber  pile  in  the  three-foot  space.  In 
•either  situation  he  would  have  been  struck  when  the  car  pro- 
ceeded. What,  then,  was  the  duty  of  the  brakeman  after  finding 
the  child  so  situated  and  without  any  one  in  charge  of  him?  We 
think  his  duty  was  to  do  either  one  of  two  things :  Either  to  see 
that  the  child  was  placed  in  the  care  of  some  one  competent  to 
take  charge  of  him,  or  else  to  take  such  care  in  the  movement  of 
the  engine  and  car  as  would  be  required  from  the  knowledge  of 
the  child's  situation.  The  child  was  not  returned  to  any  guardian, 
and  the  question  of  the  exercise  of  due  care  under  the  state  of 
facts  disclosed  and  the  state  of  knowledge  by  the  defendant's  serv- 
ants was  for  the  jury.  The  portion  of  the  court's  charge  relating 
to  this  question  was  as  follows : 

**Xow  the  .plaintiff  claims  that  under  those  circumstances  he  has 
shown  a  case  that  indicates,  that  proves,  that  the  railway  company 
by  its  employees  was  negligent,  after  first  ha\dng  discovered  this 
child,  in  not  using  due  and  proper  care  in  passing  out  there,  to  see 
that  the  child  was  not  injured.  That  is  a  question  that  is  for  you 
to  answer.  Undoubtedly  the  railway  company  through  its  agents 
had  knowledge  of  the  first  danger  of  this  child,  and  it  was  its  duty 
to  notify  the  child  of  its  danger  (which  it  is  legally  presumed  the 
child  itself  could  not  appreciate),  and  see  that  the  child  went  to  a 
place  of  safety  at  that  time,  and  this,  from  the  testimony,  was 
done. 

"Now  in  dealing  with  this  case,  gentlemen,  you  must  always 
keep  in  mind  the  fact  that  this  child  cannot  be  presumed  to  be 
sensible  of  its  danger.  The  question  therefore  before  you  is  this: 
Were  the  circumstances  such  as  to  impose  on  that  railway  com- 
pany the  further  duty  of  seeing  that  the  child  had  not  again  gone 
into  danger  on  its  track,  when  they  took  their  engine  out?  The 
measure  of  that  duty  would  be :  What  would  a  prudent  man  un- 
der the  same  circumstances  do  ?  Would  he  run  his  engine  out — 
they  went  slowly  it  is  true — ^but  would  he  run  it  without  such 
investigation  as  would  enable  him  to  discover  whether  or  not  this 
child  was  on  the  track  ?  When  you  have  settled  that  question,  you 
have  settled  the  question  in  this  case  that  will  determine  wheUier 
or  not  a  verdict  should  be  returned. 

"If  you  find  that  a  prudent  man  should  and  would  have  seen 
that  this  child  was  in  a  place  of  safety  before  taking  that  train  out, 
or  would  have  approached  this  point  with  that  in  mind,  then  that 
will  be  the  measure  of  the  duty  of  the  railway  company,  and  if 
you  find  that  the  railway  company,  through  their  employees,  did 
not  perform  this  duty,  you  may  say  they  were  negligent  and  so 
find;  if,  on  the  other  hand,  you  find  that  they  approached  with  the 
care  that  a  prudent  man  under  the  circumstances  would  have  done, 

• 
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then  it  would  be  your  duty  to  return  a  verdict  in  favor  of  the 
company." 

We  find  no  error  in  this  instruction.  The  principle  involved  is 
succinctly  expressed  by  the  Supreme  Court  of  Minnesota,  in  Hep- 
fel  V,  St.  Paul,  M.  &  M.  Ry.  Co.,  49  Minn.  263,  265,  51  N.  W. 
1049,  1050,  as  follows: 

"A  railway  company  is  not  bound  to  keep  a  lookout  for  tres- 
passers on  its  track  or  cars,  nor  to  presume  that  they  will  expose 
themselves  to  danger  thereon ;  but  having  notice  of  their  presence 
and  that  they  are  liable  to  such  danger,  the  company  is  bound  to 
use  reasonable  care  to  avert  it." 

The  case  of  Gunn  v.  Ohio  River  Railroad  Co.,  42  W.  Va.  676, 
6S1,  26  S.  E.  546,  36  L.  R.  A.  575,  draws  the  distinction  that, 
where  an  adult  is  seen  upon  the  track,  the  presumption  is  that  he 
will  get  off ;  but  this  is  not  so  with  little  children.  When  they  are 
seen  on  the  track,  the  duty  is  to  stop  and  save  them. 

Now  in  the  case  before  us  it  was  known  to  the  brakeman  that 
the  child  was  on  the  track,  that  when  ordered  off  the  track  he  re- 
mained on  the  lumber  pile  till  the  car  had  passed,  and  that  np  per- 
son of  sufficient  discretion  was  near.  It  was  also  known  to  two 
other  employees,  one  of  whom  was  the  engineer  in  charge  of  the 
engine  which  ran  over  the  child  a  few  minutes  later,  that  the  child 
was  playing  unattended  close  to  the  track.  The  car  was  pushed 
only  110  feet  up  the  track,  a  large  portion  of  which  distance  was 
occupied  by  the  engine  and  tender.  The  headlight  was  so  placed 
as  to  throw  its  light  some  distance  ahead  of  the  engine  leaving  a 
dark  space  between  the  front  of  the  engine  and  the  illuminated 
ground  further  down  the  track.  It  would  be  quite  possible,  in 
fact  probable,  that,  as  soon  as  the  engine  had  passed,  the  child 
would  return  to  his  former  playground  and  resume  the  picking  up 
of  pieces  of  coal  which  had  been  interrupted  by  the  passing  of  the 
car  and  engine.  We  do  not  think  there  was  any  error  in  leaving 
it  open  to  the  jury  to  find  that  a  prudent  man,  under  these  circum- 
stances, in  returning  past  the  danger  point  where  the  child  was 
seen  unattended  a  few  minutes  before,  would  have  taken  some 
means  to  ascertain  that  he  was  in  a  position  of  safety.  The  evi- 
dence tended  to  show  that  there  was  no  vigilance  at  all  adequate 
to  the  situation  exercised  in  running  the  engine  at  the  time  the 
child  was  run  over. 

The  duty  of  vigilance  cast  upon  the  railroad's  employees  by 
their  actual  knowledge  of  the  situation  of  the  child  on  or  near  the 
track  in  a  position  of  danger  eliminates  entirely  the  question  of 
how  it  got  there  in  the  first  instance.  A  new  duty  has  arisen  from 
the  situation  of  the  child  and  the  train  hands'  observation  of  that 
situation ;  and  it  is  immaterial  to  inquire  further  how  the  situation 
arose.  It  was  the  province  of  the  jury  to  detennine  the  action  of 
a  prudent  man  in  the  situation  as  it  existed  after  the  initial  tres- 
pass and  after  the  child  had  been  allowed  by  his  grandfalther  or 
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his  12  year  old  sister  to  get  into  danger.  This  renders  it  unneces- 
sary to  enter  into  a  discussion  of  the  somewhat  conflicting  deci- 
sions as  to  the  extent  of  the  imputation  of  the  negligence  of  the 
custodian  as  a  bar  to  recovery.  It  is  analogous  to  the  familiar 
doctrine  of  the  "last  clear  chance,"  which  allows  recovery  notwith- 
standing contributory  negligence  of  the  plaintiff  if,  after  and  in- 
dependently of  such  contributory  negligence,  the  defendant  by  the 
use  of  due  care  could  have  avoided  the  injury  or  fatality  sued 
upon. 

The  first  instruction  asked  by  the  plaintiff  in  error  directing  a 
verdict  in  its  favor  and  the  second,  third,  fourth,  fifth,  and  sixth 
instructions  negative  the  controlling  principle  of  the  case  and  were 
prwerly  refused. 

The  plaintiff  in  error  further  contends  that,  by  reason  of  the 
tender  age  of  the  deceased  and  his  want  of  earning  capacity,  only 
nominal  damages  could  be  recovered  by  his  administrator,  and 
this  question  is  raised  by  the  refusal  of  the  seventh  and  eighth  in- 
structions and  the  court's  charge  to  the  contrary.  The  brief  of 
the  plaintiff  in  error  contains  no  authorities  substantiating  this 
contention,  nor  do  we  find  any  ground  for  it  in  the  West  Virginia 

•  The  statute  (Code  W.  Va.  1899,  c.  103,  §§  5  and  6  [Code  1906, 
§§  3488,  3489] )  reads  as  follows : 

"Sec.  5.  Whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  and  the  act,  neglect  or  default  is 
such  as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  to  recover  damages  in  respect 
thereof ;  then,  and  in  every  such  case,  the  person,  who,  or  the  cor- 
poration which,  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to  murder  in 
the  first  or  second  degree,  or  manslaughter. 

"Sec.  6.  Every  such  action  shall  be  brought  by  and  in  the  name 
of  the  personal  representative  of  such  deceased  person ;  and  the 
amount  recovered  in  every  such  action  shall  be  distributed  to  the 
parties  and  in  the  proportion  provided  by  law  in  relation  to  the 
distribution  of  personal  estate  left  by  persons  dying  intestate.  In 
every  such  action  the  jury  may  give  such  damages  as  they  shalt 
deem  fair  and  just  not  exceeding  ten  thousand  dollars,  and  the 
amount  so  recovered  shall  not  be  subject  to  any  debts  or  liabilities 
of  the  deceased.  Provided,  that  every  such  action  shall  be  com- 
menced within  two  years  after  the  death  of  such  deceased  person."" 

The  court  of  last  resort  of  West  Virginia  has  several  times  held 
that  the  plain  meaning  of  the  statute  is  to  leave  to  the  jury  the  de- 
termination of  the  amount  of  damages  within  the  $10,000  limit, 
and  the  distinction  is  drawn  between  the  phraseology  employed 
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and  that  of  the  English  statute  and  the  statutes  of  many  other 
states  making  the  measure  the  ^'pecuniary  injury  resulting  from 
such  death."  Indeed,  the  prior  West  Virginia  statute  of  1863 
(Acts  1863,  p.  113,  c.  98)  did  contain  the  latter  phraseology,  and 
the  change  to  the  present  form  is  significant  of  the  intent  to  leave 
the  question  to  the  jury.  Kelley  v.  Railroad  Co.,  58  W.  Va.  216, 
222-224,  52  S.  E.  523,  2  L.  R.  A.  (N.  S.)  898. 

In  Turner  v.  Norfolk  &  Western  Railroad  Co.,  40  W.  Va.  675, 
688,  22  S.  E.  83,  87,  the  court  said  of  section  6  of  the  statute : 

"By  the  enactment  of  this  law  the  Legislature,  as  it  had  power 
to  do,  gave  the  jury  absolute  control  over  the  question  of  damages, 
within  the  limit  fixed.  The  courts  are  clothed  with  no  authority 
to  disturb  their  findings,  but  are  inhibited  from  so  doing  as  posi- 
tively as  though  plainly  expressed  in  the  language  of  the  statute." 

See,  also,  Thomas  v.  Electrical  Co.,  54  W.  Va.  395,  404,  46  S. 
E.  217. 

There  is  also  a  very  full  discussion  of  the  same  question  in  the 
case  of  Matthews  v.  Warner,  29  Grat.  (Va.)  570-578,  26 
Am.  Rep.  396,  construing  the  similar  statute  of  Virginia,  and 
holding,  similarly,  that  the  statute  was  expressly  designed  to  sub- 
stitute such  damages  "as  to  the  jury  may  seem  fair  and  just,"  in- 
stead of  requiring  them  to  ascertain  the  pecuniary  damages 
resulting  to  the  next  of  kin. 

The  seventh  and  eighth  instructions  were  properly  refused,  and 
the  court's  charge : 

"That  the  law  requires  no  measure  of  damages  other  than  the 
opinion  of  ordinary  jurors,  guided  by  all  the  facts  and  circum- 
stances in  the  particular  case,  recognizing  the  fact  that,  while  no 
minimum  is  fixed  in  any  case,  a  maximum  of  $10,000  is  fixed" 
— is  a  correct  interpretation  of  the  statute. 

The  judgment  is  affirmed. 

Affirmed. 

GoFF,  Circuit  Judge,  dissents. 
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(Supreme  Court  of  California,  Dec.  11,  1909.    Rehearing  Denied  Jan. 

10,   1910.) 

[106  Pac.  Rep.  83.]- 

Appeal  and  Error — Review — Damages. — A  verdict  for  damages  will 
not  be  disturbed  as  excessive  on  appeal,  unless  it  is  so  plainly  and 
outrageously  excessive  as  to  suggest,  at  the  first  blush,  passion,  preju- 
dice, or  corruption  of  the  jury. 

Deatb — Excessive  Damages. — Decedent  was  26  years  old  at  his 
death.  He  was  employed  in  a  hardware  store  at  a  salary  of  $75  a 
month,  had  the  full  confidence  of  his  employers,  and  was  considered 
well  acquainted  with  the  hardware  business  for  one  of  his  experience. 
Held,  that  in  an  action  by  his  widow  and  child  for  his  death,  a  judg- 
ment for  $12,000  will  not  be  reversed  as  excessive. 

Appeal  and  Error — ^Argument  of  Counsel — Scope — Discretion  of 
Court. — As  to  the  scope  of  counsePs  argument,  much  must  be  left  to 
the  discretion  of  the  trial  court;  the  judge  hearing  the  argument,  see- 
ing the  manner  of  its  delivery,  observing  any  outward  manifestation 
upon  the  jury,  being  able  to  determine  whether  it  is  unfair  and  preju- 
dicial much  better  than  can  the  appellate  court. 

Trial — ^Argument  of  Counsel — Appeal  to  Sjrmpatfay.* — In  determin- 
ing the  loss  to  the  widow  and  infant  child  from  the  death  of  the  hus- 
band and  father,  the  jury  determine  the  loss  of  the  society,  comfort, 
care,  and  protection  of  decedent,  as  well  as  of  his  support,  and  hence 
plaintiffs  counsel  could  address  the  jury  upon  that  question,  and  pic- 
ture to  the  imagination  the  probable  pecuniary  privations  of  the 
widow  and  child,  and  statements  that  a  railroad  company  viewed  the 
death  of  a  person  as  a  business  proposition,  and  estimated  a  life  as 
not  very  valuable;  that  the  widow  and  children  of  the  person  killed 
realized  what  the  man  was  worth;  that  they  suffered  the  loss  of  his 
society  and  support,  and  felt  what  they  had  lost;  that  they  might,  be- 
cause of  that  loss,  have  to  struggle  against  adversity  in  a  cold  world, 
and  that  the  widow  might  even  have  to  work  at  the  washtub  to  cam 
a  living  for  herself  and  child;  and  that  the  railroad  company  '*gocs  on 
just  the  same" — and  asking  the  jurors  to  imagine  their  own  wives  and 
families  deprived  of  their  only  hope  and  support,  was  not  objection- 
able. 

Appeal  and  Error— Review — ^Argument  of  Counsel— Failure  to  Pre- 
serve Objection.* — In  a  death  action,  the  complaint  alleged  that  de- 

*For  the  authorities  in  this  series  on  the  subject  of  arguments  and 
remarks  of  counsel  reflecting  on  the  credibility  of  witnesses,  etc  see 
foot-note  of  Louisville  &  N.  R,  Co.  v.  Grow  (Ky.).  29  R-  R.  R.  543, " 
Am.  &  Ens:.  R.  Cas.,  N.  S.,  543;  last  head-note  of  Chicago  &  A.  R.  Co. 
V.  Scott  (111.),  29  R.  R.  R.  99,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  99;  "*J 
head-note  of  Saxton  v.  Pittsburg  Rys.  Co.  (Pa.),  28  R.  R.  R.  603. 51 
Am.  &  Eng.  R.  Cas.,  N.  S.,  603;  second  head-note  of  Dolph  v,  l^^' 
shore  &  M.  S.  Ry.  Co.  (Mich.),  28  R.  R.  R.  299,  51  Am.  &  Eng.  R.  CaS' 
N.  S.,  299. 
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iendant's  car  in  which  decedent  was  riding  when  killed  was  carelessly, 
negligently,  and  recklessly  operated,  and  caused  to  strike  another  car, 
thereby  causing  decedent's  death,  and  the  answer  admitted  that  the 
collision  mentioned  was  caused  by  the  negligence  of  the  motorman  in 
charge  of  the  car,  and  then  stated,  "Except  as  herein  admitted,  said 
defendant  denies  that  the  said  accident  was  caused  or  occasioned  by 
any  fault  or  negligence  on  its  part,"  and  during  the  opening  statement 
defendant's  counsel  objected  to  plaintiff's  counsel  stating  how  the  ac- 
cident occurred,  on  the  ground  that  there  was  no  issue  presented  by 
the  answer  on  the  question  of  defendant's  liability.  Held,  that  the 
form  of  the  answer,  in  connectjpn  with  the  remark  of  defendant's  at- 
torney, left  the  extent  of  admission  in  doubt,  if  it  did  not  go  so  far  as 
to  concede  the  recklessness  of  defendant's  employees,  and,  if  counsel 
desired  to  claim  that  the  denial  was  broad  enough  to  include  the  aver- 
ment of  recklessness,  he  should  have  called  the  attention  of  the  court 
and  the  opposing  counsel  to  the  point;  and,  there  being  nothing  to 
show  that  plaintiff's  counsel  was  not  acting  in  good  faith,  or  that  he 
purposely  misstated  the  admission,  and  defendant's  attorney  merely 
excepting  to  the  femark,  but  not  asking  the  court  to  caution  the  jury, 
nor  referring  to  the  pleadings  in  any  way,  nor  asking  any  instruction 
as  to  the  alleged  misstatement,  and  it  not  appearing  that  the  jury  was 
not  properly  instructed  in  regard  to  it,  the  point  cannot  be  considered 
on  appeal. 

Department  1.  Appeal  from  Superior  Court,  San  Bernardino 
County ;  Frank  F.  Oster,  Judge. 

Action  by  Daisy  A.  Hale  and  others  against  the  San  Bernardino 
Valley  Traction  Company.  From  a  judgment  for  plaintiffs  and  an 
order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Gibson,  Trask,  Dunn  &  Crutcher  and  Leonard  &  Surr,  for  ap- 
pellant. 

Chas,  L.  Allison  and  Frank  B,  Daley,  for  respondents. 

Shaw,  J..  This  is  an  action  by  the  widow  and  child  of  Edward 
A.  Hale,  deceased,  to  recover  damages  for  his  death,  which  was 
caused  by  the  negligence  of  the  defendant.  The  answer  admitted 
that  the  death  of  Hale  was  caused  by  the  defendant's  negligence, 
and  denied  only  the  damages.  The  amount  of  damage^  was  the 
sole  issue  of  the  fact  to  be  determined.  The  jury  returned  a  ver- 
dict for  $12,000  as  damages,  and  judgment  was  rendered  accord- 
ingly. The  defendant  moved  for  a  new  trial,  on  the  grounds, 
first,  that  the  damages  allowed  were  excessive ;  and,  second,  that 
plaintiffs*  attorneys  were  guilty  of  misconduct  in  their  addresses 
to  the  jury.  The  motion  was  denied.  The  defendant  appeals 
from  the  order  and  from  the  judgment. 

1.  The  deceased  was  26  years  of  age  at  the  time  of  his  death. 
He  was  in  good  health,  and  of  sound  constitution,  and  his  expect- 
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ancy  of  life  at  that  age  was  38  years.  He  was  sober,  industrious, 
and  economical,  had  always  been  a  man  of  good  habits,  of  unques- 
tioned honesty  and  integrity,  devoted  to  his  wife  and  child,  affable 
and  of  kindly  disposition,  one  who  easily  made  friends  and  kept 
them.  At  the  age  of  19  he  began  work  in  the  city  of  San  Bernar- 
dino as  salesman  in  the  cigar  and  magazine  business,  where  he 
continued  2  years.  He  then  became  a  general  clerk  m  a  hardware 
store,  intending  to  learn  the  business,  and  remained  in  that  busi- 
ness until  his  death.  His  wages  at  first  were  $50  a  month.  They 
were  raised  to  $65,  and  then  to  $75  a  month,  which  amount  he 
was  receiving  at  his  death.  He  vgis  married  4  years  before  his 
death.  As  a  clerk  he  paid  strict  attention  to  his  business,  and  had 
the  full  confidence  of  his  employers  and  was  considered  very  well 
acquainted  with  the  hardware  business  for  one  of  his  experience. 
The  trial  court  considered  the  question  of  excessive  damages,  and 
concluded  that  the  sum  allowed  was  not  unreasonable.  The 
amount  of  damages  in  such  cases  is  committed,  first,  to  the  sound 
discretion  of  the  jury,  and  next  to  the  discretion  of  the  judge  of 
the  trial  court,  who,  in  ruling  upon  the  motion  for  a  new  trial, 
may  consider  the  evidence  anew,  determine  anew  the  facts,  and 
set  aside  the  verdict  if  it  is  not  just.  Upon  appeal,  the  decision  of 
the  trial  court  and  jury  on  the  subject  cannot  be  set  aside  unless 
the  verdict  is  "so  plainly  and  outrageously  excessive  as  to  suggest, 
at  the  first  blush,  passion  or  prejudice  or  corruption  on  the  part  of 
the  jury."  Aldrich  v.  Palmer,  24  Cal.  516 ;  Wheaton  v.  N.  B.  & 
RI.  R.  R.  Co.,  36  Cal.  591 ;  Lee  ta  S.  P.  Co..  101  Cal.  118,  35  Pac. 
572 ;  Howland  z^.  Oakland,  etc.,  Co.,  110  Cal.  523,  42  Pac.  983; 
Swain  v.  Fourteenth  St.  Co.,  93  Cal.  185,  28  Pac.  829.  The  finan- 
cial loss  which  the  death  of  a  man  of  the  age,  character,  capacity, 
and  disposition  of  the  deceased  might  reasonably  be  expected  to 
entail  upon  his  wife  and  infant  child  is  not  so  manifestly  insignifi- 
cant as  to  bring  one  inevitably  to  the  conclusion  that  $12,000  could 
not  have  been  given,  except  under  the  influence  of  passion  or  prej- 
udice. We  cannot  interfere  in  the  case  at  bar  on  the  ground  of 
excessive  damages. 

2.  We  do  not  think  the  arguments  of  appellant's  counsel  were 
so  grossly  unfair  or  improper  as  to  require  this  court  to  reverse 
the  ruling  of  the  trial  court  to  the  contrary.  Upon  such  questions 
much  must  be  left  to  the  discretion  of  .that  court.  The  judge  who 
tries  the  cause  below  hears  the  argument,  sees  the  manner  of  its 
delivery,  observes  any  outward  manifestation  of  its  effect  upon 
the  jury,  and  can  determine  whether  it  is  unfair  and  prejudicial 
in  the  particular  case  much  better  than  can  this  court  upon  the 
bare  printed  record.  The  arguments  complained  of,  for  the  most 
part,  consisted  of  statements  to  the  effect  that  a  railroad  company 
viewed  the  death  of  a  person  for  which  it  was  liable  in  damages 
as  a  business  proposition,  and  estimated  the  life  as  not  very 
valuable ;  that  the  widow  and  children  of  the  person  killed  rca- 
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lized  what  the  man  was  worth ;  that  they  suffered  the  loss  of  his 
society  and  support,  and  felt  what  they  had  lost ;  that  they  might 
because  of  that  loss,  have  to  struggle  against  adversity  in  a  cold 
world,  and  that  the  widow  might  ev6n  have  to  work  at  the  ,wash- 
tub  to  earn  a  living  for  herself  and  child.     And  this  was  con- 
trasted with  the  statement  that  the  railroad  company  "goes  on 
just  the  same."     The  jurors  were  asked  to  imagine  their  own 
wives  and  families  thus  deprived  of  their  only  hope  and  support. 
There  were  descriptive  adjectives  added  to  this  account  of  the 
widow's  possible  condition  that  may  have  added  to  its  effect.    It 
has  been  frequently  held  that,  in  determining  the  financial  loss  to 
the  widow  and  infant  child,  resulting  from  the  death  of  the  hus- 
band and  father,  the  jury  may  consider  the  financial  loss  accruing 
irom  the  deprivation  of  the  society,  comfort,  care,  and  protec- 
tion of  the  deceased,  as  well  as  of  his  support.    Beeson  v.  Green, 
etc.,  Co.,  57  Cal.  37;  Munro  v.  Pacific,  etc.,  Co.,  84  CaF.  525,  24 
Pac.  303,  18  Am.  St.  Rep.  248;  Pepper  v,  S.  P.,  105  Cal.  402,  38 
Pac.  974;  Harrison  v,  Sutter  Co.,  116  Cal.  169,  47  Pac.  1019; 
Dyas  V.  S.  P.  Co.,  140  Cal.  308,  73  Pac.  972 ;  Quill  v.  S.  P.  Co., 
140  Cal.  273,  73  Pac.  991.    The  plaintiffs'  counsel  had  the  right 
to  address  the  jury  upon  this  question,  and  in  doing  so  to  picture 
to  the  imagination  the  probable  pecuniary  privations  and  con- 
dition of  the  bereaved  widow  and  child  resulting  from  the  absence 
of  the  supporting  care  and  protection  of  the  deceased.     Unless 
the  right  of  argument  is  to  be  restricted  to  a  much  greater  degree 
than  has  been  heretofore  considered  necessary  or  advisable,  there 
can  be  no  just  complaint  of  the  argument  we  have  stated.     It 
seems  to  have  been  directed  to  the  question  at  issue,  and  to  have 
been  confined  to  the  elements  of  damage  allowed  by  law. 

In  another  part  of  his  argument  plaintiffs'  counsel,  speaking 
of  the  admissions  of  the  answer,  said  "They  have  confessed  to 
yovL  that  they  and  their  agents  and  employees  did  in  a  reckless, 
in  a  careless,  and  in  a  negligent,  manner  deprive  Edward  A.  Hale 
'of  his  life."     The  complaint  alleged  that  the  defendant's  car 
in  -which  deceased  was  riding  "was  carelessly,  negligently,  and 
recklessly  operated,  and  was  carelessly,  negligently  and  recklessly" 
caused  to  strike  another  car,  thereby  causing  Hale's  death.     The 
answer  admitted  that  the  collision  mentioned  was  caused  "by 
the  negligence  of  the  motorman  in  charge  of  defendant's  car," 
and  then  stated:     "Except  as  herein  admitted,  said  defendant 
denies  that  the  said  accident  was  caused  or  occasioned  by  any 
fault  or  negligence  upon  its  part."    During  the  plaintiffs'  opening 
statement  defendant's  counsel  objected  to  the  plaintiffs'  counsel 
stating  how  the  accident  occurred,  on  the  ground  "that  there  was 
^^o  issue  presented  by  the  answer  on  the  question  of  the  liability 
of  the  defendant."    If .  there  was  an  admission  that  the  collision 
in  which  the  deceased  was  killed  was  caused  by  the  reckless  con- 
duct of  the  employeea  of  the  defendant,  of  course  there  could  be 
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no  misconduct  of  the  plaintiffs'  counsel  in  stating  that  admission 
to  the  jury.  The  form  of  the  answer,  in  connection  with  the 
above  remark  of  the  attorney  for  the  defendant  at  the  opening 
of  the  trial,  certainly  left  the  extent  of  the  admission  in  doubt, 
if  it  did  not  go  so  far  as  to  concede  the  recklessness  of  the  de- 
fendant's employees.  Under  these  conditions,  if  counsel  desired 
to  claim  that  the  denial  was  broad  enough  to  include  the  aver- 
ment of  recklessness,  he  should  have  called  the  attention  of  the 
court  and  opposing  counsel  to  the  point.  There  is  nothing  to  show 
that  plaintiffs'  counsel  was  not  acting  in  good  faith,  or  that  he 
was  purposely  misstating  the  admission.  The  attorney  for  the 
defendant  merely  "excepted"  to  the  remark,  neither  asking  the 
intervention  of  the  court  to  caution  the  jury,  nor  referring  to  the 
pleadings  in  any  way.  It  does  not  appear  that  he  asked  any  in- 
struction on  the  subject  of  the  alleged  misstatement,  nor  that  the 
jury  was  not  properly  instructed  in  regard  to  it.  In  view  of  all 
the  facts,  we  do  not  think  the  points  should  be  considered  on  ap- 
peal. 

The  judgment  and  order  are  affirmed. 

We  concur :  Sloss,  J. ;  Aijgexlotti,  J. 


White  v.  Chicago  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Jan.  13,  1910.) 
[124  N.  E.  Rep.  309.] 

Assignments — Delivery  and  Acceptance. — The  delivery  and  accept- 
ance of  the  assignment  of  a  cause  of  action  is  sufficiently  shown  by 
the  commencement  of  action  thereon  by  the  assignee  with  the  knowl- 
edge of  such  action  by  the  assignor  akd  his  failure  to  object 

Evidence — Opinions — Relevancy^ — It  is  error  to  overrule  an  objec- 
tion  to  a  question  calling  for  an  opinion  of  a  witness  not  pertinent  to 
any  issue  in  the  case. 

Witnesses — Examination — Questioas  Assuming  Facts. — ^An  objec- 
tion to  a  question  which  assumes  the  existence  of  a  fact  not  shown  is 
properly  sustained. 

Damages — Personal  Injuries — Mitigation — Duty  to  Submit  to  Oper- 
ation— Instruction — Necessity.* — Medical  evidence  that,  by  an  opera- 
tion at  small  expense  and  without  serious  danger,  much  of  the  pain  in 
plaintiff's  injured  fingers  could  be  obviated,  and  there  would  be  more 
freedom  in  bending  and  less  tenderness,  should  have  been  submitted 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
person  injured  by  the  negligence  of  another  to  minimize  his  damages, 
see  second  foot-note  of  Campbell  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  33 
R.  R.  R.  230,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  230. 
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by  a  proper  instruction  for  consideration  of  the  jury  in  determining 
the  amount  of  damages. 

Trial — Argument  of  Counsel — WithdrawaL — ^The  error  of  improper 
remarks  of  counsel  as  to  the  wealth  of  defendant,  in  an  action  for 
personal  injuries,  was  cured  by  his  withdrawal  thereof  and  apology 
for  having  made  them. 

Trial — Remarks  of  CounseLf — Remarks  of  counsel  urging  the  jury 
to  return  an  excessive  verdict  so  that  the  court  would  be  required  to 
reduce  it  are  reversible  error. 

Appeal  and  Error — Review — Harmless  Error — Remarks  of  Counsel. 
— The  error  of  improper  remarks  of  counsel,  which  could  only  affect 
the  amount  of  the  verdict,  is  not  rendered  harmless  by  the  fact  that 
the  court  has  power  to  reduce  an  excessive  verdict. 

Trial — Remarks  of  CounseLf — Remarks  of  counsel  as  to  the  poverty 
of  plaintiff,  the  wealth  of  defendant,  that  it  would  cost  plaintiff  one- 
half  of  his  recovery  for  counsel  fees,«and  that  the  court  would  reduce 
the  verdict  if  for  too  large  an  amount,  which  the  court  failed  to  rebuke, 
are  reversible  error. 

Appeal  from  District  Court,  Jones  County;  F.  O.  Ellison, 
Judge. 

Action  for  damages  resulted  in  judgment  against  defendant, 
from  which  it  appeals.     Reversed. 

S.  //.  Miller,  James  C.  Davis,  George  E.  Hise,  and  A.  A,  Mc- 
Laughlin, for  appellant. 

Jamison,  Smythe  &  Gorman,  for  appellee. 

Ladd,  J.  John  Humpall  had  been  in  defendant's  employment 
21  years.  At  the  time  of  receiving  the  injury  complained  of, 
he  was  engaged  as  clinker  pitman  and  in  handling  coal  for  en- 
gines. The  clinker  pit  was  about  20  feet  long,  3j4  feet  deep,  be- 
low the  top  of  the  rails,  4  feet  wide  at  the  top,  and  3  feet  at  the 
bottom.  At  the  north  side  of  the  track  and  2  or  3  feet  therefrom 
was  a  coal  shed  some  68  feet  long  with  an  elevatpr  platform  18 
feet  in  length  at  the  east  end  which  was  about  10  feet  west  of 
the  pit.  East  of  the  pit  was'  the  turntable.  Ordinarily  the  en- 
gine, after  being  switched  on  this  track,  would  couple  onto  the 
coal  car  being  unloaded  at  the  shed  and  back  or  push  it  over  and 
past  the  clinker  pit,  stopping  over  it  to  be  cleaned  out.  In  the 
afternoon  of  February  21,  1906,  according  to  Humpall's  testi- 
mony, the  coal  car  was  standing  with  the  east  end  7  or  8  feet 
from  the  platform.  Humpall,  observing  that  the  couplers,  were 
.  open,  removed  the  block  from  the  car  wheel  and  signaled  the 
engineer  to  come  on,  which  it  did  and  coupled  onto  the  car,  mov- 
ing it  about  4  feet,  and,  upon  signal,  it  was  stopped  so  that  the 

tSee  foot-note  of  preceding  case. 
34  R  R  R— 49 
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end  was  at  or  a  little  east  of  the  center  of  the  pit.  He  then 
went  to  the  east  end  of  the  pit  between  the  rails,  placed 
his  left  hand  on  the  south  rail,  and  jumped  to  the  bottom 
some  2  or  3  feet  from  the  end.  The  car  was  then  standing, 
and  he  turned  south,  seized  a  stick  at  the  lower  end,  lean- 
ing in  the  southeast  corner  of  the  pit,  with  which  to  signal 
the  engineer  to  come  ahead,  but,  upon  rising  and  turning  back 
to  do  so,  noticed  the  car  was  over  him.  He  dropped  down, 
but  in  some  way  his  right  hand  got  or  remained  on  the  rail 
about  2y2  feet  west  of  the  end  of  the  pit,  and  the  wheels  ran 
over  it.  Three  fingers  necessarily  were  amputated  at  the  second 
joint,  and  the  little  finger  at  the  first  joint.  Evidence  of  con- 
tradictory testimony  by  him  at  a  prior  trial  was  adduced,  but  he 
attempted  to  explain  this  by  testifying  to  subsequent  measure- 
ments. Also  there  was  evidence  of  contradictory  statements. 
On  the  other  hand,  the  theofy  of  defendant,  which  evidence 
tended  to  sustain,  was  that  the  engine  was  coupled  to  the  coal 
car  west  of  the  pit ;  that  Humpall  immediately  removed  the  block 
from  under  the  wheel,  signaled  the  engineer  to  come  on,  and 
started  on  a  run  to  the  east  on  the  south  side  of  the  track;  that 
when  he  was  about  half  the  car  length  the  engine  moved  slowly 
foward;  that  Humpall  turned  in  front  of  the  moving  car  and 
jumped  into  the  pit  from  the  side,  but  not  in  time  to  avoid  injury 
from  the  wheels  of  the  car.  On  the  trial  all  allegations  of  negli- 
gence were  withdrawn  except  two:  (1)  That  the  engineer 
moved  the  engine  over  the  cinder  pit  without  giving  warning  to 
Humpall;  and  (2)  that  he  so  did  without  having  received  a  signal 
from  Humpall  so  to  do.  The  claim  for  damages  was  assigned 
to  plaintiff,  and  this  action  begun  for  recovery  thereof. 

1.  The  assignment  of  the  cause  of  action  to  plaintiff  in  due 
form,  the  signature  of  Humpall,  identified  by  him,  attached 
thereto,  was  introduced  in  evidence.  The  court  instructed  the 
jury  on  the  theory  that  this  was  conclusive  proof  of  the  transfer 
of  the  cause  of  action.  Exception  is  taken  for  that,  as  is  said, 
there  was  no  evidence  of  delivery  or  acceptance.  But  the  insti- 
tution of  suit  thereon  and  the  introduction  of  the  assignment  in 
evidence,  in  the  absence  of  anything  indicating  the  contrary,  was 
sufficient  proof  of  acceptance.  The  assignment  was  in  the  pos- 
sessioil  of  the  plaintiff,  and  this,  in  connection  with  the  assignor's 
knowledge  of  the  use  made  of  it  without  objection  on  his  part, 
left  no  room  for  inference  other  than  of  its  voluntary  delivery. 

'    There  was  no  error  in  treating  the  evidence  of  the  transfer  as 
conclusive. 

2.  Over  objection,  the  engineer  was  permitted  to  answer  "yes" 
in  response  to  the  following  inquiry  on  cross-examination :  "You 
know,  as  an  experienced  railroad  man,  that,  with  all  the  care 
you  can  exercise,  these  accidents  happen,  and  that  it  is  somebody's 
fault,  don't  you  ?"    The  inquiry  merely  called  for  an  opinion,  not 
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pertinent  to  any  issue  in  the  case,  and  th^  objection  should  have 
been  sustained.  Though  the  ruling  could  not  well  have  been 
prejudicial,  there  was  no  occasion  for  injecting  matter  of  argu- 
ment in  the  case  by  means  of  improper  examination. 

3.  One  Troy  had  testified  that  Humpall  assisted  in  placing  a 
car  where  the  coal  car  was  at  the  time  of  the  accident  to  be 
photographed,  and  was  asked:  "Where  did  Humpall  say  the 
east  end  of  the  car  was  with  reference  to  the  west  end  of  the 
cinder  pit  at  the  time  the  coupling  was  made  just  before  he  was 
hurt?"  An  objection  "to  the  question,  as  assuming  the  witness 
has  stated  so,"  was  sustained.  The  ruling  was  correct,  for  the 
witness  had  not  testified  that  Humpall  had  made  any  reference 
to  where  the  car  stood  at  the  time  of  the  coupling. 

4.  The  evidence  tended  to  show  that  Humpall  suffered  some 
pain  in  his  fingers  when  the  weather  changed,  that  the  contrac- 
tion of  the  skin  tissue  caused  pain  at  the  ends,  and  that  these  were 
sensitive,  and  contact  with  anything  caused  suffering.    A  physi- 
cian testified  that  this  might  be  remedied  by  a  surgical  operation 
at  an  expense  of  from  $25  to  $50  and  the  loss  of  a  week  or  two 
in  time ;  that  such  operation  would  be  without  pain,  upon  admin- 
istration of  an  anaesthetic ;  and  that  it  would  not  be  attended  with 
danger  and  would  result  in  a  better  hand  which  could  be  used 
as  well.     He  testified  farther  that  he  "would  take  the  fingers  off 
a  little  farther  back,  and  that  would  leave  a  little  more  covering 
of  the  periosteum,  and  the  bones  would  be  down  deeper  and 
would  not  be  so  tender.    *  *  *    I  would  have  the  periosteum  so 
that  it  would  not  draw  so  tight,  and  there  would  be  greater  free- 
dom in  bending  and  less  tenderness  at  the  ends."    Based  on  this 
evidence,  the  defendant  requested  the  court  to  instruct  the  jury 
that:     "If  you  find  from  the  evidence  that  John  Humpall's  fin- 
gers, at  the  place  of  amputation,  still  cause  him  pain,  and  that 
such  pain  can  be  obviated  by  a  new  amputation,  at  small  expense, 
and  without  serious  danger  to  said  John  Humpall,  then  you  are 
instructed  that  it  will  be  the  duty  of  said  John  Humpall  to  have 
such  new  amputation,  and  he  will  in  no  event  be  entitled  to  re- 
cover for  any  pain  or  suffering  that  such  new  amputation  would 
prevent."    The  instruction  was  refused,  and  no  reference  to  the 
subject  made  in  other  paragraphs  of  the  charge.    The  evidence 
bore  on  the  character  and  extent  of  the  injury,  and  therefore  was 
appropriate  for  the^  consideration  of  the  jury  as  determining  the 
amount  of  damages  to  be  allowed.     Bailey  v.  CenterviUe,  108 
Iowa,  20,  78  N.  W.  831 ;  Keyes  v.  Cedar  Falls,  107  Iowa,  509, 
78  N.  W.  227.    Of  course,  no  one  can  be  said  to  owe  the  duty  of 
submitting  to  an  operation,  especially  where  the  administration 
of  an  anaesthetic  is  necessary  in  order  that  it  be  performed.    No 
right  is  held  more  sacred,  or  is  more  carefully  guarded  by  the 
common  law,  than  is  the  right  of  every  individual  to  the  posses- 
sion and  control  of  his  own  person,  free  from  all  restraint  or  in- 
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terference  from  others,  unless  by  clear  and  unquestionable  au- 
thority of  law.  As  is  well  said  by  Judge  Cooley :  "The  right  to 
one's  person  may  be  said  to  be  a  right  of  complete  immunity; 
to  be  let  alone."  Cooley  on  Torts,  33.  Whether  an  injured  per- 
son shall  submit  to  a  further  mutilation  of  his  person  is 
essentially  a  matter  of '  personal  choice.  This  is  necessarily 
so,  for  experience  has  demonstrated  that  every  operation  is  per- 
formed with  some  risk.  But  when  pain  may  be  obviated,  and  the 
condition  of  the  injured  member  improved,  by  an  operation  with- 
out injury  and  at  small  expense  and  slight  inconvenience,  the 
person  injured  ought  not  to  be  recompensed  on  the  theory  that 
he  will  not  avail  himself  of  the  benefits  of  modern  surgery.  Xor, 
on  the  other  hand,  is  compensation  to  be  limited  to  the  reasonable 
cost  of  surgery  as  though  the  inj.ured  person  were  a  chattel  being 
put  in  state  of  repair.  The  feasibility  of  an  operation  calculated 
to  obviate  pain  and  improve  conditions  is  to  be  considered  by 
the  jury,  not  owing  to  any  duty  of  the  injured  party  to  submit 
his  person  to  the  surgeon's  knife,  but  as  bearing  on  the  nature 
and  extent  of  the  injury  and  the  probable  consequences  when  ac- 
corded such  treatment  as  ordinary  prudence  shall  dictate.  Though 
the  instruction  was  not  without  fault,  the  attention  of  the  jury 
might  well  have  been  directed  to  the  feasibility  and  probable  effect 
of  the  operation  as  bearing  on  the  amount  of  damages  to  be  al- 
lowed. 

5.  In  the  opening  argument  to  the  jury,  Mr.  Smythe,  one  of  the 
attorneys  for  plaintiff,  said:  "Are  you  going  to  turn  him  (plain- 
tiff) out  of  this  court,  and  say  you  are  not  going  to  allow  him 
anything,  and  by  your  verdict  say  you  are  going  to  let  this  great 
corporation,  worth  millions  and  millions" — Here  counsel  for  de- 
fendant objected  and  asked  that  the  attorney  be  admonished  not 
to  proceed  with  that  kind  of  an  argument.    Thereupcm  Mr.  Jami- 
son promptly  withdrew  the  allusion  to  the  wealth  of  the  defend- 
ant and  apologized  for  saying  it,  but  counsel  for  defendant  re- 
quested the  court  to  admonish  the  jury  that  whether  the  corpora- 
tion was  wealthy  or  poor  had  nothing  to  do  with  the  case.    In  the 
closing  argument  Mr.  Jamison  said  to  the  jury:  "You  cannot  al- 
low him  less  than  $6,000  or  $7,000  in  this  case  and  do  justice 
to  Mr.  Humpall.    Out  of  this  $6,000  or  $7,000  he  has  got  to  live; 
he  has  got  to  use  $400  or  $500  for  living.    He  cannot  make  that. 
He  has  got  to  have  another  operation  and  to  pay  for  that.    When 
you  come  to  measuring  $600  or  $1,000,  or  $1,500,  or  $2,000,  for 
pain  and  suffering  he  is  likely  to  endure,  you  are  the  sole  judges; 
it  is  for  you  to  say,  but  if  you  return  a  verdict  that  is  too  lai^^e, 
that  is  too  much,  the  court  can  say  it  is  excessive  and  reduce  it 
Give  such  a  verdict  so  that  the  court  can  exercise  its  power  and 
say  to  Humpall,  'I  think  that  is  too  high.' "    The  counsel  for  de- 
fendant objected  to  this  line  of  argument  because  unsupported  by 
the  record  and  improper  and  unfair,  and  asked  the  court  to  ad- 
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monish  the  attorney  not  to  pursue  it  farther.  To  this  Mr.  Jamison 
responded :  "If  there  is  anything  wrong  in  that,  I  will  withdraw 
it."  Defendant's  attorney  replied:  "He  withdraws  it  when  it  is 
too  late.  We  want  the  court  to  pass  on  the  objection  so  I  will 
have  my  record."  The  court:  "I  think  he  has  a  right  to  explain 
his  reason  for  his  position  to  the  jury."  Later  in  his  argument, 
Mr.  Jamison  said  also  that :  "A  man  at  the  age  of  Mr.  Humpall, 
with  his  limited  education  and  his  experience  and  knowledge, 
cannot  engage  in  other  line*  of  business.  He  is  entitled  to  his 
living  for  the  next  10  years,  and  this  company  ought  to  bear  it.  He 
has  been  compelled  to  engage  in  this  litigation.  He  has  no  prop- 
erty. He  has  been  compelled  to  engage  counsel  to  carry  on  this 
litigation,  and  this  will  take  one-half  of  what  he  recovers."  To 
this  defendant's  attorney  again  objected  because  unsupported  by 
the  evidence  and  unfair  argument  amounting  to  misconduct,  and 
asked  the  court  to  admonish  counsel  to  desist  therefrom.  Mr. 
Jamison  responded:  "I  disclaim  anything  of  that  kind.  I  was 
only  mentioning  it  along  with  the  claim  for  pain  and  suffering 
to  meet  the  claim  of  Mr.  McLaughlin  that,  if  there  was  a  verdict 
in  this  case,  it  should  be  for  a  small  amount."  There  was  no  rul- 
ing by  the  court  save  as  indicated. 

Whether  by  design  or  inadvertently  in  the  heat  of  argument 
counsel  succeeded  in  getting  four  matters  before  the  jury,  none  of 
which  were  entitled  to  consideration :  ( 1 )  The  ix>verty  of  plain- 
tiff; (2)  the  wealth  of  defendant;  (3)  that  it  would  cost  plain- 
tiff one-half  of  what  he  recovered  for  counsel  fees ;  and  (4)  that 
the  court  would  reduce  the  verdict  if  for  too, large  an  amount. 
True  there  was  some  evidence  that  plaintiff  was  without  means, 
but  this  did  not  authorize  counsel  to  make  use  of  the  circumstance 
as  a  basis  of  argument  contrasting  his  poverty  with  defendant's 
wealth.  Neither  circumstance  was  entitled  to  the  slightest  weight 
in  determining  the  amount  of  damages  to  be  allowed.  But  counsel 
withdrew  the  remark  concerning  defendant's  millions  in  a  way  to 
obviate  any  prejudice,  for  what  he  said  plainly  indicated  that  this 
was  not  for  the  jury's  consideration,  and  but  for  what  followed 
we  should  not  be  inclined  to  interfere.  With  the  approval  of  the 
court,  however,  he  urged  the  jury  to  avoid  their  duty  in  assessing 
the  damages  on  the  basis  of  fair  compensation  and  to  return  an  ex- 
cessive verdict  so  that  the  court  would  be  required  to  reduce  it. 
This  was  a  direct  appeal  to  the  jurors  to  forswear  their  duty  and 
shift  the  burden  to  the  court,  and  ought  not  to  have  been  tolorated. 
The  line  of  argument  pursued,  in  effect,  was  that  the  jurors  would 
be  blamable  if  the  assessment  of  damages  were  too  low,  while 
they  might  shirk  all  responsibility  by  putting  it  too  high  and  al- 
low the  court  to  reduce  it.  Counsel's  explanation  that  this  was  in 
response  to  the  contention  of  defendant's  attorney  that  the  ver- 
dict should  be  small  but  emphasized  the  objections  to  what  had 
been  said  by  reasserting  the  same  as  proper  for  consideration. 
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In  view  of  the  attitude  of  the  court,  it  may  well  be  assumed  that 
the  jury  took  these  matters,  as  well  as  the  amount  of  plaintiff's  at- 
torney's fees,  into  account,  and  they  are  to  be  regarded  as  ob- 
jectionable as  though  improperly  injected  as  evidence. 

Appellee  argues  that,  as  what  was  said  could  do  no  more  than 
affect  the  amount  of  damages  allowed,  and  as  this  is  within  the 
control  of  the  court,  there  should  not  be  a  reversal  on  this  ground. 
A  sufficient  answer  is  that  defendant  was  entitled  to  have  the 
damages  assessed  after  a  fair  trial  by  an  impartial  jury.  Not- 
withstanding such  a  trial,  the  verdict  may  be  found  by  the  court  to 
be  excessive,  and  it  is  then  only  that  this  court  will  undertake  to 
correct  the  error  by  permitting  the  filing  of  a  remittitur.  We  are 
constrained  to  hold  the  conduct  of  counsel  was  prejudicial,  and 
that  for  this  reason  the  judgment  must  be  reversed. 

The  criticisms  of  the  eleventh  and  thirteenth  instructions  will 
be  obviated  on  another  trial.  A  careful  examination  of  the  rec- 
ord has  convinced  us  that  the  evidence  was  such  as  to  carry  the 
case  to  the  jury. 

Reversed. 


Feneff  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  19,  1909.) 

[89  N.  E.  Rep.  436.] 

HuBban4  and  Wife— Injury  to  Hwband— Action  by  Wife.*— Where 
a  husband  was  injured  by  defendant's  negligence,  the  wife  could  not 
recover  on  account  of  suffering  and  anxiety  which  she  sustained,  nor 
because  she  was  obliged  to  assume  heavy  and  arduous  duties,  which 
she  was  not  required  to  perform  before  the  injury. 

Husband  And  Wife — Injuries  to  Husband — ^Loss  of  Consortium-Ac- 
tion by  Wife.* — Where  a  husband  was  injured  physically  and  men- 
tally by  defendant's  negligence,  and  he  recovered  full  compensation 
for  his  injuries,  damages  suffered  by  the  wife  from  loss  of  consor- 
tium as  a  direct  result  of  the  injury  were  too  remote  to  entitle  the 
wife  to  maintain  a  separate  action  to  their  recovery. 

Husband  and  Wife — ^"^ Consortium.'* — ^The  right  of  "consortium"  is 
a  right  growing  out  of  the  marital  relation,  which  the  husband  and 
wife  have,  respectively,  to  enjoy  the  society  and  companionship  and 

affection  of  each  other  in  their  life  together. 

\ ^^— 

♦For  the  authorities  in  this  series  on  the  subject  of  the  elements  of 
damages  recoverable  by  husband  or  wife  for  death  or  injuries  to 
the  other,  see  foot-note  of  Philby  v.  Northern  Pac.  Ry.  Co.  (Wash.)» 
26  R.  R.  R.  485,  49  Am.  &  Eng.  R  Cas.,  N.  S.,  485;  first  foot-note  of 
Sappington  v.  Atlanta  &  W.  P.  R  Co.  (Ga.),  22  R  R.  R.  846,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  846. 
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Exceptions  from  Superior  Court,  Worcester  County;  Gaskill, 
Judge. 

Action  by  Melinda  Feneff  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  Verdict  was  returned  in 
favor  of  defendant,  and  plaintiff  brings  exceptions.  Overruled. 

Clarence  £.  Tupper,  for  plaintiff 

Ralph  A.  Stewart  and  L,  R.  Chamberlin,  for  defendant. 

Chas.  M.  Thayer  and  Alex.  H,  Bullock,  for  Boston  &  M.  R.  R. 

Knowlton,  C.  J.  The  plaintiff's  husband  was  injured  physi- 
cally and  mentally  by  the  negligence  of  the  defendants,  and  he 
has  recovered  full  compensation  for  his  injuries.  Feneff  v,  Bos- 
ton^ &  Maine  Railroad  et  al.,  196  Mass.  575,  82  N.  E.  705.  The 
plaintiff  sues  for  damages  suffered  by  her  from  his  injury,  by 
reason  of  her  relation  to  him  as  his  wife.  In  her  declaration  she 
avers  that,  by  reason  of  his  disability,  she  has  endured  great 
suffering  and  anxiety,  and  has  been  obliged  to  assume  heavy  and 
arduous  duties  which  she  did  not  have  to  assume  before  the  in- 
jury, and  that  she  has  lost  the  comfort,  society,  aid  and  assist- 
ance of  her  husband.  In  her  bill  of  exceptions  she  says  that  the 
action  is  "for  the  loss  of  consortium."  This  statement  covers 
the  case;  for  it  is  plain  that  the  other  averments  in  her  declara- 
tion do  not  show  an  invasion  of  a  legal  right,  nor  anything  more 
than  a  remote  and  consequential  damage  which  did  not  result 
from  any  wrong  done  directly  to  her. 

The  right  of  consortium  is  a  right  growing  out  of  the  marital 
relation,  which  the  husband  and  wife  have,  respectively,  to  en- 
joy the  society  and  companionship  and  affection  of  each  other 
in  their  life  together.  At  the  common  law,  the  husband  had  a 
right  to  the  latx)r  and  services  of  his  wife,  and  in  suing  for  the 
damages  which* are  personal  to  the  husband  for  an  injury  to  his 
wife,  he  was  permitted  to  recover,  not  only  for  the  expenses 
of  her  care  and  cure,  but  for  his  loss  of  her  labor  and  services 
and  the  loss  of  consortium.  Kelley  v.  N.  Y.,  N.  H.  &  H.  R.  R^, 
168  Mass.  308,  46  N.  E.  1063,  38  L.  R.  A.  631,  60  Am.  St.  Rep. 
397,  and  cases  there  cited.  It  is  said  in  that  case,  and  in  Nolan 
V.  Pearson,  191  Mass.  283-286,  77  N.  E.  890,  4  L.  R.  A.  (N.  S.)' 
643,  114  Am.  St.  Rep.  605,  that  a  wife  could  not  maintain  an 
action  of  common  law  for  the  loss  of  consortium  of  her  hus- 
band. The  reason  of  this  was  that  she  could  not  sue  in  her  own 
name  for  a  personal  injury,  and  that  a  recovery  for  such  a 
wrong  could  only  be  had  in  a  suit  brought  jointly  by  her  and  her 
husband.  The  right  to  the  consortium  of  the  other  spouse  seems 
to  belong  to  husband  and  wife  alike,  and  to  rest  upon  the  same 
reasons  in  favor  of  each.  Since  the  removal  of  the  wife's  dis- 
ability to  sue  this  is  now  settled  in  most  courts  by  a  great  weight 
of  authority.    Nolan  v.  Pearson,  191  Mass.  283,  77  N.  E.  890, 
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4  L.  R.  A.  (N.  S.)  643,  114  Am.  St.  Rep.  60S,  and  cases  dted. 
It  is  now  generally  held,  in  accordance  witli  the  decision  in  Nolan 
V,  Pearson,  that,  for  a  direct  and  intentional  invasion  of  a  wife's 
right  of  consortium  by  another  woman,  through  the  alienation 
■of  the  husband's  affections  and  criminal  conversation  with  him, 
an  action  may  be  maintained,  as  a  similar  action  may  .be  main- 
tained by  a  husband  for  a  similar  wrong  inflicted  through  adultery 
with  his  wife.  Formerly  a  wife  could  not  maintain  such  an  ac- 
tion, because  her  suit  could  only  be  brought  by  her  husband, 
with  whom  she  must  join.  The  husband's  own  misconduct  would 
ordinarily  be  a  sufficient  reason  to  prevent  his  bringing  such  a 
suit,  if,  indeed,  it  would  not  bar  him,  in  most  cases,  from  main- 
taining an  action  against  a  joint  wrongdoer.  The  change  of  the 
statutes  in  this  commonwealth  and  similar  changes  in  most  other 
jurisdictions  have  given  wives  the  same  right  as  husbands  to  sue 
an  offender  for  a  wrong  of  this  kind. 

The  wrong  which  may  be  redressed  through  such  suits  is  one 
which  has  a  direct  tendency  to  deprive  the  husband  or  wife  of  the 
consortium  of  the  other  spouse.  No  case  has  been  brought  to 
our  attention,  and  after  an  extended  examination  we  have  found 
none,  in  which  an  action  for  a  loss  of  consortium  alone  has  been 
maintained  merely  because  of  an  injury  to  the  person  of  the  other 
spouse,  for  which  the  other  has  recovered,  or  is  entitled  to  recover, 
full  compensation  in  his  own  name,  when  the  only  effect  upon  the 
plaintiff's  right  of  consortium  is  that,  through  the  physical  or  men- 
tal disability  of  the  other,  the  companionship  is  less  satisfactory 
and  valuable  than  before  the  injury.  The  suits  by  husbands  at 
common  law  for  expenses  and  loss  of  services,  in  which  the  loss 
of  consortium  has  been  considered  in  estimating  damages,  were 
all  in  cases  in  which  no  damages  could  be  awarded  for  loss  of 
the  ability  to  earn  money  and  render  services  and  be  helpful  to 
others,  in  a  suit  by  the  husband  and  wife  for  the  wife's  personal 
damages,  because  at  common  law  all  these  elements  of  damage 
belonged  to  the  husband.  See  cases  cited  in  Kelley  v,  N.  Y.,  N. 
H.  &  H.  R.  R.,  ubi  supra.  There  was  not  an  allowance  to  the 
wife  for  her  loss  of  ability  to  earn  wages  and  render  services,  and 
at  the  same  time  an  allowance  to  the  husband,  in  the  form  of  com- 
pensation for  the  loss  of  consortium  for  the  same  diminution  of 
ability  to  be  helpful. 

While  there  is  no  intentional  wrong,  the  ordinary  rule  of  dam- 
ages goes  no  further  in  this  respect  than  to  allow  pecuniary  com- 
pensation for  the  impairment  or  injury  directly  done.  When  the 
injury  is  to  the  person  of  another,  the  impairment  of  ability  to 
work  and  be  helpful  and  render  services  of  any  kind  is  paid  for 
in  full  to  the  person  injured.  Ordinarily  the  relation  between 
him  and  others,  whereby  they  will  be  detrimentally  affected  by 
the  impairment  of  his  physical  or  mental  ability,  makes  the  dam- 
age to  them  only  remote  and  consequential,  and  not  a  ground  of 
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recovery  against  the  wrongdoer.  It  may  be  conceivable  that  one 
may  have  a  contractual  right  to  the  labor  or  services  of  another, 
continuing  after  the  time  of  his  injury,  such  that,  if  his  ability 
is  impaired,  the  contractor  will  be  directly  damaged.  If  there 
may  be  such  a  case  it  is  unnecessary  to  consider  whether  the  con- 
tractor with  such  a  right  should  have  his  action  for  damages, 
and  receive  his  proper  share  of  the  amount  allowable  for  the  im- 
pairment of  the  other's  earning  powers,  and  the  damages  of  the 
other  should  be  diminished  accordingly.  It  is  enough  for  the 
present  case  that  persons  whose  relations  to  the  injured  party  are 
purely  domestic  should  not  be  permitted  to  share  the  compensation 
to  which  he  is  entitled  for  the  impairment  of  his  powers  by  the 
tort  of  another  perspn,  nor  to  receive  an  additional  sum  beyond 
the  full  compensation  to  which  the  injured  person  is  entitled.  Their 
damages  are  too  remote  to  be  made  the  subject  of  an  action. 

The  minor  children  of  an  injured  father  who  is  legally  bound  to 
furnish  them  with  support  may  suffer  indirectly  from  his  injury. 
So  too  may  his  wife,  to  whom  he  owes  the  same  legal  duty  to 
furnish  support ;  yet  it  was  never  held  that  a  wife  or  minor  child 
could  recover  for  the  consequences  of  a  father's  disability,  against 
one  who  had  negligently  injured  him.  The  diminished  value  of 
the  husband's  consortium  with  his  wife,  in  such  a  case,  is  like  the 
diminished  value  of  the  work  that  the  husband  can  do  for  the  sup- 
port of  his  wife  and  the  education  and  support  of  his  minor  chil- 
,  dren.  The  negligent  defendant  is  supposed  to  have  made  full 
pecuniary  compensation  to  the  husband  and  father  for  his  injury. 
In  the  benefit  from  this  payment  the  wife  and  children  may  be 
expected  to  share  to  some  extent.  If  they  still  suffer  loss,  it  is 
not  direct,  but  only  consequential. 

The  case  most  relied  on  by  the  plaintiff,  and  the  only  one  that 
come  near  to  supporting  her  contention,  is  Kelley  v,  N.  Y.,  N. 
H.  &  H.  R.  R.,  ubi  supra.  In  that  case  actions  of  the  husband 
and  wife  for  an  injury  to  the  wife  were  tried  together,  and  the 
damages  in  the  two  suits  were  assessed  at  one  time  by  the  same 
jury.  It  is  said  in  the  opinion  that  "it  might  be  sufficient  to  dis- 
pose of  this  case  to  say  that  the  plaintiff  was  bound  to  support 
his  wife,  and  that  the  expenses  incurred  by  him  appeared  to  have 
exceded  the  amount  of  the  verdict,  and  that  therefore  the  defend- 
ant's exceptions  should  be  overruled."  In  assessing  the  damages 
the  jury  were  permitted  to  consider  the  loss  of  consortium  by  the 
husband,  and  the  court  held  that  there  was  no  error.  It  seems 
from  the  verdict  that  the  defendant  suffered  no  injustice  in  the 
amount  of  damages  awarded,  and  doubtless  the  court  scrutinized 
less  closely  the  narrow  legal  question  involved  than  it  would  have 
done  if  it  had  been  called  upon  to  consider  whether  an  action 
for  loss  of  consortium  alone  could  be  maintained  in  a  suit  for 
negligence,  when  there  had  been  a  full  recovery  by  the  person  in- 
jured for  all  the  mental  and  physical  effects  of  the  injury.    We 
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are  of  opinion  that  in  this  class  of  cases  there  should  be  no  re- 
covery for  loss  of  consortium,  when  the  impairment  of  the  pow- 
ers and  faculties  of  the  plaintiff's  spouse  has  been  fully  paid  for 
in  money.  Indirectly,  the  plaintiff  in  such  a  case  reasonably  may 
be  expected,  through  the  same  marital  relation  which  gives  a  right 
of 'consortium,  to  be  somewhat  benefited  by  such  a  payment. 

The  doctrines  stated  in  the  case  just  cited  are  not  to  be  applied 
to  cases  like  the  present,  and  to  this  extent  the  decision  is  over- 
ruled. 

Exceptions  overruled. 


RoBBiNs  V.  Dartmouth  &  W.  St.  Ry.  Co. 
(Supreme  Judicial  Court  of  Massachusetts,  Bristol,  Nov.  23,  1909.) 

[89  N.  E.  Rep.  1039.] 

Street  Railroads — ^Injuries  to  Person  on  Track — Excessive  Speed* 
— ^A  street  railroad  is  liable  for  injuries  resulting  from  a  collision  with 
a  motorcycle  at  a  crossing  of  a  city  street,  where  the  car  approached 
at  the  rate  of  40  miles  an  hour,  and,  if  it  had  approached  at  a  rea- 
sonable speed,  plaintiff  could  have  seen  it  in  time  to  have  crossed  ix> 
safety. 

Exceptions  from  Supreme  Judicial  Court,*  Bristol  Count}'. 

Action  by  Arthur  E.  Robbins  against  the  Dartmouth  &  West- 
port  Street  Railway  Company.  Plaintiff  had  judgment,  and  de- 
fendant brings  exceptions.    Exceptions  overruled. 

Jos,  T,  Kenn\ey,  for  plaintiff. 
Oliver  Prescatt,  for  defendant. 

LoRiNG.  J.  But  one  question  of  law  was  raised  in  this  case,, 
namely,  were  the  jury  warranted  in  finding  that  the  plaintiff's 
negligence  was  not  a  contributory  cause  of  the  accident? 

The  plaintiff  was  riding  a  motorcycle  going  north  on  Cottage 
street  in  the  city  of  New  Bedford  before  sundown  on  a  Sunday 
afternoon.  Cottage  street  crosses  Union  street  at  right  angles. 
Both  streets  are  50  feet  in  width  including  the  sidewalks.  There 
was  a  house  on  the  southeast  corner  of  the  two  streets,  that  is 
to  say,  on  the  plaintiff's  right  side  as  he  rode  up  Cottage  street, 
which  obstructed  his  view  to  the  east,  the  direction  from  which 
the  car  in  question  was  coming. 

The  plaintiff  testified:  That  as  he  approached  Union  street 
he  heard  no  warning,  and  that  he  looked  both  ways  for  automo- 

■ 

♦See  last  foot-note  of  Kinlen  v.  Metropolitan  St,  Ry.  Co.  (Ma)» 
32  R.  R.  R.  722,  55  Am.  &  En^.  R.  Gas.,  N.  S.,  722. 
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biles  and  street  cars.  That  he  was  going  at  that  time  about  4  to 
5  miles  an  hour,  "as  slow  as  they  [motorcycles]  could  go.''  "That 
when  he  got  to  where  he  could  look  down  Union  street  quite  a 
ways  he  saw  the  electric  car."  He  then  shut  off  his  power;  but 
seeing  that  he  could  not  stop  before  getting  onto  the  tracks  he 
put  it  on  and  bore  off  to  the  west  at  as  sharp  an  angle  as  possible. 
The  car  hit  the  back  part  of  the  wheel  of  his  motorcycle  just  as 
be  was  leaving  the  car  track.  He  further  testified  that  if  he  had 
turned  to  the  west  on  Union  street  without  going  onto  the  tracks 
he  could  not  have  made  "sure  of  staying  on."  By  his  own  state- 
ment the  plaintiff  was  15  feet  from  the  nearest  rail  when  it  was 
possible  to  look  up  Union  street,  and  the  car  was  then  70  feet 
away. 

It  is  admitted  that  Union  street  was  one  of  the  principal  streets 
of  the  city,  and  the  plaintiff  was  familiar  with  the  crossing  of 
these  two  streets.  The  jury  were  warranted  in  finding  that  the 
defendant's  car  was  coming  at  the  rate  of  40  miles  an  hour. 

There  was  a  conflict  in  the  evidence  as  to  how  far  a  traveler 
emerging  from  Cottage  street  could  see  up  JJnion  street  to  the 
east,  and  how  near  the  defendant's  tVack  he  would  have  to  be  be* 
fore  he  could  see  in  that  direction.    The  jury  took  a  view. 

The  defendant's  contention  ^is  that  on  his  own  story  the  plain- 
tiff was  riding  "at  a  speed  at  which  it  was  impossible  either  to 
stop  or  turn  to  one  side  after  reaching  a  point  where  it  was  pos- 
sible to  see  into  the  intersecting  street  and  to  learn  whether  or 
not  a  car  was  approaching,"  that  he  allowed  himself  to  get  into 
a  place  of  danger  unnecessarily,  and  that  this  was  as  matter  of 
law  a  negligent  act. 

But  there  are  two  facts  (or,  more  accurately,  the  jury  were 
warranted  in  finding  two  facts)  which  the  learned  counsel  for 
the  defendant  has  omitted  in  this  argument,  namely ;  That  the  de- 
fendant's car  was  coming  at  the  rate  of  40  miles  an  hour  and  that 
a  traveler  could  not  have  been  reasonably  held  to  anticipate  that 
a  car  would  come  at  that  rate  of  speed  along  "one  of  the  prin- 
cipal streets  of  the  city"  of  New  Bedford.  If  the  defendant's 
car  had  been  coming  at  any  rate  of  speed  that  could  have  been 
reasonably  anticipated  the  plaintiff  could  have  seen  it  when  it  was 
much  further  off,  and  in  the  case  at  bar  would  have  crossed  the 
track  in  safety,  or  at  least  the  jury  would  have  been  warranted  in 
finding  that  he  would  have  crossed  in  safety. 

Exceptions  overruled. 
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(Supreme  Court  of  Errors  of  Connecticut,  Dec.  17,  1909.) 

[74    Atl.    Rep.    897.] 
Street  Railroads — Use  of  Streets — ^Rights  of  Travelers.*~Subject  to 


the  duty  of  drivers  of  vehicles  not  to  obstruct  street  cars  unneces- 
sarily, and  to  turn  to  one  side  when  they  meet  them,  the  operators 
of  street  cars  and  the  drivers  of  vehicles  owe  reciprocal  duties  to 
use  reasonable  care  to  avoid  collision. 

Street  Railroads — Operation  of  Cars — Care  Required*! — ^Trolley  cars 
must  at  all  times  be  kept  so  under  control  as  not  to  expose  travelers 
to  unreasonable  hazard,  and  a  motorman  aware  of  the  fact  that  a 
driver  is  not  going  to  get  off  the  track  must  do  what  he  reasonably 
can  to  avoid  a  collision. 

Street  Railroads — Operation  of  Cars — Care  Required^— Where  a 
street  railroad  might,  by  ordinary  care,  have  avoided  injury  to  a 
traveler  guilty  of  negligence  in  driving  on  the  track,  it  will  be  liable 
for  the  failure  to  exercise  such  care. 

Street  Railroads — NegUgence  of  Travelers.§ — The  mere  fact  that  a 
driver  failed  to  look  before  turning  onto  a  street  car  track  is  insuffi- 
cient to  charge  him  with  contributory  negligence,  but  all  the  facts 
as  they  existed  at  the  time  must  be  taken  into  consideration  in  deter- 
mining that  issue.  ^ 

Street  Railroads — Collisions — Negligence — Question  for  Jury.— 
Whether  a  motorman,  by  the  exercise  of  ordinary  care,  could  have 
avoided  a  collision  with  a  driver,  either  by  slowing  up  or  stopping 
the  car,  held,  under  the  evidence,  for  the  jury. 

Appeal  from  Superior  Court,  New  Haven  County ;  Milton  A. 
Shumway,  Judge. 

Action  by  David  Carroll  against  the  Connecticut  Company,  for 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  of  way 
as  between  a  street  car  and  another  vehicle,  see  fourth  foot-note  of 
Grimm  v.  Milwaukee  Elec.  Ry.  &  L.  Co.  (Wis.),  32  R.  R.  R.  665,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  665. 

For  the  authorities  in  this  series  on  the  subject  of  the  mutual  rights 
and  duties  of  street  railways  and  other  users  of  streets,  see  first  foot- 
note of  Kinlen  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  32  R.  R.  R  722,  55 
Am.  &  Eng.  R.  Cas.,  N.  S.,  722. 

tSee  first  foot-note  of  Neary  v.  Northern  Pac.  Ry.  Co.  (Mont),  31 
R.  R.  R.  758,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  758. 

JSee  first  foot-note  of  Denis  v,  Lewiston,  etc.,  Ry.  Co.  (Me.),  31  R- 
R.  R.  516,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  516;  first  foot-note  of  Cable  r. 
Spokane,  etc.,  R.  Co.  (Wash.),  31  R.  R.  R.  206,  54  Am.  &  Eng.  R.  Cas., 
N.  S.,  206. 

§Second  foot-note  of  Carrahan  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.), 
30  R.  R.  R.  750.  53  Am.  &  Eng.  R.  Cas.,  N.  S..  750;  first  foot-note  of 
Riedel  v.  Wheeling  Traction  Co.  (W.  Va.),  29  R.  R.  R.  768,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  768;  fifth  head-note  of  Pilmer  v,  Boise  Traction 
Co.  (Idaho),  29  R.  R.  R.  371,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  371. 
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a  negligent  collision  with  plaintiff *s  team.  From  a  judgment 
for  defendant,  entered  on  a  directed  verdict,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Robert  A.  Lou^e  and  Theodore  B.  Rogers,  for  appellant. 
/.  F.  Berry,  for  appellee. 

RoRABACK,  J.  The  plaintiff  introduced  evidence  tending  to 
prove  these  facts :  About  9  o'clock  in  the  forenoon  of  Septem- 
ber 18,  1908,  a  sand  car  belonging  to  the  defendant  struck  a  dump 
cart  and  a  pair  of  horses  in  charge  of  a  servant  of  the  plaintiff 
by  the  name  of  Riggs.  The  place  of  the  collision  was  on  North 
Main  street,  one  of  the  principal  thoroughfares  in  the  city  of 
Waterbury.  The  turnout  or  passing*  point  for  cars  was  about 
700  feet  northerly  of  the  place  where  the  collision  occurred.  The 
plaintiff's  team  and  the  car  were  both  going  in  a  southerly  direc- 
tion. About  two  minutes  before  the  collision,  a  regular  passenger 
car  going  southerly  passed  the  plaintiff's  servant  and  team. 
Shortly  after  the  passage  of  this  car,  the  plaintiff's  seryant  turned 
upon  the  trolley  track  for  the  purpose  of  passing  a  team  which 
was  backed  up  to  the  curb  unloading  coal.  The  car  which  col- 
lided with  the  plaintiff  was  an  extra  car.  The  motorman  in  charge 
of  the  car  had  an  unobstructed  view  of  the  plaintiff's  team  and 
of  the  wagon  backed  up  to  the  curb  for  a  distance  of  more  than 
500  feet.  No  gong  was  sounded  or  any  other  warning  given  of 
the  approach  of  the  car.  The  car  was  proceeding  at  a  dangerous 
rate  of  speed,  namely,  from  20  to  30  miles  an  hour.  A  car  under 
proper  control  at  this  point  would  not  be  going  more  than  4  or 
5  miles  art  hour.  Both  rails  of  the  trolley  track  had  been  sanded. 
The  driver  started  to  turn  onto  the  track  about  75  feet  from 
the  point  where  the  accident  occurred.  He  did  not  look  before 
turning  onto  the  trolley  track,  because  a  car  had  just  passed  him, 
and  he  did  not  expect  another.  The  defendant  operated  its  reg- 
ular trolley  cars  on  North  Main  street  at  regular  intervals  of  15 
minutes,  and  sometimes  oftener. 

After  the  plaintiff  rested  his  case,  the  defendant  moved  for  a 
direction  to  the  jury  to  return  a  verdict  in  its  favor.  This  motion 
having  been  argued  by  counsel  for  both  parties,  the  jury  were  then 
instructed  to  return  a  verdict  for  the  defendant  because  the  in- 
jury was  caused  by  the  negligence  of  Riggs,  the  plaintiff's  driver. 
This  action  of  the  court  is  assigned  as  error.  No  claim  is  made 
that  there  was  not  sufficient  evidence  of  the  defendant's  negli- 
gence to  require  the  submission  of  this  cause  to  the  jury  for  its 
decision.  The  defendant's  contention  is  that  the  plaintiff  did  not 
sustain  the  burden  of  proof  upon  the  question  of  contributory 
negligence,  that  the  accident  was  the  result  of  the  plaintiff's  neg- 
ligence in  placing  himself  in  a  position  of  danger,  when  he  knew 
that  if  a  trolley  car  passed  it  would  be  liable  to  strike  him,  and 
that  he  did  not  look  or  make  any  use  of  his  senses  to  ascertain 
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if  a  car  were  approaching.  Electric  cars  have  their  tracks  in  the 
highway  where  all  vehicles  have  a  right,  not  merely  to  cross,  but 
to  travel.  In  view  of  the  inability  of  the  cars  to  leave  their  tracks, 
it  is  the  duty  of  vehicles  not  to  obstruct  them  unnecessarily,  and 
to  turn  to  one  side  when  they  meet  them;  but  subject  to  that,  and 
to  the  respective  powers  of  the  two,  a  car  and  a  wagon  owe  re- 
ciprocal duties  to  use  reasonable  care  on  each  side  to  avoid  colli- 
sion. Galbraith  v.  West  End  Street  Railway,  165  Mass.  572,  580, 
43  N.  E.  501.  Being  of  great  size  and  weight,  trolley  cars  are  ca- 
pable of  being  moved  at  a  very  high  rate  of  speed,  and  they  should 
at  all  times  be  kept  so  under  control  as  not  to  expose  others  to  un- 
reasonable hazard.  Currie  v.  Consolidated  Railway  Co.,  81  Conn. 
383,  386,  71  Atl.  356.  Notwithstanding  the  previous  negligence 
of  a  plaintiff,  if,  at  the  time  the  injury  was  done,  it  might  have 
been  avoided  by  the  exercise  of  reasonable  care  on  the  part  of  the 
defendant,  the  defendant  will  be  liable  for  the  failure  to  ex- 
ercise such  care.  Smith  v.  Conn.  Railway  &  Lighting  Co.,  80 
Conn.  268,  270,  67  Atl.  888,  17  L.  R.  A.  (N.  S.)  707;  Grand 
Trunk  Railway  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  697,  36  L. 
Ed.  485;  Carrahar  v.  Boston  &  Northern  Street  Railway  Co. 
198  Mass.  549,  85  N.  E.  162,  126  Am.  St.  Rep.  461.  If  the  mo- 
torman  became  aware  that  the  driver  of  the  team  was  not  going 
to  get  off  the  track,  it  was  the  motorman's  duty  to  do  what  he 
reasonably  could  to  avoid  the  collision.  The  mere  fact  that  the 
servant  of  the  plaintiff  failed  to  look  before  turning  onto  the 
track  is  insufficient  to  charge  the  plaintiff  with  contributory  neg- 
ligence ;  all  the  facts  and  circumstances  as  they  existed  at  the  time 
must  be  taken  into  consideration.  Fay  v.  Hartford  &  Springfield 
Street  Railway'  Co.,  81  Conn.  330,  71  Atl.  364.  In  this  case  the 
court  said :  "While  the  failure  to  look  and  listen  before  crossing 
a  street  railway  track  is  not  negligence  per  se,  yet  an  apparently 
inexcusable  failure  to  make  use  of  one's  senses  to  escape  a  known 
danger,  which  might  by  such  use  have  been  avoided,  is  negli- 
gence as  a  matter  of  law."  In  the  present  case  the  passenger 
car  had  passed ;  it  becomes  necessary  for  the  plaintiff's  servant  to 
turn  onto  the  track  in  order  to  pass  the  team  backed  up  to  the 
curb.  The  motorman  had  an  unobstructed  view  of  the  plaintiff's 
team  and  of  the  team  backed  up  against  the  curb  for  a  distance 
of  more  than  500  feet.  He  knew,  or  should  have  known,  that  the 
driver  of  the  plaintiff's  team  might  turn  onto  the  track,  and  that 
if  he  did  so  a  collision  would  necessarily  follow.  No  effort  was 
made  to  check  the  speed  of  the  car  which  was  proceeding  at  a 
dangerous  rate.  No  gong  was  sounded  or  warning  given  of  the 
approaching  car.  The  team  was  traveling  at  the  rate  of  3  to  4 
miles  an  hour,  and  after  starting  to  turn  onto  the  track  it  pro- 
ceeded from  SO  to  60  feet.  During  this  time  the  car  must  have 
gone  between  300  or  400  feet. 

If  the  jury  believed  that  the  motorman  did  see  the  plaintiff's 
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cart,  that  it  was  proceeding  in  the  ordinary  way  around  the  coal 
team  and  clearing  the  tracks  with  reasonable  speed,  and  that  in 
doing  so  it  was  in,  or  coming  into,  a  position  of  danger,  they 
might  have  found  that  due  care  required  the  motorman  to  move 
slowly  or  stop  until  the  plaintiff's  team  was  out  of  the  way. 
Whether  the  motorman,  by  the  exercise  of  due  care,  should  have 
slowed  up  or  stopped  the  car  was  a  question  of  fact  which  should 
have  been  submitted  to  the  jury  with  the  other  issues  in  the  case. 
There  is  error  and  a  new  trial  is  ordered.  The  other  Judges 
concurred. 


Louisville  Ry.  Co.  v.  Ray.  I 

(Court  of  Appeals  of  Kentucky,  Jan.  19,  1910.) 
[124  S.  W.  Rep.  313.] 
Street   Railroads — Care   Required   in    Operation   of — Contributory 


Lce.* — Where  a  person  familiar  'with  city  streets,  in  passing 
a  street  car  as  it  was  turning  a  street  corner,  failed  to  make  suffi- 
cient allowance  for  the  swinging  of  the  car,  and  in  turning,  the  rear 
end  struck  his  wagon,  causing  his  injury,  he  was  guilty  of  negligence 
precluding  a  recovery. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Martin  Ray  against  the  Louisville  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Fairleigh,  Straus  &  Fairlcigh  and  Hozvard  B,  Lee,  for  ap- 
pellant. 

Pophain&  Webster  and  Morton  K,  YontSj  for  appellee. 

Lassing.  J.  Martin  Ray  sued  the  defendant  railway  company 
for  damages  alleged  to  have  resulted  to  him  by  reason  of  the  neg- 
ligent operation  by  defendant  of  one  of  its  cars.  The  company 
denied  liability,  and  upon  this  issue  the  case  was  tried  before  a 
jury,  with  the  result  that  plaintiff  recovered  a  verdict  for  $700. 
A  new  trial  having  been  denied,  the  case  is  before  us  for  review. 

The  extent  of  plaintiff's  injury  is  not  seriously  disputed,  and, 
if  entitled  to  recover  at  all,  defendant  is  not  complaining  of  the 
verdict. 

The  facts,  about  which  there  is  practically  no  dispute,  are  as 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  driving  other  vehicles  in  streets  on  which  street  cars 
are  operated,  see  first  foot-note  of  Niemyer  v,  Washington  Water 
Power  Co.  (Wash.),  26  R.  R.  R.  496,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  496. 
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follows :  "Plaintiff  was  a  passenger  upon  a  wagon  going  north 
on  Fourth  street.  When  the  wagon  had  reached  a  point  near  the 
intersection  of  P  street  w4th  Fourth  street,  it  met  a  car  going 
south  on  Fourth  street,  which  had  stopped  to  let  off  passengers 
and  turn  the  switch  to  go  over  onto  P  street.  While  the  driver  of 
the  wagon  was  attempting  to  drive  by  the  car,  it  started  out  P 
street,  or  rather,  to  turn  from  Fourth  into  P  street,  and,  as  it 
swung  around,  the  hind  end  of  the  car  collided  with  the  front  end 
of  the  wagon,  and  plaintiff  was  thrown  to  the  ground  and  injured. 
Both  plaintiff  and  the  driver  of  the  wagon  knew  that  this  car 
would  turn  out  P  street.  Plaintiff  had  lived  in  and  about  Louis- 
ville for  some  years,  was  familiar  with  street  cars,  and  knew  that, 
in  turning  the  corner,  the  rear  end  of  the  car  would  project  out 
over 'the  street  further  than  it  would  when  running  on  a  straight 
line.  Both  plaintiff  and  the  driver  could  have  seen  the  passengers 
being  discharged  from  the  car  had  they  been  looking.  There  was 
a  hole  in  the  street,  east  of  the  east  track  of  defendant  company, 
and  this  is  given  as  reason  for  the  driver's  going  so  close  to  the 
car. 

On  this  state  of  facts,  should  a  peremptory  instruction  have 
been  given?  If  a  different  and  higher  degree  of  care  is  required 
of  the  employees  of  defendant  company  when  starting  a  car  from 
that  required  after  it  is  set  in  motion,  the  judgment  should  be  af- 
firmed ;  but,  if  not,  the.  peremptory  instruction  should  have  been 
given,  for  it  has  been  expressly  decided,  and  only  recently  so  by 
this  court  in  the  case  of  South  Covington  &  Cincinnati  Street 
Railway  Company  v.  Besse,  108  S.  W.  848,  33  Ky.  Law  Rep.  52, 
16  L.  R.  A.  (N.  S.)  890,  that,  for  an  injury  similarly  inflicted  by 
a  car  while  in  motion,  no  liability  exists.  This  court  has,  in  a 
long  line  of  cases,  held,  that  it  is  the  duty  of  those  in  charge  of  a 
street  car  to  keep  a  lookout  so  as  to  avoid  injuring  those  who  may 
be  crossing  or  upon  the  street  in  front  of  the  moving  car.  But 
this  rule  has  never  been  so  extended  as  to  require  the  jsmployees 
in  charge  of  the  car  to  keep  a  lookout  at  comers  and  curves  so  as 
to  prevent  others  using  the  street  from  colHding  with  the  rear  end 
of  the  car. 

In  this  case  the  fault  clearly  lay  with  the  driver.  He  knew  that 
he  could  not  with  safety  drive  as  close  to  the  car  as  he  was  at- 
tempting to  unless  it  remained  stationary.  He  had  no  reason  to 
believe  that  it  would  do  so,  but,  on  the  contrary,  had  every  reason 
to  know  that,  as  soon  as  the  passengers  were  discharged  and  the 
switch  turned,  it  would  continue  on  its  course  out  P  street.  When 
he  discovered  the  presence  of  the  hole  in  the  street,  he  should 
have  either  checked  his  horse  and  not  voluntarily  driven  into  a 
place  of  danger,  or  else  he  should  have  driven  further  away  from 
the  car  than  he  did.  His  failure  to  do  one  of  these  things  was  the 
direct  cause  pf  plaintiff's  injury.  The  car  was  confined  to  its 
track ;  it  could  not  get  out  of  the  way  of  the  wagon,  and  those  in 
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charge  of  it  were  powerless  to  prevent  the  collision.  Both  the 
driver  and  plaintiff  show,  by  their  testimony,  that  they  thought 
they  could  pass  the  car  before  it  started.  They,  accordingly,  made 
the  attempt,  and  failed.  The  fault  was  theirs,  or  the  drivers,  cer- 
tainly not  that  of  the  employees  of  the  street  car  company.  No 
fair  and  reasonable  distinction  can  be  drawn  or  made  between  the 
duty  that  those  in  charge  of  a  car  while  in  motion  owe  to  the  pub- 
lic, and  that  which  they  owe  to  the  public  while  the  car  is  being 
put  in  motion.  The  duty  is  the  same,  for,  so  long  as  the  car  is 
stationary,  neither  life  nor  property  is  liable  to  be  injured  by  it  ; 
and  it  is  only  when  it  is  set  in  motion  that  it  becomes  necessary 
for  those  in  charge  of  it  to  proceed  with  that  degree  of  care  which 
the  place  and  circumstances  and  the  crowded  condition  of  the 
street  warrant.  In  the  Besse  Case,  the  car  was  in  motion  when  it 
passed  the  wagon  near  the  curve  in  the  street ;  in  the  present  case, 
the  car  started  just  as  the  wagon  passed  it. 

In  each  case  both  the  wagon  and  the  car  were  in  motion  when 
the  accident  occurred.  The  one  cannot  be  distinguished  from  the 
other,  and,  this  being  so,  the  principles  announced  in  the  Besse 
Case  control,  and  the  peremptory  instruction  should  have  been 
given. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings consistent  herewith. 


Martin  v.  Union  Springs  &  N.  Ry.  Co. 

(Supreme  Court  of  Alabama,  Dec.  16,  1909.) 
[50   So.   Rep.    897.] 

Railroads — ^Trespassers — ^Walking  Along  Track. — A  person  who, 
while  walking  along  a  path  at  the  side  of  a  railroad  track,  was  killed 
at  a  point  not  at  a  crossing  or  in  a  street,  was  a  trespasser. 

Railroads — Injury  to  Person  Near  Railroad  Track — Pleading— Wan- 
tonness.— Counts  in  a  complaint  for  the  death  of  plaintiffs  intestate 
while  walking  along  a  path  near  a  railroad  track,  not  in  a  street  or  at 
a  crossing,  alleging  that  the  path  was  commonly  used  by  persons  as  a 
footway,  as  was  well  known  to  defendant's  employees,  and  that  the 
engine  was  run  backwards  at  night  without  any  light,  and  concluding 
with  the  averment  that  defendant's  employees  knowingly  and  with 
reckless  indifference  ran  the  train  with  knowledge  of  the  foregoing 
facts,  and  that  the  probable  result  would  be  to  injure  or  kill  some  one, 
charged  mere  negligence,  within  the  rule  that,  where  a  person  injured 
was  a  trespasser,  wantonness  and  willfulness  must  be  shown  to  author- 
ize a  recovery. 

Railroads — Injury  to  Person  Near  Track — Pleading— Trespassers. — 
Held,  also,  that  the  count  was  insufficient  as  a  charge  of  simple  negli* 
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gence,  since  it  failed  to  show  that  he  was  not  a  trespasser,  to  whom 
they  owed  no  more  than  the  duty  of  not  injuring  him  after  discover- 
ing his  peril. 

Railroads — Injury  to  Person  Near  Track — ^Wantonness. — To  operate 
a  train  through  a  town  while  it  is  dark  at  a  speed  prohibited  by  ordi- 
nance does  not,  without  more,  constitute  that  wantonness  which  is  the 
equivalent  of  international  wrong,  and  which  would  render  the  railroad 
liable  for  the  death  of  a  trespasser. 

Railroads — Injury  to  Person  Near  Track — Duty  to  Trespassers.* — 
A  railroad  only  owed  to  a  trespasser,  killed  while  walking  along  the 
track,  the  duty  not  to  have  injured  him  after  dscovering  his  peril. 

Appeal  from  Circuit  Court,  Bullock  County;  A.  A.  Evans, 
Judge. 

Action  by  Cora  Martin,  administratrix,  against  the  Union 
Springs  &  Northern  Railway  Company.  From  a  judgment  sus- 
taining demurrers  to  counts  of  the  complaint,  plaintiff  appeals. 
Affirmed. 

Tom  S.  Prascr  and  R,  L.  Harmon,  for  appellant. 
Ernest  L.  Blue,  for  appellee. 

Sayre,  J.  This  appeal  brings  into  review  the  judgment  of  the 
court  below  sustaining  demurrers  to  all  counts  of  the  complaint 
except  the  eighth,  which  was  withdrawn.  In  counts  1,  2,  3,  4,  5, 
9,  and  10,  it  either  distinctly  appears,  or  the  manner  of  allegation 
is  such  that  it  must  be  inferred,  that  plaintiff's  intestate  was  killed 
by  defendant's  locomotive  while  walking  along  defendant's  track, 
or  along  a  path  so  close  to  the  track  as  to  be  killed  by  the  locomo- 
tive in  its  usual  operation,  in  the  town  of  Union  Springs,  at  a  point 
not  in  a  street  nor  at  a  street  crossing.  Thus  it  appears  in  these 
counts  that  deceased  was  a  trespasser.  Haley  v,  K.  C,  M.  &  B. 
R.  R.  Co.,  113  Ala.  640, 21  South.  357.  Recognizing  this  fact,  the 
pleader  in  each  of  these  counts  attempts  to  render  it 
innocuous  to  his  cause  by  stating  a  case  of  intentional 
or  wanton  injury.  The  first  count,  to  speak  of  it  as 
a  fair  example  of  the  rest,  after  averring  that  the 
path  along  which  deceased  was  traveling  was  commonly  used  by 
persons  as  a  footway,  so  that  many  persons  passed  and  repassed 
thereon  daily,  as  was  well  known  to  defendant's  employees  and 
servants  in  charge  of  the  train,  and  that  the  engine  was  run  back- 
wards at  night  and  without  any  light  in  front,  as  it  was  going,  con- 
cludes with  the  averment  that  defendant's  employees  and  servants 
knowingly  and  with  reckless  indifference  propelled  the  train  along 
the  track  with  knowledge  of  the  foregoing  facts,  and  knowing 
that  the  probable  result  of  so  running  said  train  would  be  to  kill  or 

♦See  third  foot-note  of  Rutherford  v.  Iowa  Cent.  Ry.  Co.  (Iowa), 
32  R.  R.  R.  647,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  647. 
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injure  plaintiff's  intestate  or  some  other  person.  Some  of  the 
counts  are  embarrassed  by  other  averments,  as,  for  instance?,  the 
a.verment  that  the  train  was  operated  at  a  rate  of  speed  in  excess 
of  the  rate  permitted  by  the  laws  and  ordinances  of  the  town ;  but 
none  of  the  derelictions  so  charged  amount  to  wantonness  per  se, 
nor  does  the  cumulative  averment  of  all  of  them  amount  to  a 
charge  of  wantonness.  The  result  is  that  the  sufficiency  of  the 
counts  may  be  tested  on  the  statement  made  by  them.  The  charge 
formulated  in  these  counts  is,  not  that  the  injury  was  willfully  or 
wantonly  inflicted  upon  plaintiff's  intestate,  without  more,  as  was 
permissible  under  our  System  of  pleading ;  nor  is  it  that  the  em- 
ployees in  charge  of  defendant's  train  willfully,  or  wantonly,  or 
with  reckless  indifference  to  consequences,  did  or  omitted  to  do 
some  act  with  knowledge  and  a  present  consciousness  that 
the  act  or  omission  would,  under  conditions  known  to  exist  at  the 
time,  probably  result  in  disaster ;  nor  yet  are  facts  alleged  from 
which  the  inference  of  wantonness  necessarily  follows.  In  other 
words,  everything  alleged  may  consist  with  inadvertance  or  error 
of  judgment,  mere  negligence;  and  the  counts  must  inconse- 
quence be  held  to  charge  negligence  only.  L.  &  N-  v.  Brown,  121 
Ala.  221,  25  South.  609;  L.&N.  v,  Mitchell,  134  Ala.  261,  32 
South.  735 ;  M.  &  C.  v.  Martin,  117  Ala.  367,  23  South.  231. 

This  case  does  not -fall  within  that  class  of  cases,  many  of  which 
come  here,  and  some  of  which  are  cited  in  otir  recent  case  of  M.,  ^ 
J.  &  K.  C.  R.  R.  Co.  v.  Smith,  153  Ala.  127,  45  South.  57,  127  Am. 
St.  Rep.  22,  in  which  it  has  been  held  that  when  the  injury  occurs 
at  a  public  crossing  or  other  place  in  a  public  highway  where  the 
frequency  of  its  use  renders  it  probable  that  the  operation  of  a 
train  at  great  speed,  or  without  the  observance  of  other  precau- 
tions demanded  by  these  conditions,  may  constitute  wantonness, 
although  the  actual  presence  of  persons  in  a  position  of  peril  may 
not  be  known  to  those  in  charge  of  the  train.  In  such  cases  th^ 
intentional  or  recklessly  indifferent  disregard  of  a  most  imperative 
duty  seems  to  have  been  treated  in  th^  decision  of  this  coprt  as  the 
equivalent  of  wantonness..  Possibly  count  10  was  intended  to  in- 
voke the  principle  last  referred  to,  for  it  avers  that  the  train  was 
operated  across  and  between  Conecuh  and  Chunnenuggee  streets, 
both  streets  over  which  a  large  number  of  people  were  accustomed 
to  travel  on  foot ;  but  obviously  this  cannot  avail  the  plaintiff,  be- 
cause his  intestate  met  his  death,  not  on  either  of  those  streets, 
but  between  them,  as.  the  count  distinctly  shows. 

Counts  6  and  7  were  also  designed  to  state  a  case  of  wanton  in- 
jury. But  the  pleader  sets  down  the  facts  which  are  supposed  to 
suppoit  the  charge  of  wantonness.  They  fail  to  support  it.  To 
operate  a  train  through  a  town,  while  it  is  dark,  aX  a  rate  of  speed 
prohibited  by  ordinance,  does  not,  without  more,  constitute  that 
wantonness  which  is  the  equivalent  of  intentional  wrong.  The 
conclusion  which  the  pleader  draws  from  these  facts,  that  such 
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operation  of  the  train  was  wanton,  is  not  to  be  sustained  in  law ; 
for  they  are  equally  compatible  with  the  conclusion  that  the  train 
was  so  operated  as  the  result  of  inadvertence  or  mere  negligence. 
Nor  can  the  counts  be  sustained  as  embodying  a  charge  of  simple 
negligence.  They  show  necessarily  that  the  plaintiff's  intestate 
was  on  or  in  dangerous  proximity  to  the  track,  and  fail  to  show 
that  he  was  not  thereby  a  trespasser.  Under  these  conditions 
there  was  no  duty  to  keep  a  lookout  for  the  deceased,  but  only  the 
duty  not  to  injure  him  after  discovering  his  peril.  Gadsden  &  At- 
talla  Railway  v,  Julian,  133  Ala.  373,  32  South.  135 ;  Georgia 
Pacific  V.  Ross,  100  Ala.  490,  14  South.  282 ;  Ensley  Railway  Co. 
V.  Chewning,  93  Ala.  24,  9  South.  45& 

The  trial  court  properly  sustained  demurrers  to  each  and  every 
count  of  the  complaint. 

Affirmed. 

DowDELL,  C.  J.,  and  Anderson  and  Mayfield,  JJ.,  concur. 


Little  Rock  Ry.  &  Electric  Co.  v,  Billings. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  October  25,  1909.) 

[173  Fed.  Rep.  903.] 

Negligence — Contributory  Negligence — Effect  of  Intoxication.*— A 

person  who  has  become  intoxicated  by  his  own  voluntary  act  is 
chargeable  with  the  result  of  his  acts,  deemed  by  the  law  to  constitute 
contributory  negligence,  in  the  same  degree  and  to  the  same  extent  as 
though  he  had  been  duly  sober. 

Street  Railroads — ^Action  for  Injury  to  Person,  on  Track — Instruc* 
tions. — In  an  action  against  a  street  railroad  company  for  injury  by  be- 
ing struck  by  a  car  while  walking  toward  it  on  the  track  in  an 
intoxicated  condition,  where  Re  was  clearly  guilty  of  contributory 
negligence,  an  instruction  which  warranted  the  jury  in  assuming  that 
his  intoxication  relieved  him  from  the  consequences  of  such  negligence 
was  erroneous,  and  prejudicial  to  defendant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

Action  by  F.  N.  Billings  against  the  Little  Rock  Railway  & 
Electric  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

♦See  first  foot-note  of  Mobile,  etc.,  R.  Co.  v.  Jackson  (Miss.),  30  R. 
R.  R.  120,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  120;  last  foot-note  of  Kansas 
City  So.  Ry.  Co.  v.  Davis  (Ark.),  29  R.  R.  R.  664,  52  Am.  &  Eng.  R. 
Cas.,  N.  S.,  664;  first  head-note  of  Keeshan  v.  Elgin,  etc..  Traction  Co. 
(111.),  28  R.  R.  R.  562,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  562. 
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James  P,  Clarke  {W.  £.  Hemingway,  G,  B,  Rose,  D,  H.  Can-- 
irell,  and  /.  P,  Loughborough,  on  the  brief),  for  plaintiff  in  error. 

Frank  Pace  {Jeff  Davis  and  T.  M,  Seawel,  on  the  brief),  for 
<lefendant  in  error. 

Before  Sanborn  and  Van  Devanter^  Circuit  Judges,  and  Pol- 
lock, District  Judge, 

Pollock,  District  Judge.  This  action  was  commenced  by  P.  N. 
Billings,  as  plaintiff,  against  the  Little  Rock  Railway  &  Electric 
Company,  as  defendant,  to  recover  damages  for  personal  injuries 
sustained.  The  facts  material  to  a  decision  of  the  case,  as  gleaned 
from  the  record,  are  these: 

Plaintiff  was  an  electrical  worker,  engaged  as  a  lineman  in  the 
•employ  of  the  Rock  Island  Railway  Company  in  the  state  of 
Louisiana,  earning  in  that  capacity  about  $2.50  per  day.  He  had 
come  to  the  city  of  Little  Rock,  Ark.,  in  company  with  his  work 
foreman,  to  secure  his  pay  from  the  railway  company.  After  ar- 
riving there  on  November  23,  1907,  he  commenced  drinking,  and 
was  intoxicated  at  the  time  he  received  his  injury.  About  the 
hour  of  1 :30  o'clock  in  the  morning  of  November  24,  1907,  as  he 
was  walking  along  the  track  eastward  on  Markham  street,  in  that 
city,  he  was  struck  by  an  electric  car  running  westward  on  defend- 
ant's line,  knocked  down,  and  his  left  leg  crushed  in  such  manner 
as  to  require  its  amputation  above  the  knee  joint.  At  the  time  the 
collision  occurred  Markham  street  was  being  paved  with  brick. 
Red  lights  were  placed  by  the  company  as  a  warning  to  travelers 
.  thereon  of  the  unsafe  condition  of  the  street.  The  car  was  equip- 
ped with  an  electric  headlight,  burning  brightly.  There  was  no 
evidence  that  it  was  being  run  at  an  unusual  or  high  rate  of  speed. 
The  motorman  could  and  did  see  the  plaintiff  approaching  the  car 
on  Markham  street  about  200  feet  from  the  car.  He  testified 
plaintiff  came  upon  the  track  when  about  100  feet  from  the  car. 
At  the  time  plaintiff  had  lost  his  hat  and  was  bareheaded.  The 
collision  occurred  some  30  or  40  feet  east  of  the  intersection  of 
Markham  and  Sherman  streets,  in  said  city.  Plaintiff  received 
a  verdict  and  judgment  of  $14,000.    Defendant  brings  error. 

From  our  consideration  of  the  case  we  have  deemed  it  nec- 
essary to  discuss  but  one  of  the  many  assignments  of  error  pre- 
sented on  brief  and  in  argument ;  for,  in  the  view  we  have  taken 
of  the  one  question  thus  presented,  which  goes  to  the  very  right  of 
the  case,  other  errors  assigned  become  unimportant.  The  ques- 
tion thus  presented  is  this:  Did  the  trial  court  misdirect  the  jury, 
to  the  prejudice  of  defendant,  in  stating  the  rule  of  actionable 
negligence  applicable  to  the  facts  of  the  case  on  the  theory  of 
the  case  adopted  by  all  in  the  court  below  ?  The  charge  of  neg- 
ligence laid  in  the  petition  reads  as  follows : 

"That  plaintiff  was  run  over  by  said  car,  and  injured,  by  rea- 
son of  the  negligence  of  those  in  charge  of  said  car,  as  follows : 
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That  plaintiff  at  the  time  was  intoxicated  and  upon  the  tracks 
of  the  said  railway  company,  insensible  to  the  danger  of  his  posi- 
tion ;  that  he  was  discovered  upon  the  track  by  those  in  charge 
of  the  car,  and  his  dangerous  position  was  apparent  and  known 
to  them  in  tinle  to  have  stopped  the  car  and  avoided  injuring 
him,  by  the  use  of  ordinary  care ;  and  that  those  in  charge  of  said 
car  failed  to 'exercise  such  care,  but  negligently  and  recklessly 
ran  over  the  plaintiff,  injuring  him  as  aforesaid." 

The  undisputed  evidence  shows  plaintiff  was  intoxicated  when 
the  injury  occurred  to  him.  From  the  fact  that  he  was  an  electrical 
worker  employed  by  the  Rock  Island  Railway  Company  as  line- 
man, and  from  all  the  other  facts  and  circumstances  in  the  case, 
it  is  undisputed  this  state  of  intoxication  was  brought  by  plain- 
tiff on  himself  by  his  voluntary  act.  He  was,  therefore,  charge- 
able with  the  result  of  his  acts,  deemed  by  the  law  to  constitute 
contributory  neligence,  in  the  same  degree  and  to  the  same  extent 
as  though  he  had  been  and  remained  duly  sober.  McKillop  v. 
Duluth  St.  Ry.  Co.  (Minn.)  55  N.  W.  739;  Rollestone  v,  T.  Cas- 
sirer  &  Co.,  3  Ga.  App.  161,  59  S.  E.  442;  Keeshan  v.  Elgin  Trac- 
tion Co.,  229  111.  533,  82  N.  E.  360;  Railway  v.  Wilkerson,  46 
Ark.  513. 

While  one  who,  from  the  excessive  use  of  intoxicating  liquors, 
brings  on  himself  such  a  condition  of  permanent  imbecility  or 
idiocy  as  to  thereafter  render  his  acts  done  wholly  involuntar}% 
may  be  regarded  in  law  with  the  same  favor  as  he  who  by  the  op- 
eration of  natural  laws  is  bom  or  becomes  an  idiot  or  a  lunatic, 
yet  men  who  voluntarily  "put  an  enemy  in  their  mouths  to  steal 
away  their  brains"  must  and  will  in  law  be  held  to  the  same  high 
degree  of  care  for  their  personal  safety  as  though  they  had  not 
voluntarily  made  themselves  drunk.  In  other  words,  a  man  will 
not  be  permitted  to  plead  and  prove  his  own  voluntary  self-in- 
toxication to  his  profit.  Therefore,  in  so  far  as  plaintiff  alone 
is  concerned,  his  conduct  in  coming  and  remaining  on  the  track 
of  defendant  at  the  time,  in  the  manner,  and  at  the  place  he 
did  must  be  viewed  in  the  same  light  as  though  he  had  oot  in- 
toxicated himself,  but  had  remained  duly  sober ;  and  his  pleading 
and  proof  of  voluntary  intoxication  in  this  case  will  not  avail 
to  excuse  him  in  the  doing  of  any  act  which  would  have  consti- 
tuted negligence  on  his  part,  had  he  remained  sober. 

Viewed  in  this  light,  the  act  of  plaintiff  in  coming  on  the  track 
of  defendant  in  front  of  an  approaching  car,  burning  a  bright 
electric  headlight,  the  view  of  which  was  entirely  unobstructed, 
and  which  he  saw  or  could  have  seen,  had  he  looked,  and  his  re- 
maining on  the  track,  walking  toward  the  car,  until  he  was  struck 
and  injured,  undeniably  constitutes  such  gross  contributory  neg- 
ligence on  the  part  of  plaintiff  as  will  bar  a  recovery  in  this  case, 
unless  there  is  in  the  case  ground  for  the  application  of  the  quali- 
fication of  the  rule  of  contributory  negligence  sometimes  termed 
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the  doctrine  of  "last  clear  chance,"  as  declared  and  applied  in 
Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S.  551,  11  Sup. 
Ct.  653,  35  L.  Ed.  270,  Grand  Trunk  Railway  Co.  v.  Ives,  144  U. 
S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ;  Washington  &  George- 
town Railroad  Co.  v.  Harmon,  147  U.  S.  571,  13  Sup.  Ct.  557, 
37  L.  Ed.  284,  St.  Louis,  etc..  Railway  Co.  v.  Schumacher,  152 
U.  S.  77,  14  Sup.  Ct.  479,  38  L.  Ed.  361,  Chunn  v.  City  &  Subur- 
ban Railway,  207  U.  S.  302,  28  Sup.  Ct.  63,  52  L.  Ed.  219,  Den- 
ver City  Tramway  Co.  v.  Cobb,  164  Fed.  41,  90  C.  C.  A.  459, 
Illinois  Central  Ry.  Co.  v.  Ackerman,  144  Fed.  959,  76  C.  C.  A. 
13,  Gilbert  v.  Erie  R.  Co.,  97  Fed.  747,  38  C.  C.  A.  408,  Missouri 
Pacific  Ry.  Co.  v.  Moseley,  57  Fed.  921,  6  C.  C.  A.  641,  and  other 
cases. 

As  deduced  from  the  foregoing  authorities,  and  many  others 
that  might  be  cited,  this  qualification  may  be  stated  as  follows: 
A.,  who  by  his  own  negligent  act  or  conduct  has  placed  himself  in 
a  position  of  imminent  peril,  of  which  he  is  either  unconscious  or 
from  which  he  is  unable  to  extricate  himself  if  conscious,  may  not 
be  carelessly,  recklessly,  or  wantonly  injured  by  B.,  who,  after  he 
has  discovered  and  knows  the  helpless  and  perilous  condition  of 
A.,  has  it  within  his  power  to  avoid  doing  him  an  injury  by  the 
exercise  of  reasonable  care  and  diligence  in  the  use  of  such  in- 
strumentalities as  he  can  command;  and  the  failure  to  exercise 
such  reasonable  care  and  diligence  on  the  part  of  B.,  under  such 
circumstances,  will  constitute  actionable  negligence,  rendering  him 
liable  in  damages  to  A.,  notwithstanding  the  prior  negligent  act 
of  A.  in  placing  himself  in  position  to  receive  the  injury. 

From  the  extract  above  quoted  from  the  petition  of  plaintiff, 
the  claim  made  by  plaintiflf  in -this  case  is  within  the  qualification 
to  the  doctrine  of  contributory  negligence  stated,  if  proper  legal 
effect  be  given  the  conduct  of  plaintiff  in  becoming  voluntarily 
intoxicated;  and  as  there  seems  to  be  evidence  to  support  the 
charge  made,  and  as  the  case  was  tried  in  the  court  below  on  this 
theory,  it  remains  to  consider  whether  the  court  properly  defined 
the  doctrine  of  "last  clear  chance"  as  applicable  to  the  facts  of 
this  case,  and  the  legal  effect  of  plaintiff's  voluntary  intoxication, 
as  shown  by  its  charge  to  the  jury,  or  by  its  denial  of  requests 
made  by  defendant  to  charge.  On  this  branch  of  the  case  the 
defendant  requested  the  court  to  charge,  as  follows : 

"(6)  It  is  the  duty  of  a  person  walking  upon  a  street  rail- 
way track  to  make  vigilant  use  of  his  senses  of  sight  and  hearing, 
to  see  if  a  car  is  approaching  dangerously  near.  If  you  find  from 
the  evidence  that  at  the  time  of  this  accident  plaintiff  was  walking 
upon  the  street  car  track,  facing  towards  the  car,  it  was  liis  duty 
to  use  ordinary  care  to  protect  himself  from  injury;  and  if  you 
find  from  the  evidence  that  the  injury  was  the  proximate  resyilt 
of  his  failure  either  to  look  or  listen,  or  to  use  other  careful,  pru- 
dent means  of  protecting  himself  from  injury,  then  he  was  guilty 
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of  negligence  which  contributed  to  his  injury,  and  cannot  recover 
in  this  action,  unless  you  further  find  from  the  evidence  that  the 
motorman,  by  the  exercise  of  ordinary  care,  could  have  prevented 
the  accident  after  he  discovered  the  peril  of  the  plaintiff  and  his 
insensibility  of  danger,  yet  failed  to  do  so. 

**(7)  You  are  instructed  that  the  motorman  operating  the  car 
had  the  right  to  presume  that  the  plaintiff  was  in  the  full  pos- 
session of  his  senses,  and  would  appreciate  his  danger  in  walking 
down  the  track,  and  would  act  with  discretion,  and  that  he  had 
the  right  to  operate  his  car  with  that  presumption  in  his  mind, 
and  to  go  on  with  the  car  until  such  time  as  he  discovered  that 
the  plaintiff  was  not  in  the  possession  of  his  senses  and  did  not 
appreciate  his  danger,  or  understand  how  to  protect  and  guard 
himself  from  injury,  when  it  would  then  become  his  duty  to  stop 
the  car  and  avoid  the  accident,  if  possible. 

"(8)  The  fact  that  the  plaintiff  was  drunk,  if  you  find  from  the 
evidence  that  he  was  drunk,  did  not  relieve  him  from  his  duty 
to  exercise  ordinary  care  and  prudence  for  his  own  safety.  Drunk- 
enness will  never  excuse  one  for  failure  to  exercise  the  measure 
of  care  and  prudence  which  is  due  from  a  sober  man  under  the 
circumstances.  Men  must  be  content  to  enjoy  the  pleasures  of  in- 
toxication with  the  perils  attending  it.  When  they  make  them- 
selves drunk,  and  in  that  condition  wander  upon  a  railroad  track 
and  sustain  an  injury,  they  will  not  be  heard  to  plead  their  in- 
toxication as  an  answer  to  a  charge  of  negligence,  or  as  a  reason 
why  the  railroad  company  should  be  held  responsible  to 'them  for 
damages;  but,  on  the  other  hand,  if  the  motorman  operating  the 
car  discovered  that  the  plaintiff  was  drunk  and  insensible  of  his 
danger,  or  unaware  of  what  he  was  doing,  in  time  to  have  stop- 
ped the  car  and  avoided  the  accident,  and  failed  to  do  so,  then  the 
defendant  would  be  liable." 

The  requests  so  made  were  denied,  and  the  court,  among  other 
things,  charged  as  follows : 

"But,  on  the  other  hand,  if  you  believe  that  this  motorman,  as 
the  agent  of  the  defendant,  did  not  exercise  ordinary  diligence, 
such  as  a  reasonable  man  under  like  circumstances  would  have 
exercised,  could  have  seen  that  this  man's  condition  was  such 
that  he  did  not  know  how  to  get  off,  or  would  not  know  the  dan- 
ger he  was  in,  and  that  he  was,  in  fact,  helpless,  and  for  that 
reason  he  would  not  get  off,  and  that  he  could  have  ascertained 
and  did  ascertain  that  fact  in  time  to  have  stopped  his  car,  and 
thus  prevented  the  injury,  but  failed  to  do  so,  then  the  defendant 
is  guilty  of  negligence,  and  the  plaintiff  is  entitled  to  a  verdict 
at  your  hands." 

"Then  it  becomes  the  duty  of  the  man  in  charge  of  the  car  to 
give  signals  or  warnings  to  the  person  in  order  that  he  may  leave 
the  track,  and  if,  after  such  signals  are  given,  the  party  still  fails 
to  leave  the  track,  so  that  a  person  of  ordinary  intelligence  and 
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exercising  ordinary  and  reasonable  diligence  could  see  that  there 
must  be  something  the  matter  with  the  party,  then  it  is  the  duty 
of  a  person  in  charge  to  stop  that  car,  or  else  use  whatever  means 
are  in  his  power  for  the  purpose  of  stopping  it ;  and  if  he  fails 
to  do  so,  but  recklessly  and  carelessly  gops  on  with  the  car,  only 
trying  to  stop  it  when  it  is  too  late  to  prevent  the  accident,  then 
the  defendant  company  is  liable  for  the  injuries  caused  by  reason 
of  such  accident." 

"This  witness,  who  was  the  motorman  in  charge  of  the  car, 
seems  to  have  been  somewhat  mixed  up.  He  said  he  could  stop 
it  and  did  stop  it  within  10  feet,  and  then,  afterwards  said,  first 
he  put*  the  brakes  on  within  10  feet  of  the  man,  just  when  he 
came  back  in  front  of  the  track  and  walked  into  the  car,  and  after 
the  car  had  struck  the  man  it  still  ran  on  10  feet  more,  and  so 
the  wheel  went  over  his  leg  and  injured  him." 

"Now,  this  instruction  as  to  drunkeness  is  hardly  applicable. 
The  mere  fact  that  a  man  is  drunk  would  be  no  excuse  for  him 
not  to  keep  out  of  danger;  but  if  the  man's  condition  is  such, 
whether  it  is  caused  by  drunkeness  or  otherwise,  that  he  is  ab- 
solutely helpless,  that  he  can't  tell  right  from  wrong,  can't  tell 
the  danger  when  it  confronts  him,  then  the  law  is  otherwise." 

The  requests  made  contain  clear,  concise,  and  accurate  state- 
ments of  the  law  applicable  to  the  facts  of  the  case,  which  either 
should  have  been  given,  or  the  court  should  have  clearly,  distinctly, 
and  accurately  charged  the  jury  the  voluntary  act  of  plaintiff  in 
becoming  intoxicated  and  going  upon  tHe  track  of  defendant,  and 
there  remaining  under  the  circumstances  shown  by  the  evidence, 
constituted  such  negligence  on  his  part  as  precluded  all  recovery 
for  damages  sustained  by  him,  unless  the  case,  viewed  solely  and 
alone  from  the  standpoint  of  the  negligent  and  reckless  conduct 
of  the  motorman  in  charge  of  the  car,  after  the  perlious  position 
of  plaintiflf  was  known  to  him,  would  permit  plaintiff  to  recover, 
notwithstanding  his  own  negligent  conduct  had  placed  him  in  such 
position  of  peril,  and  under  such  negligent  circumstances  as  pre- 
cluded him  from  extricating  himself.  From  the  charge  given  the 
jury  may  well  have  thought,  and  doubtless  did  think,  the  fact  that 
plaintiff  was,  as  admitted,  highly  intoxicated,  excused  or  relieved 
him  from  the  consequence  of  his  negligent  acts ;  that  the  motor- 
man  should  have  exercised  care  and  diligence  to  ascertain  whether 
plaintiflf,  when  first  seen  on  the  track,  was  in  such  a  state  of  in- 
toxication that  he  would  fail  to  use  his  sense  of  sight  and  hearing 
to  warn  him  of  the  approach  of  danger  and  his  power  of  locomo- 
tion to  avoid  it. 

On  the  contrary,  when  the  motorman  discovered  plaintiff  ap- 
proaching on  the  track,  he  had  the  right  to  assume  he  would  use 
his  sense  of  sight  and  see  the  on-coming  car  with  its  bright  electric 
headlight,  the  view  of  which  was  entirely  unobstructed,  and  on 
seeing  it  would  exercise  such  care  and  prudence  for  his  safety 
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as  is  usually  employed  by  reasonable  men,  and  step  from  the 
track  in  time  to  avoid  a  collision;  and  not  until  it  became  "ap- 
parent and  known"  to  the  motorman  that  plaintiff  would  not  so 
act  as  a  prudent  man,  was  it  incumbent  upon  him  to  exercise  rea- 
sonable care  and  diligence,  by  the  use  of  such  instrumentalities  as 
were  at  his  command,  to  stop  the  car.  While  all  the  facts  and  cir- 
cumstances immediately  attending  the  accident,  including  the  ap- 
pearance plaintiff  presented,  his  manner  of  walking,  etc.,  were 
proper  evidential  facts  for  the  consideration  of  the  jury  in  arriv- 
ing at  a  determination  of  the  issue  presented,  yet  the  jury  were 
not  warranted  in  assuming,  from  the  mere  fact  that  plaintiff  pre- 
sented the  appearance  of  drinking,  he  had  reached  such  state  of 
intoxication  as  to  be  insensible  to  all  danger  or  his  duty  to  protect 
himself,  nor  was  the  motorman  bound  to  so  assume.  It  is  neither 
axiomatic  nor  knowledge  common  to  all  that  men  when  drinking 
are  utterly  reckless  of  their  safety  or  insensible  of  their  duty  to 
protect  themselves.  No  reward  of  merit  accompanies  the  act  of 
voluntary  intoxication.  As  said  by  Mr.  Beach  in  his  work  on 
Contributory  Negligence  (2d  Ed.)  391 : 

"Men  must  be  content,  especially  when  they  are  trespassers^ 
to  enjoy  the  pleasure  of  intoxication  cum  periculis." 

It  follows,  for  the  error  thus  committed,  the  judgment  must 
be  reversed,  and  the  case  remanded  for  a  new  trial.  It  is  so  or- 
dered. 
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Slattery  V,  New  York,  N.  H.  &  H.  R.  Co.  (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Oct.  21,  1909.) 

[89  N.  E.  Rep.  622.] 

Railroads — Crossings — Care  Required  of  Travelers.* — A  traveler  on 
a  public  highway,  approaching  a  railroad  crossing,  has  no  right  to  rely 
exclusively  on  the  fact  that  the  gates  are  open,  but  he  must  use  his 
own  senses  to  determine  whether  it  is  safe  to  go  on. 

Death — Contributory  Negligence  of  Deceased.! — ^Where  a  traveler, 
killed  by  a  train  at  a  crossing,  did  not  look  for  the  train,  which  would 
have  been  seen  if  he  had  done  so,  he  was  not  in  the  exercise  of  due 
care,  and  there  could  be  no  recovery  for  his  conscious  suffering,  nor 
for  his  death,  under  St.  1907,  p.  338,  c.  392,  making  a  railroad  liable  to 
a  fine,  if  the  death  of  one  in  the  exercise  of  due  care  is  caused  by  the 
negligence  of  its  servants. 

Evidence — Negative  Evidence — ^Weight.^ — Testimony  of  a  witness 
that  he  did  not  hear  an  engine  bell  ring,  with  no  accompanying  facts, 
is  of  no  value  as  evidence;  but  attending  circumstances  may  be  shown 
which  will  make  the  statement  strong  affirmative  evidence. 

Railroads — Death  of  Traveler  at  Crossing — Negligence — Evidence. — 
Where  a  witness  testified  that  he  did  not  notice  any  bell  from  a  train 
as  it  came  along,  and  on  his  cross-examination  that  he  did  not  notice 
whether  the  bell  was  rung  or  not,  that  he  did  not  hear  it,  that  he  would 
have  paid  attention  to  it  if  he  had  heard  it)  that  if  it  had  rung  he  would 
have  heard  it,  and  that  he  was  not  paying  any  attention  to  hear 
whether  the  bell  was  ringing  or  not,  the  question  whether  the  bell  was 
rung  or  not  was  for  the  jury. 

Death — Contributory  Negligence — Burden  of  Proof. — In  an  action 
founded  oh  St.  1906,  p.  580,  c.  463,  pt.  2,  §  245,  making  a  railroad  liable 
to  a  fine,  if  a  person  is  killed  at  a  crossing  where  the  bell  was  not 
sounded  as  required  by  law,  unless  it  proves  that  decedent  was  guilty 
of  gross  negligence,  the  burden  of  proving  gross  negligence  of  dece- 
dent is  on  the  railroad. 

Death — Contributory  Negligence  of  Decedent — Evidence. — A  trav- 
eler was  killed  by  a  train  at  a  crossing.  The  gates  were  open  when  he 
passed  by  them,  and  there  was  no  evidence  that  statutory  signals  were 
given.     The   first  three  tracks  were  blocked  with  cars,   obstructing 

♦See  second  foot-note  of  Louisville  &  N.  R.  Co.  v.  Roth  (Ky.),  32 
R.  R.  R.  610,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  610. 

tSee  second  foot-note  of  Chesapeake  &  O.  Ry.  Co.  v.  Hall's  Adm'r 
(Va.),  32  R.  R.  R.  638,  55  Am.  &  Eng.  R.  Cas..  N.  S.,  638;  second  foot- 
note of  Folkmire  v.  Michigan  United  Rys.  Co.  (Mich.),  32  R.  R.  R. 
328,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  328;  second  paragraph  of  first  foot- 
note of  Clemons  v.  Chicago,  etc.,  R.  Co.  (Wis.),  31  R.  R.  R.  491,  54  Am. 
&  Eng.  R.  Cas.,  N.  S.,  491. 

tSee  first  foot-note  of  Louisville  &  N.  R.  Co.  v.  MoUoy's  Arm'x 
(Ky.),  27  R.  R.  R.  500,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  500. 


796  '     Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Slattery  v.  New  York,  etc.,  R.  Co 

the  traveler's  view  of  the  approaching  train  on  the  fifth  track  until 
he  came  within  25  feet  of  it  The  day  was  dark  and  foggy.  There 
was  also  evidence  that  a  freight  train  was  passing  in  the  opposite 
direction.  Held,  that  the  railroad  did  not  establish  the  traveler's 
gross  negligence,  and  a  recovery  in  an  action  for  his  death,  founded 
on  St.  1906,  p.  580,  c.  463,  pt.  2,  §  245,  making  a  railroad  liable  to  a 
fine  in  case  a  person  is  killed  at  a  crossing  where  the  bell  was  not 
rung  as  required  by  law,  it  proves  that  decedent  was  guilty  of  gross 
negligence,  was  authorized. 

Excq)tions  from  Superior  Court,  Worcester  County. 

Actions  by  Margaret  Slattery,  administratrix  of  James  A. 
Slattery,  against  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company.  There  was  a  verdict  for  defendant  in  each  ac- 
tion, and  plaintiff  in  each  action  brings  exceptions.  Overruled  in 
part,  and  sustained  in  part. 

Z>.  /.  Walsh  and  F,  N.  Spcllman,  for  plaintiff. 

Choate,  Hall  &  Stewart  and  Arthur  J.  Young,  for  defendant. 

LoRiNG,  J.  These  are  two  actions  of  tort  brought  by  the  admin- 
istratrix of  the  estate  of  one  James  A.  Slattery,  who  was  killed 
by  one  of  the  defendant's  passenger  trains  on  a  highway  crossing 
at  grade  in  the  city  of  Worcester.  The  first  count  is  founded  on 
St.  1907,  p.  338,  c.  392  (amending  Rev.  Laws,  c.  Ill,  §  267,  and 
St.  1906,  p.  506,  c.  463,  pt.  1,  §  &J),  which  (inter  alia)  makes  a 
railroad  liable  to  a  fine  in  case  the  death  of  one  in  the  exercise 
of  due  care  is  caused  by  the  negligence  of  its  agents  or  servants. 
The  second  count  is  founded  on  St.  1906,  p.  580,  c.  463,  pt.  2, 
§  245  (re-enacting  Rev.  Laws,  c.  Ill,  §  268),  which  makes  a  rail- 
road liable  to  a  fine  in  case  a  person  is  killed  at  a  crossing  where 
the  bell  must  be  rung  or  the  whistle  sounded,  and  it  appears  that 
those  signals  were  not  given  as  required  by  law  and  that  that  neg^ 
lect  contributed  to  the  accident,  unless  the  defendant  proves  that 
the  deceased  was  guilty  of  gross  or  willful  negligence. 

The  second  action  was  brought  for  the  conscious  suffering  of 
the  intestate  caused  by  the  same  accident. 

An  agreement  was  made  as  to  the  point  from  which  the  de- 
ceased had  a  view  of  the  track  in  question.  It  was  also  agreed 
that  "by  order  of  the  board  of  railroad  commissioners  issued 
under  Rev.  Laws,  c.  Ill,  §  189,  as  amended  by  St.  1906,  p.  555,  c. 
463,  pt.  2,  §  148,  the  defendant  company  was  exempt  from  blow- 
ing the  locomotive  whistle  as  a  signal  at  this  crossing."  On  these 
two  agreements  and  the  plaintiff's  evidence  the  presiding  judge  di- 
rected a  verdict  for  the  defendant  in  both  actions.  The  cases  are 
here  on  exceptions  to  those  rulings. 

The  accident  happened  at  about  42  minutes  after  6  o'clock  on 
the  morning   of  December  14,  1907. 
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The  intestate  came  to  the  crossing  in  question  on  the  northerly 
side  of  Plymouth  street,  and  was  killed  by  an  outbound  passen- 
ger train  on  the  fifth  of  the  eight  tracks  which  are  laid  across 
that  street  and  which  constitute  the  grade  crossing  in  question. 
There  are  gates  across  the  highway  at  each  end  of  the  crossing, 
operated  by  a  crank  situated  on  the  west  side.  The  intestate 
came  to  the  crossing  from  the  east.  The  evidence  showed  that 
the  gates  were  up  on  the  east  side  oi  the  crossing  when  he  passed 
them. 

The  nearest  rail  of  the  track  here  in  question  was  84  feet  from 
the  gate  as  a  man  walked  on  the  north  side  of  Plymouth  street 
and  of  the  crossing.  There  was  evidence  that  there  were  freight 
cars  standing  on  the  first  three  tracks,  which  wholly  obstructed 
the  view  of  a  train  on  the  track  here  in  question,  that  is,  the  out- 
ward bound  track.  From  the  gate  to  the  westerly  rail  of  the 
third  track  was  59.5  feet.  From  there  to  the  nearer  rail  of  the 
track  in  question  was  24^^  feet.  The  parties  "agreed  that  the 
distance  from  a  point  where  Slattery  had  a  clear  view  of  500  feet 
in  the  direction  from  which  the  train  was  approaching  to  the 
nearer  rail  of  the  track  on  which  the  train  that  hit  him  came  was 
25  feet." 

Only  one  witness  testified  to  what  Slattery  did  after  he  passed 
by  the  gates.  He  testified  that:  "The  freight  was  passing  the 
New  Haven  road  about  at  the  time  he  passed  when  I  was  coming 
and  they  commenced  to  lower  the  gates.  The  gates  had  not  been 
completely  lowered  at  the  time  he  was  struck.  They  were  just 
being  lowered  at  the  time  I  saw  him  struck.  I  saw  the  engine  of 
the  passenger  train  strike  him.  As  he  walked  beyond  the  gates 
and  over  the  tracks  there  as  he  walked  up  to  the  time  he  was 
struck,  he  was  walking  along  just  as  he  would  be  going  to  his 
work,  looking  straight  ahead." 

The  intestate  had  no  right  to  rely  exclusively  on  the  fact  that 
the  gates  were  up  when  he  passed  by  them.  He  was  bound  to 
use  his  own  senses  to  determine  whether  it  was  safe  to  go  on. 
Ellis  V,  Boston  &  Maine  R.  R.,  169  Mass.  600,  48  N.  E.  839,  and 
cases  there  cited;  Santore  v,  N.  Y.  Central,  etc.,  R.  R.  (Oct. 
1909)  89  N.  E.  619,  and  cases  cited. 

The  only  evidence  introduced  by  the  plaintiff  shows  that  the 
intestate  did  not  look.  In  addition  it  is  apparent  that  he  would 
have  seen  the  train  if  he  had  looked.  Under  these  circumstances 
the  plaintiff  failed  in  showing  that  the  intestate  was  in  the  ex- 
ercise of  due  care.  Hudson  v.  Lynn  &  Boston  R.  R.,  185  Mass. 
510,  71  N.  E.  66;  Walsh  v.  Boston  &  Maine  R.  R.,  171  Mass. 
52,  50  N.  E.  453 ;  Raymond  v.  New  York,  New  Haven  &  Hart- 
ford R.  R.,  182  Mass.  337,  65  N.  E.  399:  Roberts  v.  N.  Y.,  N. 
H.  &  H.  R.  R.,  175  Mass.  296,  56  N.  E.  559;  Fitzgerald  v.  Bos- 
ton Elevated  Ry.,  194  Mass.  242,  80  N.  E.  224.  It  follows  that 
the  verdicts  were  rightly  ordered  in  the  second  action  and  on  the 
first  count  in  the  first  action. 
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We  are  however  of  opinion  that  there  was  error  in  ordering 
a  Verdict  for  the  defendant  on  the  second  count  of  the  first  action. 

Three  witnesses  testified  as  to  the  ringing  of  the  bell.  When 
two  of  them,  Boyer  and  Nora  Moriarty,  came  to  the  gates,  they 
were  down.  But  the  third,  Cahill,  who  was  trying  to  catch  up 
with  Slattery,  passed  the  gates  as  they  were  being  lowered,  and 
kept  on  after  Slattery.  On  his  direct  examination  Cahill  testified : 
*'I  didn't  notice  any  bell  or  sound  from  the  train  as  it  came  along." 
On  his  cross-examination  he  testified:  "I  didn't  notice  whether 
the  bell  was  ringing  or  not.  I  didn't  hear  it.  I  would  pay  at- 
tention to  it  if  I  heard  it,  but  I  didn't  hear  it.  If  it  had  rung  I 
would  have  heard  it.  I  wasn't  paying  any  attention  to  hear 
whether  the  bell  was  ringing  or  not  because  I  didn't  hear  it." 

Whether  testimony  by  a  witness  that  he  did  not  hear  a  bell 
ring  is  evidence  that  it  did  not  ring  depends  upon  the  surrounding 
circumstances.  "Ordinarily,  all  that  a  witness  can  say,  in  such 
a  case,  when  called  to  prove  that  a  bell  was  not  rung,  is  that  he 
did  not  hear  it.  Such  a  statement,  with  no  accompanying  facts, 
is  merely  negative,  and  of  no  value  as  evidence.  But  attending 
circumstances  may  be  shown  which  make  the  statement  strong 
affirmative  evidence.  It  may  appear  that  all  the  attention  of 
which  the  witness  was  capable  was  concentrated  on  the  effort 
to  ascertain  whether  the  bell  was  rung,  and  his  failure  to  hear 
it  could  only  have  been  becsy^ise  it  made  no  sound.  A  witness 
may  be  in  any  conceivable  attitude  of  attention  or  inattention, 
which  will  give  his  evidence  value,  or  leave  it  with  little  or  no 
weight;  but  where  his  position  is  such  that  the  sound  would 
have  been  likely  to  attract  his  attention  if  the  bell  had  rung,  his 
failure  to  hear  it  is  some  evidence  that  there  was  no  ringing." 
Knowlton,  J.,  in  Menard  v.  B.  &  M.  R.  R.,  150  Mass.  386,  387, 
23  N.  E.  214. 

Cases  like  TuUy  v.  Fitchburg  Railroad,  134  Mass.  499,  and 
Livermore  v.  Fitchburg  R.  R.,  163  Mass.  132,  39  N.  E.  78i9,  on 
the  one  hand,  and  those  like  Lamoureux  v.  N.  Y.,  N.  H.  &  H. 
R.  R.,  169  Mass.  338,  47  N.  E.  1009,  Walsh  v.  B.  &  M.  R.  R., 
171  Mass.  52,  50  N.'  E.  453,  and  McDonald  v,  N.  Y.  C.  &  H.  R.  R. 
Co.,  186  Mass.  474,  72  N.  E.  55,  on  the  other  hand,  do  not  reach 
the  question  which  we  have  to  decided  All  that  the  witness  tes- 
tified to  in  Tully  v.  Fitchburg  R.  R.,  134  Mass.  499,  was,  ''About 
the  bell  ringing  I  cannot  say  whether  I  heard  it  or  not ;"  and  the 
testimony  given  by  the  witness  in  Livermore. z'.  Fitchburg  R.  R., 
163  Mass.  132,  39  N.  E.  789,  was  similar.  On  the  other  hand  in 
Lamoureux  v.  New  York,  N.  H.  &  H.  R.  R.,  169  Mass.  338,  47 
N.  E.  1009,  the  witness  testified :  "What  took  my  attention  was 
the  team  came  along  and  there  was  not  any  whistle  or  sound 
from  the  train,  and  I  says  to  myself,  'That's  funny.'  "  In  Walsh 
V.  Boston  &  Maine  Railroad,  171  Mass.  52,  50  N.  E.  453,  a  hus- 
band and  wife  stopped  to  see  the  train  go  by,  and  they  both 
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testified  "that  they  heard  the  usual  noise  of  an  approaching  train, 
tut  that  they  heard  no  whistle  blown  or  bell  rung  before  the  train 
reached  the  crossing."  The  wife  also  testified  that  "her  at- 
tention was  concentrated  on  it  [the  train]  all  the  time."  In  Mc- 
Donald V,  New  York  Central  &  Hudson  River  Railroad,  186 
Mass.  474,  72  N.  E.  55,  "two  witnesses  testified  positively  that  the 
whistle  was  not  blown  nor  the  bell  rung." 

The  remaining  cases  are  Menard  v,  Boston  &  Maine  Railroad, 
150  Mass.  386,  23  N.  E.  214,  Johanson  v.  Boston  &  Maine  Rail- 
road, 153  Mass.  57,  26  N.  E.  426,  Hubbard  v.  Boston  &  Albany 
Raib-oad,  159  Mass.  320,  34  N.  E.  459,  and  Daniels  v.  New  York, 
New  Haven  &  Hartford  Railroad,  183  Mass.  393,  67  N.  E.  424, 
€2,  L.  R.  A.  751.  In  Menard  v,  Boston  &  Maine  Railroad,  Johan- 
son V.  Boston  &  Maine  Railroad,  and  Daniels  v.  J^ew  York,  New 
Haven  &  Hartford  Railroad,  testimony  by  witnesses  that  they  did 
not  hear  the  whistle  or  bell  or  one  of  them  was  held  to  be  evidence 
that  those  signals  were  not  given.  In  Hubbard  v,  Boston  &  Al- 
bany Railroad  it  was  held  that  it  was  not. 

In  Hubbard  v.  Boston  &  Albany  Railroad  one  witness  was  en- 
gaged in  "putting  the  boards  down  around  the  bottom  of  the  hen- 
house" near  the  track,  and  the  other  was  working  for  the  first 
witness  "on  the  henhouse  fence."  The  court  took  the  view  that 
from  their  occupation  there  was  affirmative  evidence  showing 
that  they  would  not  be  likely  to  have  heard  the  bell  if  it 'had  rung. 

It  does  not  appear  from  the  report  of  Johanson  v.  Boston  & 
Maine  Railroad  who  the  witnesses  were  who  testified  that  they 
did  not  hear  the  whistle  or  what  they  were  doing.  It  appears 
from  the  original  papers  that  the  first  witness  was  a  brother  of 
one  of  the  boys  killed,  and  was  following  them,  and  that  the  other 
was  in  a  building  adjoining  the  roadbed  of  the  railroad  and  about 
500  feet  away,  and  that  he  was  looking  from  a  window  toward 
Boston,  the  direction  from  which  the  train  in  question  was  coming. 
In  Menard  v,  Boston  &  Maine  Railroad,  some  of  the  witnesses 
were  driving  in  a  carriage  over  the  same  crossing,  directly  ahead 
of  the  three  persons  who  were  killed,  and  in  Daniels  v.  New  York, 
New  Haven  &  Hartford  Railroad,  the  statement  put  in  evidence 
was  the  statement  of  the  deceased.  It  was  §aid  by  the  court  in 
Menard  v,  Boston  &  Maine  Railroad  that  "three  of  them  were  rid- 
ing at  great  risk  to  their  lives  if  they  failed  to  notice  such  signals 
as  they  heard."  150  Mass.  387,  23  N.  E.  214.  And  there  is  nothing 
to  the  contrary  in  Hines-z;.  Stanley  Electric  Mfg.  Co.  (October, 
1909)  89  N.  E.  628. 

In  the  case  at  bar  CahilFs  testimony  on  his  direct  examination 
comes  within  Menard  v.  Boston  &  Maine  Railroad  and  Daniels  v. 
New  York,  New  Haven  &  Hartford  Railroad.  He  was  crossing 
these  same  tracks  after  the  gates  had  been  lowered.  It  was 
enough  under  those  circumstances  that  he  testified  that  he  did  not 
**notice"  a  bell.    There  is  nothing  in  his  cross-examination  which 


800       Vol  34  R  R  R— Vol  57  Am  &  Eng  R  Cas  N  S 

Slattery  v.  New  York,  etc,  R.  Co 

should  obliterate  what  he  said  on  direct.  See  Purple  v.  Green- 
field, 138  Mass.  1 ;  Cameron  v.  New  England  Telephone  &  Tele- 
graph Co.,  128  Mass.  310,  65  N.  E.  385.  His  testimony  on 
cross-examination  was  conflicting.  On  all  his  testimony  it  was  for 
the  jury  to  say  what  he  meant,  and  whether  on  his  evidence  the 
bell  did  or  did  not  ring.  It  follows  that  the  ruling  directing  a 
verdict  for  the  defendant  must  stand,  if  it  is  to  stand,  on  the  gross 
negligence  of  the  plaintiff's  intestate. 

The  burden  of  proving  gross  negligence  on  the  part  of  the  intes- 
tate was  on  the  defendant.  Copley  v.  New  Haven  &  Northampton 
Co.,  136  Mass.  6;  Walsh  v.  Boston  &  Maine  Railroad,  171  Mass. 
52,  SON.  E.  453;  McDonald  z\  New  York  Central  &  Hudson 
River  Railroad,  186  Mass.  474,  72  N.  E.  55 ;  Brusseau  v.  New 
York,  New  Haven  &  Hartford  Railroad,  187  Mass.  84,  72  N.  E. 
348;  Kenny  v.  Boston  &  Maine  Railroad,  188  Mass.  127,  74  N.  E. 
309 ;  Kelsall  v.  New  York,  New  Haven  &  Hartford  Railroad,  196 
Mass.  554,  82  N.  E.  674.  There  have  been  cases  where  it  has  been 
held  on  the  plaintiff's  own  story  that  as  matter  of  law  he  was 
guilty  of  gross  negligence.  See  Debbins  v.  Old  Colony  Railroad, 
154  Mass.  402,  28  N.  E.  274;  Emery  v,  Boston  &  Maine  Railroad^ 
173  Mass.  136,  53  N.  E.  278. 

But  in  our  opinion  the  case  at  bar  is  not  such  a  case.  By  the 
testimony  of  every  witness  the  gates  were  up  when  the  deceased 
passed  by  them  and  the  jury  could  find  that  no  statutory  signals 
were  given.  The  first  three  tracks  were  blocked  with  cars  which 
wholly  obstructed  Slattery's  view  of  the  approaching  train  until 
he  came  within  25  feet  of  it.  The  accident  happened  before  the 
sun  was  up  and  there  was  testimony  that  on  the  morning  in  ques- 
tion "it  was  kind  of  dark  and  foggy  like."  We  do  not  think  that 
the  case  can  be  fairly  distinguished  from  Brusseau  v.  New  York, 
New  Haven  &  Hartford  Railroad,  187  Mass.  84,  72  N.  E.  348. 
See,  also,  Kenny  v.  Boston  &  Maine  Railroad,  188  Mass.  127,  74 
N.  E.  309.  In  addition  to  that  there  is  this  statement  in  the  bill  of 
exceptions,  as  testified  to  by  Cahill :  "The  freight  was  passing  the 
New  Haven  road  about  at  the  time  he  passed  when  I  was  coming 
and  they  commenced  to  lower  the  gates."  That  would  seem  to 
warrant  a  finding  that  a  freight  train  was  passing  in  the  opposite 
direction.  H  that  be  so,  it  was  a  further  fact  tending  to  distract 
Slattery's  attention  from  the  train  which  ran  him  down. 

The  result  is  that  the  exceptions  must  be  overruled  which  were 
taken  to  the  ruling  directing  verdicts  for  the  defendant  in  the  sec- 
ond action,  and  on  the  first  count  in  the  first  action,  and  that  the 
exception  to  the  ruling  directing  a  verdict  for  the  defendant  on 
the  second  count  in  the  first  action  must  be  sustained. 

So  ordered. 
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IN  ATTEMPTING  TO  AVOID  SUDDEN  AND  APPAR- 
ENTLY IMMINENT  DANGER. 

Absence  of  negligence  on  part  of  defendant,  747. 

Contributory  negligence  and  negligence,  747. 

Contributory  negligence  is  question  for  jury,  740. 

Contributory   negligence    sole   cause   of   injury,   747. 

Degree  of  care  required  of  injured  person,  751. 

General  rule,   735. 

Lack  of  time  for  deliberation,  749. 

Not  required  to  use  the  judgment  and  care  exacted  under  ordinary 
circumstances,  752. 

Peril  created  by  injured  person,  746. 

Peril  may  be  created  by  third  party,  751. 

Reasonable  cause  for  alarm  essential,  748. 

Reasonableness   of  cause   for  alarm   is   question   for  jury,  749. 

Right  of  choice  between  dangerous  alternatives,  739. 

Right  to  act   according   to  apparent   circumstances,   752. 

Where  injury  would  not  have  resulted  but  for  the  attempt  to  es- 
cape the  apparent  danger,  742. 

34  K  R  R-Sl 
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ACCIDENTS  ON  TRACK. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  CROSS- 
INGS; LICENSEES;  NEGLIGENCE;  STREET  RAIL- 
WAYS; TRESPASSERS. 

Contributory  Negligence. 

Average  man  while  walking  on  railroad  track  would  look  around 
before  he  had  traveled  220  feet,  at  three  miles  per  hour,  or 
take  other  precautions  to  learn  of  approach  of  train,  was 
question  for  jury  whether.     Bourassa  v.  Grand  Trunk  Ry.  Co. 

■  (N.  H.),  355. 

Evidence  of  plaintiff's  habit  of  looking  for  approach  of  trains 
before  going  on  track  was  admissible,  where  he  testified  from 
his  knowledge  of  use  of  the  track  by  railroad  that  he  had 
no  expectation  of  a  train  passing  at  time  he  was  struck  by  one. 
Bourassa  v.  Grand  Trunk  Ry.  Co.  (N.  H.),  355. 

Signals  were  not  sounded  for  crossings  within  870  feet  from 
place  where  plaintiff  was  struck  by  engine  while  walking  on 
track  was  admissible  on  question  of  his  care,  evidence  that. 
Bourassa  v.  Grand  Trunk  Ry.  Co.   (N.   H.),  355. 

Lookouts. 

Trainmen's  failure  to  use  ordinary  care,  to  keep  watch  u^^on 
backing  train  for  persons  upon  track  at  point  much  used  by 
public,  with  acquiescence  of  railroad,  liability  of  railroad  on  ac- 
count of  personal  injuries  resulting  from.  Florida  Ry.  Co.  v. 
Sturkey  (Fla.},  410. 

ADVERSE  POSSESSION. 

Grantor's  possession  is  adverse  to  grantee,  when.  Dotson  v.  Atch- 
ison, etc.,  Ry.  Co.  (Kan.),  693. 

AGENCY. 

See  MASTER  AND  SERVANT. 

ANIMALS. 

See  STOCK,  INJURIES  TO. 

BAGGAGE. 

What  l8. 

Money  carried  as  baggage,  carrier  of  passengers  is  not  liable 
for  loss  of  unusual  amount  of.  Chesapeake  &  O.  Ry.  Co.  v. 
Hall  (Ky.),  468. 

BILLS  OF  LADING. 

Authority  of  agents  of  common  carrier  to  bind  it  by  the  issue  of 
bills  of  lading  when  the  property  is  not  in  the  carrier's  possession. 
Missouri,  etc.,  Ry.  Co.  v.  Sealy  (Kan.),  627. 

BRIDGES. 

Traction  company,  which  had  only  assumed  to  perform  county's  du- 
ties in  the  premises,  was  not  liable  for  injuries  to  traveler  caused 
by  defect  in  bridge,  under  contract  between  county,  steam  rail- 
road and  itself,  which  provided  for  change  in  location  of  county 
highway  crossing  the  railroad's  track  at  grade,  and  which  re- 
quired the  railroad  and  the  traction  company  to  construct  over- 
head bridge  at  their  own  expense,  and  bound  traction  company  to 
keep  it  in  repair.     Blue  Grass  Traction  Co.  v.  Grover  (Ky.),  100. 
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CARRIERS. 

See  BAGGAGE;  BILLS  OF  LADING;  CARRIER?  OF  LIVE 
STOCK;  CARRIERS  OF  PASSENGERS;  COMMON  CAR- 
RIERS; CONNECTING  CARRIERS;  CONSTITUTIONAL 
LAW;  INTERSTATE  COMMERCE;  RAILROAD  COM- 
MISSIONS. 

CARRIERS  OF  LIVE  STOCK. 
Conversion. 

Carrier  removing,  during  transit,  horses  injured  by  fire  to  have 
them  treated,  was  not  guilty  of  converting  them,  though  such 
removal  was  made  over  shipper's  objection.  Spokane  Grain  Co. 
V.  Great  Northern  Express  Co.  (Wash.),  463. 

Damages. 

Measure  of  damages  for  injuries  to  race  horse.  Southern  Ex- 
press Co.  t'.  Fox  &  Logan  (Ky.),  166. 

Receipt  by  shipper,  stating  that  the  stock  was  received  at  its  des- 
tination in  good  order,  does  not  conclude  him  from  recovering 
damages  for  negligent  delay  in  transporting  the  stock.  Need- 
ham  V.  Boston  &  M.  R.  Co.  (Vt.),  476. 

Degree  of  Care. 

If  car  stall  was  reasonably  safe,  carrier  was  not  responsible  for 
injuries  to  horse  in  consequence  of  its  kicking  the  stall  loose  be- 
cause of  fright.  Southern  Express  Co.  v.  Fox  &  Logan  (Ky.), 
166. 

Delay. 

Carrier  need  not  run  a  special  train  with  a  car  of  stock  of  a  ship- 
per.    Needham  v.  Boston  &  M.  R.  Co.  (Vt),  476. 

Limiting  Liability. 

Require  such  careful  inspection  of  stock  pen  as  would  reveal  that 
hook  fastening  gate  was  bent  so  that  it  mi^ht  not  hold  against 
pressure,  contract  providing  that  occupying  such  pens  shall  be 
acknowledgment  of  their  suitability  did  not.  Buck  v.  Oregon  R. 
&  N.  Co.  (Wash.),  162. 

CARRIERS  OF  PASSENGERS. 

See  IMPUTED  NEGLIGENCE;  JUDICL^L  NOTICE; 
LEASES  AND  RUNNING  POWERS;  STATIONS  AND  DE- 
POTS; TICKETS  AND  FARES. 

Accompanying  Passengers. 

Degree  of  care  due  person  accompanying  passenger  to  train.  For- 
tune V.  Southern  Ry.  Co.  (N.  Car.),  237. 

Assaults. 

Assault  by  conductor  of  train  made  up  to  go  to  relief  of  wrecked 
passenger  train,  upon  person  upon  former  train  to  ask  permis- 
sion to  ride  to  wrecked  train  in  order  to  assist  his  mother,  ren- 
dered carrier  liable.    Yazoo  &M.  V.  R.  Co.  r.  Shelby  (Miss.),  34. 

Assaults  upon  passengers  by  servants  or  strangers,  liability  of 
carrier  for.    Irwin  v.  Louisville  &  N.  R.  Co.  (Ala.),  11. 

Carrier's  duty  to  protect  passengers.  Irwin  v.  Louisville  &  N.  R. 
Co.  (Ala.),  11. 

Count  of  declaration  was  insufficient  in  not  showing  that  the  em- 
ployee alleged  to  have  committed  assault  on  passenger  was 
acting  within  scope  of  his  duties.  Philadelphia,  etc.,  R.  Co.  i\ 
Green  (Md.),  414. 
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Count  shewing  that  a  passenger,  while  in  carrier's  waiting  room, 
was  assaulted  by  the  employee  in  charge  of  such  room,  shows 
that  such  wrong  was  done  by  the  employee  while  acting  within 
scope  of  his  duties.  Philadelphia,  etc.,  R.  Co.  v.  Green  (Md.)* 
414. 

Missile  thrown  through  car  window,  liability  of  carrier  for  injury 
to  passenger  caused  by.  Irwin  v,  Louisville  &  N.  R.  Co. 
(Ala.),  11. 

Passenger  who  began  a  melee  by  striking  brakeman  could  not  re- 
cover damages  of  railroad  for  injuries  received  in  fight  which 
ensued.     Arnold  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  438. 

Started  by  passenger  by  striking  the  brakeman,  ca/rier  was  not 
liable  for  assault  by  brakeman  in  melee.  Arnold  v.  Atchison^ 
etc.,  Ry.  Co.  (Kan.),  438. 

Wanton  assault  upon  passenger  by  conductor,  sufficiency  of  al- 
legation of.     Birmingham  Ry.,  etc.,  Co.  v.  Parker  (Ala.),  215. 

Where  person  getting  on  street  car  is  injured  by  passenger  stand- 
ing on  its  platform,  and  conductor  has  no  opportunity  to  inter- 
fere, carrier  is  not  liable.  Widener  v.  Philadelphia,  etc.,  Co. 
(Pa.),  6. 

Assisting  Passengers. 

Ordinarily  carrier  need  not  assist  passenger  in  boarding  or  alight- 
ing from  train.    Chicago,  etc.,  Co.  v,  Lampman  (Wyo.),  28. 
Bundles  in  doorway  of  elevated  railway  car  belong  to  passenger, 

presumption  that.     Lyons  v.  Boston  Elev.  Ry.  Co.  (Mass.),  440. 
Bundles  of  another  passenger  in  doorway  of  elevated  railway  car 

caus.e  passenger  to  fall,  liability  of  carrier  where.     Lyons  v.  Bas- 

ton  Elev.  Ry.  Co.  (Mass.),  440. 

Burden  of  Proof. 

Parents  suing  for  negligent  death  of  sen  while  passenger  must 
produce  testimony  to  establish  prima  facie  that  carrier  was 
negligent,  and  that  such  negligence  caused  the  death.  Hart^r. 
St.  Louis  &  S.  F.  R.  Co.  (Kan.),  251. 

Concurring  Negligence. 

Injury  to  passenger  from  concurring  negligence  of  carrier  and 
stranger,  liability  of  carrier  for.  Irwin  v,  Louisville  &  N.  R. 
Co.  (Ala.),  11. 

Collisions. 

Negligence  of  flagman  in  failing  to  notify  a  train,  as  ordered  by 
dispatcher,  that  another  train  was  approaching  it  on  same  track, 
was  negligence  of  carrier,  as  respects  passenger  injured  by  col- 
lision of  trains.     Harris  v.  Puget.  Sound  Elect.  Ry.  (Wash.),  45. 

Where  street  car  passenger  was  injured  by  collision  between  car 
in  which  she  was  riding  and  car  of  another  company  at  street 
intersection,  liability  of  both  companies  was  several  and  not 
joint.    Schmidt  v.  Chicago  City  Ry.  Co.  (111.),  243. 

Contributory  Negligence. 

Alighting  from  moving  train.  Chicago,  etc.,  Co.  v.  Lampman 
(Wyo.),  28. 

Board  street  car  going  faster  than  a  man  can  walk,  attempting  to. 
Quinn  v.  Philadelphia  Rapid  Transit  Co.  (Pa.),  457. 

Direction  of  verdict  was  proper  where  alighted  street  car  passen- 
ger passed  around  rear  of  car,  brushed  against  fender  and  fell. 
Powers  V.  Connecticut  Co.  (Conn.),  434. 

Duty  of  passenger  to  alight  from  train  with  reasonable  prompt- 
ness.    Chicago,  etc.,  Co.  v.  Lampman  (Wyo.),  28. 


806  GENERAL  INDEX 

CARRIERS  OF  PASSENGERS.— Continued. 

Intoxication  of  street  car  passenger  injured,  by  reason  of  derail- 
ment of  his  car.    Coburn  v.  Moline,  etc.,  Ry.  Co.  (111.),  429. 

It  is  not  negligence  per  se  for  a  passenger  to  fail  to  stop,  look, 
and  listen  while  crossing  track  to  take  passage  on  train 
scheduled  to  stop  there.  Illinois  Cent.  R.  Co.  v.  Daniels 
(Miss.),  196. 

Jumping  from  moving  train  upon  seeing  that  collision  was  immi- 
nent.   Big  Sandy  &  C.  R.  Co.  v,  Blankenship  (Ky.),  213. 

Passenger  killed  while  running  to  depot  to  catch  train,  by  rapidly- 
moving  freight  train  arriving  on  parallel  track  at  depot  at  instant 
or  arrival  of  passenger  train,  test  of  contributory  negligence  of. 
Illinois  Cent.  R.  Co.  v.  Daniels  (Miss.),  196. 

Passenger  killed  while  running  to  depot  to  catch  train,  by  rapidly 
moving  train  arriving  on  parallel  track  at  depot  at  the  instant 
of  arrival  of  passenger  train,  was  question  for  jury,  contributory 
negligence  of.    Illinois  Cent  R.  Co.  v.  Daniels  (Miss.),  196. 

Passenger  placing  hand  upon  car  door  frame  at  place  where  clos- 
ing of  door  will  cause  injury.  Christensen  v.  Oregon  Short  Line 
R.  Co.  (Utah),  253. 

Passenger's  'duty  to  ascertain  carrier's  rules.  Coburn  r.  Moline, 
etc.,  Ry.  Co.  (111.),  429. 

Passing  from  one  vestibuled  coach  to  another,  right  to  assume 
that  all  appliance  were  in  proper  position  when.    St.  Louis,  etc., 
Ry.  Co.  V.  Oliver  (Ark.),  191. 

Passing  from  one  vestibuled  coach  to  another  while  train  is  mov- 
ing.    St.   Louis,  etc.,  Ry.  v.  Oliver   (Ark.),  191. 

Riding  on  street  car  platform  in  disobedience  of  rule  of  which 
passenger  was  ignorant.  Coburn  v,  Moline,  etc.,  Ry.  Co.  (III.), 
429. 

Right  of  passenger  standing  on  running  board  to  assume  that  car- 
rier will  not  expose  him  to  peril  from  passing  vehicles.  El- 
dredge  V.  Boston  Elev.  Ry.  Co.   (Mass.),  41. 

Right  of  passenger  to  assume  that  carriei^  has  exercised  highest 
degree  of  care  in  providing  for  his  safety.  Illinois  Cent.  R.  Co. 
V.  Daniels  (Miss.),  196. 

Right  of  passenger  while  going  to  depot  to  take  train,  to  assume 
that  train  on  parallel  track  will  not  be  running  in  excess  of  the 
maximum  speed  limit,  and  that  the  carrier  will  not  run  its  trains 
over  the  parallel  track  in  such  a  way  as  to  subject  him  to  un- 
usual dangers.    Illinois  Cent.  R.  Co.  v.  Daniels  (Miss.),  196. 

Standing  on  car  platform  while  train  is  moving.  Davis  r.  Atlanta, 
etc.,  Ry.  Co.  (S.  Car.),  249. 

Standing  on  foot-board  of  crowded  street  car.  Math  v.  Chicago 
City  Ry.  Co.  (111.),  206. 

Standing  on  running  board.  Eldredge  v.  Boston  Elev.  Ry.  Co. 
(Mass.),  41. 

Damages. 

Insulting  conduct  of  conductor  when  demanding  fare  from  female 
passenger  after  she  had  retired  for  the  night  in  sleeping  car, 
$1500  was  proper  verdict  for.  Yazoo  &  M.  V.  R.  Co.  v.  Fitz- 
gerald (Miss.),  58. 

$750  was  excessive  verdict  for  ejection  of  passenger  because  of 
expiration  of  time  limit  of  ticket.  Brian  v.  Oregon  Short  Line 
R  Co.  (Mont),  18. 

Decree  of  Care. 

Carrier  must  exercise  utmost  care,  but  is  not  insurer  of  passen- 
ger's safety.  Christensen  v.  Oregon  Short  Line  R  Co.  (Utah), 
253. 
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Certain  findings  were  not  findings  of  negligence  because  of  ab- 
sence of  any  finding  that  the  defect  in  the  street  car  controller 
had  existed  for  such  time  as  to  have  enabled  the  carrier  to  have 
repaired  it  before  its  explosion  injured  passenger.  Gay  v,  Mil- 
waukee, etc.,  Co.  (Wis.),  1. 

Degree  of  care  to  be  exercised  towards  one  accepted  as  a  passen- 
ger on  foot-board  of  street  car.  Math  v,  Chicago  City  Ry.  Co. 
(111.),  206. 

Door  of  car  closes  upon  passenger's  hand,  whether  carrier  is 
liable  because.  Christensen  v.  Oregon  Short  Line  R.  Co. 
(Utah),  253. 

Due  from  carrier  in  furnishing  and  maintaining  safe  vehicles  and 
their  appliances.    Irwin  v.  Louisville  &  N.  R.  Co.  (Ala.),  11. 

General  rule  as  to  degree  of  care  required  of  carrier  of  passengers. 
Irwin  V.  Louisville  &  N.  R.  Co.  (Ala.),  11. 

Instructions  were  objectionable  in  absence  of  instruction  defining 
the  "utmost"  or  "highest"  degree  of  care  as  that  which  such 
prudent  and  skillful  carriers  employ.  Houston,  etc.,  Ry.  Co.  v. 
Keeling  (Tex.),  8. 

Plaintiff  must  show  breach  of  duty  on  carrier's  part,  or  on  part  of 
its  servants,  which  has  produced  the  injury,  in  action  against 
carrier  for  negligence  resulting  in  injury  to  passenger.  Feil  v. 
West  Jersey  &  S.   R.   Co.   (N.  J.),  422. 

Required  of  carrier  in  furnishing  appliances.  Feil  v.  West  Jersey 
&  S.  R.  Co.  (N.  J.),  422. 

"Utmost  care"  due  from  carrier  to  passenger,  whether.  Houston, 
etc.,  Ry.  Co.  v.  Keeling  (Tex.),  8. 

Vestibuled  cars  closed,  degree  of  care  required  to  keep  trap  door 
over  steps  of.    St.  Louis,  etc.,  Ry.  Co.  v,  Oliver  (Ark.),  191. 

Vestibuled  cars  in  safe  condition  for  passengers,  degree  of  care  re- 
quired of  carrier  to  keep.  St.  Louis,  etc.,  Ry.  Co.  v.  Oliver 
(Ark.),  191. 

Derailment. 

Speed  of  train  of  45  miles  per  hour  is  not  per  se  excessive;  and 
the  fact  that  schedule  time  of  train  was  about  24  miles  per  hour 
is  of  no  importance  in  determining  negligence  proximately  caus- 
ing its  derailment,  by  which  passenger  was  injured.     Hoskins 
V.  Northern  Pac.  Ry.  Co.  (Mont),  174. 

Discharging  Passengers. 

Care  due  alighting  passengers  where  car  is  stopped  where  street 
is  temporarily  defective.  Farrington  v.  Boston  Elev.  Ry.  Co. 
(Mass.),  229. 

Carrier  liable  for  injury  to  passenger  from  failure  to  stop  train  a 
reasonable  time  to  afford  her  opportunity  to  alight  in  safety, 
irrespective  of  violation  of  its  rules  regulating  the  starting  of 
trains.    Chicago,  etc.,  Co.  v.  Lampman  (Wyo.),  28. 

Curbstones  constructed  by  city,  inclosing  reserved  space  used  for 
street  railway  purpose,  did  not  constitute  defect  in  street  ren- 
dering street  railway  liable  for  injuries  to  passenger.  Farring- 
ton V.  Boston  Elev.  Ry.  Co.  (Mass.),  229. 

Duty  of  street  railway  is  met  when  it  stops  car  so  that  passenger, 
in  alighting,  will  step  on  a  part  of  street  properly  worked  for 
public  travel.    Farrington  v.  Boston  Elev.  Ry.  Co.  (Mass.),  229. 

Duty  to  stop  train  a  reasonable  time  to  afford  passenger  oppor- 
tunity to  alight  in  safety.  Chicago,  etc.,  Co.  v,  Lampman 
(Wyo.),  28. 

Error  to  instruct  that  common  carrier  is  under  duty  to  furnish 
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safe  place  for  passengers  to  alight  and  such  place  as  it  is  able 
to  furnish.    Southern  Ry.  Co.  v.  Skinner  (Ga.),  186. 

Failure  to  announce  arrival  of  train  at  station  is  immaterial  where 
passenger  has  knowledge  of  such  fact.  Chicago,  etc.,  Co.  v. 
Lampman  (Wyo.),  28. 

Invitation  to  alight,  stopping  street  car  as.  Powers  z\  Connecti- 
cut Co.  (Conn.),  434. 

Negligence  for  train  to  fail  to  stop  at  flag  station,  to  which  pas- 
senger had  paid  fare.  Davis  v.  Atlanta,  etc.,  Ry.  Co.  (S.  Car.), 
249. 

Right  of  trainmen  to  assume  that  passenger  has  availed  himself 
of  opportunity  to  alight  with  reasonable  promptness.  Chicago, 
etc.,  Co.  V,  Lampman  (Wyo.),  28. 

Ejection. 

Carrier  is  not  liable  for  ejection  of  passenger  who  was  on  wrong 
train  by  his  own  mistake.  Mace  v.  Southern  Ry.  Co.  (N. 
Car.),  15. 

Duty  of  conductor  to  give  passenger  reasonable  time  to  find  his 
ticket.    Anderson  v.  Louisville  &  X.  R.  Co.  (Ky.),  220. 

Ejection  of  passenger  on  wrong  train  by  erroneous  instructions 
of  its  ticket  agent,  liability  of  carrier  for.  Mace  r.  Southern 
Ry.  Co.  (N.  Car.),  15. 

Ejection  of  passenger  resulting  from  mistake  of  ticket  agent  in 
perforating  ticket  with  date  prior  to  its  purchase,  liability  of 
carrier  for.    Arnold  zk  .Atchison,  etc.,  Ry.  Co.  (Kan.),  217. 

Refusal  to  deliver  ticket  or  pay  fare,  right  to  eject  for.  Ander- 
son V.  Louisville  &  X.  R.  Co.  (Ky.),  220. 

Resist  wrongful  ejection  to  enhance  damages,  right  of  passenger 
to.    Arnold  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  217. 

Right  to  use  force  in  ejecting  passenger.  Arnold  v.  .\tchi5on, 
etc.,  Ry.  Co.  (Kan.),  217. 

Where  carrier  operates  two  routes  between  stations  specified  in 
plaintiffs  ticket,  which  provides  that  it  is  good  "via  short  line 
only,"  plaintiflF  may  show,  in  action  for  ejection  from  train  on 
one  of  such  routes,  that  defendant's  agent  advised  him  he  conld 
take  the  route  he  did.    Mace  v.  Southern  Ry.  Co.  (X.  Car.),  15. 

Evidence. 

Admissibility  of  evidence  as  to  grades  and  curves  of  track,  in  ac- 
tion for  injury  to  passenger  from  head-cn  collision.  Harris  r. 
Puget  Sound  Elect.  Ry.  (Wash.),  45. 

Conductor's  general  habit  or  usual  disposition  concerning  the 
treatment  of  passengers,  in  action  for  ejection  of  passenger, 
was  inadmissible,  evidence  of.  Anderson  z'.  Louisville  &  N.  R. 
Co.  (Ky.),  220. 

Conductor's  report  of  accident  as  self-serving  declaration.  Conner 
V.  Seattle,  R.  &  S.  Ry.  Co.  (Wash.),  233. 

Rule  by  which  cars  of  one  company  had  right  of  way  at  street 
intersection  over  cars  of  another  company,  in  action  for  injury 
to  passenger  in  a  collision,  admissibility  of.  Schmidt  i*.  Chicago 
City  Ry.  Co.  (111.),  243. 

Whether  engineer  could  have  stopped  at  crossings  was  not  ad- 
missible in  action  for  injuries  to  passenger  in  wreck,  where 
plaintiff  claimed  that  train  was  running  at  dangerous  speed,  evi- 
dence as  to.    St.  Louis,  etc.,  R.  Co.  t\  Savage  (Ala.),  442. 

Insults. 

Duty  to   protect   female   passenger  against   obscenity,  immodest 
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conduct,   or  wanton  approach.     Birmingham    Ry.,   etc.,    Co.  v. 
Parker  (Ala.),  215. 

Duty  to.  protect  female  passengers  from  indecent  assaults  by  em- 
ployers should  not  be  frittered  away  by  nice  questions  as  to 
whether  such  employees  were  acting  within  scope  of  their  au- 
thority.    Birmingham  Ry.,  etc.,  Co.  v.  Parker  (Ala.),  215. 

Punitive  damages  were  recoverable  against  carrier  on  acirount  of 
insulting  conduct  of  conductor  when  demanding  fare  from  fe- 
male passenger  after  she  had  retired  for  the  night  in  sleepmg 
car.  Yazoo  &  M.  V.  R.  Co.  v.  Fitzgerald  (Miss.),  58. 
Negligence  of  carrier  was  not  shown  in  action  for  death  of  passen- 
ger falling  from  train  through  open  door  of  vestibule.  Hart  v. 
St.  Louis  &  S.  F.  R.  Co.  (Kan.),  251. 

Pleading. 

Particular  cause  of  derailment  of  car  need  not  be  aHeged  in  action 
by  passenger  by  injuries  thereby  sustained.  Ht)skins  v.  North- 
ern Pac.  Ry.  Co.  (Mont.),  174. 

Pleading  and  Proof. 

Where  several  grounds  of  negligence  towards  passenger  are  al- 
leged, it  is  enough  to  prove  one  of  them.  Harris  v.  Puget 
Sound  Elect.  Ry.   (Wash.),  45. 

Presumption  of  Negligence. 

Burden  of  proof  of  plaintiff  does  not  shift  even  where  a  presump- 
tion of  negligence  exists  from  the  fact  that  the  electric  car 
upon  which  he  was  a  passenger  ran  into  a  standing  car.  Sewell 
V.  Detroit  United  Ry.  (Mich.),  453. 

Collision  between  car  in  which  passenger  was  riding  and  car  of 
another  company  at  street  intersection  established  prima  facie 
case  against  both  companies.  Schmidt  v.  Chicago  City  Ry.  Co. 
(111.),  243. 

Collision  between  trains  causing  injury  to  passenger.  Harris  v. 
Puget   Sound   Elect.   Ry.    (Wash.),   45. 

Defendant  carrier  is  not  required  to  overcome  presumption  of 
negligence  arising  from  fact  that  passenger  is  injured  by  a 
preponderance  of  evidence.  Sewell  v.  Detroit  United  Ry. 
(Mich.),  453. 

Derailment  of  car.  Hoskins  v.  Northern  Pac.  Ry.  Co.  (^lont.), 
174. 

Door  of  car  closing  on  passenger's  hand  while  train  was  stand- 
ing still.    Christensen  v.  Oregon  Short  Line  R.  Co.  (Utah),  253. 

Electric  car  running  into  standing  car.  Sewell  v.  Detroit  United 
Ry.  (Mich.),  453. 

Explosion  of  street  car  controlled.  Gay  v.  Milwaukee,  etc.,  Co. 
(Wis.),   1. 

From  derailment  of  car;  and  effect  of.  Sloan  v.  Little  Rock,  etc., 
Co.   (Ark.),  183. 

From  fact  that  passenger  is  injured  while  on  train.  Davis  v. 
Atlanta,  etc.,  Ry.  Co.  (S.  Car.),  249. 

Injury  to  passenger,  when  res  ipsa  loquitur  doctrine  is  and  is 
not  applicable  in  action  for.  Christensen  v.  Oregon  Short  Line 
R.  Co.   (Utah),  253. 

Passenger  injured  by  reason  of  wreck  of  his  train.  St.  Louis, 
etc.,  R.  Co.  V,  Savage  (Ala.),  442. 

Person  injured  while  riding  on  freight  train,  not  being  a  passen- 
ger, cannot  avail  himself  of  a  presumption  of  negligence  from 
mere  fact  of  a  collision.  Bergan  v.  (Central  Vermont  Ry.  Co. 
(Conn.),  426. 
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Presumption  of  negligence  on  part  of  defendant  carrier  arising 
from  fact  that  passenger  is  injured  is  to  be  weighed  with 
defendant's  evidence,  and,  if  as  a  whole,  the  evidence  docs 
not  preponderate  for  plaintiff,  he  cannot  recover.  Scwell  p. 
Detroit  United  Ry.  (Mich.),  453. 

Rebut  inference  that  car  door  latch  was  defective,  conductor's 
testimony  that  catch  was  in  perfect  order  was  sufficient  to. 
Christensen  v,  Oregon  Short  Line  R.  Co.  (Utah),  253. 

Rebut  presumption  of  negligence  arising  from  fact  of  derailment 
of  car,  proof  that  accident  occurred  from  some  unaccountable 
cause  is  insufficient  to.  Sloan  v.  Little  Rock,  etc.,  Co.  (Ark.), 
183. 

Rebuttal  of  prima  facie  case  established  by  proof  of  injury  to 
passenger  from  explosion  of  street  car  controller.  Gay  v.  Mil- 
waukee, etc.,  Co.  (Wis.),  1. 

Res  ipsa  loquitur  doctrine,  effect  of.  Christensen  v.  Oregon 
Short  Line  R.  Co.  (Utah),  253. 

Right  of  injured  passenger  to  rely  on  prima  facie  case  shown 
by  derailment  of  car,  without  attempting  to  substantiate  par- 
ticular allegations  of  specific  causes  of  accident.  Hoskins  v. 
Northern  Pac.  Ry.  Co.  (Mont),  174. 

Receiving  Passengers. 

Flag  stations,  duty  to  stop  trains  at.  Southern  Ry.  Co.  v,  Wal- 
lis  (Ga.),  51. 

Rules  and  Regulations. 

Mere  failure  to  comply  with  carrier's  rules  regulating  the  start- 
ing of  trains  at  stations,  which  require  a  higher  degree  of  care 
for  safety  of  passengers  than  the  law  requires,  is  not  negli- 
gence for  which  carrier  is  liable.  Chicago,  etc.,  Co.  r.  Lamp- 
man  (Wyo.),  28. 

Rules  of  carrier  for  conduct  of  trainmen  as  affected  by  fact 
that  they,  do,  or  do  not,  require  moTc  of  carrier  than  the  law 
requires,  admissibility  of.  Chicago,  etc.,  Co.  z\  Lampman 
(Wyo.),  28. 

Separation  of  Colored  Passengers. 

Common  law  right  of  carrier  to  make  reasonable  rules  for  sep- 
aration of  passengers  of  different  races.     Bradford  z\  St.  Louis, 
etc.,  Ry.  Co.   (Ark.),  447. 
Eject  white  passenger  from  coach  set  apart  for  colored  passen- 
gers, right  to.     Bradford  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  447. 
Speed  of  train  may  be  dangerous  and  negligent  per  se,  with  re- 
spect to  safety  of  passengers.     St.  Louis,  etc.,  R.  Co.  v.  Savage 
(Ala.),  442. 

Sunday. 

Running   mail    or   passenger   trains    on    Sunday    as   a   "work  of 
necessity,"  within  certain  penal  statute.     Southern   Ry.  Co.  r. 
Wallis  (Ga.),  51. 
Vestibuled  cars,  carrier  is  bound  to  provide.     St.   Louis,  etc.,  Ry. 
Co.  V.  Oliver   (Ark.),  191. 

Warn  and  Instruct. 

Carrier  is  not  obliged  to  call  passenger's  attention  to  the  method 
of  construction  of  platforms,  stations,  or  other  appliances, 
provided  such  method  is  that  generally  adopted  by  other  well- 
regulated  carriers.  Feil  v.  West  Jersey  &  S.  R.  Co.  (N.  J.)» 
422. 
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Who  Are  Passengers. 

Authority  of  conductor  to  accept  persons  as  passengers  on 
freight  train.  Bergan  v.  Central  Vermont  Ry.  Co.  (Conn.), 
426. 

Burden  is  not  on  railway  postal  clerk,  injured  by  derailment  of 
train  while  on  duty,  to  prove  he  was  a  passenger.  Hoskins  v. 
Northern  Pac.  Ry.  Co.  (Mont.),  174. 

Burden  of  proving  conductor's  authority  to  accept  person  as 
passenger  on  freight  train.  Bergan  v.  Central  Vermont  Ry. 
Co.  (Conn.),  426. 

Burden  was  on  railway  postal  clerk,  injured  by  derailment  of 
train  while  off  duty,  to  prove  that  he  was  a  passenger,  etc. 
Hoskins  v.  Northern  Pac.  Ry.  Co.  (Mont.),  174. 

Employee  of  carrier  riding  on  pass.  Harris  v.  Puget  Sound 
Elect.   Co.   (Wash.),  45. 

Employee  of  carrier  riding  on  pass  was  a  passenger,  admissi- 
bility of  evidence  of  carrier's  custom  to  furnish  other  like 
employees  like  transportation  to  show  that.  Harris  v.  Puget 
Sound  Elect.  Co.  (Wash.),  45. 

Evidence  that  plaintiff  rode  in  a  "caboose  car"  attached  to  freight 
train  does  not  show  that  he  was  a  passenger.  Bergan  v.  Cen- 
tral Vermont  Ry.  Co.  (Conn.),  426. 

One  who  was  riding  with  H.  on  a  pass  issued  by  the  carrier  to 
H.,  in  its  employ  as  foreman  of  "bonder  gang,"  reciting  "pass 
H.  and  five  men,  bonders,"  was  a  passenger.  Harris  v.  Pu- 
get Sound  Elect.  Ry.   (Wash.),  43. 

Passenger  carried  to  station  to  which  he  had  ticket,  remaining 
on  train  for  purpose  of  going  beyond  such  station  to  place 
on  road  at  which  such  train  stopped  to  allow  passengers  to 
disembark,  to  which  place  he  had  no  ticket.  Southern  Ry.  Co. 
V.  Skinner  (Ga.),  186. 

Person  riding  on  train  by  invitation  of  railroad  employee. 
Thompson  v,  Nashville,  C.  &  St.  L.  Ry.  (Ala.),  171. 

Persons  waiting  for  train  in  carrier's  waiting  room  for  purpose 
of  taking  passage  upon  it.  Philadelphia,  etc.,  R.  Co.  r.  Green 
(Md.),  414. 

Postal  clerks.     Hoskins  v.  Northern  Pac.  Ry.  Co.  (Mont.),  174. 

Presumption  that  person  riding  on  exclusive  freight  train  is  not 
a  passenger  casts  burden  upon  him  to  rebut  such  presumption. 
Bergan  v.  Central  Vermont  Ry.  Co.  (Conn.),  426. 

Sufficiency  of  evidence  that  plaintiff  was  a  street  car  passenger. 
Coburn  v.  Moline,  etc.,  Ry.  Co.  (111.),  429. 

Termination  of  relation  when  passenger  alights  from  street  car. 
Powers  V.  Connecticut  Co.  (Conn.),  434. 

CATTLE  GUARDS. 

See  CROSSINGS. 

CHILDREN. 

See  CROSSINGS;  STREET  RAILWAYS. 

Attracting  Children. 

Implied  invitation  to  children  is  held  out  by  owner  of  unguarded 
premises  which  contain  dangerous  machinery  attractive  to  chil- 
dren so  as  to  render  him  liable  for  injuries  to  them  therefrom, 
though  they  are  technical  trespassers.  Stollery  v.  Cicero,  etc., 
Ry.  Co.   (111.),  723. 

Proximate  cause  of  the  injury  is  not  acts  of  third  persons  in 
putting    in    motion    unlocked    turntable,    whereby    child    is    in- 
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jured,  but  negligence  in  failing  to  lock  it.     Brown  v.  Chesa- 
peake &  O.  Ry.  Co.  (Ky.),  714. 

Question  for  jury,  ordinarily,  whether  unguarded  premises  con- 
taining dangerous  machinery  are  attractive  to  children.  St&l- 
Icry  V.  Cicero  &  P.  St.  Ry.  Co.  (111.).  723. 

"Turntable  doctrine,"  statement  of.     Brown  v,  Chesapeake  &  O. 
Ry.  Co.   (Ky.),  714. 
Child  less  than  three  years  old  was  struck  by  street  car,  liability 

of  company  where.     United  Rys.,  etc.,  Co.  v.  Carneal  (Md.),  705. 

Ccmtributory  Negligence. 

Child   caught    in    unguarded   coal    conveyor   was    not   negligent 

Stollery  v.  Cicero  &  P.  St.  Ry.  Co.  (111.),  723. 
Evidence   required    submission   to  jury   of  issue   of   contributory 

negligence  of  child  less  than  three  years  old,  struck  by  street 

car.     United  Rys.,  etc.,  Co.  v.  Carneal  (Md.),  705. 
Father  of  infant   son,   killed   while   failing  to   exercise  due  care 

for  his  own  safety,  cannot  recover  for  loss  of  son's  seri'iccs. 

Lundergan  v.  New  York,  etc.,  R.  R.  (Mass.),  344. 
Standard  for  judging  conduct  of  infant  is  only  that  of  one  of 

his  age,  intelligence,  and  discretion.    Garrison  v.  St.  Louis,  etc., 

Ry.  Co.   (Ark.).  543. 

Damages. 

Fact  that  young  child  was  without  earning  capacity  did  not  limit 
his  administrator's  recovery  for  his  wrongful  death  to  nominal 
damages,  the  jury  being  entitled  to  award  such  sum  as  in 
their  opinion,  under  all  the  facts  and  circumstances  of  the 
case,  was  proper  allowance  within  the  statutory  maximum. 
Chesapeake  &  O.  Ry.  Co.  v.  Hawkins  (C.  C.  A.),  757. 

Discovered  Peril. 

Evidence    required    submission   to   jury    of   issue    cf   motorman's 

negligence  in  failing  to  exercise  reasonable  care  after  he  saw 

or  could  have  seen  2  year  old  child  in  peril.     United  Rys.,  etc., 

Co.  V.  Carneal  (Md.),  705. 

Duty  of  brakeman  after  first  finding  child  four  years  old  between 

rails  of  spur  track  with  no  one  in  charge  of  him,  either  to  see 

that  he  was  placed  in  care  of  competent  guardian,  or  to  take  such 

care  in  movement  of  engine  and  car  as  would  be  required  from 

knowledge    of   child's    situation.      Chesapeake    &    O.    Ry.    Co.  r. 

Hawkins   (C.  C.  A.),  757. 

Imputed  Negligence. 

Child  who  wanders  away  from  home  and  into  streets,  where  it 
is  struck  by  street  car,  will  not  be  prevented  from  recovenng 
for  the  injuries  received  in  consequence  of  any  negligence  of 
its  mother.     United  Rys.,  etc.,  Co.  v,  Carneal  (Md.),  705. 
Evidence  presented  question  for  jury  as  to  imputable  negligence 
of  parents  of  child   struck  by  street   car.      United   Rys.,  etc., 
Co.  V,  Carneal  (Md.),  705. 
Negligence  of  mother  in  permitting  child  four  years  old  to  go 
out  in  street  and  negligence  of  brother  in  not  taking  care  of 
him  while  on  street  cannot  be  imputed  to  child.     Perryman  v. 
Chicago  City  Ry.  Co.  (111.),  93. 
Instruction   was   not   objectionable   as   not   alleging  that  turntable 
in  question  was  net  particularly  and  unusually  attractive  to  chil- 
dren and  was  easily  accessible  and  a  source  of  danger  to  them. 
Brown  v.  Chesapeake  "&  O.  Ry.  Co.  (Ky.),  714. 
Operatives  of  train,  after  having  seen  four  year  old  child  and  an- 
other boy  standing  on  lumber  pile  near  spur  track,  were  bound  to 
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exercise  reasonable  care  net  to  run  engine  past  such  point  with- 
out knowing  that  the  child  was  safe.  Chesapeake  &  O.  Ry.  Co.  v. 
Hawkins  (C.  C  A.),  757. 

Turntables. 

"Turntable  doctrine"  is  sound  law.  Brown  v.  Chesapeake  &  O- 
Ry.  Co.  (Ky.),  714. 

COMMON  CARRIERS. 

See  CARRIERS;  CONNECTING  CARRIERS;  MANDAMUS. 

Conversion. 

Where  there  is  no  unlawful  taking  or  exercise  of  dominion  ever 
personalty,  a  conversion  is  not  based  on  fact  that  defendant  was 
negligent  as  to  care  of  it  resulting  in  its  destruction.  Spokane 
Grain  Co.  v.  Great  Northern  Express  Co.  (Wash.),  463. 

Counterclaim. 

Carrier,  wrongfully  refusing  to  deliver  freight,  when  sued  therefor 
cannot  counterclaim  for  warehouse  charges.  Hockfield  v. 
Southern  Ry.  Co.  (N.  Car.),  492. 

Damages. 

Embalming  corpse,  necessitated  by  delay  in  transportation, 
whether  there  could  be  recovery  of  expense  of.  Alabama  City, 
etc.,  Ry.  Co.  v.  Brady  (Ala.),  159. 

Estoppel  to  prevent  plaintiff  from  recovering  more  than  $75  dam- 
ages by  reason  of  carrier's  negligence,  plea  in  question  was  in- 
sufficient as  a  plea  of.  Southern  Express  Co.  v.  Fox  &  Logan 
(Ky.),  166. 

Fraud  on  carrier  with  reference  to  value  of  property  injured  by 
carrier's  negligence,  effect  of.  Southern  Express  Co.  v.  Fox 
&  Logan   (Ky.),  166. 

Mental  anguish  on  account  of  delay  in  transporting  corpse, 
whether  there  could  be  recovery  for.  Alabama  City,  etc.,  Ry. 
Co.  V.  Brady  (Ala.),  159. 

Degree  of  Care. 

Insurer,  liability  of  carrier  as.  Chesapeake  &  O.  Ry.  Co.  v.  Hall 
(Ky.),  468. 

Delays. 

Question  for  jury  whether  railway  used  due  diligence  in  clearing 
track  of  wreck  so  as  to  transport  corpse  with  sufficient  prompt- 
ness.   Alabama  City,  etc.,  Ry.  Co.  v.  Brady  (Ala.),  159. 
Direction  as  to  carriage  marked  on  package,  liability  of  carrier  on 
account  of  failure  to  observe.     Colbath  v.  Bangor  &  A.  R.  Co. 
(Me.),  488. 
Disobedience  of  directions  given  by  owner,  liability  of  carrier  on  ac- 
count of.    Colbath  V.  Bangor  &  A.  R.  Co.  (Me.),  488. 

Duty  to  Furnish  Facilities^ 

Chapter  90,  p.  311,  Neb.  Laws  1907,  will  not,  in  every  instance,  af- 
ford shipper  an  adequate  remedy  against  railroad  company  that 
unlawfully  neglects  and  refuses  to  furnish  cars  for  the  transpor- 
tation of  freight.    State  v.  Chicago  &  N.  W.  R.  Co.  (Neb.),  481. 

Fraud. 

Ignorance  of  shipper's  agent  as  to  contents  of  package,  and  his 
innocence  of  intention  to  deceive  carrier,  do  not  affect  liability 
of  carrier  where  principal  intended  to  deceive  carrier  as  to  value 
of  goods.    Chesapeake  &  O.  Ry.  Co.  v.  Hall  (Ky.),  468. 
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Inform  carrier  as  to  contents  and  value  of  package,  effect  of  fraud- 
ulent failure  of  shipper  to.  Chesapeake  &  O.  Ry.  Co.  r.  HaJI 
(Ky.),  468. 

Money,  duty  of  shipper  to  notify  agent  of  carrier  that  trunk  con- 
tains.   Chesapeake  &  O.  Ry.  Co.  v.  Hall  (Ky.),  468. 

Larceny. 

Larceny  of  money  from  trunk  by  agent,  though  shipper  did  not 
notify  carrier  that  trunk  contained  money,  carrier  is  liable  on 
account  of.    Chesapeake  &  O.  Ry.  Co.  v.  Hall  (Ky.),  468. 

Limitinir  Liability. 

Fixes  value  of  the  property,  under  Ky.  Const.  §  193.  no  contract  is 
valid  which  arbitrarily. .  Southern  Express  Co.  v.  Fox  &  Logan 
(Ky.),  166. 

Notice  of  claim  to  connecting  carrier  was  sufficient,  under  ship- 
ping contract  providing  that  no  claim  for  damages  should  be 
allowed  unless  a  verified  claim  should  be  made  within  specified 
time  and  'delivered  to  carrier.  Needham  v.  Boston  &  M.  R.  Co. 
(Vt.),  476. 

Local  Carriers. 

Transfer  company,  in  the  habit  of  hauling  goods  for  a  consignee 
and  others  in  a  town,  is  only  the  agent  of  the  consignee,  as 
concerning  notice  to  the   agent  as   to   goods  actually  hauled. 
Hockfield  v.  Southern  Ry.  Co.  (N.  Car.),  492. 
Money  is  not  in  line  of  duty  of  carrier  holding  himself  out  only  as 
carrier  of  goods,   carriage   of.     Chesapeake   &   Ry.   Co.  v.   Hall 
(Ky.),  468. 
What  law  governs  in  action  against  carrier  based  upon  bills  of  lad- 
ing not  purporting  to  limit  its  common-law  liability.     Missouri, 
etc.,   Ry.   Co.  v.   Sealy  (Kan.),  627. 

CONCURRING  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS. 

CONNECTING  CARRIERS. 

See  TICKETS  AND  FARES. 

Presumption  that  injury  to  goods  occurred  on  line  of  terminal  car- 
rier arises  even  though  the  goods  are  delivered  to  terminal  car- 
rier in  sealed  car.    Colbath  v.  Bangor  &  A.  R.  Co.  (Me.),  488. 

Terminal  carrier's  liability  for  all  damage,  though  part  of  it  occurred 
upon  line  of  a  preceding  carrier.  Colbath  v.  Bangor  &  A.  R.  Co. 
(Me.),  488. 

CONSTITUTIONAL  LAW. 

See  CROSSINGS;  FENCES;  RAILROADS;  STATIONS  AND 
DEPOTS. 

Legislature's  power  to  pass  laws  regulating  intrastate  business  of 
common  carriers.  King  Lumber  &  Mfg.  Co.  v.  Atlantic  C.  L  R. 
Co.  (Fla.),  483. 

Right  of  "acquiring,  possessing  and  protecting  property"  is  not  in- 
fringed by  valid  governmental  regulations  of  the  use  of  property 
employed  in  rendering  a  public  service.  King  Lumber  &  Mfg.  Co. 
V.  Atlantic  C.  L-  R-  Co.  (Fla.),  483. 

Validity  of  sections  2864,  2865,  2866,  Fla.  Gen.  St.  1906,  regulating 
the  transportation  by  a  carrier  of  lumber  or  timber  on  '*cars  be- 
longing to  such  carrier."  King  Lumber  &  Mfg.  Co.  v,  Atlantic  C. 
L.   R.  Co.   (Fla.),  483. 
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CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS:  CHILDREN; 
CROSSINGS;  DEATH  BY  WRONGFUL  ACT;  LICENSEES; 
MASTER  AND  SERVANT;  STREET  RAILWAYS;  TRES- 
PASSERS. 

Intoxicated  person  is  chargeable  with  result  of  his  acts,  whether. 
Little  Rock  Ry.,  etc.,  Co.  v.  Billings  (C.  C  A.),  788. 

Proximate  causes  of  accident,  negligence  to  be  contributory  negli- 
gence must  be  one  of  the.  Bourrett  r.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  284. 

Question  for  jury,  generally.  Conway  v,  Louisville  &  N.  R.  Co. 
(Ky.),  313. 

When  shown  either  by  the  pleadings  or  proof  bars  a  recovery. 
Evansville,  etc.,  R.  Co.  v.  Berndt  (Ind.),  535. 

CONVERSION. 

See  CARRIERS. 

CORPORATIONS. 

See  RAILROADS. 

CROSSINGS. 

See  BRIDGES;  DEATH  BY  WRONGFUL  ACT;  EMINENT 
DOMAIN;  IMPUTED  NEGLIGENCE;  FRIGHTENING 
TEAMS;  NEGLIGENCE;  STOCK,  INJURIES  TO;  STREET 
RAILWAYS. 

Admissions. 

Statement  by  fJerson  struck  by  train  at  crossing  that  he  saw  the 
train  coming,  but  thought  he  could  get  across,  but  his  horse 
stopped  and  when  he  hit  it,  backed  him  on  the  track,  and  that 
the  horse  was  in  the  habit  of  backing  when  struck,  does  not  es- 
top his  administrator  in  an  action  for  his  death,  but  may  be  re- 
butted by  other  evidence.  Louisville  &  N.  R.  Co.  v.  O'Nan's 
Adm'r  (Ky.),  528. 

Burden  of  Proof. 

Burden  on  defendant  railroad  to  show  that,  notwithstanding  the 
lack  of  train  signals,  person  struck  by  train  knew  of  the  ap- 
proach of  the  train,  and  could  have  avoided  the  injury.  Lee  v. 
Northwestern  R.  Co.  (S.  Car.),  551. 

Collisions. 

Count  stated  cause  of  accident,  in  action  against  railroad  company 
for  death  of  conductor  of  another  railroad  by  collision  between 
trains  of  different  companies  at  grade  crossing.  Alabama,  etc., 
R.  Co.  V.  Hanbury  (Ala.),  321. 

Count  sufficiently  charged  wanton  or  intentional  injury,  in  action 
against  railroad  company  for  death  of  conductor  of  another  rail- 
road by  collision  between  trains  of  such  companies  at  grade 
crossing.    Alabama,  etc.,  R.  Co.  v.  Hanbury  (Ala.),  321. 

Count  sufficiently  averred  that  defendant's  servants  were  acting 
within  scope  of  their  authority  in  operating  train,  in  action 
against  railroad  company  for  death  of  conductor  of  another 
railroad  by  reason  of  collision  between  trains  of  such  com- 
panies at  grade  crossing.  Alabama,  etc.,  R.  Co.  v.  Hanbury 
(Ala.),  321. 

Wantonness  in  attempting  to  pass  the  other  train  over  the  cross- 
ing was  question  for  jury,  in  action  for  death  of  conductor  of 
another  company  by  collision  between  trains  of  both  companies. 
Alabama,  etc.,  R.  Co.  v.  Hanbury   (Ala.),  321. 
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CROSSINGS.— Continued. 
Construction. 

Constitutionality  of  statute  requiring  any  railroad  over  whose 
tracks  any  village  highway  extends  to  construct  and  maintain  in 
safe  condition  for  public  travel  at  its  own  expense  such  part  of 
highway  extending  over  its  tracks.  Chicago,  etc.,  Rj'.  Co.  r. 
Village  of  Fair  Oaks  (Wis.),  701. 

Railroad  is  required  by  certain  statute,  where  its  track  is  crossed 
by  any  village  highway,  by  planking  or  its  equivalent,  to  sub- 
stantially adjust  the  surface  of  the  highway  to  a  level  with  top 
of  the  rails.  Chicago,  etc.,  Ry.  Co.  v.  Village  of  Fair  Oaks 
(Wis.),  701. 

Contributory  NegUgence. 

Boy,  when  attempting  to  get  ball  which  had  fallen  on  railroad 
tracks,  was  guilty  of  contributory  negligence  as  matter  of  law 
in  net  seeing  train  in  time  to  avoid  being  struck  by  it.  Bourrett 
V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  284. 

Burden  of  plaintiff  to  show  prima  facie  that  his  decedent,  struck 
by  train,  exercised  due  care.  Popke  v.  New  York,  etc.,  R.  Co. 
(Conn.),  375. 

Burden  of  proving  gross  negligence  of  person  killed  by  train  is  on 
railroad,  in  action  based  on  certain  statute  making  railroad 
liable  to  fine  if  person  is  killed  at  crossing  where  statutory  sig- 
nals were  not  given.  Slattery  v.  New  York,  etc.,  R.  Co.  (Mass.). 
795. 

Burden  of  proving  that  person  killed  by  train  exercised  due  care 
for  his  own  safety.  Lundergan  v.  New  York,  etc.,  R.  R.  (Mass,)» 
344-. 

Burden  of  showing  absence  of  contributory  negligence  is  on  plain- 
tiff, in  action  for  death  of  highway  traveler,  killed -by  train  at 
crossing.    Cottle  v.  New  York,  etc.,  R.  Co.  (Conn.),  282. 

Driving  balky  or  excitable  horse  upon  railroad  crossing.  Louis- 
ville &  N.  R.  Co.  V.  O'Nan's  AdmV  (Ky.),  528. 

Effect  of  plaintiffs  negligence  appearing  from  his  own  evidence. 
Evansville,  etc.,  R.  Co.  v.  Berndt  (Ind.),  535. 

Failure  to  continue  to  notice  engine  on  switch.  Wilkinson  v. 
Oregon  Short  Line  R.  Co.  (Utah),  360. 

Failure  to  look  for  train,  which  deceased  would  have  seen  if  he 
had   done   so,   effect   of.   .  Slattery  v.   New  York,   etc.,   R.   Co. 
(Mass.),  795. 

Gates  are  open,  without  knowin*g  they  were  temporarily  out  of 
use,  question  for  jury  how  far  traveler  may  rely  upon  fact  that 
Lundergan  v.  New  York,  etc.,  R.  R.  (Mass.),  344. 

Gates  were  open  and  unattended  on  care  required  of  traveler,  ef- 
fect of  fact  that.  Lundergan  v.  New  York,  etc.,  R.  R.  (Mass.), 
344. 

Gross  negligence  was  not  established,  so  as  to  prevent  recovery 
under  certain  statute.  Slattery  v.  New  York,  etc.,  R.  Co. 
(Mass.),  795. 

Mill  wagon  driver  injured  in  railroad  crossing  accident  was  guilty 
of  contributory  negligence,  question  for  jury  whether.  Barthel- 
mas  V.  Lake  Shore  &  M.  S.  Ry.  Co.  (Pa.),  378. 

Necessity  of  pleading  and  proving  absence  of  contributory  negli- 
gence, under  certain  statute.  Evansville,  etc.,  R.  Co.  v.  Berndt 
(Ind.),  535. 

Of  bicycle  ride  precluded  recovery,  where  he  could  have  avoided 
injury  by  stopping,  up  to  time  he  was  within  three  feet  of  track, 
and  trainmen  could  have  avoided  injuring  him  by  stopping  up 
to  time  train  was  within  100  feet  of  point  of  collision.  Gibson  r. 
Maine  Cent.  R.  R.  (N.  H.),  115. 
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CROSSINGS.— Continued. 

Question  for  jury  whether  engineer  and  conductor  were  negligent 
in  proceeding  with  their  train  over  crossing  of  defendant's 
tracks,  where  such  conductor  was  killed  by  collision  with  de- 
fendant's train.    Alabama,  etc.,  R.  Co.  v,  Hanbury  (Ala.),  321. 

Reliance  on  performance  of  duty  by  trainmen.  Wilkinson  v. 
Oregon  Short  Line  R.  Co.  (Utah),  360. 

Signals,  effect  on  care  required  of  highway  traveler  of  his  right  to 
rely  on  statutory  train.  Conway  v.  Louisville  &  N.  R.  Co. 
(Ky.),  313. 

Street  car  tracks  with  knowledge  of  situation,  care  required  of 
one  approaching.     Hellieson  v.  Seattle  Elec.  Co.  (Wash.), ^337. 

Struck  by  street  car  which  pedestrian  should  have  seen  in  time. 
Hellieson  v.  Seattle  Elec.  Co.  (Wash.),  337. 

Traveler  injured  at  railroad  crossing  cannct  excuse  his  want  of 
care  in  entering  on  track  in  front  of  approaching  engine  be- 
cause he  \«s  not  warned.  Wilkinson  v.  (Dregon  Short  Line  R. 
Co.  (Utah),  360. 

Traveler  killed  by  train  he  should  have  seen  in  time,  at  very  dan- 
gerous crossing  for  which  no  warnings  had  been  furnished. 
Popke  V.  New  York,  etc.,  R.  Co.  (Conn.),  375. 

Use  by  railroad  of  most  approved  safety  appliances  at  crossing 
does  not  relieve  one  using  crossing  of  necessity  of  exercising 
ordinary  care  for  his  own  safety.  Kentucky,  etc.,  Co.  v,  Sing- 
heiser  (Ky.),  111. 

Discovered  Peril. 

Degree  of  care  required  of  trainmen  after  discovering  peril  of  trav- 
eler resulting  from  his  negligence  in  driving  on  crossing  with- 
out looking  and  listening  for  trains.  Garrison  v.  St  Louis,  etc., 
Ry.  Co.  (Ark.),  543. 

Duty  of  engineer  upon  discovering  peril  of  highway  traveler. 
Freedman  v.  New  York,  etc.,  R.  Co.  (Conn.),  121. 

Right  of  engineer  to  assume  that  highway  traveler  will  stop  before 
driving  on  track  in  front  of  moving  train.  Garrison  v.  St.  Louis, 
etc.,  Ry.  Co.  (Ark.),  543. 

Farm  Crossings. 

Required  to  be  constructed  by  Vt.  P.  S.  4450,  are  surface  crossings. 

Libby  V.  Canadian  Pac.  Ry.  Co.  (Vt),  569. 
Validity   of  contract   of   railroad   to   provide   and    maintain   open 

farm  crossing.    Livingston  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa), 

268. 
Vt  P.  S.  4450,  does  not  require  that  every  farm  crossing  shall  be 

so  constructed  as  to   need  cattle   guards.     Libby  v,   Canadian 

Pac.   Ry.  Co.   (Vt),  569. 

Flagman. 

Watchman  was  not  negligent  in  allowing  pedestrian  to  walk  over 
crossing  without  warning  him  of  approach  of  passenger  train. 
Cincinnati,  etc.,  Ry.  Co.  v.  Chavasse's  Adm'r  (Ky.),  564. 

Gates. 

In  action  for  personal  injuries  at  street  crossing  because  of  viola- 
tion of  ordinance,  etc.,  in  not  keeping  gates  closed,  complaint 
must  allege  that  proximate  cause  of  injury  was  violation  of  the 
ordinance,  in  order  to  make  out  prima  facie  case.  Evansville, 
etc.,  R.  Co.  V,  Berndt  (Ind.),  535. 

Negligence  at  common  law  to  fail  to  maintain  gates  and  station 
flagman  at  crossing,  when.  Fleenor  v,  Oregon  S.  L.  R.  Co. 
(Idaho),  513. 

34  R  i\  R— 52 
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CROSSINGS.— Continued. 

Obstruction  of  view  by  brush  or  woods  on  duty  of  railroad  to 
adopt  extraordinary  safeguards,  effect  of  mere.  Danskin  r. 
Pennsylvania  R.  Co.  (N.  J.).  118. 

Plaintiff  was  entitled  to  recover  upon  his  prima  facie  showing  of 
defendant's  negligence  in  violating  ordinance  in  failing  to  close 
crossing  gates.     Evansville,  etc.,  R.  Co.  if.  Berndt  (Ind.),  535. 

Railroad,  by  placing  .watchmen  and  safety  gates  at  dangerous 
crossing,  does  not  insure  safety  of  the  crossing  to  traveling 
public.    Kentucky,  etc.,  Co.  v.  Singheiser  (Ky.),  111. 

Right  to  rely  on  fact  that  gates  are  open.  Evansville,  etc..  R.  Co. 
v.   Berndt   (Ind.),   535. 

Intersections. 

.\ssessment  of  damages  occasioned  by  one  railroad  crossing  read 
of  another,  under  certain  statute.  State  z\  Railroad  Commis- 
sion (Wis.),  574. 

At  common  law  a  railroad  crossing  another  was  bound  to  re- 
store the  railroad  crossed  as  far  as  possible  to  its  former 
serviceableness  and  pay  all  damages  occasioned  by  the  crossing. 
Stale  V.  Railroad  Commission  (Wis.),  574. 

Constitutionality  of  statute  providing  that  Railroad  Commission, 
upon  granting  permission  for  grade  crossing  of  railroads,  shall 
fix  proportion  of  expense  of  constructing  and  operating  the 
crossing.     State  i'.  Railroad  Commission  (Wis.),  574. 

Expense  of  constructing  and  maintaining  crossing  at  intersec- 
tions of  railroads  is  a  taking  of  property  without  compensation, 
when  the  imposition  upon  senior  railroad  company  of  part 
of.     State  V.   Railroad   Commission    (Wis.),   574. 

Expense  of  constructing  and  maintaining  crossing  at  intersection 
of  railroads,  under  certain  statute,  which  company  must  bear. 
State  V.  Railroad  Commission  (Wis.),  574. 

Police  power  compel  senior  railroad  whose  road  is  crossed  by 
another  railroad  to  pay  half  expense  of  the  crossing,  Railroad 
Commission  cannot  in  the  exercise  of  the.  State  v.  Railroad 
Commission    (Wis.),   574. 

Railroad  Commission's  power,  under  certain  statute,  to  deter- 
mine place  and  manner  of  the  crossing  of  railroad  tracks  of 
different  companies.    State  f.  Railroad  Commission  (Wis.),  574. 

Last  Clear  Chance. 

In  action  for  injuries  to  boy  while  on  switch  track  in  conse- 
quence of  train  moving  on  him,  the  evidence  established  a  case 
for  the  jury  under  the  doctrine  of  last  fair  chance.  Bourrett 
V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  284. 

Plaintiff  was  not  entitled  to  recover  on  ground  that  trainmen 
by  exercise  of  ordinary  care  could  have  seen  him  going  into 
place  of  danger,  and  could  have  prevented  accident.  Wilkinson 
V.   Oregon  Short  Line  R.   Co.   (Utah),  360. 

Where  doctrine  of  is  involved  in  action  growing  out  of  rail- 
road crossing  accident,  the  case  is  generally  for  jury,  though 
precedent  and  concurring  negligence  of  both  parties  is  con- 
ceded or  established  without  dispute.  W^ilkinson  r.  Oregon 
Short  Line  R.  Co.  (Utah),  360. 

Lookouts. 

Boy's  negligence  did  not  interrupt  duty  of  railroad  to  keep  look- 
out on  train  approaching  crossing,  and  his  negligence  did  not 
excuse  company  for  its  failure  to  maintain  proper  lookout  after 
boy  seized  car  and  was  being  dragged  by  it.  Bourrett  r.  Chi- 
cago &  N.  W.  Ry.  Co.  (Iowa),  284. 
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CROSSINGS.— Continued. 

Duty  of  trainmen.  Bourrett  r.  Chicago  &  N.  W.  Ry.  Co.  (Iowa), 
284;  Garrison  v,  St.  Louis,  etc.,  Ry.  Co.   (Ark.),  543. 

Railroad  company  must  keep  lookout  for  pedestrians  using  cross- 
ing throughout   entire  width   of  crossing   and   until   train  has 
passed  over  it.     Bourrett  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa), 
284. 
Mutual  duties  of  railroad  and  highway  traveler  at  crossing.    Fleenor 

V.  Oregon  S.   L.  R.   Co.    (Idaho),  513. 

Negligence. 

Reliance  by  trainmen  on  performance  of  duty  by  highway  trav- 
eler.    Wilkinson  v.  Oregon  Short  Line  R.  Co.  (Utah),  360. 

Negligence  and  Contributory  Negligence. 

Combined  effect  of  negligence  of  trainmen  and  contributory  neg- 
ligence of  highway  traveler.  Wilkinson  v.  Oregon  Short  Line 
R.  Co.  (Utah),  360. 

Obstructions. 

Legislature,  in  enacting  certain  statute,  had  in  mind  two  evils 
to  be  guarded  against  in  the  use  of  highway  crossings  by  rail- 
roads, their  obstruction  by  standing  cars  and  by  moving  cars. 
Tracy  v.  New  York,  etc.,  R.  Co.  (Conn.),  105. 

Obstructing  crossing  by  cars  in  violation  of  certain  penal  stat- 
ute, what  constitutes.  Tracy  v.  New  York,  etc.,  R.  Co.  (Conn.), 
105. 

Penal  statute  to  prevent  obstructing  of  crossings  by  cars,  im- 
posing fixed  sum  as  damages  recoverable  by  highway  traveler. 
Tracy  v.  New  York,  etc.,  R.  Co.  (Conn.),  105. 

Persons  entitled  to  recover  penalty  imposed  by  certain  statute 
to  prevent  obstruction  of  crossings  by  cars.  Tracy  v.  New 
York,  etc.,  R.  Co.  (Conn.),  105. 

"Traveler  upon  a  public  street,"  within  certain  statute  to  prevent 
obstruction  of  crossings  by  cars,  who  is  a.  Tracy  v.  New  York, 
etc.,  R.  Co.  (Conn.),  105. 

Presumption  of  Negligence. 

From  fact  that  boy  of  16  years,  of  inferior  capacity,  was  struck 
by  train.    Garrison  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  543. 

Railroad  Commission  had  no  jurisdiction,  under  certain  statute, 
to  readjust  a  system  of  farm  crossings  of  existing  railroads  so 
as  to  require  the  substitution  of  an  underpass  for  cattle,  for  a 
grade  crossing.     Libby  t;.  Canadian  Pac.  Ry.  Co.  (Vt.),  569. 

Railroad  "crossing,"  in  its  primary  sense,  does  not  include  an 
underpass,  but  in  a  broad  sense  the  word  covers  all  means  by 
which  a  traveler  passes  from  one  side  of  an  obstructing  railroad 
line  to  another.     Libby  v,  Canadian  Pac.  Ry.  Co.  (Vt.),  569. 

Right  of  >yay. 

Railroad  is  entitled  to  precedence  over  crossing,  upon  giving  due 
notice  to  highway  traveler  of  its  purpose  to  use  it.  Evansvillc, 
etc.,   R.   Co.  V,   Berndt   (Ind.),  535. 

Signals. 

Actionable  negligence  to  fail  to  give  statutory  train  signals.  Con- 
way V.  Louisville  &  N'  R.  Co.  (Ky.),  313. 

Comparative  weight  of  negative  and  positive  testimony  as  to 
whether  train  signals  were  given.  Fleenor  v.  Oregon  S.  L.  R. 
Co.  (Idaho),  513. 

Comparative  weight  of  positive  and  negative  testimony  as  to 
whether  train  signals  were  given  is  question  for  jury.  Louis- 
ville  &   N.   R.   Co.  V.   O'Nan's  Adm'r    (Ky.),   528. 
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Duty  to  give  signals  en  train  of  one  company  in  order  to  pre- 
vent collision  with  train  on  another  road,  when  conductor  of 
latter  train  injured  by  the  collision  knew  of  the  danger.  Ala- 
bama, etc.,  R.  Co.  V.  Hanbury  (Ala.),  321. 

Duty  to  give  statutory  signals.  Garrison  v.  St.  Louis,  etc.,  Ry. 
Co.    (Ark.),    543. 

Failure  to  give  statutory  train  signals  is  negligence  per  se.  Lee 
V.  Northwestern  R.  Co.  (S.  Car.),  551. 

Negligence  per  se  to  fail  to  give  statutory  train  signals.  Fleenor 
V.  (3regon  S.  L.  R.  Co.  (Idaho),  513. 

Presumption  could  not  be  entertained,  under  certain  statute,  in 
absence  of  proof,  that  crossing  at  which  plaintiff  was  injured 
by  defendant's  negligence  was  one  where  signals  were  required. 
Wilkinson  v.  Oregon  Short  Line  R.  Co.  (Utah),  360. 

Presumption  that  failure  to  give  train  signals  contributed  in  caus- 
ing accident.     Lee  v.  Northwestern  R.  Co.  (S.  Car.),  551. 

Testimony  of  witness  that  he  did  not  hear  engine  bell  ring, 
value  of.     Slattery  v.  New  York,  etc.,  R.  Co.   (Mass.),  795. 

Where  engineer  of  train  approaching  crossing,  upon  discovering 
train  approaching  on  another  road,  resorted  to  every  means 
known  to  skillful  engineers  to  avert  a  collision,  no  duty  rested 
on  him  to  also  sound  whistle  or  ring  bell  in  order  to  avoid 
the  collision.    Alabama,  etc.,  R.  Co.  r.  Hanbury  (Ala.),  321. 

Speed. 

Dangerous  rate  of  speed  of  train  in  determining  question  of  rail- 
road's negligence,  admissibility  of  evidence  of.     Fleenor  v,  Ore- 
gon S.  L.  R.  Co.  (Idaho),  513. 
Not  negligence  to  run  train  over  street  crossing  at  rate  of  from 
25  to  50  miles  an  hour.     Freedman  v.  New  York,  etc.,  R.  Cc. 
(Conn.),  121.     . 
Railroad  was  not  liable  for  death  of  pedestrian,  struck  by  train 
which   he   saw  before  attempting  to  cross   in   front  of  it,  on 
the  ground  that  such  train  ran  over  the  crossing  at  a  danger- 
ous   rate    of    speed.      Cincinnati,    etc.,    Ry.    Co.    v.   Chavasse's 
Adm'r  (Ky.),  564. 
Trains,  when  used  for  proper  railroad  purposes,  may  be  run  over 
crossings  at  the  speed  they  are  usually  run,  in  absence  of  re- 
strictive statute.     Freedman  v.  New  York,  etc.,  R.  Co.  (Conn.), 
121. 
Speed   of   train   and   contributory   negligence   on   part   of  highway 
traveler,  combined  effect  of  dangerous  rate  of.     Fleenor  v.  Ore- 
gon S.  L.  R.  Co.  (Idaho),  513. 

Stop,  Look,  and  Listen. 

Continuous  nature  of  duty  where  there  are  several  tracks  to 
be  crossed.  Barthelmas  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (PaU 
378. 

Failure  of  boy  16  years  old,  of  inferior  intelligence,  to  look  and 
listen  for  trains  before  driving  on  railroad  crossing  is  pr  f^^ 
of  contributory  negligence,  whether.  Garrison  v.  St.  Loins, 
etc.,  Ry.  Co.   (Ark.),  543. 

Failure  of  driver  to  stop  to  look  and  listen  for  trains  until  within 
few  feet  of  track,  when  it  was  too  late  to  avoid  accident.  Cot- 
tle V.  New  York,  etc.,  R.  Co.  (Conn.),  282. 

Failure  to  look  and  listen  for  trains,  effect  of.  Garrison  r.  ^^• 
Louis,  etc.,  Ry.  Co.  (Ark.),  543. 

Gates  are  open,  right  of  highway  traveler  to  rely  upon  fact  that. 
Slattery  v.  New  York,  etc.,  R.  Co.  (Mass.),  795. 

Highway  traveler's  duty  to  listen  for  train  signals,  notice  warn- 
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ing  signs   erected  by   railroad,  and  look  up  and   down   track. 

Wilkinson  v.  Oregon  Short  Line  R.  Co.   (Utah),  360. 
If  traveler  could  have  seen  train  in  time,  presumption  is,  if  he 

was  injured  by  collision,  either  that  he  did  not  look,  or  if  he 

did  look,  that  he  saw  train.     Wilkinson  v.  Oregon  Short  Line 

R.  Co.  (Utah),  360. 
Negligence  to  fail  to  look  and  listen  for  trains  applies  to  chil- 
dren, whether  rule  that  it  is.     Garrison  v.  St.  Louis,  etc.,  Ry. 

Co.   (Ark.),  543. 
Place  for  looking.    Lundergan  v.  New  York,  etc.,  R.  R.  (Mass.), 

344. 
Place  for  performance  of  duties.     Barthelmas  v.   Lake  Shore  & 

M.  S.  Ry.  Co.  (Pa.),  378. 
Presumption    that    person    killed   by   train    at    crossing   stopped, 

looked,  and  listened  before  going  upon  track.     Fleenor  v.  Ore- 
gon S.  L.  R.  Co.   (Idaho),  513. 
Street  railway  crossing  rule,  effect  of.    Hellieson  v.  Seattle  Elect. 

Co.   (Wash.),  337. 
That  statutory  signals  were  not  given  does  not  excuse  highway 

traveler  from  looking  or  listening.     Cottle  v.  New  York,  etc., 

R.  Co.   (Conn.),  282. 
Traveler    approaiching    dangerous    crossing    must    exercise    care 

in  proportion  to  the  danger.     Cottle  r.  New  York,  etc.,  R.  Co. 

(Conn.),  282. 
Traveler  must  stop,  look,  and  listen,  whether  or  not  there  is  a 

suitable   place   for  performance  of  such   duties,  and  failure  to 

do  so  is  negligence  per  se.     Barthelmas  v.  Lake  Shore  &  M. 

S.  Ry.  Co.  (Pa.),  378. 

DAMAGES. 

See  CARRIERS;  DEATH  BY  WRONGFUL  ACT;  EMINENT 
DOMAIN;  EVIDENCE;  PERSONAL  INJURIES;  RIGHT 
OF  WAY;  TRIAL. 

Consortium,  wife  of  injured  husband  could  not  recover  on  account 
of  loss  of.     Feneff  v.  New  York,  etc.,  R.  Co.  (Mass.),  774. 

Elxcessive  Verdict. 

Verdict  will  be  disturbed  as  excessive  on  appeal,  when.  Hale 
V.  San  Bernardino  Valley  Traction  Co.  (Cal.),  764. 

Punitive  Damages. 

That  an  unlawful  act  was  dene  deliberately  and  with  unneces- 
sary violence  is  not  enough  to  authorize  punitive  damages,  but 
the   act  must  have  been   done   with   evil  intention   or  motive. 
Philadelphia,  etc.,  R.  Co.  v.  Green  (Md.),  414. 
Wife  could  not   recover  on  acrrunt  of  suffering  and  anxiety  she 
sustained  by  reason  of  her  husband  being  injured,  nor  because 
she  was  obliged  to  assume   ardn  us  duties,  which  she  was  not 
required  to  before  be   was   'niured.     Feneff  v.   New   York,   etc., 
R.  Co.  (Mass.),  774. 

DEATH  BY  WRONGFUL  ACT. 
See  CROSSINGS:   DAMAC^S. 

ContriVutory  Negligence. 

Burden   is   on   pln'rt'ff   t^  Vt'^'^tate's   exercise   of   ordinary 

care  to  avoid  injt'ry.  St*^^^''  "v  r-.  Cicero  &  P.  St.  Ry.  Co.  (111.), 
7'>3. 

Evidence   of  carefi^   babH   o  •   "'ding  bicycle  was  insufficient 


822  GENERAL  INDEX 

DEATH  BY  WRONGFUL  ACT.— Continued. 

to  raise  inference  that  he  came  on  track   in  a  prudent  man- 
ner.    Gibson  t».  Maine  Cent.  R.  R.  (N.  H.),  115. 
No  presumption  that  person  killed  by  another's  negligence  was 
himself  free  from  negligence.     Evansville,  etc.,  R.  Co.  v.  Berndt 
(Ind.),  535. 

Damages. 

$12,000  was  held  to  be  not  excessive  verdict.     Hale  v.  San  Ber- 
nardino Valley  Traction  Co.  (Cal.),  764. 

Svidenoe. 

Habits  of  decedent  to  show  that  he  exercised  ordinary  care  to 
avoid  injury,  admissibility  of  evidence  of.    StoUery  v.  Cicero  & 
P.  St.  Ry.  Co.  (111.),  723. 
Verdict  of  coroner's  jury.     Stollery  v.  Cicero  &  P.  St  Ry.  Co. 
(111.),  723. 
Suicide,  court,  in  action  for  negligent  death,  cannot  impute  to  dece- 
dent an  intent  to  commit.    Hart  v.  St.  Louis  &  S.  F.  R.  Co.  (Kan.), 
251. 

EMINENT  DOMAIN. 

See  RIGHT  OF  WAY;  SPURS  AND  SIDETRACKS. 

Blasting  on  railroad  right  of  way  causing  rock  to  fall  on  land  of  ad- 
joining owner,  as  aflFected  by  facts  that  such  owner  had,  or  had 
not,  conveyed  or  agreed  to  convey  such  right  of  way,  and  that  his 
land  had,  or  had  not,  been  condemned  for  such  right  of  way,  right 
to  recover  damages  on  account  of.  Hord  v,  Holston  River  R.  Co. 
(Tenn.),  151. 

Compensation. 

Required  to  construct  and  maintain  at  its  own  expense  part  of 
crossing  between  its  tracks  on  extension  of  street  over  its  right 
of  way  by  condemnation,  railroad's  right  to  compensation  where 
it  is.    Chicago,  etc.,  Ry.  Co.  v.  Village  of  Fair  Oaks  (Wis.),  701. 

Damages. 

Appraisal  of  damages  for  condemnation  of  railroad  right  of  way, 
use  of  adjoining  land  for  wagon  ways  in  hauling  to  and  from  the 
right  of  way  in  construction  of  railroad  is  not  within  the.  Hord 
V.  Holston  River  R.  Co.  (Tenn.),  151. 

Additional  cost  of  maintenance  of  railroad  after  construction  of 
street  was  proper  element  of  damages,  in  proceedings  by  city  to 
acquire  crossings  over  railroad  right  of  way.  Louisville  &  N.  R. 
Co.  V.  City  of  Louisville  (Ky.),  698. 

Gravel  pit,  evidence  of  value  of  gravel  and  sand  per  yard  in  con- 
nection with  merely  speculative  estimate  of  number  of  cubic 
yards  on  the  land  was  inadmissible  on  question  of  damages,  in 
proceeding  by  railroad  to  condemn  land  for.  Chicago,  etc,  R- 
Co.  V,  Mason  (S.  Dak.),  60. 

Gravel  pit,  measure  of  damages  in  proceedings  by  railroad  to  con- 
demn land  for.    Chicago,  etc.,  R.  Co.  v.  Mason  (S.  Dak.),  60. 

Included  in  damages  assessed  in  condemnation  proceeding, 
whether  injuries  to  adjoining  land  by  stones  cast  upon  it  by 
blasting  upon  railroad  right  of  way  were.  Hord  r.  Holston 
River  R.  Co.  (Tenn.),  151. 

Where  grade  established  by  street  laid  over  railroad  track  would 
prevent  use  of  ground  by  railroad  company  for  third  track,  it 
would  be  duty  of  city  to  change  such  grade  when  reasonably 
necessary.  Louisville  &  N.  R.  Co.  v.  City  of  Louisville  (Ky.), 
698. 
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Delegation  of  power  of  by  legislatuie.  Chicago,  etc.,  R.  Co.  v.- Ma- 
son (S.  Dak.),  60. 

Dwelling  house  for  purpose  of  straightening,  enlarging,  or  otherwise 
improving  its  railroad,  right  of  railroad  company  to  condemn  land 
occupied  by.    Bierly  v.  Philadelphia  &  E-  R.  Co.  (Pa.),  704. 

Gravel  for  ballast,  etc.,  where  it  has  no  other  gravel  nearer  than 
100  miles,  certain  statute  authorizes  railroad  to  condenm  land  out- 
side its  right  of  way  to  obtain.  Chicago,  etc.,  R.  Co.  v.  Mason 
(S.  Dak.).  60. 

Necessity  ifor  amount  of  land  appropriated,  review  by  courts  as  to. 
Chicago,  etc.,  R.  Co.  v.  Mason  (S.  Dak.),  60. 

Necessity  for  exercising  right,  conclusiveness  of  railroad's  determi- 
nation as  to.    Chicago,  etc.,  R.  Co.  v.  Mason  (S.  Dak.),  60. 

Necessity  for  particular  land  sought  to  be  taken,  whether  courts  will 
interfere  with  exercise  of  railroad's  discretion  as  to.  Chicago,  etc., 
R.  Co.  V.  Mason  (S.  Dak.),  60. 

Necessity  of  exercising  right  of,  review  by  courts  as  to.  Chicago, 
etc.,  R.  Co.  V,  Mason  (S.  Dak.),  60. 

PubHc  Use. 

Courts  may  determine  whether  proposed  use  for  which  private 

property  is  sought  to  be  taken  is  public  one.     Chicago,  etc.,  R« 

Co.  V.  Mason  (S.  Dak.),  60. 

Spur  track  is  a  public  use,  whether.    Dotson  v.  Atchison,  etc.,  Ry. 

Co.  (Kan.),  693. 

Public  use,  right  to  condemn  land  devoted  to.     Scranton  G.  &  W. 

Co.  V.  Delaware,  etc.,  R.  Co.  (Pa.),  685. 
Straightening  its  line,  review  by  courts  of  railroad's  determination 
as  to  necessity  of  condemning  land,  under  certain  statute,  for  pur- 
pose of.  Scranton  G.  &  W.  Co.  v.  Delaware,  etc.,  R.  Co.  (Pa.), 
685. 
Straightening  its  line,  railroad's  right  to  condemn  land,  under  certain 
statute,  for  purpose  of.  Scranton  G.  &  W.  Co.  v.  Delaware,  etc.,  R. 
Co.  (Pa.),  685. 

EMPLOYERS'  LIABILITY  ACTS. 

At  work  in  violation  of  statute  making  it  a  misdemeanor  for  mem- 
bers of  train  crews  to  work  more  than  16  hours  in  any  24  hours, 
fireman  cannot  recover  for  injuries  received  while.  Lloyd  v. 
North  Carolina  R.  Co.  (  N.  Car.),  144. 

Carriers  may  move  empty  cars  by  themselves  to  repair  shops,  for 
the  purpose  of  having  them  placed  in  condition  to  conform  to  the 
federal  safety  appliance  acts,  without  being  guilty  of  a  violation 
of  those  acts.  Chicago,  etc.,  Ry.  Co.  v.  United  States  (C.  C.  A.), 
495. 

Constitutionality  of  state  statute  regulating  hours  of  labor  as  af- 
fected by  certain  federal  statute.  Lloyd  r.  North  Carolina  R.  Co. 
(N.  Car.),  144. 

Constitutionality  of  statute  requiring  an  employer  of  labor,  upon  re- 
quest of  discharged  employee,  to  furnish,  in  writing,  the  true  cause 
or  reason  for  such  discharge.  Atchison,  etc.,  Ry.  Co.  v.  Brown 
(Kan.),  659. 

Necessary  movement  of  defective  empty  car  alone,  for  purpose  of 
repair  only,  does  not  subject  the  carrier  to  the  penalties  of  the  fed- 
eral safety  appliance  act.  Chicago,  etc.,  Ry.  C5o.  v.  United  States 
(C.  C.  A.),  495. 

What  vehicles  are  included  within  the  federal  safety  appliance  acts. 
Chicago,  etc.,  Ry.  Co.  v.  United  States  (C.  C.  A.),. 495. 


824  GENERAL  INDEX 
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•See  CARRIERS;  CARRIERS  OF  PASSENGERS;  CROSS- 
INGS; DEATH  BY  WRONGFUL  ACT;  FIRES  SET  BY  LO- 
COMOTIVES; NEGLIGENCE. 

Res  Gestae. 

Bystanders'  declarations.  Louisville  Ry.  Co.  v.  Johnson's  Adm'r 
(Ky,),  298. 

Conductor's  declarations,  made  to  motorman  after  car  struck  pe- 
destrian, warning  motorman  not  to  make  statement  as  to  cause 
of  accident.    Louisville  Ry.  Co.  v.  Johnson's  Adm'r  (Ky.),  298. 

Declarations  are,  and  are  not,  part  of  res  gestae,  when.  Louisville 
Ry.  Co.  V.  Johnson's  Adm'r  (Ky.),  298. 

Motorman's  declarations  made  after  his  car  struck  pedestrian. 
Louisville  Ry.  Co.  v.  Johnson's  Adm'r  (Ky.),  298. 

FELLOW  SERVANTS. 

See  MASTER  AND  SERVANT 

Concurring  negligence  of  plaintiffs  fellow  servant  and  that  of  an- 
other railroad,  liability  of  such  railroad  where.  Yeates  v.  Illinois 
Cent.  R.  Co.  (111.),  65. 

Duty  of  blowing  whistle  or  ringing  bell,  resting  on  engine  hostler. 
in  charge  of  an  engine  while  being  run  on  ash  pit  track  in  railroad 
yard,  is  a  mere  incident  of  the  operation  of  engine.    Konoski  tf. 
Delaware,  etc.,  R.  Co.  (N.  J.),  78. 

Engineer  and  hostler  in  charge  of  engine  while  being  run  on  ash  pit 
track  in  railroad  yard  and  servant  employed  to  wet  down  the  ashes 
dumped  into  pit  by  engines  and  thereafter  shoveling  them  into 
empty  cars  on  siding  are  fellow  servants.  Konoski  v.  Delaware, 
etc.,  R.  Co.  (N.  Y.),  78. 

Members  of  same  switch  crew.  Yeates  v.  Illinois  Cent.  R.  Co. 
(111.),  65. 

Motorman  and  conductor  of  street  car.  Craig  v.  Great  Northern  Ry. 
Co.  (Wash.),  675. 

One  who  assists  railroad  employee  in  delivery  of  his  own  goods 
from  a  car  is  not  subject  to  the  principles  of  law  governing  the 
negligence  of  a  fellow  servant.  McConnell  v.  Pennsylvania  R.  Co. 
(Pa.),  84. 

Persons  discharging  duty  of  warning  or  signaling  other  employees. 
Konoski  v.  Delaware,  etc.,  R.  Co.  (N.  J.),  78. 

Question  for  jury  whether  certain  act  of  foreman  was  one  of  super- 
intendence of  that  of  a  fellow  servant.  Silvia  v.  New  York,  etc, 
Co.  (Mass.),  74. 

Union  depot  company's  switchman  was  not  fellow  servant  of  switch- 
man of  railroad  running  trains  to  the  depot.  Floody  v.  Chicago, 
etc.,  Ry.  Co.  (Minn.),  133. 

FENCES. 

Legislature  may  determine  that  conditions  are  such  along  a  certain 
railroad  in  certain  counties,  that  the  track  should  be  fenced  in  a 
particular  manner,  and  enact  to  that  effect,  and  the  fact  that  an- 
other railroad  traverses  one  of  the  counties,  does  not  make  such 
an  enactment  an  arbitrary  classification.  Missouri  &  N.  A.  R.  Co. 
V.  State  (Ark.),  681. 

Penal  statute  requiring  railroad  to  fence  its  right  of  way  in  certain 
counties  was  aimed  at  line  of  railroad  described,  and  not  at  the 
particular  corporation  which  owned  and  operated  it,  and  is  in  the 
nature  of  a  police  regulation.  Missouri  &  N.  A.  R.  Co.  v.  State 
(Ark.),  681. 

Penalty  prescribed  by  certain  statute  applies  to  failure  or  refusal  to 
repair  the  fence.  a«  'vrll  as  failure  to  fence.  Missouri  &  N.  A.  R* 
Co.  V.  State  (Ark.),  681. 
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FIRES  SET  BY  LOCOMOTIVES. 

Burden  of  Proof. 

Burden  on  railroad  to  prove  that  it  had  availed  itself  of  all  the  best 
mechanical  contrivances  and  inventions  in  known  practical  use 
to  prevent  fires.     Norfolk  &  W.  Ry.  Co.  v.  Thomas  (Va.),  618. 
Circumstantial  evidence  to  warrant  verdict  for  plaintiff,  sufficiency 

of.    Phillips  V.  Southern  Ry.  Co.  (Va.),  394. 

Damages. 

Measure  of  damages  for  destruction  of  dwelling  house.  Norfolk 
&  W.  Ry.  Co.  V.  Thomas  (Va.),  618. 

Degree  of  Care. 

Care  required  of  railroad  to  prevent  fires  as  affected  by  unusual 
dryness  of  season.    Norfolk  &  W.  Ry.  Co.  v.  Thomas  (Va.),  618. 

Evidence. 

All  of  defendant's  locomotives  passing  on  day  of  fire  were  prop- 
erly equipped  is  admissible,  when  evidence  that.  Norfolk  &  W. 
Ry.  Co.  V.  Thomas  (Va.),  618. 

As  to  action  of  town  authorities  in  prohibiting  defendant  railroad 
from  loading  and  unloading  wood  in  the  town  on  account  of  the 
danger  of  it  being  set  on  fire  by  sparks  from  its  locomotives. 
McMillan  v,  Manistee  Mill  Co.  (Ala.),  625. 

Defects  in  spark  arresters  of  any  one  of  defendant's  locomotives 
is  admissible,  when  evidence  of.  Norfolk  &  W.  Ry.  Co.  v, 
Thomas  (Va.),  618. 

Emission  of  sparks  from  locomotives  during  certain  period.  Good- 
man V.  Lehigh  Valley  R.  Co.  (N.  J.),  383.     ' 

Subsequent  repair  of  spark  arrester.  Byers  v.  Baltimore  &  O.  R. 
Co.  (Pa.),  390. 

Time-table  showing  schedule  speed  of  trains  in  1908,  in  action  for 
burning  of  house  in  1903,  admissibility  of.     Norfolk  &  W.  Ry. 
Co.  V.  Thomas  (Va.),  618. 
Evidence  warranted  submission  to  jury  of  question  whether  fire  in 

question  resulted  from  use  of  imperfect  and  inferior  sparl    arrester. 

Byers  v.  Baltimore  &  O.  R.  Co.  (Pa.),  390. 

Origin  of  Fire. 

Burden  of  plaintiff  to  prove  that  fire  in  question  was  c  used  by 
sparks  from  a  locomotive,  he  need  not  show  that  any  particular 
engine  was  at  fault,  and  circumstantial  evidence  may  be  suffi- 
cient, to  sustain.    Byers  v.  Baltimore  &  O.  R.  Co.  (Pa.),  390. 

Burden  of  proving.    Phillips  v.  Southern  Ry.  Co.  (Va.),  394. 

Presumptions. 

Prima  facie  evidence  of  violation  of  certain  statute,  pror  that  fire 
was  set  by  locomotive  is.  Goodman  v.  Lehigh  Valley  F.  Co.  (N. 
J.),  383. 

Railroad  was  presumptively  chargeable  with  negligence,  and  was 
obliged  to  assume  the  burden  of  showing  that  the  foi  engines 
in  question  was  properly  equipped  and  operated.  Norf  Ik  &  W. 
Ry.  Co.  V.  Thomas  (Va.),  618. 

Rebut  presumption  of  negligence  from  fact  that  fire  was  ot  by  lo- 
comotive, what  railroad  must  prove  in  order  to.  I  illips  v. 
Southern  Ry.  Co.  (Va.),  394. 

Rebuttal  of  prima  facie  evidence  of  violation  of  certain  5  itute  es- 
tablished by  proof  that  fire  was  set  by  locomotive.    Gr   dman  v. 
Lehigh  Valley  R.  Co.  (N.  J.),  383. 
Questions  for  jury  whether  fire  in  question  was  set  by  -      engine, 

and  whether  railroad  had  taken  and  used  all  practicable    -^eans  to 
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prevent  communication  of  fire  from  its  locomotives  as  required  by 
certain  statute.    Goodman  v.  Lehigh  Valley  R.  Co.  (N.  J.),  383. 

Spark  Arrestera. 

Instruction  was  erroneous,  as  ignoring  the  duty  to  provide  suitable 
appliances  for  preventing  the  emission  of  sparks  in  dangerous 
and  unusual  size  and  quantity.  McMillan  v.  Manistee  Mill  Co. 
(Ala.),  625. 

FRIGHTENING  TEAMS. 

See  STOCK,  INJURIES  TO. 
Duty  of  those  in  charge  of  locomotive  to  take  notice  of  conduct  or 
fright  of  horse  ridden  on  parallel  highway,  and  to  stop  or  slacken 
speed  of  train  to  avoid  possible  collision.    Conway  v,  Louisville  & 
N.  R.  Co.  (Ky.),  313. 

HUSBAND  AND  WIFE. 

See  DAMAGES. 

IMPUTED  NEGLIGENCE. 

See  CHILDREN;  NEGLIGENCE. 

Negligence  of  driver  of  a  vehicle  not  under  control  of  person  injured. 
Yeates  v.  Illinois  Cent.  R.  Co.  (111.),  65. 

Passenger  was  not  responsible  for  act  of  another  who  boarded 
street  car  with  him,  in  giving  whiskey  to  defendant's  motorman, 
which  resulted  in  running  car  at  dangerous  rate  of  speed,  causing 
plaintiffs  injuries.    Coburn  v,  Moline,  etc.,  Ry.  Co.  (111.),  429. 

Servant  driven  by  master,  and  struck  by  train  at  crossing,  must  bear 
consequences  of  master's  negligence.  Lundergan  v.  New  York, 
etc.,  R.  R.  (Mass.),  344. 

INDEPENDENT  CONTRACTORS. 

See  MASTER  AND  SERVANT. 

Contractor's  servant's  injuries,  whether  railroad  liable  on  account  of. 

Smith  V,  South  &  W.  R.  Co.  (N.  Car.).  140. 
Joint  tort-feasors,   and  liable   for  injuries  to   contractor's  servant, 

whether  railroad  company  and  its  contractor  were.    Smith  v.  South 

&  W.  R.  Co.  (N.  Car.),  140. 

INTERSTATE  COMMERCE. 

See  EMPLOYERS'  LIABILITIES  ACTS. 

Commerce  includes  coal  cars  owned  by  railway  company  engaged  in 
interstate  commerce,  in  which  it  receives  from  the  tipple  of  the 
coal  mines  along  its  line  coal  purchased  by  it  and  used  solely  for 
its  own  fuel  purposes.  Interstate' Commerce  Com.  v.  Illinois  C.  R. 
Co.  (U.  S.),  498. 

Failure  to  deliver  freight  is  not  interstate  commerce.  Hockficld  v. 
Southern  Ry.  Co.  (N.  Car.),  492. 

Interstate  shipment,  whether  certain  transportation  was  an.  Hock- 
field  V,  Southern  Ry.  Co.  (N.  Car.),  492. 

Regulate  distribution  of  railroad  company's  fuel  cars  in  times  of  car 
shortage,  authority  of  Interstate  Commerce  Commission  to.  In- 
terstate Commerce  Com.  v,  Illinois  C.  R.  Co.  (U.  S.),  498. 

State  Interference. 

Validity  of  penal  statute  requiring  carrier  to  inform  consignee  of 
the  freight  charges  and  to  deliver  the  freight  on  tender  or  pay- 
ment of  charges.    Hockfield  v.  Southern  Ry.  Co.  (N.  Car.),  492. 
Validity  of  order  of  Interstate  Commerce  Commission  commanding 
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railroad  company  to  desist  from  its  practice  not  to  take  into  ac- 
count the  company's  fuel  cars  in  the  daily  distribution  of  coal  cars 
in  times  of  car  shortage,  etc.  Interstate  Commerce  Com.  v.  Illi- 
nois C.  R.  Co.  (U.  S.),  498. 

INTOXICATION. 

See  CARRIERS  OF  PASSENGERS;  CONTRIBUTORY  NEG- 
LIGENCE. 

JOINT  TORT  FEASORS. 

See  INDEPENDENT  CONTRACTORS. 

JUDICIAL  NOTICE. 

That  caboose  cars  are  used  on  freight  and  construction  trains  for 
workmen  and  train  crew.  Bergan  v.  Central  Vermont  Ry.  Co. 
(Conn.),  426. 

That  there  is  no  strictly  transcontinental  line  of  railroad  in  the 
United  States  operated  by  a  single  company,  though  one  may  pro- 
cure a  ticket  from  one  seaboard  to  the  other,  traveling  over  con- 
necting lines  of  road.  Brian  v,  Oregon  Short  Line  R.  Co. 
(Mont),  18. 

Where  passenger  train  is  late,  it  is  matter  of  common  knowledge 
that  schedule  time  is  not  adhered  to.  Hoskins  v.  Northern  Pac- 
Ry.  Co.  (Mont.),  174. 

LEASES  AND  RUNNING  POWERS.  ^ 

Duty  of  company  permitting  use  of  track  by  another  company  to- 
wards servant  of  latter.    Southern  Ry.  Co.  v.  Arnold  (Ala.),  663. 

Leasee's  duty  to  its  employees  to  provide  for  the  safe  operation  of 
its  trains  over  leased  railroad  tracks  of  another  company.  Floody 
V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  133. 

Lessor's  liability  for  injury  to  its  passenger  resulting  from  colli- 
sion between  its  passenger  train  and  log  train  of  company  which 
had  leased  right  to  operate  log  trains  over  portion  of  lessor's 
railroad.     Big  Sandy  &  C.  R.  Co.  v,  Blankenship  (Ky.),  213. 

Liability  of  company  for  injury  to  servant  of  company  using  its 
tracks  into  city,  where  such  injury  resulted  from  collision  be- 
tween two  trains  of  latter  company  after  they  had  been  let  in 
on  switch  by  switch  tender  of  first  company,  one  third  of  whose 
wages  was  paid  by  injured  servant's  employer.  Yeates  v,  Illinois 
Cent.  R.  Co.  (III.),  65. 

LICENSEES. 

See  ACCIDENTS  ON  TRACKS;  CARRIERS  OF  PASSEN- 
GERS; MASTER  AND  SERVANT. 

Lookouts. 

Duty  to  lookout  for  and  warn  mere  licensees  on  railroad  tracks 
applies  only  to  such  persons  when  using  tracks  in  cities  and 
thickly  populated  communities.  Miller's  Adm'r  r.  Illinois  Cent 
R.  Co.  (Ky.),  396. 

Who  Arc. 

Dining  car  cook  walking  in  railroad's  yards,  in  accordance  with 
custom  of  the  railroad's  other  employees,  in  going  to  and  from 
their  cars.    Langenfeld  v.  Union  Pac.  R.  Co.  (Neb.),  727. 

LOCAL  CARRIERS. 

See  COMMON  CARRIERS. 
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MAIL  CARRIERS. 

Sec  CARRIERS  OF  PASSENGERS. 

MANDAMUS. 

Peremptory  writ  of  mandamus  in  favor  of  shipper  and  against  rail- 
road was  proper  to  compel  railroad  to  furnish  cars  for  shipper. 
State  V.  Chicago  &  N.  W.  R.  Co.  (Neb.),  481. 

MASTER  AND  SERVANT. 

See  CARRIERS  OF  PASSENGERS;  EMPLOYER'S  LIABIL- 
ITY ACTS;  FELLOW  SERVANTS;  IMPUTED  NEGLI- 
GENCE; INDEPENDENT  CONTRACTORS;  LEASES  AND 
RUNNING  POWERS;  LICENSEES. 

Appliances. 

Defective  instrumentalities  is  liable  to  employee  only  when  danger 
would  reasonably  be  apprehended  from  their  use,  in  absence  of 
wanton  on  intentional  wrongdoing,  employer  who  furnishes. 
Hill  V.  Atchison,  etc.,  Ry.  Co.  (Kan.),  672. 

Defective  appliances,  liability  of  master  on  account  of  furnishing. 
Hill  V.  Atchison,  etc.,  Ry.  Co-.  (Kan.),  672. 

Assumption  of  Risk. 

Section  hand  riding  on  engine  to  and  from  wreck  for  purpose  of 
bringing  food  to  his  fellow  laborers,  and  injured  in  a  collision. 
Meyer  v.  Ann  Arbor  R.  Co.  (Mich.),  669. 

Superintendent's  negligence.  Silvia  v.  New  York,  etc.  Co. 
(Mass.),  74. 

Burden  of  Proof. 

Is  on  injured  servant  to  establish  master's  negligence.  Chamber- 
lain V.  Southern  Ry.  Co.  (Ala.),  655. 

Contributory  Negligence. 

Conductor,  injured  in  collision,  allowing  motcrman  to  run  car  at 
crossing  at  speed  prohibited  by  master's  rule.  Craig  v.  Great 
Northern  Ry.  Co.  (Wash.),  675. 

Proximate  cause  of  collision  at  crossing  was  negligence  of  injured 
conductor  in  permitting  motorman  to  run  car  at  excessive  speed, 
though  brake  did  not  work  properly.  Craig  v.  Great  Northern 
Ry.  Co.  (Wash.),  675. 

Question  for  jury  where  freight  trucker  was  injured  by  box, 
which  he  was  trucking  from  freight  car  to  depot  platform  over 
gang-plank.     Silvia  v.  New  York,  etc.,  R.  Co.  (Mass.),  74. 

Reliance  on  master's  performance  of  duties.  McConnell  v.  Penn- 
sylvania R.  Co.  (Pa.),  84. 

Servant  was  not  entitled  to  recover  under  the  rule  that,  where  one 
negligently  places  another  in  a  position  of  sudden  danger,  any 
injury  which  he  may  suffer  by  reason  of  the  instinct  of  self-pres- 
ervation is  taken  to  be  the  effect  of  the  dangerous  exciting 
cause.    Langenfeld  v.  Union  Pac.  R.  Co.  (Neb.),  727. 

Degree  of  Care. 

Railroad's  duty  to  servants  to  see  that  cars  are  properly  loaded. 
Chamberlain  v.  Southern  Ry.  Co.  (Ala.),  655. 

Bvidenoe. 

Custom  of  switch  tender  not  to  let  other  engines  in  on  track  in 
question  until  after  the  road  engine  had  backed  down  on  its  way 
to  roundhouse,  after  pulling  in  a  train,  could  be  considered  in  de- 
termining whether  switch  tender  was  negligent  in  letting  plain- 
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tiff's  engine  on  the  track,  though  employer  railroad  had  promul- 
gated no  rules  relating  to  such  custom.     Yeates  v.  Illinois  Cent. 
R.  Co.  (111.),  65. 
"Hurry  up  orders"  order  of  foreman  did  not  constitute  negligence 
with  respect  to  employee  injured  while  obeying  it.     Silvia  v.  New 
York,  etc.,  Co.  (Mass.),  74. 
If  action  against  railroad  is  in  case,  and  not  in  trespass,  for  the  deith 
of  servant  by  alleged  negligence  in  loading  car,  plaintiff  is  not 
bound  to  show  that  defendant's  president  or  board  of  directors  ac- 
tually participated  in  the  damnifying  act.     Chamberlain  v.  Sottth- 
ern  Ry.  Co.  (Ala.),  655. 

Inspection. 

Question  for  jury  whether  defect  in  car  floor  had  existed  long 
enough  for  its  discovery  and  repair.  McConnell  v.  Pennsyl- 
vania R.  Co.   (Pa.),  84. 

Joinder. 

In  action  for  negligence  of  servant  master  may  be  joined  as  de- 
fendant.    Southern   Ry.   Co.  v,  Arnold   (Ala.),  663. 
Master  liable  to  third  parties  for  accidents  caused  by  negligence  or 
unskillfulness  of  servant,  upon  what  principle  is.    Smith  v.  South 
&  W.  R.  Co.  (N.  Car.),  140. 

Nonassignable  Duties. 

What  are.    Chamberlain  v.  Southern  Ry.  Co.  (Ala.),  655. 

Presumption  of  NegCgence. 

Circumstances  were  sufUcient  to  establish  prima  facie  case  of 
master's  negligence,  under  doctrine  of  res  ipsa  loquitur,  in  ac- 
tion against  railroad  for  injury  to  its  employee,  caused  by  im- 
proper loading  of  car.  Chamberlain  r.  Southern  Ry.  Co.  (Ala.), 
655. 

Ordinarily  the  mere  happening  of  accident  causing  injury  to  em- 
ployee is  no  proof  of  negligence.  •  Christensen  v.  Oregon  Short 
Line  R.  Co.   (Utah),  253. 
Question  for  jury  whether  the   switch  crew,  the   engineer   of  the 

road  crew,  or  defendant's  switch  tender  was  negligent  upon  the 

occasion  in  question.     Yeates  v,  Illinois  Cent.  R.  Co.  (111.),  65. 

Release. 

Construction  company's  power  to  release  railroad  company  from 
liability  for  injuries  to  former's  servants  from  its  own  acts. 
Smith  V.  South  &  W.  R.  Co.  (N.  Car.),  140. 

Servant  nfay  release  master  for  injuries  that  may  accrue  to  others 
from  acts  of  servant  for  which  the  servant  is  primarily  liable, 
where  as  to  such  acts  they  are  not  joint  tort-feasors.  Smith  v. 
South  &  W.  R.  Co.   (N.  Car.),  140. 

Rules. 

Duty  of  employer  to  make  and  publish.  Yeates  v.  Illinois  Cent. 
R.   Co.    (111.),  65. 

It  appearing  that  collision  in  question  would  not  have  occurred 
had  plaintiff's  fellow  servants  obeyed  a  rule  in  use  by  defend- 
ant, a  refusal  to  submit  question  of  its  sufficiency  to  jury  was 
proper.     Moyer  i\  Ann  Arbor  R.  Co.  (Mich.),  669. 

Hailroad  has  right  to  rely  on  observance  of  its  rules  by  trainmen. 
Moyer  v.  Ann  Arbor  R.  Co.   (Mich.),  669. 

Superintendence. 

Foreman  was  not  bound  to  see  whether  plank  placed  in  position 
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by  freight  trucker  was  set  square  with  car  door  and  depot  plat- 
form.   Silvia  V.  New  York,  etc.,  Co.  (Mass.),  74. 
Foreman's  determination  that  box  should  be  pulled,  which  imckcr 
was  moving  from  freight  car  to  depot  platform,  for  trucker's 
assistance,  after  truck  wheel  had  caught  on  edge  of  gan^  piank, 
causing  the  box  to  fall  on  the  trucker,  was  an  act  of  super- 
intendence, while  his  manual  act  in  pulling  it  was  that  of  fel- 
low servant.     Silvia  v.  New  York,  etc.,  Co.  (Mass.),  74. 
Union  depot  company's  negligence  causing  injury  to  railroad  em- 
ployee, liability  of  railroad  en  account   of.     Floody  «•.   Chicago, 
etc.,  Ry.  Co.  (Minn.),  133. 
Union   depot   company's   switchman's    act   in   throwing  switch   for 
passage  of  railroad   company's  train   may  render  railroad  liable 
to  its  employee  for  resultant  injuries.     Floody  v.   Chicago,  etc., 
Ry.  Co.  (Minn.),  133. 
Volunteer,  one  who  assisted  railroad  employees  in  delivery  of  his 
own  goods  from  car  was  not  a  mere.     McConnell  v.  Pennsylva- 
nia R.  Co.  (Pa.),  84. 

Who  Are  Employees. 

Authority  of  foreman  of  "bonder  gang"  to  employ  for  railroad 
a  person  as  bonder,  certain  quarterly  pass  as  evidence  of.  •Har- 
ris r.  Puget  Sound  Elect.  Ry.  (Wash.),  43. 

Implied  authority  of  railroad  station  agent  to  employ  emergency 
substitute  to  carry  mail  from  depot  to  depot  of  another  railroad. 
Louisville  &  N.  R.  Co.  v.  Vaughn's  Transfer  Co.  (Ky.),  81. 

Switch  tender  employed  and  controlled  by  one  railroad,  but  one- 
third  of  whose  wages  was  paid  by  another  railroad,  was  not 
servant  of  latter.    Yeates  ik  Illinois  Cent.  R.  Co.  (111.).  65. 

Term  of  employment  of  person  engaged  as  emergency  substitute, 
by  station  agent,  to  carry  mail  from  depot  to  depot  of  an- 
other railroad.  Louisville  &  N.  R.  Co.  v.  Vaughn's  Transfer 
Co.  (Ky.),  81. 

Union  depot  company  is  servant  of  the  railroad  company  for 
which  it  performs  a  particular  act.  Floody  v.  Chicago,  etc., 
Ry.  Co.  (Minn.),  133. 

Work  Place. 

Ballast  along  track  a  mile  from  any  yard  or  usual  stopping  place, 
trainman  cannot  recover  for  injuries  sustained  while  attempting 
to  board  train,  by  stumbling  over.  Lloyd  v.  North  Carolina 
R.  Co.  (N.  Car.),  144. 

Master  may  only  relieve  himself  from  liability  for  defects  in 
work  place  by  adequate  inspection  and  repair.  McConnell  r. 
Pennsylvania  R.  Co.  (Pa.),  84.  • 

Yards. 

Duty  of  railroad  to  use  ordinary  care  to  keep  space  between  tracks 
safe  where  its  employees  have  an  implied  license  to  use  it  as  a 
footpath  through  its  yard.  Langenfeld  r.  Union  Pac.  R.  Co. 
(Neb.),  727. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CHILDREN; 
CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  FIRES 
SET  BY  LOCOMOTIVES;  IMPUTED  NEGLIGENCE; 
LEASES  AND  RUNNING  POWERS;  MASTER  AND 
SERVANT;  STREET  RAILWAYS;  TRESPASSERS. 
Actionable    negligence,   there   must   be   negligence,   and    injury   re- 
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suiting  as  proximate  cause  of  it,  to  constitute.     Conway  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  313. 
Circumstances  must  be  clear  and  decisive  to  justify  withdrawal  of 
case  from  jury.     United  Rys.  &  E.  Co.  v.  Carneal  (Md.),  705. 

Concurrent  Negligence. 

Where  defendant  did  not  discover  plaintiff's  peril,  caused  by  his 
contributory  negligence,  but  could  have  done  so  by  the  exercise 
of  due  care,  the  negligence  of  both  parties  is  concurrent  up  to 
the  instant  of  the  accident,  and  defendant  is  not  liable.  Bour- 
rett  V,  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  284. 
Definition  of,     Florida  Ry.  Co.  v.  Sturkey  (Fla.),  410;  Ferryman  v. 

Chicago  City  Ry.  Co.  (111.),  93. 
Essential  elements  of  actionable  negligence.     Langenfeld  v.  Union 

Pac.  R.  Co.  (Neb.),  727. 
If  one  places  car  so  near  track  over  which  cars  are  being  right- 
fully operated  by  another  as  to  injure  latter,  or  his  servant,  the 
person  so  placing  the  car  will  be  liable  for  the  injury  proximately 
caused  by  his  negligence.    Southern  Ry.  Co.  v.  Arnold  (Ala.),  663. 

Imputed  Negligence. 

Demurrer  was  sufficient  to  raise  objection  that  imputable  neg- 
ligence charged  proximately  contributed  to  the  injury.  Ala- 
bama, etc.,  R.  Co.  V.  Hanbury  (Ala.),  321. 

Engineer's  negligence  was  imputable  to  conductor  of  his  train, 
injured  in  collision  between  their  train  and  that  of  another 
company  at  crossing.  Alabama,  etc.,  R.  Co.  v.  Hanbury  (Ala.), 
321. 

General  rule  as  to  when  the  negligence  of  third  person  may  shield 
another  whose  negligence  has  caused  injury  to  one  without 
fault.     Alabama,  etc.,  R.   Co.  v.   Hanbury   (Ala.),  321. 

In  order  for  negligence  of  third  person  to  be  a  defense  in  action 
for  death  of  another,  such  negligence  must  have  proximately 
contributed  to  the  injury.  Alabama,-  etc.,  R.  Co.  v.  Hanbury 
(Ala.),  321. 

Last  Clear  Chance. 

Application  of  doctrine.  Bourrett  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  284. 

Defendant,  who  actually  knew -of  plaintiffs  peril  in  time  to  avoid 
injuring  him  by  exercising  reasonable  care,  is  responsible  for 
the  injury  notwithstanding  plaintifTs  contributory  negligence. 
Bourrett  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  284. 

Nature  of  defendant's  duty  to  plaintiff  is  immaterial,  so  long  as 
the  act  or  omission  is  a  breach  of  duty.  Bourrett  v,  Chicago 
&  N.  W.  Ry.  Co,  (Iowa),  284. 

New  act  or  omission  by  defendant,  intervening  between  plaintiffs 
negligence  and  the  accident,  resulting  in  an  injury  to  him,  is 
sufficient  to  render  defendant  liable  for  the  injury,  provided 
such  new  act  or  omission  negligently  caused  the  injury.  Bour- 
rett V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  284. 

When  the  existence  of  reasonable  means  of  knowing  of  plain- 
tiffs peril  in  time  to  avoid  injuring  him  by  the  use  of  reasona- 
ble care  is  sufficient  to  render  defendant  liable  notwithstanding 
plaintiffs  contributory  negligence.  Bourrett  v.  Chicago  &  N. 
W.  Ry.  Co.  (Iowa),  284. 
Ordinary  care,  definition  of.     Wilkinson  v.  Oregon  Short  Line  R. 

Co.   (Utah),  360. 

Pleading. 

Sufficient  to  prove  any  act  or  acts  alleged  from  which  jury  may 
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reasonably   believe   the   accident   occurred   and    the   injury    re- 
sulted, when.     Fleenor  v.  Oregon  S.  L.  R.  Co.  (Idaho),  513. 
Very  general  averment  is  sufficient,  when   facts  stated  -in  com- 
plaint are  sufficient  out  of  which   to  raise  a  duty.     Southern 
Ry.   Co.  V.  Arnold   (Ala.),  663. 

Proximate  Cause. 

Alleged  negligence  must  have  been  proximate  cause  of  the  injuries. 

Yeates  v.  Illinois  Cent.  R.  Co.  (111.),  65. 
Definition  of.   .Yeates  v.  Illinois  Cent.  R.  Co.  (111.),  65. 
Every  one  is  bound  to  anticipate  the  natural  results  of  his  own 

acts.    Yeates  v.  Illinois  Cent.  R.  Co.  (111.),  65. 

Wantonness. 

Definition.     Alabama,  etc.,  R.  Co.  v,  Hanbury  (Ala.),  321. 
Whether  question  of  law  or  question  for  jury.     Evansville,  etc.,  R. 
Co.  V.  Berndt  (Ind.),  535. 

NEWSBOYS. 

See  TRESPASSERS. 

NONASSIGNABLE  DUTIES. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

NUISANCES. 

See  STREET  RAILWAYS. 

ORDINANCES. 

See  STREET  RAILWAYS. 

PERSONAL  INJURIES. 
Damages. 

Elements  of.    St.  Louis,  etc.,  R.  Co.  v.  Savage  (Ala.),  442. 

Evidence  that  operation  would  lessen  plaintiff's  injuries,  admis- 
sibility of.     White  V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  768. 

$3,000  was  excessive  verdict.  Kentucky,  etc.,  R.  Co.  v.  Singheiser 
(Ky.),  111. 

$15,000  was  not  excessive  verdict  for  death  of  plaintifiTs  decedent. 
Harris   v.    Puget    Sound    Elect.    Ry.    (Wash.),   251. 

Pleading. 

Description  of  injuries.     Louisville  Ry.  Co.  v.  Gaugh  (Ky.),  304. 

PLEADING. 

See  CARRIERS;  CROSSINGS;  NEGLIGENCE;  PERSONAL 
INJURIES. 

POLICE  POWER. 

See  CROSSINGS;  FENCES. 

PROXIMATE  CAUSE. 

See  NEGLIGENCE. 

RAILROAD  COMMISSIONS. 

See  CROSSINGS. 

Review    of    orders    of    Railroad    Commission    by    courts.      State    z\ 
Railroad  Commission   (Wis.),  574. 
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RAILROADS. 

See  EMINENT  DOMAIN;  RIGHT  OF  WAY. 

Location  of  Route. 

Law  as  it  existed  before  enactment  of  Wis.  Laws  1907,  p.  439, 

c.  454,  respecting  right  of  railroad  to  designate  its  route,  was 

-  not    abrogated   by    that   law.     State   v.    Railroad    Commission 

(Wis.),  574. 

States  cannot,  by  arbitrary  classification,  place  burdens  upon  one 

class  of  corporations  not  shared  by  others.     Missouri  &  N.  A. 

R.  Co.  V.  State   (Ark.),  681. 

RAILROADS  IN  STREETS. 

See  CROSSINGS;  EMINENT  DOMAIN;  STREET  RAIL- 
WAYS; TRESPASSERS. 

Contributory  Negligence. 

In  order  to  charge  plaintiff,  run  over  by  backing  train  while 
crossing  street  at  night,  with  contributory  negligence,  it  was 
necessary  to  sho-w  that  she  heard  the  engine  bell,  alleged  to 
have  been  rung.    Laury  v.  Northern  Pac.  Term.  Co.  (Ore.),  400. 

Evidence. 

As  to  passing  of  great  number  of  persons  along  street  near  where 
plaintiff  was  run  over  by  backing  train,  admissibility  of.    Vaden 
y.  North  Carolina  R.  Co.  (N.  Car.),  407. 
Flying  switch  en  track  across  or  along  street,  it  is  negligence  per 
se  to  make.    Vaden  v.  North  Carolina  R.  Co.  (N.  Car.),  407. 

Mutual  Rights. 

Public  has  equal  right  with  railroad  to  free  use  of  street,  and 
railroad  will  not  be  permitted  to  omit  any  reasonable  duty  that 
may  tend  to  safety  of  public.  Laury  v.  Northern  Pac.  Term. 
Co.  (Ore.),  400. 

RIGHT  OF  WAY. 

See  EMINENT  DOMAIN. 

Blasting  upon  land  adjoining  railroad  right  of  way,  duty  of  rail- 
road to  remove  stones  cast  by.  Hord  v.  Holston  River  R.  Co. 
(Tenn.),  151. 

Damages. 

Agreement  for  sale  of  railroad  right  of  way  covers  all  damages 
in  connection  with  tract  out  of  which  right  of  way  was  carved 
for  which  landowner  would  have  been  entitled  in  condemnation 
proceedings.     Hord  v,  Holston  River  R.  Co.  (Tenn.),  151. 

Appraisal  or  consideration  paid  landowner  for  railroad  right  of 
way,  what  damages  are,  and  are  not,  within  the.  Hord  v.  Hol- 
ston River  R..  Co.   (Tenn.),  151. 

Blasting  on  railroad  right  of  way  casts  stones  on  lands  of  ad- 
joining owner,  measure  oi  damages  where.  Hord  v.  Holston 
River  R.  Co.  (Tenn.),  151. 

Presumption  that  damages  incident  to  use  of  farm  crossing  for 

cattle,   etc.,   were  considered   in   fixing  the   compensation   paid 

for  the  railroad  right  of  way.     Libby  v.  Canadian  Pac.  Ry.  Co. 

(Vt.),  569. 

Letting   down    fences    and    permitting    entry    of   stock   to    destroy 

crops,  railroad  was  liable  to  adjoining  landowner  for  acts  of  its 

construction  crew  in.    Hord  if.  Holston  River  R.  Co.  (Tenn.),  151. 
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SPURS  AND  SIDE  TRACKS. 

See  EMINENT  DOMAIN. 

Railroad  built  spur  track  on  land  owned  by  it,  and  then  sold  such 
land  without  reserving  right  of  way,  and  continued  to  use  and 
operate  such  track  for  its  own  convenience  and  benefit  of  public, 
with  acquiescence  of  owner,  right  of  latter  to  evict  railroad  where. 
Dotson  V.  Atchison,  etc.,  Ry.  Co.  (Kan.),  693. 

STATIONS  AND  DEPOTS- 

Platforms. 

Degree  of  care  due  passengers  with  respect  to  the  construction 
of  station  platforms.    Feil  v.  West  Jersey  &  S.  R.  Co.  (N.  J-), 
422. 
Platform  being  obstructed  by  old  ties  gfiven  by  section  foreman 
to  stranger,  liability  of  carrier  for  injury  to  passenger  result- 
ing from.    Moriarty  z/.  Boston  &  M.  R.  R.  (Mass.),  227. 
Presumption  of  want  of  due  care,  from  fact  that  carrier  has  con- 
structed its  station  platform  in  such  a  way  that  one  portion  of 
it  is  lower  than  another,  does  not  arise  when  the  difference 
of  level  is  not  greater  than  the  height  of  an  ordinary  man. 
Feil  V.  West  Jersey  &  S.  R.  Co.  (N.  J.),  422. 
Station  must  be  made  safe  for  ^passenger  coming  to  take  train.    Illi- 
nois Cent.   R.  Co.  v.  Daniels   (Miss.),  196. 
Statute   requiring  railroad  to  construct  and  maintain  a  station  at 
certain  point  is  invalid,  where  there  is  no  public  necessity  for  a 
station  at  such  point,  and  the  requirement  is  unreasonable,  and, 
if  executed,  will  cause  railroad  to  incur  large  expense  without 
any  corresponding  benefit  to  it  or  the  public.     Louisiana  &  A. 
Ry.   Co.  v.   State   (Ark.),  439. 

STOCK,  INJURIES  TO. 

See  FENCES,  ' 

Contributory  Negligence. 

Turning  cattle   into   inclosure  unattended   was   not  contributory 
negligence,  in  view  of  contract  giving  railroad  right  to  main- 
tain open  farm  crossings,  etc.;  and,  in  suing  company  for  kill- 
ing some  of  them,  landowner  was  not  required  to  allege  free- 
dom from  negligence  on  his  part.    Livingston  ?/.  Chicago  &  N. 
W.  Ry.  Co.  (Iowa),  268. 
Even  if  contract  to  maintain  farm  crossings  was  contrary  to  pub- 
lic policy,  the  promise  in  question  to  pay  for  stock  killed  or  in- 
jured by  trains  could  be  enforced.     Livingston  v.  Chicago  &  N. 
W.  Ry.  Co.   (Iowa),  268. 

Presumption  of  Negligence. 

Rebut   presumption   of  negligence   from   fact  of   killing  of  stock 
by  train,   evidence  that  trainmen   were  the   only  eyewitnesses 
of  accident  in  question  and  used  ordinary  care  is  sufficient  to. 
Chesapeake  &  O.  Ry.  Co.  v.  Grigsby  (Ky.),  262. 
Statute  making  proof  of  injury  inflicted  by  running  of  locomotive 
prima  facie  evidence  of  negligence  is  not  applicable  in  action 
for  injury  to  horse,  not  struck  by  train,  but  by  becoming  fright- 
ened at  train  and  running  away,  causing  its  injuries.     Mobile, 
etc.,  R.  Co.  V.  Kea  (Miss.),  409. 
Question   for  jury,   notwithstanding  testimony  of  those  in   charge 
of  train,  that  ordinary  care  was  used  to  avoid  accident  in  ques- 
tion.    Chesapeake  &  O.  Ry.  Co.  z\  Grigsby  (Ky.),  262. 
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STREET  RAILWAYS. 

"    See    CARRIERS    OF    PASSENGERS;    CHILDREN;    CROSS- 
INGS; EVIDENCE;  TICKETS  AND  FARES. 

Accidents  on  Track. 

Automobile  running  on  street  car  track  before  car  overtook  it, 
question  for  jury  whether  motorman  should  have  seen.     Baldie* 
V.  Tacoma  Ry.  &  P.  Co.  (Wash.),  350. 
Certain  requested  instruction  was  properly  refused  as  injury  to 
child  might  have  been  caused  by  conduct  of  gripman  in  looking 
to  one  side,  by  reason  of  which  he  did  not  see  child  as   he 
should  have  done.    Perryman  v.  Chicago  City  Ry.  Co.  (III.),  93. 
Child  was  struck  by  car  because  of  gripman's  failure  to  discover 
its  intention  to  cross  in  front  of  car,  his  attention  being  dis- 
tracted  by    disturbance    on   street   corner,    railway    was    liable 
where.    Perryman  v.  Chicago  City  Ry.  Co.  (111.),  93. 
Child   was   struck   by   car   after   it   was   reasonably   apparent   to 
gripnuLn  that  it  intended  to  cross  in  front  of  it,  and  he  reck- 
lessly failed  to  stop  car,  railway  was  liable  where.     Perryman 
V.  Chicago  City  Ry.  Co.  (111.),  93. 
Child  was  struck  by  car  after  suddenly  and  unexpectedly  leaving 
place  of  safety  near  track  and  attempting  to  cross  it,  railway 
was    not    liable    where.      Perryman   v.    Chicago    City    Ry.    Co. 
(111.),   93. 
Children,  duties  of  those  in  charge  of  cars  to  lookout  for.    Per- 
ryman V.  Chicago,  City  Ry.  Co.  (III.),  93. 
Question   for  jury  whether  motorman,  by  exercise   of   ordinary 
care,   could   have   avoided   collision   with   other   vehicle,   either 
by  slowing  up   or   stopping  car.     Carroll  v.    Connecticut    Co. 
(Conn.),  780. 
Burden  of  proving  that  it  was  free  from  negligence  was  cast  upon 
defendant  railway  by  circumstances,  in  action  for  injuries  sus- 
tained by  person  driving  wagon  upon  street  car  track,  by  reason 
of  car  overtaking  and  running  into  the  wagon.    Oliverra  v.  Rhode 
Island  Co.   (R.  I.),  603. 

Contributory  Negligence. 

Attempting  to  cross  track  with  knowledge  that  car  is  approach- 
ing.   Louisville  Ry.  Co.  v.  Gaugh  (Ky.),  304. 

Automobile  running  on  street  car  track  to  look  back  for  cars, 
duty  of  driver  of.  Baldie  v.  Tacoma  Ry.  &  P.  Co.  (Wash.), 
350. 

Automobile  running  on  street  car  track  to  rely  for  protection 
from  approaching  cars  or  other  vehicles  on  red  light  in  rear 
of  automobile,  right  of  driver  of.  Baldie  v.  Tacoma  Ry.  &  P. 
Co.   (Wash.),  350. 

Driver  of  wagon's  failure  to  make  sufficient  allowance  for  swing- 
ing of  car  as  it  was  turning  street  corner.  Louisville  Ry.  Co. 
V.   Ray   (Ky.),   783. 

Mere  error  of  judgment  in  attempting  to  cross  street  car  track 
does  not  conclusively  show  contributory  negligence.  Powers 
V.  Des  Moines  City  Ry.  Co.   (Iowa),  597. 

Mere  fact  that  driver  failed  to  look  before  turning  on  to  street 
car  track  is  insufficient  to  charge  him  with  negligence.  Carroll 
V.  Connecticut  Co.  (Conn.),  780. 

Discovered  PeriL 

Liability  of  railroad  on  account  of  motorman's  failure  to  stop 
car  upon  seeing  vehicle  in  sole  charge  of  small  boy  standing 
near  track,  as  affected  by  fact  that  collision  was  due  to  slight 
movement  of  horse.    Louisville  Ry.  Co.  v.  Flannery  (Ky.),  310. 
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I^otorman  awire  that  driver  of  another  vehicle  is  not  going  to 
get  off  track  must  do  what  he  reasonably  can  to  avoid  colli- 
sion.    Carroll  v.  Connecticut  Co.   (Conn.),  780. 
Motorman's   duties   after  discovering  peril  of  person   on   track. 

Louisville  Ry.  Co.  v.  Gaugh  (KyJ,  304. 
Motorman's  duty  to  stop  car  when  he  sees  vehicle  standing  close 
to  track,  and  knows  that  it  is  in  sole  charge  of  boy  not  old 
enough  to  appreciate  the  danger.    Louisville  Ry.  Co.  v.  Flannery 
(Ky.),  810. 
That  part  of  car  passes  wagon  standing  near  track  in  safety  will 
not  excuse  company  if  another  part  strikes  it,  if  motorman  knew, 
or  should  have  known,  of  its  proximity  to  track.     Louisville 
Ry.  Co.  V,  Flannery  (Ky.),  310. 
Equity  will  not  enjoin  municipality,  at  suit  of  street  railway,  from 
paving  street  in  particular  way  for  the  better  accommodation  of 
the  public,  though  such  paving  will  increase  difficulty  of  operat- 
ing cars  when  weather  conditions  are  bad.     Mahanoy  City,  etc, 
Ry.  Co.  V.  Ashland  Borough  (Pa.),  604. 

Evidence. 

Rules  of  company  regulating  its  employees  in  operation  of  cars 
are  not  admissible  in  action  for  injury  to  pedestrian  struck  by 
car.    Louisville  Ry.  Co.  v.  Gaugh  (Ky.),  304. 

Last  Clear  Chance. 

If  person  struck  by  car  was  negligent  in  failing  to  lookout  for 
cars  immediately  before  he  went  upon  track  and  was  struck, 
the  company  would  not  be  liable  for  the  negligence  of  its  em- 
ployee in  failing  to  avoid  injuring  plaintiff  at  that  time.  Pow- 
ers V.  Des  Moines  City  Ry.  Co.   (Iowa),  597. 

Person  struck  by  car  was  not  entitled  to  have  case  submitted 
under  the  last  clear  chance  doctrine,  if  his  contributory  neg- 
ligence continued  up  to  the  very  moment  of  his  injury.  Pow- 
ers V.  Des  Moines  City  Ry.  Co.  (Iowa),  597. 

Where  street  railway  might,  by  ordinary  care,  have  avoided  in- 
jury to  traveler  guilty  of  negligence  in  driving  on  track  it  will 
be  liable  for  failure  to  exercise  such  care.  Carroll  v.  Connect- 
icut Co.   (Conn.),  780. 

Location  of  Tracks. 

Abutting  owner's  right  to  enjoin  tinauthorized  laying  of  track 
on  one  side  of  street,  instead  of  in  its  middle,  is  not  affected 
by  fact  that  he  has  another  available  entrance.  Longenecker 
V.  Wichita  R.  &  L.  Co.  (Kan.),  610. 

Abutting  owner's  right  to  object  to  laying  of  track  on  side  of 
street  in  violation  of  license.  Longenecker  v.  Wichita  R.  &  L 
Co.   (Kan.),  610. 

"As  near  as  may  be"  with  center  of  streets,  meaning  of.  Longe- 
necker V.  Wichita  R.  &  L.  Co.  (Kan.),  610. 

Conform  to  license,  effect  of  failure  to.  Longenecker  r.  Wichita 
R.  &  L  Co.   (Kan.),  610. 

Lookouts. 

Motorman's  duty  to  lookout  for  persons  and  vehicles  on  or  near 
track,     Louisville  Ry.  Co.  v.  Johnsons*  Adm'r  (Ky.),  298. 

Mutual  Rights. 

And  duties  of  street  railway  and  pedestrians.    Hellieson  v,  Seattle 

Elec.  Co.  (Wash.),  337. 
Duty  of  street  car  employee  to  avoid  injuring  one  approaching 
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track  was  not  greater  than  latter's  duty  to  himself  to  use  care 
to  avoid  injury,  their  duties  being  concurrent.  Powers  v.  Des 
Moines  City  Ry.  Co.  (Iowa),  597. 

Respective  duties  of  drivers  of  wagons  and  motormen  in  regard 
to  avoiding  collisions  between  cars  and  wagons.  Baldie  v,  Ta- 
coma  Ry.  &  P.  Co.   (Wash.),  350. 

Subject  to  duty  of  drivers  of  other  vehicles  not  to  obstruct  street 
cars  unnecessarily,  and  to  turn  to  one  side  when  they  meet  them, 
the  operators  of  street  cars  and  drivers  of  other  vehicles  owe  re- 
ciprocal duties  to  use  reasonable  care  to  avoid  collision.  Carroll 
V.  Connecticut  Co.  (Conn.),  780. 
Necessity  of  obtaining  city's  permission  to  lay  tracks  in  streets. 

Longenecker  v.  Wichita  R.  &  L.  Co.  (Kan.),  610. 

Ordinances. 

Ordinance  granting  right  to  lay  tracks  in  streets  must  be  strictly 
construed  against,  and  be  strictly  observed  by,  grantee.  Longe- 
necker V.  Wichita  R.  &  L.  Co.  (Kan.),  610. 

Suburban  railroad  company  to  stop  its  cars  at  grade  crossings  in 
streets  of  village  when  any  persons  required  to  enter  or  alight 
from  such  cars,  because  ordinance  requiring  was  not  legitimate 
exercise  of  police  power,  mandamus  did  not  lie  to  compel.  Vil- 
lage of  Excelsior  v»  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  605. 

Proximate  Cause. 

Motorman  negligently  caused  trolley  pole  to  strike  steel  brace 
which  was  being  raised  for  construction  of  elevated  railway,  and 
brace  struck  trolley  wire,  causing  electrical  explosion,  whereupon 
plaintiff,  seated  at  a  window  about  300  feet  distant,  fell  from 
chair  and  was  temporarily  blinded,  railway  was  not  liable  where. 
Chittick  V.  Philadelphia  Rapid  Transit  Co.  (Pa.),  278. 
Street  railway  is  not  liable  for  accident  of  such  extraordinary  char* 
acter  that  it  could  not  have  been  anticipated  as  natural  result  of 
negligent  act  complained   of.     Chittick  v.   Philadelphia   Rapid 
Transit  Co.   (Pa.),  278. 
Requirement  of  an  ordinance  that  suburban  railroad  should  stop  at 
every  street   intersection   to   take   on   and    discharge   passengers 
tended  to  destroy  its  usefulness  as  a  carrier  of  passengers  and  to 
destroy  competition  with  steam  railroads,  and  observance  of  the 
ordinance  did  not  subserve  public  convenience.    Village  of  Excel- 
sior V.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  605. 

Right  of  way. 

In  action  for  injury  to  automobile  by  street  car  overtaking  and 
colliding  with  it,  whether  motorman  had  no  reason  to  anticipate 
danger  cannot  be  found  as  matter  of  law  from  mere  fact  that 
car  had  right  of  way  over  street  car  tracks.  Baldie  v.  Tacoma 
Ry.  &  P.  Co.  (Wash.),  350. 

Neither  railway  nor  pedestrian  has  exclusive  right  of  way.  Hellie- 
son  V.  Seattle  Elec.  Co.  (Wash.),  337. 

Street  railway's  right  of  way  over  parts  of  streets  in  which  its 
tracks  are  laid  is  not  exclusive.  Baldie  v.  Tacoma  Ry.  &  P.  Co. 
(Wash.),  350. 

Speed. 

Company  is  liable  on  account  of  collision  with  motorcycle  at 
crossing,  where  car  approached  at  rate  of  40  miles  an  hour,  and 
if  it  had  approached  at  reasonable  speed,  plaintiff  could  have 
seen  it  in  time  to  have  crossed  in  safety.  Robbins  v.  Dartmouth 
&  W.  St.  Ry.  Co,  (Mass.),  778. 
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Liability  of  railroad  where  mctorman's  failure  to  stop  car  in  time 

to  avoid  striking  pedestrian  was  due  to  reckless  and  dangerous 

speed  of  car  in  approaching  place  of  accident.     Louisville  Ry. 

Co.  V.  Gaugh  (Ky.),  304. 
Motorman  must  have  his  car  under  better  control  at  street  corner 

than   in   middle   of   block.     .United    Rys.,   etc.,    Co.   v.    Carneal 

(Md.),  705. 
Trolley  cars  must  at  all  times  be  kept  so  under  control  as  not 

to  expose  travelers  to  unreasonable  hazard.     Carroll  v,  Con« 

necticut  Co.  (Conn.),  780. 

STREETS  AND  HIGHWAYS. 

See  BRIDGES;  EMINENT  DOMAIN;  RAILROADS  IN 
STREETS. 

SUNDAY. 

See  CARRIERS  OF  PASSENGERS. 

TICKETS  AND  PARES. 

See  CARRIERS  OF  PASSENGERS;  JUDICIAL  NOTICE. 

Accepting  coupon  ticket  over  a  number  of  railroads  providing  that 
it  was  "good  for  one  continuous  passage/'  effect  of.  Brian  v,  Or- 
egon Short  Line  R.  Co.  (Mont.),  18. 

Authority  of  railroad  to  issue  coupon  ticket  for  transportation 
over  its  own  and  other  roads,  certain  act  of  connecting  road's 
conductor  was  an  implied  determination  as  to.  Brian  v.  Oi'egon 
Short  Line  R.  Co.   (Mont.),  18. 

Authority  of  railroad  to  issue  special  contract  coupon  ticket  for 
transportation  over  a  number  cf  roads,  that  it  had  often  issued 
such  tickets,  and  they  had  been  accepted  by  the  other  roads,  was 
sufficient  to  show.  Brian  v.  Oregon  Short  Line  R.  Co. 
(Mont.),  18. 

Authority  of  railroad  to  issue  special  contract  coupon  ticket  for 
transportation  over  a  number  of  roads,  purchaser  is  not  bound 
to  inquire  into.     Brian  v.  Oregon  Short  Line  R.  Co.  (Mont.),  18. 

Fares. 

The  handing  of  the  $10  in  question  to  conductor  did  not  con- 
stitute  payment    of   fare,    and   should   be    considered    only  on 
question   of   plaintiffs   good   faith   in  attempting   to  gain  time 
to  find  his  tickets.     Anderson  v.  Louisville  &  N.  R.  Co.  (Ky.), 
220. 
Right  to  rely  on  statement  of  ticket  agent  as  to  which  route  to 
take  where  ticket  provides  that  it  is  good  "via  short  route  only," 
and  passenger  does  not  know  which  of  the  two  routes  is  the 
shorter.     Mace  v.  Southern  Ry.  Co.  (N.  Car.),  15. 

Time  Limit. 

Carrier  may  issue  special  contract  coupon  ticket  for  transporta- 
tion over  a  number  of  roads,  and  provide  therein  that  it  will 
not  be  accepted  for  passage  unless  used  to  destination  before 
a  certain  date.    Brian  v.  Oregon  Short  Line  R.  Co.  (Mont.),  18. 

Implied  acceptance  of  special  contract  for  carriage  expressed 
by  ticket  purchased  by  another  and  not  signed  by  plaintiff. 
Brian  v.  Oregon  Short  Line  R.  Co.  (Mont),  18. 

Last  of  connecting  lines  before  time  of  expiration,  coupon  ticket 
must  be  presented  to.  Brian  v,  Oregon  Short  Line  R.  Co. 
(Mont.),  18. 
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Must  be  reasonable.  Brian  v.  Oregon  Short  Line  R.  Co. 
(Mont.),  18. 

Passenger  is  not  entitled  to  carriage  over  last  road  of  connect- 
ing lines  after  time  limited  by  coupon  ticket  for  transportation 
over  it  has  expired,  though  prevented  from  presenting  his 
ticket  within  such  time  by  fault  of  the  other  connecting  car- 
riers.    Brian  v.  Oregon  Short  Line  R.  Co.  (MontO»  18. 

Sufficient  if  trip  is  begun  upon  a  particular  line  of  connecting 
lines  and  ticket  presented  before  midnight  on  its  expiration 
day,  though  the  journey  is  not  completed  on  that  line  until 
after  that  time.    Brian  v.  Oregon  Short  Line  R.  Co.  (Mont.),  18. 

Unreasonableness  of,  burden  of  proving.  Brian  v.  Oregon  Short 
Line  R.  Co.  (Mont.),  18. 

Unreasonableness  of  was  not  shown  by  certain  evidence.  Brian 
V.  Oregon  Short  Line  R.  Co.  (Mont),  18.   . 

Transfers. 

Contract  between  street  railway  and  city  in  regard  to  rates  of 
fare  was  not  violated  by  rule  of  railway  by  which  transfers 
were  issued  only  to  persons  paying  cash  fare,  and  not  those 
paying   fare  by  tickets.     City   of   Philadelphia   v.   Philadelphia 
Rapid  Transit  Co.   (Pa.),  590. 
Variance  between  allegations  that  ticket  was  purchased  from  de- 
fendant carrier,  its  agent  or  servant,  and  proof  that  it  was  pur- 
chased from  another  company  as  an  initial  carrier,  but  was  rec- 
ognized as  valid  by  defendant,  there  is  no.     Alabama  City,  etc., 
Ry.  Co.  V.  Brady  (Ala.),  159. 
Where  coupon  ticket  is  issued  by  initial  carrier  as  agent  for  sub- 
sequent carriers,  the  body  of  the  ticket  and  each  coupon  consti- 
tute a  separate  contract  between  the  passenger  and  the  carrier 
to  whose  line  the  coupon  appliep,  and  neither  line  is  responsible 
for  delays  occurring  on  others.  *  Brian  v.  Oregon  Short  Line  R. 
Co.  (Mont.),  18. 

TRESPASSERS. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN. 
Degree  of  Care. 

Care  due  from  trainmen  to  person  walking  along  path  at  side 
of  track.     Martin  v.  Union  Springs  &  N.  Ry.  Co.   (Ala.),  785. 

Care  due  trespassers  on  track.  Chesapeake  &  O.  Ry.  Co.  v.  Haw- 
kins (C.  C.  A.),  757. 

Complaint  charged  mere  negligence,  within  rule  that,  where  per- 
son injured  was  a  trespasser,  wantonness  and  willfulness  must 
be  shown  to  authorize  recovery,  in  action  for  death  of  person 
struck  by  train  while  walking  along  path  at  side  of  track.  Mar- 
tin v.  Union  Springs  &  N.  Ry.  Co.  (Ala.),  785. 

Newsboys  jumping  on  street  cars  to  sell  papers,  care  due.  Le- 
bov  V.  Consolidated  Ry.  Co.   (Mass.),  275. 

Discovered  Peril. 

Right  of  trainmen  to  presume  that  trespasser  will  hear  and  heed 
signals,  and  get  off  track.     Miller's  Adm'r  v.  Illinois  Cent.  R. 
Co.  (Ky.),  396. 
Trainmen  must  exercise  ordinary  care  to  prevent  injuring  tres- 
passer on   track  after  actually  discovering  his  peril.     Miller'.<s 
Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.),  396. 
Evidence  failed  to  show  actionable  negligence  towards  deaf  tres- 
passer on  track,  though  there  was  no  proof  that  engine  bell  was 
rung.     Miller's  Adm'r  v.  Illinois  Cent.  R.  Co.   (Ky.),  396. 
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TRESPASSERS.— Continued. 
Lookouts. 

Trainmen  arc  not  required,  to  prevent  collisions  with  trespassers,, 
to  keep  lookout  nor  to  have   train  under  reasonable  controU 
nor  to  give  timely  warning.     Miller's  Adm'r  v.  Illinois   Cent. 
R.  Co.  (Ky.),  396. 
Newsboy  on  street  car  to  sell  papers  was  not  willfully  or  recklessly 
and  wantonly  exposed  to  danger  by  conductor.     Lebov  v.  Con- 
solidated Ry.  Co.  (Mass.),  275. 

Speed. 

}  Operate  train  through  town  while  at  speed  prohibited  by  ordi- 

nance, whether  it  constitutes  wantonness  to.     Martin  v.  Union 
Springs  &  N.  Ry.  Co.  (Ala.),  785. 

Who  Arc. 

Newsboys  jumping  on  street  cars  to  sell  papers.  Lebov  v.  Con- 
solidated  Ry.    Co.    (Mass.),   275. 

Pedestrian  on  track  going  from  depot  to  town  of  160  inhabitants 
1,200  feet  away  is  a  trespasser.  Miller's  Adm'r  v.  Illinois  Cent. 
R.  Co.  (Ky.),  396. 

Person  walking  along  path  at  side  of  railroad  track  not  at  cross- 
ing or  in  street.  Martin  v.  Union  Springs  &  N.  Ry.  Co.  (Ala.)„ 
785. 

TRIAL. 

Appeal  to  sympathy  in  question  in  argument  of  counsel,  in  action 
for  death  of  husband  and  father,  was  not  objectionable,  since 
jury  was  entitled  to  consider  loss  of  the  society,  comfort,  care 
and  protection  of  decedent,  as  well  as  his  support.  Hale  v.  San 
Bernardino  Valley  Traction  Co.   (Cal.),  764. 

Error  for  counsel  in  his  argument  to  state  to  jury  the  amount  of 
damages  claimed  in  declaration.  Quinn  v.  Philadelphia  Rapid 
Transit  Co.  (Pa.),  457. 

Error  of  improper  remarks  of  counsel,  which  could  only  affect 
amount  of  the  verdict,  is  not  rendered  harmless  by  fact  that  the 
court  has  power  to  reduce  an  excessive  verdict.  White  v.  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  768. 

Error  of  improper  remarks  of  counsel  as  to  wealth  of  defendant 
was  cured  by  withdrawal  thereof  and  apology  for  having  made 
them.    White  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  768. 

Remarks  of  counsel  as  to  poverty  of  plaintiff,  wealth  of  defendant, 
that  it  would  cost  plaintiff  one  half  of  his  recovery  for  counsel 
fees,  and  the  court  would  reduce  the  verdict  if  for  too  large  an 
amount,  which  the  court  failed  to  rebuke,  are  reversible  error. 
White  V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  768. 

Remarks  of  counsel  urging  jury  to  return  excessive  verdict  so  that 
court  would  be  required  to  reduce  it  are  reversible  error.  White 
V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  768. 

UNION  DEPOT  COMPANIES. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

VOLUNTEERS. 

See  MASTER  AND  SERVANT. 

WHAT  LAW  GOVERNS. 

See  COMMON  CARRIERS. 


